
DISTRICT MAGISTRATE OF 

ABU. 

THE 

“YEARLY DIGEST” 

OF 

Indian & Select English Cases 

(ISSUED IN TWELVE MONTHLY AND ANNUAL PARTS) 


Reported in alt the important Legal Journals during the year 


1939 


BY 

R. NARAYANASWAMI IYER, B.A., B.L., 


{S'e. 


PUBLISHED BY 

THE MADRAS LAW JOURNAL OFFICE 
MYLAPORE, MADRAS, 


. 1 // ResrrvfJ. 


DISTRICT MAGISTRATE OF 
ABU. 



PRlsrtl) AVO PUtILISHLO BY K NARAYAKASWAUt IVIR 
Al Tt<E MAI)KA$ CAW JOURNAL PRESS. MyCAPOKC, MAUKAS 
1940 



Privy Couscil 
Allatabad 

Boabay 

Calcutta 

Madras 

Mysore 

Patna 

Burtna 

Nagpur 

Oudh 

Punjab 

Marwar 

Sind 

Travancere 

CocHin 


1939 

LIST OF REPORTS DIGESTED. 


. . Indian Appeals 

Federal Law Reports 
Federal Law Journal 
I. L. R. Allahabad Series 
The Allahabad Law Journal 
Allahabad Weekly Reporter 
Allahabad Criaical Cases 
Ajtner-Menvara Law* Journal 
Revenue Decirii ns 
1 L. R. Boabay Series 
The Boaba\ Law Reporter 
. . I. L. R- Calcutta Series 
The Calcutta Law Journal 
The Calcutta Weekly Notes 
I. L. R. Madras Series 
The Madras Law Journal 
The Madras Weeklv Notes 
Unv* Weekly 
Ccapany Cases 
Incoae-taa: Reports 
. . Mysore High Ojurt Reports 
M\*sore Law Jcutcal 
I. £. R. Patna Series 
Tlte Patna Law Times 
Pattu ^^*eekly Notes 
Bihar Reports 
Cuttack Law Times 
. . Raaccca Law Reports 
. . I. L. R- Na?pur Series 
The Nagpur Law Jouma’ 

The All India Reporter 
. . Lucknow Series 

Oudh Weekly Notes 
Oudh Law Reports 
Oudh Appeals 
. . I. L. R. Ljdiore Series 
Punjab Law Reporter 
Lahore Lvw Times 
The Indian.Cases 
Indian Ruhncs 
The Criirjr.a! Law Journal 
. . Mar»\ar Law Reports 
. I. L. R, Karachi Series 
. Travarcore Law Journal 
Travancore Law Times 
. Ccchin Law Journal 


The IIng3!«h Law Reports and La* Joama? 
All ImglanJ Law Reports 


\ 


.. 6<j. 

.. 1930. 
2. 

. . 1939. 

- . 1939. 
. . 1930 
. . r-39.’ 
. . 1939. 

. - 1939. 

.. 1939. 

.. XU. 
.. 1939. 

. . 6Q-ro. 

. . 43. 

.. 1939. 

.. 1039. 

.. 1939. 
.. 49-50. 
- 1930. 

. 1939. 

. 44. 

. 17. 

. 18. 

. 20. 

. 1939. 

. 5. 

. 5. 

. 1939 
, 1930 
. 1 30. 
1930. 

14. 

1939. 

1939. 

1939. 

1939. 

41. 

15. 

irs-iM. 

11-12. 

4D. 

loea 

1939' 

20. 

13 

6-7. 


jorj. 

1930 



THE YEARLY DIGEST, 1939 


Cob. 

AllUnx and Stuttgartcr Life Inxn 
rueo Bank, Ltd, t IlemanU 
Knmnr Daa, II R C 374 650,822 

AlopI Parshad t Court of Ward#, 

ISl I C 72»=11 It L 873 431 43‘>, 834 
Amirji Finch t Thafram, 1038 A 
W R (BJl.) 432 

Atnbalal Farabhai r Phiroz 11 
Antia, 180 I C 655=11 RB 
30G=A ! R 1039 Bow 35 
Atnbaiithilnkathi Kuttoosa t Knn 
hamna Antna, 178 I 0 890= 

11 R M 620 

Amba Pmwd t Imam All, URL 
461=40 Cr L J -9 
Ambika 1 rasad * Natiran Bibi, 180 
I ( 361—11 R A 451=A I R 

1039 A C4 

Amrreir * Rambhajan, 1939 N L I 
S3=\Jn 1039 Natr 4 
Aminofl r romiBisaioncT of Ineome 
taa Lahore 179 IC 800=11 R 
L 637 

Amraoti Town Munleipnl Committeo 
» Bhikan Sheikh Lotif, 179 I 
0 817-11 R N 3l0=r L R 
1939 Vaff 21C 

Amnt Lai t Phool Chan i li RL 
46t 

Atnol^a Charta llura v Prankruhna 
Adhlrary 179 IC 334=11 R. 

C SS** 93 106 

Anaslihai * 3n4adee )C0 I 0 til 
■=11 R n "07- \ T n 1039 
Bnm 61 724 

Anandran v Bind I L U |039 

Vac S'*! 224 

Ananihirhart /a re 179 1 0 971 

=11 B M 610=40 Crl J 302 1091 

Anantha Patwr r ladmanntha 
Pnnikkar 180 I C 52'=n P 
M 716 HM3 

Anath Nath Banerj'v t Lnlimit'i 
Thakorani 170 1 ( 133=11 R 

C 530 4” 

Ancamnlh i Vrihirian v ^ nnaprn 
nanma! I®: I O “H — 12 I V 
l«f) "87 "OJ 

Anjatran In Itli Pink » Pjacar 
Pinch 181 I O ’•6=11 1 I 

210 

Arnamalaj ChettLir t Frinira*# 
rachsT* Aljefiffir 1"8 I <’ 506 

=11 n V 4'o 309 1151 

Knnapurna l»at!a t Nantn^l Kumar 

Krtf r> C I J '3" "10 

AfMpommi T 3fT'kanrna 176 1 

(• -0-11 K M 491 n I 

Arcrao > c<** r Parmanarl latlaV 
6 n P 291— 1"0 r C 8iV— M 
I P 40--t« I’at 1'1-alP 
JO'o Pat I — * 


837 

383 

S80 

0 

170 

813 

169 

890 


Ifr’l rml AWarcif r \rMfiein 
<**^irUr (IP'O) 1 MLJ I"! 

1* I r -ta-i: Ti 3f -r-' 
3 11 19 9 3fad 10- 

Ap /• t* l«a I r Ci| 

11 r M “35 49 Tf I J 414- 
3 1 n. I-"? Mad. 178 


I 


Col 


Appn Rio V S’OTPtary of State, 

181 I C 688=11 R M 832 196, 675 
705 707, 709, 038 
Anparra, 7n re, 11 R M 478=178 

I C 616=10 Or L J 108 610,677 

Arab Jhmglu v Panjal Shah Taku 
bah Shah, 178 I O 690=11 K 
8 104=1 LR 1939 Kar 111 '’55, 389, 

eS"*, 916 1144 

AiAvamudhu Vyrangaf t Ramaauji 
\TTanffar, 183 I C 617=12 R. 

M 343 (*,)=3 I R 1939 Mad. 

154 626 1320 

Arjaa Smeh r K»hen Eingb 170 
r C 981=11 R B 372=A IJi 
1930 Pang 24 1309 

Arulayi e Rakka Kudomban 178 

I C 717=11 R M 489 203 

Arumugam v Emperor, 180 10 431 
=ll R M 700=40 OLJ 
3S5 529, 599, GG9 1116 

Arumugam tJ ettyar r Ramanathan 
CIcttynr, 179 1 C 102=11 R 
R 301 289 320 

Animugba Ooundan ▼ Raacaswimi 
Oounlin 182 I 0 921=12 BM 
62 639 

triinae) ilam Oirtty r Seihiali 
Chetly 18" 1 f 31=11 ILM 
921 "92 

Arumcjrinathar, In re, 179 I 0 
605=40 Cr L T 224=11 R M 
603-1 L R 1039 Mid fi''=A 
t n 1010 Ml 1 21 491 ror losr 

Asalitkhan \ Fimshorkhan IHO T 

C 9j8— 11 R N 412 490 

A#iram t Lnblhe«hwir ILR 3939 

NiC J 173 174 175 427 430 431 
44' 6*1 "12 801 031, ino HU 1130 
A»hi % Allul Knlar, ILIL 1919 


Knr "o 842 

tthinminkulti t llpnan 180 IC 

"20=11 R M 750 6 

Atminm 1 Veronnlint flencnl OP 

ILR lOSo Nnc "I lf7 

Attir S ngh Fant Fingh r llonlr* 
pil rormitt «> tmriLwr 1“0 I 
t 5in=n n I ro6 on 

\i Kippi Chrfh V Tnluk Board of 
ppnVnttftl, 162 I C 908=1" 

R M 208 268 092 

\ii Pirn Toll I im \ Fidh 1 I>.it 

160 I C 4'1=11 BJi. Cl' 414 441 741 
\Tlnin Cl ptUnr r Rima^wirai Aryar 

lu I r 9i=n n m 771 rn 

\Ti>lhyB Pri*i 1 S til 1 rand t 
I rpf-rn' 40 CrT T 61=11/ R 
P'l* Kbt If' till 

\»Ti Patiar r Kruhnin ILR 
lO’o Mil 1"4=16" if' I’'! — 

1" R M 6 9*6 


B 

Bal i«il rl T Iiirmnijtj 1”8 IP 

«"4=H R 1) 106 no 112 25" 

Bit q 1,01 T Rim Pri«i 1 1 ijO O I>.R. 
10=1“9 1 r 75—11 r. A 3'f 
=l I I 10*3 \ A r R 
19*0 \ *7 (F B > 


1119 



TABLE OF CASES DIGESTED IN 1938 vii 


Col. 

Baba Naidu v. Municipal Council, 

Adorn, 181 I C 911=11 R.M. 
877=A.1.B 1939 Mad. 177 . 966 

Baba Ram Pandej t. Shjamdoo 
Narayan, 179 I.O 548=5 DR 
246=40 CrX.J. 220=11 R.P 
390=AI.B 1939 Pat. 187. 504, 507, 773 
Babu Rao v. Babu Manaklal, 1939 
N.L J 150=1 L R 1939 Nag. 

175 458 

Bacbittar SIngb t. Rahim Bakheb, 

179 I C 144=11 R L 533= 

I.L R, 1939 Lab 100 .. 1196 

Badal v. Ram Bhatoaa, 178 IC 986 

=11 R A 339 858,800 

Badn Das v. Birendra Bikram Singh, 

14 Luck. 106. 279, 323, 1367 

Badri Prasad v Ram Narain Smgh, 

1. L R 19.38 A. 1001=180 I. 

G 50=11 R.A 411=A.IJl. 

1939 A 157 . 825,1277 

Badrudm Budhahlioy Trust, In re 
(Moosaji Amiji Valiji), I.LR. 

1939 Kar 99 . . 

BadrulZaman v Fa«-ul3ah Abdulla, 

178 I.C 709=11 E.A 314 
Baidyanatb Daaak ▼. Onkarmul Ma- 

nicWal, 180 I 0 03=11 R.C 
644 

Bai Harabu r. Ison itusi, 178 7 C. 

844=11 R.B 196 

Baij Nath Prasad v. Bittda Prasad, 

19 Pat.L.! 919=180 I C. 147 
=5 B.R. 368=11 R.P. 403= 

A.I.R. 1039 Pat 97. 733, 734, 745 

Ba>j Nath, Prasad 7 . Rim Oopal 
LaelihtnlnarnTan, 170 TC 657= 

11 R.O S78=A.T.R 1939 Cal. 

92, 754, 773, 1082 

B.iljnatb TamnkuKalla 7 Tormnll, 

179 I.O. 151=11 R C. 484 . 72,75 

Biijoo r. Rmpcror, 178 I C 722= 

11 R.O 125=40 Cr.L J. 141 

=14 Luck. 325=A.T.R 1939 

Oudli 37 . 158,536 

Biffu lidt Srarnnri ^ Thikur Prasad, 

15 r.ii i.55=A.T.R. mss Pat. 

T 347, SO**, 1295 

Bnijn Ijil Pathik Maina Dii, 

ISO I.C 213=5 B.R. 36.5=11 
n.r 479=A.I R 1U.30 pit 

2 . ’5 . . 304 

Bijo Rihu 7 CTictli BarM. ISO I.C 

201=5 BR. 300=11 R.P 476 
=A.T.R 19.39 T*,t S9 12SO 

mirang Bahadur Singh t. Beni 
Madbo Bik«h Singh, 05 l..\. 

3U— 32 SI,.R 845 (P.C.I 1SS.5. 1387. 

1SSS 

Ball Bni v Finporor, 1939 p.W.N. 

181 .. 116.590 

B.alagurumurlhy Diefiiar t Kalin 

can .4inl>.ahgaran, I®! I C. 203 
=11 R.M. ;eo 388 

nilaMibramania Oetliar v. Manie- 
Vam Chfttiar, 1«2 T C 33';= 

12 R.ht. 07 . 892,S(1* 

Balfhand t Narain Daa*. 1T9 1 C 

810=11 R 4. 39('=A TJ? 1939 

K. *>0 S91 


1332 

1250 

1321 

913 


OOL. 
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I.C. 468=11 R L. SIS 7S0 

Punjab National Bank, Ltd 
Nuulic Mai .Tank! Ra.s, 41 P.L 
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1919 Nag. .19 .. ISO. 39* 

Piirsbottam Das v. Ciorakbpnr Elect 
ric Supply Co., I.L.R. (193S) A. 
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ILR (1939) rCal 379 
178 Reviewed 18 Pat. 13, 

6 lA 88=5 Cal 14B Foil 41 

Bom L R 631; Ref ILR. 
1939 Mad 803 (F. B ); 
Dm. 16 Pat. 135. 

126=2 All 941 Expl & 

Diu I.LR (1039) 2 Cal. 
68 Foil (1939) I MLJ 
06, Rel 1 L K 0939) X 
Cal. ti9 

7 I A. 181 Ref 41 Bom L R 268 
212=5 Bom no Ref 41 

Bom L R 208 

8 I A 123=8 Cal 31 Dist 43 C. 

WN 374; Ref 1939 Rang 
LR. 134 

9 I A 82=9 Cal 235 Ref I L R. 

1939 Bom 173 

147 Ref 1939 RangL.R. 

227 

10 I A 4 Dm. I.L R. 1939 Nag. 

124 

62=9 Cal 961 (P C ) Ref. 

(1939) 2 MLJ 16 

171 Rrf 41 Bom L R 984. 

It I A 20=6 AU 322 Rrf 43 C. 
WN 745=1 L.R (1939) 
t Cal 59a. 

26=10 Cal. 626 Foil. 41 

Bom.LR 631. 

126 Rrf 14 Luck. 71. 

{i939) 2 M.LJ 16 ' 

iilu\ 164 Dm. 41 Bom.LR. 36t 

237 Re!. 14 Luck. 442 
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12 I A 72 Foil 43 C W N 1 164 

198=12 Gal 406 Ref 41 

Bom L R 268, Cons (>939) 
2 M L J 805 

13 1 A 1 = 13 Gal 21 (P C ) Expl 
(1939) 2 M L J 822 

134=9 All igi Rel I L R 

1939 Bom 472=41 Bom 
L R 892 

14 I A 77 Ref ILR >939^1 
607 

■ ■■ 84 Ref ILR 1939 All 

607 

89 =ii Bom 551 (PC) 

Rel {1939) I MLJ 664 

——160=11 Mad 126 Ref 
ILR 1939 Bom 472=41 
Bom L R 892 

• 5! A 51 = 10 All 272 Ref ILR 
1939 Kar 192=66 I A 
134=43 CWN 594(PC) 
ILR 1939 Mad 443, 
622, (1939) I MLJ 812 
=ILR 1939 Mad 443, 
Rel (!939) 1 MLJ 831 

Qii = iiAll 47 Ref ILR 

1939 Bom 9, 173 

16 I A 29=16 Cal 383 Rel IL 

R (^39) 1 Cal 63 

——205 roll ILR 1939 Kar 
348, Dist at Bom L R 
825 

17 I A 194=18 Cal 157 Disc 

tSPat 153 

18 1 A 9=18 Cal 341 Ref ILR 
^^)^«^Cal 592-43 C 

ig I A 30 Ref 41 Bom L R 1 007 
49 Rel ILR 1939 Kar 
136, 269 


Cal 


507 (PC). 
I MLJ 664 


Rel 0939), 

. ■ t6G Ref 14 Luck 213 

228 Ref 41 Bom L R 867, 

Rel ILR 1939 Kar 136, 
269 

20 I A 1 = 17 Bom 341 Disc 43 

CWN 861 

9 Ref 41 Bom L R 659 

-43 C W N 1 (P C ) 

30 Ref 41 Bora L R 268 

90= 15 All 3JoRcf ILK 

(1939) I Cal 187=43 C 

WN 133 

99=20 Cal 833 (PC) 

Appl (1939! a M L J 645 

22 I A 1 Ref 43 CWN 401 = 

ILR (1939) 1 Cal 477 

44=17 AU 106 (PC) 

Ref {1939) I MLJ 724; 
1939 Rang LR 134 
153 Ref 14 Luck 49 

23 I A 45=23 Cal 775 Ref 

ILR 1939 Bom 9,173 

24 1 A 50 Rel 14 Luck. 277 
60=24 Cal 856 Ref IL. 

R 1939 Mad 45 


24 I A 76=24 Cat 834 Rel I L 

R (*939) » Cal 63 

170=25 Cbl 179 Foil 18 

, Pat 155 

25 I A 34=25 Cal 537=2 C W 

N 209 Ref 43 C W N 656 
(P C)=I L R (1939) 2 
Cal 12 

146=20 All 412 Ref 1939 

FOR 193, Expl ILR 
1939 Bom 389=41 Bom 
LR 328 

151=2 CWN 513 Ref 

43 CWN 529 (PC), 
Dist 43 C W N 43 

26 I A 83=22 Mad 383 Ref 

ILR 1939 Mad 622 

27 I A 151=24 Mad 147 (PC) 

Rel (1939) 'MLJ 831 = 
ILR 1939 Mad 622 

231 = 24 Ktad 73 (PC) 

Ref (1939) 2 M L J 697 

238 Foil 41 Bom L R 700 

(PC), Ref 43 CWN 

585 

28 I A 81=24 Mad 387 Ref 
(1939) 2 MLJ 697 
.182=23 AU (P C ) 


Ref^(,939) 


•ICJ 715 


29 I A 9— »2 M L J 73=29 Cal 


(PC) ^•«''('939) 2 

MLJ i6 

■ ■ 24 Rel lOPat 544 

5i=4lk>mLR 161 Foil 

41 Bom L R 485 
8 2=29 Cal 433(PC)Rel 
(t939)2MLJ 731 (PC) 
;o I A I =30 Cal 231 Ref ILR 
>939 All 680. 41 BomL 
R 1136-43 CWN 814 
(PC) 

— 114 Ref 1939 RangLR 

—130=30 Cal 725 Ref IL 

R 1939 All 680, 41 Bom 
LR 1136=43 CWN 
814 (PC) 

177=30 Cal 1033 Foil 

ILR 1939 Bom g, Ref 
ILR 1939 Bom 173 

238=31 Cal 57 (PC) 

Rel (1939) I MLJ 345 

31 I A 17=27 Mad 143 Ref 

ILR 1939 Bom 173 

203=8 CWN 809 Ref 

43 CWN 1078 

32 I A 23 Rel 14 Luck 548. 

33 I A 46 Disc i 8 Pat 502 
55 Ref 43 CWN 1149 

={»939) 2 MLJ 479 

(PC) 

>45—29 Mad 382 at 388 

(P.C) Ref (1939) 2 MX 
J 614 

165=8 Bora L.R.501 Foil 
41 Bom LR 3gi 
- 1 76=30 Bom 431 Review* 

ed 18 Pat. 5^, Ref 41 
Bonv.L.R 239 


33 I A 441 Ref 1939 A L J 389. 

34 1 A 27=29 All 184 (PC) 

Ref (1939) > MLJ 227 

87=34 Cal 329 Ref I L 

R 1939 Bom 482 

133=34 Cal 718 (PC) 

Ref (1939) I MLJ 433 

35 I A 48=35 Cal 420 (P. C) 

Appl (1939) 2 MLJ 388 

189=30 All 525 Ref I L 

R (1939) 1 Cal 123 

36 I A 138=31 AU 497 (PC) 

Ref (>939) • MLJ 170 

37 I A 152=32 All 410 Dist 

ILR 1939 Kar 422, Ref 
41 BomLR 659=43 C 
WN 1 (PC) 

38 I A 7=13 BomLR 67 Foil 

41 BomLR 249=1 LR 
1939 Bom 232 

31 = 15 CWN 201 Rcr 

43 C W N 874 

87=33 All 365 (PC) 

Ref (1939) I MLJ 170 
200=39 Cal 26 FoU I L 
R (>939) > Cal 530 

39 I A 68=39 Cal 527 (P C ) — 

22 MLJ 468 Ref (1939) 

1 M L J 770, 43 C \\ N 
1126 

40 1 A 68= 15 Bom L R 483 Foil 
41 Bom L R 391 

— 74-35 All 227 Ref ILR 

1939 Bom 173 

— —117 Appl 18 Pat 434 
132-17 CWN 765 Ref 

43 CWN 962 

41 lA I— 36AII loiRefILR 

>939 Mad 622 
5«“37 Mad. 199 (PC) 
Foil (1939) > MLJ 75 
■ ' - — no=i8 C WN 817 Cons 
43 CWN 365 

251—42 Cal 72 (PC) 

FoU (1939) I M XJ 429, 
18 Pat 155 

290=42 Cat 384 Reviewed 

16 Pat 590 

42 lA 88=19 CWN 561 Dist 

43 C W N 537 

— 208 Reviewed 18 Pat 590 

43 I A 35=30 MLJ 227 Ref 

(>939) > MLJ 520 r 

(i 939) 2 MLJ 73> = I939 

Rang L R 548 (P C ) 

104=20 CWN 393 Rel 

43 C WN 1136 

108=18 Bom L R 509^ 

Dist 41 Bom L R 33 

122=43 Cal 895 Ref I L 

R (1939) 2 Cal 243 

>5>=43 Cal 1031 (PC) 

Ref (1939) I MLJ 487 

— -207=39 Mad 634 Ref 
ILR 1939 Bom 482 

238=21 CWN 162 Dist 

43C WN 412 

44 I A 30=21 CWN 473 Dist 

43CWN 529 (PC) 



C/\S!:S FOLLOWED, OVERRULED, ETC. 


iIA 65-21 CWK 577 Rd" 

43 GWN 3a. 

{■9=44 Cal 749 Rff t L 

R >D39 Kar 475. 

147 Rrf 14 Luck 515 

166 = 40 Mad POo ll’C) 

Ref (1030) « M L.I 176 

32g = 45 Cal 17 Ref 

(i93<5l 2 M LJ 23C, 1 L 
R (1030I I Cal 59a 
43C\N N 745 

— 9tJi — 10 Bom L R 7I5 Fc) 1I 
41 Rom L R 490, Ref 14 
Luck 442 

15 I A 73-45 Cal C7n «• q ) 
Foil (io3')'> a .M L J 463 

148 = 41 Mad 77tt (TC) 

R«f (1939I I M L J C03 = 
I.L.R 1939 Mad t>22 

284 = 4 1 All 63 (P C ) Dist 

1939 a M L J 388 
|6 1 A 13=43 Bom 37G Ref 
1939 Rani* L R 639 

33=‘23 OWN 937 Ref 

43 C W N 399 

^44=’4a 4'» (PC) 

Ref {1939I a M LJ 778. 
—64=23 CWN 5.19 Ref 
43 CWN 1=41 liomL 
R 659 (P C ) 

72=91 Bom LR 640 Ref 

4t BomLR 1007. Rel 
(1939) a ML I 236 

— ■ ' 97=43 778 Ref I L. 

R 1939 Bom 3J4 

— "i97=aaDomL.R 451 Ref 

41 Bom L.R 497. 

228-42 All. Js 3 Ref 

(1939) I MLJ 557 

239 AppI (J939) I MLJ 

2453 Foil 0939) I M L J 
75; Ref (1939^1 2 MLJ 
614; Rel 43 C W N 337; 
«939ALJ 596 =41 Bom 
LReagfPC) , 

302=43 Mad 529 (PC) 

Rd (>939) « M L J 602. . 

47 I A. ii«=a5 CWN 417 Ref 

43 CWN fiaG 

202=47 Cal 1012 (PC) 

Foil (1939) 2 M.L J. 479 
=43 CWN 1149 (PC) 

913=48 Cal. 30 (PC) 

Rel («939) 2 ^LLJ 731 
(PC) 

233=48 Cal 100 (PC) 

Rel («939) 2 M.LJ 336 

48 I A 31=44 Mad 293 (PC) 

Foil (1939) 2 M.LJ 378 

45=23 Bom L R. 70J Dist. 

I L.R 1939 Bom 27 

76 Rtl ILR (1939) I 

Cal 112. 

— ■ 127=25 G W N. 985 Cons 

43 C W N 365 

195=43 AH 928 Ref I.L 

R 1939 Mad 622. 

— — 4 G5APPI 18 Pat 676 
513=49 Cal I (PC) Ref 

0939) 8 MLJ 6»4 


50 I 


A 1 = 46 Bom 153 (P C) 
Ref (1939^ • MLJ 575 
— toR=49 Cal 560 (PC) 
Ref (1930) I M.L.J 751. 
— 119=45 Mad 308 Kef 
(it)3<)l2MLJ 731 (PC) 
— i2r»-45 Mad 320 Ref 
66 I A 145=43 CM N 
677 IPC 1. Foil (I93Q) 2 
M LJ «iO 

— i4i=-43 MI I 332=3 
Ul. l97(PC^Rl^ 0939) 
2 M LJ 800 

— 153=27 CM N 101 Ref 
43CMN 1=41 BomLR 
659 (PCI 

— 211 = 27 C M'N I Ref 
43 C M N 239, Appl 
(1939) 2 MLJ 36 
— 22ft Dist 41 Bom L R iCS 
— 307 Ref ILR 1939 Nag 
185 

— 331=59 Cal 1399 Ref 
ILR 1939 Mad 622 
—342=1 Pat 741 Ref (i939) 
2 M L J 23C 
— 35t Ref 14 Luck 106 
—383-44 All (PC) 
Ref (1939) I M.LJ 23 
=.399=3 pat 38 Rel ILR 
O930) 2 Cal 330 
.A.69Rel tOPat 654 
I -=.77=1 Rang 66 Ref 66 
I.A. 1B4, I.L.R (»M9) 8 
Cal 243-43 C.WN 806 

(o 3=44 MLJ 35-47 

Bom 146 (PC) Ref 
(1939) I MLJ. 499; 1939 
RangLR 548-(i939) » 

M. LJ 73* (P.C) 

155-28 CW.N. 517 Rtf 

43 C.W.N 239 

J96F0II 41 BomLR 700 

(PC). Ref 43CWN.585 

212=47 Bom. 724 Foil 

I L.R 1939 Mad 770 
(FB)Rcf 1939 Fed CR. 
L59; («939) * MLJ 667 

227=47 Bom. 742 Ref 

ILR. 1939 Bom 320= 
41 Dom L R. 297 

265=45 All 596 (PC) 

Ref (1939) ' ^LLJ 812= 
l.LR 1939 Mad. 443, €6 
LA. 134. 

ii LA. 129=46 All 95 Ref 4’ 
BomL.R 441;! LR 1939 
Bom 413; Rel l.LR 
(•939) • 21=43 C.W 

N. 4 

>45=47 Mad 181 (PC.). 

Rrf (1939) 2 M L.J. 236 I 

293 Dist 14 Luck 277; I 

Ref 43 C \V N 379 I 
,2 I A. 40=52 Cal 197 Ref I.L. I 
R (1939) I Cal 187. I 

6t=47 AD 151 (P.C ) Rel. i 

(1939) I M.LJ 39*. ! 

83=48 Mad 254 Ref 

ILR. >939 AO 680; Foil 


43 C W N 814 =4! Bom. 
L R 1136 (P C) 

52 I A 214=48 Mad 312 Ref 

ILR 1939 Bom 9, 179 

231 Disl 14 Luck 483 

342=30 CWN 337 Ref 

43CM N 758 (PC) 

379 Foil 41 BomLR 700 

(PC),Ref 43C WN 585 

443=47 All 705 Dist 43 

C.WN 4; Rel ILR 1939 
(«)Ca1 21 

53 I A 197=6 Pal 24 Rel ILR 

(1039) t Cal 477, 43 C 
M’N 401, 515, Dist (1939) 
2 M L J 86 

253=6 Pat 139 Disc & 

Expl ILR 1039 Bom 
413=41 BomLR 44! 

54 I A 79=49 AH 149 Disc 

ILR. 1939 Bom 560= 
4J Bom L R 931 

89=50 Mad 193 (PC) 

Ref (1939) > MLJ 337 
..-129=29 BomLR 850 
Dist. 41 Bom L.R 481 

178=8 Lah 573 Foil t8 

Pat 57J 

' ' - 289-54 Cal 955 Ref 
I.L.R 1939 Mad 622 

55 I.A iBFoIl ILR 1939 Nag 

109 

96=32 CW.N. 462 Ref 

43 C.W N 15} 1056 
' 114 Ref 661 A i3ajI.LR« 

1939 Mad. 443-(«939) « 
MX.J 8ia 

——171—30 BomLR 766, 

• Foil 41 BomLR 825 
., .B27—I.LR 3 Luck 314 
(P.C) Ref (1939) 2 ML 

—25^=51 Mad. 349 Foil 
I L.R 1939 Bom 420, 43 
CW.N 374 

360=52 Bom 597 (PC) 

roll. (1939) I M.LJ.456. 

56 I.A. 21=52 Mad. 175 (PC) 

Ref. (1939) « MLJ. 499 

93=33 CM’.N. 323 Ref 

43 C W.N 1173 

119 Ref I.L.R 1939 Kar. 

iB 

182=31 Bom.L R. 816 Ref 

41 BomL R. 787, 

i86=B Pat. 840 (P.C) 

Ref. (1939) i M.LJ. 245 
• ■ 372=4 Luck 483 Rel 

l.LR (1939) 1 Cal 63 

57 I.A. 86 Foil 14 Luck. 138. 
100=1 LR. 57 Cal 1148 

(P.C.) Foil (1939) 2 ALL. 

J 98: Ref 66 I.A. 145= 
I.L R. 1939 All. 4G0. 

110=34 C.W.N 342 Ref. 

43 CM'N 281 (PC); 
{1939) 1 MLJ 544;ReI 
I L.R. (1939) I Cal 283; 

• RevjewM 18 Pat. 13. 

”7=57 ReL 
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>7 I A 177=54 Bom 455=A I R 
1930 PC 163 (PC) Ref 
{1939) 2 MLJ 236 

296=10 Pat (PC) 

Foil (1939) 2 M L J 614 

313=35 GWN 89 Ref 

43 GWN 656=1 LR 
{1939) 2 Cal 12 (P C ) 

^325 =ii Lah 657 Cons 

ILR (1939) I Cal 349 

339=58 Cal 858 Ref 

(1939) 2 M L J 722 
58 I A 50=35 C WN 381 Ref 
43 C W N 250 

• 6dDist (1939)2 MLJ 

522 Ref 661 A 184=1 L 
R (1939) 2 Cal 243 

1«5=9 Rang 170 Ref 

I L R 1939 Bom I 

220=53 All 300 Poll 

>939 ALJ 463, Ref IL 
R 1939 All 68 q , 43 C W 
N 814 (PC) 

239=54 Mad 691 Ref 

I LR 1939 Mad 178 (P 
G ) =66 I A 23 Expl 41 
BomLRsSa 

270=59 <2al 142 (P C ) 

Id m- 

63 

— 402 = 55 Mad 1 (PC) 

Foil O939) f MLJ 831, 
Ref ILK 1039 Mad 622 
Cal 728 Foil 


afcVl 236, 

330 Ref 43 C W N 469 


C). 


I L R (1939) > Cal 
.(p 


60 


I A 167=56 Mad 405 Dist 
41 BomLR 506, x8 Pat 


. Rtf & Exp! (1939) _ 
MLJ fi59 

203=56 Mad 570 Foil 

(t939) I MLJ 209 

242= 12 Pat 642 Ref 

I L R 1939 Bom 512 

278=56 Mad 657 at 668 

Ref (1939) 2 MLJ 296 

362=12 Rang 105 Ref 

I L R 1939 * 

61 I A 10=61 Cal 285 (PC) 
Rel (1939) I MLJ 371 

—41 Foil 43 OWN 927 

(PC) 

62 Ref 1939 Rai^LR 

508, Foil 1939 Rai^ L R 

587 

163 Foil 14 Luck 138 

171=38 CWN 517 Ref 

43CWN 1173 

200=57 Mad 749=67 

MLJ 20 Appl (>939) > 
MLJ 245=43 CWN 
337 (PC) 

- 2 09 Foil 4rBomLK 232 

286-56 AM 468 (PG_) 

Appl (>939) I ML 


59 I A 29—36 CWN 221 Foil 
43 G W N 432 

——130-11 Pat 272 (PC) 
Ref (1939) 2 ^t.LJ 649 

206=59 Cal 1343 Re 

viewed s8 Fat 13 

236=7 Luck 257 (PC) 

Dist {1939) a MLJ 345 
- 258=56 Bora 313 Dut 

I LR (1939) 1 Cal 257 

259 Cons 43 C W N 445 

283=60 Cal I Ref ILR 

1939 Bom 9 173 
300=54 AU 564 (PC) 

Ref (1939) I MLJ 751 

331 Ref ILR 1939 Mad 

443=(>939) > MLJ 812, 
66 1 A 134 

376=360 WN 1017 Dist 

18 Pat 459, Ref 43 C W 
N 38 

■—-—405=35 BomLR 1 Dm 
41 Bom L R 473 
60 1 A 71— 37 GWN 401 Dm 
43 CNVN 602 

76=11 Rang 58 (PC) 

FoB (1939) 2 MLJ 40 

124=37 CWN 54! Rel 

43 CWN 102 

146=12 Pat 3t8 (PC) 

Ref 6. Rel (>939) i ML. 
J 45t. 


rtwyt V'ysyi • J 

831, Cons 43GWN 365, 
R«f 43 CWN 594 (PC), 
ILR 1939 Mad 443 622, 
66 I A 134 

-- ^ 0=56 All 548 Ref 1 L 
R 1939 Bom 533 

62 I A 36 Ref 18 Pat 544 
115=57 All 314 Ref 

(•939) I M LJ ^2 

215 Dst 66 I A 23 

Ref ILR 1939 Mad 178 
(PC) 

265=63 Cal t Rel I L 

R (*939) I Cal 477 

63 I A 155 Dm (1939) 'MLJ 

170 

■ 169 Cons 43 CWN 365 

372 Foil 1939 Rang L R 

97 

397 Foil 41 BomLR 561 

64 I A 55 (P G ) Rel I L 
R (1939) I Cal 46 
—21 5 Foil 4iBoin.LR 362 

302 at 308 Ref 66 I A 

84=14 Luck 192 (PC), 
43 CWN 501, (1939) 1 
MLJ 352 

65IA 3*— IL-R igsSBom 249 
Dist ILR (1939) z Cal 


*57 


Q Lah 


Ref 1 LR 
56=66 lA 12 ” 

106 Foil (1939) 2 M.LJ 

624 

252=42 CWN 1013 Ref 

43 CWN 1037 (PC) 

354=43 CWN 1 098 Ref 

43 C W N 874 

66 I A 66=t8 Pat 234 (PC) 
Cons (z939)2M1.J 635 


ILR ALLAHABAD SERIES 

1 All 453 Ref ILR 1939 Nag 

515 

2 All 352 Rel ILR 1939 Kar 

4*7 

573 Ref >939 RangLR 

383 

3 All 168 Ref ILR >939 Lah 

>00 

4 All 198 Ref >939 ALJ 732 

219 Dist 41 BomLR 473 

381 Disappr ILR 1939 

All 607=1939 ALJ 308 

5 All 42 Ref ILR 1939 Nag 

357 

6 All C31 Ref ILR 1939 Mad 

367 

2G9 (P C ) Ref I L R, 1939 

Nag 104 

313 Rel I L.R 1939 All 

298=1939 ALJ 77 

322 (PC) Rel ILR 1939 

Kar 422 

351 Foil ILR 1939 All 

a6i 

——417 Foil ILR 1939 Nag 
59* 

— 509 (FB) Foil 1939 A L 

J 73* 

7 All 523 Ref 14 Luck 65 

6 41 Dm ILR 1939 Lah 
103 

676 Expl ILR (>939) 

» Cal 530—43 C wIn 

53 « 

9 All 52 Ref ILR ig$g Kar 

370 

- 59 Dist I L R 1939 All 

111 

—591 Ref 14 Luck 467 

10 All 47 Dm ILR 1939 AH 

lel (PC) Ref ILR jg39 

Nag >04 

^25 Rel ILR (1939) 1 
2al 574» Ref >939 A I J 


>939 


394 

11 All >94 Ref ILR 

Mad 243 

375 Ref ILR 1939 All 

>9 

12 All 64 Ref ILR 1939 All 

97 

— 96 Expl ILR (1939) ! 

Cal 530=43 CWN 539 

313 Foil ILR >939 AU 

385=1939 ^LJ 2ii,Rel 
ILR 1939 Nag 548 

—387 (P C ) Foil 1939 A L 

J 377 

—461 Foil 1939 RangLR 

686 

>3 All 76 Ref ILR 1939 Bom 

• —12! Ref 14 Luck 366 

14 All 185 Ref ILR 1939 All 

67 

226 Ref 1939 FOR 159 

Rel ILR >939 All 19 


CASES FOLLOWED, OVERRULED, ETC. 


15 All 84 Dili 1939 FCR 13 I 

192 Ref 1939 RjmgLR 1 

S5>- ' i 

iGAll 181 Appr 1 L.R 1939 All 

67 

821 ReMewrd 18 Taj 500. 

286 Appr ILR 1030 All 

354“>'13'lALJ 221 

308 (1 U ) Di»i I L R. 

1030 Nai; 422 

369 Ref 41 Boot LR 5C1 

17 AH 39'Dji 18 Pat s^s 

87 Rel IC130AI-J 821 

112 Rrf 1030 F C R 159 

l98(PC)Rrf 1 LR 1939 

Bom 173, ILR 1939 All 

103 

222 Ref ILR 1939 All 

354; Re! I L.R 1939 Lah 

295 

iB All 329 Rel 1939 A L.J 
19 AU 50 Ref I L.R 1939 Kar 
659 

127 Ref 1939 RangLR 

*75 

331 Dv« & Disappr 1 L 

ft. 1939 All 351-1939 A 
L.J 221 

80 -Ml 171 (PC) Rel ILR 

1039 Nag 607 

848 Foil &. Expl I L R 

1939AII 865«I939ALJ 
104; Ref 14 Luck 459 
501 Coni 18 Pal ?6 

81 All 80 Duappr I Lit 1939 

All 354-1939 A LJ aat. 
— ■ 187 Ref i4Luck 351. 

— 383 Rel ILR. 1939 Nag 
548 

348 DIst. ILR 1939 AU. 

337-1939ALJ 178 

354 Ref ILR 1939 All. 

14a 

413 Ref ILR J939 All 

406. 

450 Ref ILR 1939 Nag 

22 All i49(PG)Fo1l 1939AL 

J 377. Rel ILR. 1939 
Kar 530 

■ 1G8 Not Appl ILR 1939 

AU. 607 

— 270 Ref 14 Luck 78 

23 AU 130 Re! I.LR 1939 Bom. 

CC 

263 Ref ILR 1939 Bom. 

232=41 Bom L R. 249 

277Appr.lLR. t939AIl. 

647. 

— 364 Ref 14 Luck. 1 16 

4G7 DIst. 18 pat 155 

24 All 164 Rel. (1939) * MLJ. 

172 Rel ILR (1939) 1 

Cal. 81. 

190 Dist ILR 1939 All 

322=in39ALJ 138 

5«8Rrf IL.R 1939 AU, 

607. 

381 roll I.L R. 1939 Rag 

300 1 


24 AU 504 Ox-err 43C.WN 641 
=4iBomLK 748=1939 
ALJ C97(rC) 

85 AU 133 RM ILR 1430 Kar. 

15a 

— — — 8r>9 Dwt ILR 1939 Kar 

sG All 202 Rel ILR 1939 Lali. 
2D3 

447 Ref ILR 1930 All. 

354 

87 AU aGGFoll ILR 1939 Nag 
325 (PC) Foil lO Pat 

34a 

334 (PC) D.« 18 Pat 

378 

447 Ref 1939 Rang L R 

474 

485 Rel ILR 1939 Nag. 

49a 

544 D«t ILR 1939 All. 

aC6 

575 Foil I-LR 1939 All, 

258= 1939 ALJ 66 
. --, 6 19 Ref I.L.R 1939 AU. 
97 

- - . 622 Foil. I.L R 1939 Mad. 

78 

634 (PC) Foil 18 Pat. 

370 

■ 702 Ref 14 Luck 813 

28 All 48 Appr ILR. 1939 All. 

847 

31 Rel ILR 1939 Nag. 

548 

247 Ref ILR 1939 All. 

680 

- ■' —277 Dili. ILR 1939 Nag. 

81. 

..... - 400 Ref 14 Luck 459 

439(P.C)Rel I L.R 1939 

Kar 348 

— “-727 (P.C ) Ref I L.R 1939 
Nag 624 

89 All 301 Rel ILR 1939 Nag. 
367. 

- —’434 Reviewed 18 Pat. 82 

Sh Ref ILR 1939 AU. 

178 

- €ia Dm. ILR 1939 Lah. 

103 

- - 667 Foil ILR 1939 Nag. 

465 

30AII. 117DUS ILR 1939 Lah. 
433 

1 85 Rel. 1.L R 1939 Nag. 

636 

324 =5A.LJ. 35a (F.B) 


*77 

^428 Disi. 1.1. R (1939) a 

Cal.33=43CWN 604. 

510=5 ALJ. 701 FoU. 

1939 ALJ 128. 

31 All. 56 Not Foil ILR. >939 
l^b. 424 


31 All 


82 Ref ILR 1939 All. 
354, Rel I.LR 1939 Lah. 

ass- 

-156 Foil. (1939) 2 MLJ. 
619 

—176 Ref ILR 1939 Mad. 
7 (F B ), I.L R 1939 Mad 
422 

-304 Ref ILR (1939) I 
Cal 5*3=43 C \VN 512 

-457=13 CWN 1073 (R 

C) Ref 43 C.WN 585; 
41 Bom LR 700 
J 57 Rcl ILR. 1939 Kar. 
668 

-322 Dut I L.R 1939 All 
>67 

—246 Ref I.LR 1939 AU 

-204=7 ALJ 233 Ref. 

1939 A.LJ 821 
-325 (F.B ) Rel I L R. 1939 
Nag 592 

—363 Ref 14 Luck 515. 
-415 (P C ) Ref I L R 1939 
Mad 853 

-491 Dut ILR 1939 Nag. 
316 

-525 Dist. ILR (1939) I 
Cal 153 

-551 Ref ILR 1939 AJI. 
323= 1939 ALJ 138 
-623 Disc 14 Luck lt6 
90 FoU I.LR, 1939 AU. 
296=1039 A.LJ. M 

■ ■ ■ 136 Rel 1939 ALJ 809 

■ ' — 356 Ref 14 Luck 9 

6|g Dut 41 Bom L R. 

■■ —— 8 95 Foil I.LR 1939 Nag 

34 All 143 Rel. ILR 1939 Lah. 
433 

-29G Appl. I.L R 1939 AU. 
24; Ref 41 Bom L R 667 
-345 Coss. 16 Pat 76 
— Ref I.LR 1939 AU 


sTSu 



«939 RangL.R. 

496 Appr I.L.R 1939 AH 

647— 1939 A.LJ 522 

596 Foil. I.L.R 1939 AU. 

261. 

628 App! (1939) 1 MLJ. 

705. 

35 All 227 (PC) Dut. r.L.R. 

1939 Nag 312; Ref ILR. 
1930 Bom 173; Rel 
18 Pat I. 

389 Ref. I.L.R 1939 AU. 

97- 

36 AU 81 (PC)=23 A.LJ. 115 

Rel 1939 ALJ 642 * 

195 (P.C) FoU IL.R. 

T939 Kar. 632; Ref ILR 
7939 Nag 515 

284=27 -MXJ 1 IV 

Appl (>939) 2 ML • 


( 
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36 All. 336 (P C ) Ref I L R 1939 

Nag 607 

350=27 ML J 17 (PC) 

AppI (1939) 2 MLJ 671 
383 Ref 14 Luck 548 

37 All 26 Rcl ILR 1939 Lah 

381 

45 Foil ILR 1939 Nag 

383 

129 (P G) Foil ILR 

1939 Lab 266 

557=13 ALJ 991 Ref 

1939 ALJ 913 

38 All 59 Ref ILR 1939 All 

607 

— — i2fi Dist 41 Bom L R 268 

226=14 ALJ 263 Rel 

1939 ALJ 913 
240 Ref ILR 1939 Nag 

292 Ref ILR 1939 Mad 

367 

^90 Ref ILR 1939 Mad 

39 All 47 Rel ILR 1939 Nag 

548 

174 (P C) Rel ILR 

1939 Nag I 

^4«SR«r 1939 FCR 193 

— ■ 4 37 Ref ILR J939 Mad 

422. ILR 1939 Mad 
7(FB) 

— '—536 Disj 18 Pat ij5 


341 Dm ILR (tQsg) 1 

Cal 477=43 CwN 401, 
ILR 1939 Mad 828= 

(1939) 2 M L J 86 

40 All 84 Ref 41 Bom L R 977 

——86 Expl (1939) 2 MLJf 
786 

——147 Ref ILR 1939 Nag 
5*3 

i97Expl (1939) 2 MLJ 

786 

tOS DuappT ILR 1939 

AH 647, Ref ILR 1939 
Mad 611 

■ 256 Appr ILR 1939 All 

366 

341 Rel ILR (1939) * 

Cal 574 

449 Toll ILR 1939 Nag 

680 Rcl ILR 1939 Lah 

41 All 37 Ref ILR 1939 AH 
282 

259 Ref 14 Luck 467 

473 Foil ILR 1939 Nag 

261 

503=«7 ALJ 776 Ref 

ILR 1939 All 424= 
*939 ALJ 367 

■ ^526 Not Foil (1939) « M 

L.J 466 

611 = 17 ALJ 822 Rel 

1939 ALJ 824 

-C43 Ref ILR 1939 Nag. 

498 

4a All 118=17 ALJ 1140 Not 
Appr ILR 1939 All 647 


= 1939 ALJ 522, Ref 
ILR 1939 Mad 611 
43 AH. 158 (P G ) Expl &. Dist 
ILR 1939 nlad sqo, 
Foil 1939 ALJ 4*5 

181 Foil ILR 1939 A 

261 

336 Ref HR 1939 Rat 

597 

— - 4 12 Ref ILR 1939 All 

282 

449 Ref ILR 1939 Nag 

461 Dj« ILR 1939 Bom 

256=41 Bom L R 195 
——549 Foil 41 Bom L R 249 

43 AU 60 Foil ILR (1939) 1 

Cal 453=43 OWN 383 

152=18 ALJ 988 Foil 

ILR 1939 All 538 = 
1939 ALJ 415 

228 Ref ILR 1939 Nag 

88 

325 Ref ILR 1939 AH 

382 

334 Ref I L R 1939 Kar 

4*7 

— 4 02=19 A LJ 191 Ref 
ILR 1939 All 424= 
*939 ALJ 367 

555 Ref ILR 1939 Nag 

— io6=i9 ALJ 616 Dm 
1939 A L J 200 

— — 650 Ref 43 C W N 1059 

44 AH 67 Dm ILR 1939 AH 

185 

200=40 ALJ 9 Rel IL 

R 1539 All 443 1939 A 
LJ 62, 1939 ALJ 736 

332 Ref 18 Pat 5^ 

360 Ref 41 DomLR 391, 

14 Luck 351 

—503 (F C ) Rtf I L R 1939 

Mad 236 

323 Dm ILR 1939 Lah 

23 

659=20 ALJ 596 Rel 

1939 ALJ 559 

45 AH 66 No longer good law 
ILR 1939 All 19 
-179 (PC) Ref ILR 1939 
Nae I 


Nag I 

—413 (PC) FoU ILR 
1939 Lah 266 

— 443=21 ALJ 338 Ref 
>939 ALJ 757 
-—497 Appl ILR 1939 All 
24, Ref 41 BotnLR 667 
— 549 Rcl ILR 1939 Bom 


46 ah' 


544 Ref 1939 Rang L R 
543 

1 95 (PC) Ejtpl I L R 
1939 Nag 536, Ref ILR 
1939 Mad 7 (FB),I L R 
(939 Mad 422, Rd 1939 
A L J 604 

—210 Ref 14 Luck 366 
— 254 Ref 1939 Rang L R 
479 


-n 


11 465 Dm ILR 1939 Nag 
648 

—858 Dist ILR (1939) I 
Cal 152 

ill 151 = 23 ALJ 179 Foil 
ILR 1939 All 237= 
*939 ALJ 19, ILR 
1939 Mad 870 

— 158 (P G ) Rcl ILR 1939 
Nag 544 

—284 Dist 1939 Rang LR 

570 

— 291 Dist ILR 1939 Nag 
200 

— 304 Rel ILR 1939 Nag 
104 

--365 Rel ILR 1939 Kar 

—374 *939 RangLR 

50 

— 479 Dm ILR ^«939) * 
Cal 273, Foil ILR 1939 
Nag 357, Ref ILR 1939 
Kar 4*7 

~-534 Rcl ILR 1939 All 
i 67=*939ALJ 133 
—552 Foil j 8 Pat 459 
_^37 (F B ) Dm ILR 
1939 Nag 950, Ref 1939 
Rang L R 28a 

t (P C ) Rel 1939 A L 
I 642 

178 Ref ILR 1939 AH 

*5 

— 8O3 Foil ILR *939 Nag 
88 

4 Poll 18 Pat 499 
— 221 Dist ILR >939 AU 
286 

—345 Ref ILR 1939 
853 

— 362 Dist iB Pat 539 
— 422 Diss ILR 1939 Nag 
165 

—493 Disc 14 Luck 116 
— 616 Dm ILR >939 AH 
286 

-€82 Foil ILR 1939 Nag 

— O4 Ref >939 FCR 159 
— 711 Ref 14 Luck 492 
621 Rcl ILR >939 Nag 

49 All 67 Appr ILR 1939 AU 
647 

92 Dm ILR >939 Nag 

569, Ref 41 Bom L R 182 

149=29 Bom LR 825 (P 

C ) Ref ILR >939 Bom 
413=41 BomLR 441 

240 Not Foil ILR 1939 

Nag 405 

■ .270 Ref 41 BomLR 84 

312 Rcl ILR 1939 Kar 

64 

479 Re) ILR >939 Kar 

>96 

—^—565 Ref ILR 1939 Bom 
*73 

696 Dm ILR 1939 AH 

305=*939 A LJ 344 


48 AH 



a\sns FOLLOWnD, 0\T.RRULCD, ETC. 


701 Rrf igjo R»r«: L-R. 
71I \ppr 1 LR m^oAll. 

n4a Di.t I i^R iq^T VI 

406, Ref I LR «f>^q Ml 

903 Appr ILR )qio> 

2 CU sqi «4} C W N 
909- I 

50 VI 35 D 5i 18 P»t 133 

- -270 Rrf 4iW->mLR fljQ 
414 Ref tn3g Rani; L R 

204 

5>orolJ I LR 1030 Na^ 

I, Rel 1030 A L J 380 
6Gfj N'ot \ppr I L U 1039 
All 3R3 

72J (PC' Foil ILR 

1039 Kar 75. Rrf 18 Pat 

II71 Ow «a Pat T*! 

909 (FB loll IL.R 

1939 N'a? 403 

- 9O9 Foil 18 Pat 306, Ref 
ILR 1939 AH gos*® 
1939 A L.J 3H 

- ■ gCO Di't 1939 Rant; !*.R 

39, Rel 1 L.R 1939 Bom. 

71 

31 All 79 Rel 1 L.R 14 Luck 9 

164^26 ALJ 1024 Ref 

1939 A.LJ 933. 

182^30 Bom LR 283 (P. 

C ) Ref 4< Bom L.R 182. 

■ 283APPI ILR. 1939 All. 

C9 

— — 346 Rel ILR. 1939 l.ah 
470 

■ 411 Disc. ILR 1939 All. 


33 All 125 l>i«t I LR. 
162 


—439 

624 


Foil ILR 1030 Nag. 

S3iRd J4Luck 435. 

878 Kef I L R 1939 A«. 

385 

990 Dut ILR 1939 All. 

303 

52 All 74 Ref 41 Bom L.R. 757, 
——139 Ref 14 Luck 71 
167 Ref ILR. 1939 Kar 

82; ILR 1939 Nag 564 

235 Foil. ILR 1939 All. 

50 

338 Foil. ILR. 1939 Nag 

38f Ref (1939) 2 MLJ 

463 

459 Ref ILR «939 Nag 

235 

^592 Foil ILR 1939 Nag 

6m 

SigRcf 14 Luck. 492 

— 1027 Appr ILR. 1939 

All C02 

53 All 21 Ref 43 CWN. 1093 

(P.C ). 

39 Ref I L R. 1939 All 

50 

54 ('939) ' MLJ 


1939 All 

-3t3 Rel I L.U 1939 Lah 
•571 

— 334 (I Bl Ref <1930! 1 
\! I. I I-J2 

-371 Rd ILR (1939) « 
IjI 380-43 CWN 347 
11.^1 I I R igjQ Aii 


391 Ref I I, R 1039 A 

IV> 'OS') ALJ 53 

4»4 loll ILR 1939 A 

iVl 

3»io Ref iR Pit 670 

673 1 oil I L R 1939 AH 

l>Oo Ref I L R 1939 Kar 

3H 

70G Conj iQ Pat 76: Ref 

41 B-jrn L R Of 
31 AH C Rel ILR 1939 Nag 
5«o 

72 Ref 14 Ijick 164 

151 (F II ) Ref 1939 Rang 

L.R 606 

ttkt (P C ) Ref I L R 1939 

I..3h iCt 

263 (F.D ) Rel I-L R 1939 

I.al>. 470 

' 2R2 Ref. ti Di«c 1939 A L. 

J 85 

293 Rel I L.R. 1939 Lah 
4»4 

375 Ref 1939 Rang.LR. 

397- 

^ 79 Appr LL.R 1939 AH 

- ■ ■428 Appr ILR. 1939 All 
492. 

448 Foil I.LR. 1939 Mad. 

73 

■ ' 499 Ref I.LR 1939 All 

322— 1939 A.LJ 138 

516 Foil t8 Pat 404 

534 Ref (>939) ' MLJ 

337. 

34O Rel I.L.R. 1939 Kar 

196. 

364 (P.C) Ref 18 Pat. 306. 

■ 373 Overr. 66 I A 84= 
43 CW.N 50iB=t4 Luck 
192=1939 ALJ 481=41 
llom L R 7 o8=(i939) 1 
MLJ 652 

622 Foil. 18 Pat. 395 

64G (FB) Diss ILR 

1939 Bom 340=41 Bom 
LR 59. 

738 iSst ILR 1939 All 

89 

■ ■- ■ 800 Dist ILR *939 All 

399 

■ ' 897 Ref 1 L R. 1939 All 

185; ILR. 1939 Bom 71 

1051=1932 ALJ €53, 

Quaere if rightly decided 
43 CWN 669 (PC); 
Foil 1939 Rang LR 388 
33 All i (FBI Foil 18 Pat 306 

83 AppI ILR 1939 All. 

»4- 


55 All 241 Foil ILR 1939 Nag. 
47a 

32G Ref 1939 I CR 159. 

3|6 Dist ILR 1939 All 

538 

432 ir n ) Djss ILR 

'939 Roto 55^=4' Roto 
LR 047. 1939 L R 
6C8 (F H >, Overr 1 L R. 
'939 AM 549= '939 ALJ 
278 

— —-509 Foil ILR 1930 Nag 
I jo; Rel ILR 1939 Kar 
'58 

519 Dis' ILR 1939 Mad 

2j6=(ig3o) I M.LJ 38 

C22 Appr ILR jgsgAIl 

162=1930 A.L J 4 

— 632 Ref ILR 1939 All 

200 

648 Diss ILR 1939 Kar 

iCo 

725 (F B ) Not Foil ILR 

'939 Nag 3O3 

775 Did. I L R '939 AH 

874 (F.B ) Appr. ILR. 

'939 Mad 384; Rel I L 
R 1039 Lah 2oi 
983 Ditt.ILR 1939 NaS 
'39 

1008 Comm. I L.R ('939) 

a Cal 93=43 CWN Orj 

56 All 123 (PC) Rel ILR. 

'939 Nag I. 

■ ' 263 Ref I.LR 1939 All 

339 

- — ■ 40Q Ref ILR 1939 All 

4^8 (PC) Appl ILR. 

!939 Nag 64 

548 (P.C ) Ref 1 L R 1939 

Alad 70 

634=1934 ALJ 91B Ref 

'939ALJ 555- 

743 Dist ILR 1939 All 

477 

57 All. 26 Ref ILR 1939 All 

(F. B ) Foil 18 Pat 

459 

—166 Ref ILR. 1939 All 

176 (F.B) Foil (1939) t 

M.LJ. H4 

— — ' — 267 Not Foil ILR. 1939 
Nag tog 

278 Dist ILR 1939 All. 

All 454 

455 Rel ILR. 1939 Lah 

'56 

510 Ref ILR 1939 Nag. 

569; 1939 Rang L R. 488. 

561 Foil i8 Pat 459 

603 (F.B) Foil 18 Pat 306; 

Ref ILR 1939 All 303 

754 Ref ILR 1939 Nag 

564. 

838 Dist 1939 Rang 

180 

922 Appr ILR. 

5'8 
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57 AU 9B3 Rtf 1 L R 1939 All 

>9 1939 FCR 159 

58 All 40 Foil I L R 1939 All 

231 

63 Dist ILR 1939 All 

286 

i39Dist ILR 1939 Nag 

303 

loi Dwt ILR (1939) * 

C^l 112 

——261 (F B ) Diss 18 Pat 253 
Ref 41 Bom L R 455 I L 
R 1939 All 200 ILR 
'939 Nag__23s 

■ — -313 Foil 1939 RangLlT 

3^4Appr (1939) 2 MLJ 

634 

376 Appr ILR 1939 All 

607 

495 Foil ILR 1939 Bom 

104, Ref ILR 1939 All 

563 

594 Ref ILR 1939 Bom 

232„4i BomLR 249 

602 (FB) Foil 1 8 Pat 

Ref ILR 1939 All 

— •7|4FoU ILR 1939 Nag 

804 Foil ILR J939 AU 

45< 

■ " -—949 Doubted 1939 Rang 

LR. 403 Disi ILR '939 
Bom 83 

ILR T937 All 108 Dut 1939 
Rang L R 631 
— ' -US Foil 18 pat 181 

3»7 (FB) Foil t8 Pat 

ayt 

- — -434 Ref ILR 1939 AU 
231 

757 14 Luck 218 

817 (FB)-ig37 ALJ 

627 Rel 1939 ALJ 433 

825 Ref ILR 1939 AU 

680-1939ALJ 463 

880 (F B ) FoU 18 Pat 

342, Ref (1939) 2 ML J 
533 

921 (F B) FoU I L R 

1939 Lah iiG, ILR 1939 
l^h 295 

ILR 1938 An II Rd ILR. 
(i93<') t Cal 112 

19 Ref & E*pl ILR 

1939 All 431 

58 Ref I L R 1939 Mad 

42a 

^46 Dut 14 Luck 130 

>252 Dut ILR 1939 All 

231 

481 Appr ILR 1939 Mad 

—53^ Appr I L R. 1939 AU 

67 

• 650 Dm ILR 1939 All 

131 

781 Ref ILR 1939 AU 


ILR '93B AU 861 Ref I L R 
1939 AU 647 

ILR 1939 AU losDisappr IL 
R 1939 AU 207 
122 Dist ILR 1939 All 

405 

286 FoU ILR 1939 All 

3t>5 

ALLAHABAD LAW JOURNAL 
2 ALJ 154 Ref 1939 ALJ 149 
4 A L J 708 Diss ILR 1939 
All 2^=1939 ALJ 77 
8 A L J 358 Ref I L R 1939 AU 
*4 

gALJ inNotAppr ILR 1939 
All 403=1939 ALJ 97 

211 Ref ILR 1939 All 

220 

11 ALJ 445 Appr ILR '939 

All 67 

^48t Appr ILR 1939 All 

419 

12 ALJ 963 Ref ILR 1939 

All 67 

«3ALJ 553 Appr ILR 1939 
All 366=1939 A L ) 142 
—817 Ref 1939 ALJ 128 

— 833 Rel «939 ALJ 209 

14ALJ SsRel 1939ALJ 433 
■ ■ ■ —123 (PC) Rel 1939 A L 
J 642 

16 ALJ i2tRel 1939ALJ 142 

265 (P C ) Foil 1939 A L 

J 824 

— - ■ 3 07 Ref 14 Luck 65 

17 ALJ 536 Rel 1939 ALJ 

tool 

- ' 787 Appr ILR 1939 All 

647 

976 Ref ILR 1939 All 

337 1939 ALJ 178 

1117 Rd 1939ALJ 260 

1147 Rel 1939ALJ 957 

18 ALJ 1069 Rel 1939 ALJ 

19 AI J 771 FoU 
All — 


103 


*939 


905 Ref 1939 A L.J 746 

20ALJ 151=6610 203 Ref 
ILR '939 Mad 6 dd«= 
(1939) 2 MLJ 72 

21 ALJ 201 FoU 1939 ALJ 

40 

718 (P C ) FoU 1939 A L 

J 824 

22 ALJ 591 Ref ILR 1939 

All 167 

897 Rd 1939 ALJ 582 

23 ALJ 151 Rd 1939 ALJ 

394 

291 FoU '939ALJ 174 

24 A L J 773 Dist 1939 ALJ 

253 

998 Ref 1939 ALJ 941 

26AL.J 68t Rd 1939 ALj 13 
— — 716D1SS 1939ALJ 211 


ALJ "74 Rel igsgA L J 
1001 

1378 Ref ILR 1939 All 

305=i93gALJ 344 
9 ALJ 155 Foil 1939 ALJ 

350 

290 (F B ) Ref & Dist 

>939 ALJ 253 

303 Rel >939 ALJ 394 

537 Dist ILR 1939 Alt 

286=1939 ALJ 253 

588 Disappr ILR 1939 

All 366=1939 ALJ 14a 

iitiDist '939 ALJ 344 

1151 Appr ILR 1939 

All 607 

1186 Ref & Disc 1930 

ALJ 85 

1270 Dist ILR 1939 All 

305= >939 ALJ 344 

,Q A L J 216 Ref 1 1 R JC39 
All 178 

482 Dist 1939 ALJ 917 

868 Rel 1939 ALJ 240 

1211 Ref ILR 1939 AU 

H 

— 1244 Overr UR >939 
AU 602— 1939 ALJ 450 
—1249 Appr ILR 1939 
All 518 

1599 Rcl J939ALJ 450 

;i ALJ 54 Ref ILR 1939 
All 305- >939 ALJ 344 
— -ifSRei i4LueV 213 

177 Rel ILR 1939 Kar 

241 

225 Ref ILR 1939 All 

594 

354 Rel >939 ALJ 19 

—62a Ref ILR 1939 Air 
>5 

649 Ref ILR 1939 All 

67 

895 Ref ILR 1939 AU 

150 

909 Ref 1939 ALJ 642 

^8 Ref 1939 ALJ 736 

jaALJ 129 Ref 1939 ALJ 

830 

-339 Rcl (1939) > MLJ 

649 


SSsRef 1939ALJ 1051 

784 Ref 1939 ALJ 193 

>933 ALJ 142 Dist 1939ALJ 
415 

521 Rd 1939 ALJ 890 

728 (F B ) Dist 1939 A L 

J 260 

733 Ref ILR 1939 All 

296 

—774 Ref ILR 1939 ; 
406 


1127 FoU 1939 ALJ 

1934 ALJ 170 Rcl 1939 A 


LJ 


—219 Rd 1939 ALJ 919 
—244 Ref 1939 ALJ 339 
—556 Dist 1939 ALJ 895 
— 569APPI IX R 1939 Alt 
594= >939 ALJ 428 



CASnS FOLLOWED, OVERRULED, ETC. 


I9J4ALJ C-Cjtxril I U.R IQ30 
All C7 

r.95 Rrf I L.R 1039 All 

305 

■ nia (P C.) Rrf 1930 A L 

3 

961 (F.D } Rrf «030 A L J 

?57 

1Q35AI..J 93 AppT ILR i'>3'j 
AU 900 

74 Dijt I UR 1039 All 

354 

^173 Rrf ILR i«39 Lali 

906 

935 Poll i93n.\.LJ 70B 

^505 Ulm 1930 ALJ 909 

573 Poll 1939 A.UJ 3JO 

U47 Ref 1939 A LI II47 

—934 Foil >030 A.LJ 100 

9^ Ref ILR 1939 /Ml 

>9 

973 (PC Rtl ic,3qALJ 

337 

1099 Ref 14 Luck 456 

JiiO Dm 14 Luck 347; 

Rel 1939 A LJ 308 

—1179 Poll 1939 Rang UR 

153 

—^1343 Ref ILR 1939 All 

— JaljAppr ILR 1939 All 

5 j 8 

1936 A.UJ 3 Dui 1939 ALJ 

tooo 

—■33 Diuppr I.LR 1939 
All 345- >939 A.LJ j 83; 
Due I UK >939 All 

33l(rB)R«l 1939ALJ 

-alt Ref ILR 1939 AU 

185 

— 454Appi’ ILR 1 939 Ail 

419=1939 A.LJ 206 
480 (PC) Ref 1939 ALJ. 

65J Dist 1939 ALJ 115 

879 Rel 1939 ALJ 897 

90a Kef 1939 ALJ 37J 

i274Diit 1930ALJ 371 

isSijRef ILR 1939 AH 

>9 

1937 ALJ 135 Appr ILR. 

>939 AU 557 

153 Ref 1939 ALJ g 

178 Rel 14 Luck >12. 

278 Ref I.LR >939 AU 

97 

370 FoU >4 Luck 13 

528 Ref I.LR 1939 AU 

424= 1939 ALJ 3G7 

684 Foil 1939 ALJ. 356 

■ 766 Appr ILR 1939 All 

4>8«!939ALJ 160 

— ■ 778 Affirmed >939 ALJ. 

174. 

825 Not Appr. I L R >939 

All 563 

— '-867 Ref 14 Luck 475 

882 Foil 14 Luck 49 

— —945 Ref 14 Luck 130 

• —970 Ref 1939 ALJ 233. 
Y. D 1939 — b 


1937 ALJ 1101 Ref 1039 A U 
J 447. 'MSA'LJ 60 

— ■ U14 Rrcmed 1939 ALJ 

4« 

1207 Ref 14 Uick 475 

123% Rel 14 Luck 218 

IP38A.I. J 3 OcTTT 1939 A.LJ. 
489 

4 Rfl 1930 ALJ 1053 

3^1 Rrf 1939 ALJ 9 

481 Dm I939ALJ 13 

578 Rrf 14 IaicI 17C 

5B5 Rrf 1939 ALJ 199 

— Ced Tofl 1939 ALJ 156 

— f.04 Foil 1939 A L.J 156 

8>3Ref 1939 ALJ 9»9 

8s4 (F n.) Ref I L.R 

• 939 All 399=«939A L J 
193 

872 Dm loSoAI.J 13 

1013 Rel (1939) I MLJ 

C49 

—1078 Not Appr ILR 
•939 All 554-I939 AL 

J ^93 

' - n eoDm >939 ALJ 29 

1243 Ref •939A.I.J 39» 

>939 A.L J 6a Rel 1939 ALJ 
736 

' itORel t939A.UJ 447 
——405 Dm 1939 A.LJ 964 

■ 481 Rel >939 ALJ 105! 
— ~io8a Ref ILR 1939 All 

•5 

ALLAHABAD \VEEKLY 
NOTES. 

2A.W.N 73F0II t93oALJ >74 
2 A W.N 244 FoU iSpat 323 
4 A \V.N. 78 Foil. 1939 ALJ. 
•74 

I887A.\V.N 302 Rel. 1939 A.LJ 
460 

1902 A W.N 34 Appr. .I.LR. 
•939 All 647. 

ALLAHABAD WEEKLY 
REPORTEC 

•935 AW.R. 1116 Appr. 1939 
A.LJ 171 

• 936 A WR 107 Dwt 1939 A L 
J .68 

■ ■ — 109S Disappr ILR. >939 

AH 5>8 

BOMBAY HIGH COURT 
REPORTS 

I B H C R. 220 Dist 41 Botn L.R 
959 

4 D H C R (A C J ) 135 Ref 1 L 

R. (.939) • Cal 592=43 
CWN 745 

5 B H C IL App A E*pl. ILR 

1939 Mad 843=(ig39) • 
51 UJ. 784 

loBH C.R.241 AButned4i Bom 
LR 760 

I.LR. BOMBAY SERIES 
I Bom 164 Ref 14 Luck. 366 


1 Com 523 Rel 1 UR >939 

Nag '281 

CioDisc I.LR i939Bom. 

43 

2 Com 404 Ref >939 RrngL.R 

>70 

4 Bom 37{rB.)Ref I.L.R >939 

Mad 622 

258 Di<t >4 Luck 2>8 

529 (F B } Ref I L.R >939 

Mad 803 

5 Bom 143 Disi 1 L.R >939 

Nag C07 

>54 Ref (>939^ t MLJ 

520 

23a Ref (>939) 3 MLJ 

649 

—614 Ref 14 Luck 49 

630 Ref I.L R f939 Bom. 

245=41 Bom.L.R 2C8 
647 Ref 1939 RangLR. 

358. 

6 Bom 26 Foil. 18 Pat. 355 
34 Ref I.LR >939 Kar 

— — 42 at 50 Dictum of S>r 
ReymoDd West Appr. 
(>939 )sM.LJ 444 (P.C). 

7 Bom 15 Ref l.D.R 1939 All. 

JJO 

■‘——146 Appr. 43 C.W.N 641 
=4! BomLR 742— >939 
RangLR 9M (PC) 

■ ■ ' 3 o> Fell. IB Fat 36(5 

— 3t6 Ref 41 Bom L R 170 
8 Bom 529 Appr I.LR 1939 AH 

647. 

9 Bom 259 Ref I L.R. 1939 Kar. 

■ ■ ait Ref 41 Bom L.R 98. 

ID Bom iggDist 14 Lurk 322 
— aoo Ref 1939 RangLR. 

>34 

220 Ref ILR >939 Lah 

433 

ri Bom 55r (PC) Ref I.LR. 
1939 Afad 776 ; Rel I L 
R 1939 Kar 422. 

566 Ref I.UR (>939) i 

Cal 241 

12 Bom 101 Ref ILR 1939 
Bom 232=41 BomLR. 
S49 

i6i Rel. ILR >939 Kar. 

648 

422 Dist 1939 A.LJ >73 

561 Ref I.UR (>939) ‘ 

Cal 162=43 C.WN 120 
isBom 343 Ref ILR igsgNag. 

14 Bom 97 Rel I.L.R. (>939) > 
Ca) 574. 

jfisFoH. J939ALJ joji. 

269 Dm 1939 RangLR. 

403 

431 DisJ 1039 RangLR 

403;Fo11 ILR 1939 Bo 
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}4nom 4G3 TFoI 1 ILR !f)39 
Uom 512-^41 Mom I R 
7G0 Ref I L R 1939 Nag 

J5 Bom 13 Ref 41 Bom L R 921 

G7 Rtf I LR J939 Kar 

303 

93 DiJt p BomLR 939 

43 C WN 1015 

J55 Ref 1930 1 CR 159 

«04 (PafsonS jiulgmenl^ 

loll 18 Pit 483 
———191 Ref 41 Born L R 98 
iG Bom 338 Appr 11, R 1939 
\M 317 

502 Dm 1 L R 1939 Nag 

580 

GCi Dut ILR «930 Rom 

43 

t)03Appr ILR 1939 All 

ifo 

17 Him loo Ref 1 1 R 1939 
Bom 314—41 BomLR 
333 

lO Bom 19 Ref 1 L R 1939 Mad 
560-0939) « M L J 588 
——too Poll 41 BomLR 
W 

• 1:9 DNt ILR 1939 Bom 

154 loll n BomLR 

a!5 

— ... -aGo Ref I I U 1939 Mad 
O03 

—495 Ref 41 Bom L R O3Q 
——331 Ref 1 L R 1039 

jaG-(i939) I MLJ 23 
19 Rom 51 Ref ILR 1939 Kar 
4» 

I Rel 1 I R (1930) 2 




--3 lief 41 Bom I R 561 

20 Bom 53 Ref }i BomLR 

(125 

Gi loll ILR 1939 Nag 

592 

— — 99 Ref 41 BomLR 353 
30G Ref I L K 1939 Nag 

88 

338 Ref ILR 1930 Bom 

232=>4i BomLR 349 
317 Ref 1939 Ring L R 

307 

469 Ref 14 1 uck 49 

21 Bom Cj Poll 41 Bom I R 417 

195 Ref 14 I uck 459 

279 Ref 1 L R 1939 Knr 

121 

4!2 Kef I I R 1939 Bom 

232 

— 6 )9 Ref 4 1 Bom L U 470 

22 Bom 1 12 1 ill i939KimgLR 

239 

2H9 Ref I I K 1939 Mail 

5G6 

64O Dm 1939 Rang I R 

23 Bom 213 Poll I I R 1939 

Bom 4a 

337 Rel ILR V939 Nag 

548 


23 Boro 44a Foil loan Rang L 
R GRG 

C08 Ref ILR 1939 Mad 

242 

725 (P C ) Poll ILR 

» 939 Nag 624 

24 Bom lOBRcl ILR 1939 Nag 
560 

too Ref ILR 1939 Mad 

«53 

591 Ref ILR 1939 Kar 

18 

25 Bom 263 Ref ILU 1939 
Mad 243 

332 Ref 1 1 R 1939 All 

424- 1039 A.LJ 367 

337 (P C ) Foil ILR 

>939 Nag I 

2G Bom 174 Ref (1939) 1 M I J 
520 

— 221 Ref MR (rgi9) 3 

33 43 C W N Co4= 
41 BomLR 391 -(1939) 
I K1 L I 664 

- 552 Rel 1 LR 1939 Kar 

7^2 Ref I I R 1939 All 

617 

27 Bom 31 Dm ILR 1939 Nag 

293 

■ 29a Appr ILR 1939 

Bom 232—11 BomLR 
249 

28 Bom '*01 Ref 1 1 R 1939 Kar 

2?t Ref ILR (1939) a 
Cal 143- 43C W N 1197 

420 Ref ILR 1939 Bom 

149-41 BomLR 191 

644 Re) ILU 1939 Nag 

4«3 

29 Bom 229-7 BomLR 131 

Foil 41 Bom I R 413 

386 Foil ILR 1939 Bom 

53 

391 LapI I LR (1939) t 

Cal 283—41 Bom L R 
G7a-(i939) 1 MLJ 544 
(PCI 

405 Foil iB Pat 155 

H9— 7 Bom L R 527 Ref 

41 Bom L R 98 

30 Bom 49—7 Bom L R 633 Ref 

41 Bom L R g8 

333 Renewed 18 Pat 590 

59« Ref (>939) « M LJ 

745 

593 Rel ILR (1939) 1 

Cal 81 

31 Bom fo4 Ref 1939 Rang L R 

50— (1939) 2 MI J C04 
33 Bom 50 Appr (1939) 2 M L J 
88t (IB) 

fti Ref ILR 1939 Nag 
59*. 43 C \V N 295 

3|8— loBniq LR 297 Ref 

41 Bom L.R 5R9 
' '356R«f ILR 1939 Kar 
>34 


32 Bom 381 Disc ILR 1939 

Mad B20 =(i939) 2 M L 

J G53 

jog Rel ILR 1939 Bom 

97=41 BomLR 239, Re. 
viewed 18 Pat 590 
432 ILR 1939 Kar 

330 

479 Ref I L R 1939 Nag 

4C5 

33 Bora C9 Ref 1939 Rang L.R 

280 

221 Rel ILR 1939 Kar 

64 

264 Chandavarkar J 's ob- 

^ervatiom discussed and 
DoubteillLR 1939 Mad 
853- (*939) 2 MLJ 822 
339 Ref 1 LR 1939 Kar 

85 

411 Ref I LR 1939 Nag 

658 Poll I L R 1939 Nag 

300 

— — GGo- 1 1 Bom L R 797 Ref 
4 1 Boro 1 R 845 
3 1 Bom 32C Ref I L R 1939 Bom 
ibo— 41 BomLR 277 
, .358 Not Toll ILR >939 

Nag 229 

408-12 BomLR 923 

Kef 41 Bom I R 994 

506 Rel I L R 1939 Nag 

54O 

35 Bom 75—12 BomLR 956 
Dm 4! Bom I R 497 
- — . y9 Koi Foil ILR 1939 
Mad O03 (rB)-(l939) 

I MLJ Bo2 

——310—13 Bom LR 352 
Foil 4! Bom L R 417 
3G Bom 42 Rel ILR 1939 Lab 
470 

— — 15G Not reconcilable with 
38 Bom 1 R 719 ILR 
1939 Bom 420, Ref I L 
R 1939 Bom 133 Diss 
41 BomLR 4G3, 18 Pat 
404 Poll 4iBomLRi7G 
4: Bom LR 997 

339—14 BomLR C9 (P 

B ) Foil 41 Bom L R 239, 
Renewed j 8 Pal 590 
. ■ 36O No longer good law 
1 I R 1939 Bom 87 

4'’4 Foil ILR 1939 Nag 

465 

37 Bom 178 Ref I I R 1939 
Bom 160=41 BomLR 

2^0 Ref 43 CWN 1059 

• 295=14 Bom I R 176 

Poll 41 BomLR 239 

50G Ref 1 I R 1939 Nag 

124 

——598 Ref I I R 1939 Nag 
88 

30Bom t',f) Renewed 18 Pal 82 
687RcflLR 1939 Nag 
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jfjIVjm lOjRel Luci 73 

<,07- «7 IV^ml-R *,72 

l)i«t 41 Roml, R iio{ 

533 Ihit 1031 .V.L.J 173 

572Diit. I t..R 1930 R''*nu 

«54 

(F n ) Rrf I l-R 1939 

M».I 7n3-(i939) 8 M L 
J 155 (rc) 

40 IV»m i}6-=t7 Rom L.R 955 

Rpf 41 B<>m 1. R 589 

*35 Foil I 1. R 1939 Rom 

403-41 RomLR 533 
3“-*> Rrf I LR 1939 Nai; 

461 Rrf I LR 1939 ^^arf 

• 9 

— ■ 394 - 18 Bom. L. R 481 

Kef 4I Rom-L.U. 1084 

41 Rom I .= 18 Rom L R 1Q3 

Ref 41 Rom.L.R <>3 

— fjj Di« 1 LR (19395 2 

CaJ sgi - 43 C.W.N 099. 

i8i Ref 1 L.R. (10395 a 

Ca] 12.43 CW.N 656 
(RC) 

— — 347—I9 Rom L.R 69 Foil 
41 Rom L R 831, Ref 41 
RomLR 268 

■ ' 330 Bat i939 lUn?L.R. 
39 

42 Rom. 03 Ref I L.R (:93<)) * 

Cal 22G»43CW.N O31. 

172 Foil I L.R 1939 Nag 

4<9 

-309 Foil. 18 Pat. 395. 

- 3 80 Dut. I.L R 1939 All 
577-1935 ^LJ,44 o 
' '“' 5 ^5 For. I LR. 1939 Nag. 

43 Bom. 221 Ref 1939 Rang.LR. 

50 

235 Ref I.LR 1939 Nag. 

to(, ILR 1939 Nag. 492. 

3C8 Rd. 1 LU. 1939 Kar. 

iCo 

412 Appr. I.LR 1939 

BcTm 232’«4i RomLR 
249 

472.821 Rom.L R.213 Foil. 
41 Bom L R. 631; Ref. 41 
Rom L R 268. 

5190111. I.LR 1939 Kar 

99- 

575 FoR F** >4* 

■■ ■ 612—21 Bom LR 435 

Rtf 41 Bom L.R 589 

631 Rel 1939 ALJ 543 

707=21 RomLR 770 

Ref 41 Bom L R 1104 

716 Rel ILR 1939 Kar. 

160 

735 Foil 18 Pat. 210 

• 778 (P C.) Ref I L R, 

1939 Nag 83 

44 Bom. 297=22 Bom L R 203 
Ref 41 Bom L R. 760 
— . . 3 41=22 Bom L R 120 
Ref 41 Bom L R. 268 

472 Rel. I L.R 1939 Kar 

417. 

~555 Ref 1939 RangLR. 

676. 


44 Rom 505 Rel I LR 1939 

Kar 330 

f*oor.a2 HoniLR 793 

Kef 41 Rom LR 1077 

627=22 RnmLR O17 

Rrf 41 n<tin I. R 268 

673 Not Foil 1 LR 1039 

Nag 530 

690=22 Rom.!...R 399 

loll 41 Rom I. K 757 
702 Rel ILR 1939 Nag. 

402 

705 Diit 1 1. K 1939 All. 

*37 

031 = 22 Rom.L R. 916 No 

{tmger good Um. 41 Bom 
L R 497 

45 Rnm 245 Ref. 1930 Rang LR 

280; I.L R 1039 Nag 250 

369 Rel I LR 1930 Nag 

402^ 

?i07 Ref *939 Rang.LR 

C39 

—— 6MJ=2a RomLR 1239 
Diuppr. 41 RomLR 
— — —955 Foil 18 Pat 654 
——1027 Not Foil I.LR. 1039 
Nag 580 

ioot.>23 RomLR. 455 

Foil 41 RomLR 097 

1141 (F.B.) Rtpl. I.LR. 

1939 Rom 428K4iBom. 
LR 578 

■' ' 11242 Ref 1939 Rang LR 
622. 

46 Bom. 200 Rel ILR. 1939 Kar. 
307. 

384=23 RomLR 1098 

Kef 41 Rom.LR 203 

592 Kef 14 Luck 492 

■ 646 Ref I LR. 1939 Bom. 

10 . 

— — 764=24 RomLR 267 

Kef 41 Doin.L.R 205 

47 Bom 146 (P.C.) Ref I.LR. 

1939 Mad 507 

244 Ref I L U. 1939 Mad 

Cii 

290 =25 Bom.LR 45 

Ref 41 Dom LR 470. 

712 Appr. ILR. 1939 

Bom 232=41 BomLR 
*49 

— 764 Ref I.L R. 1939 Bom. 
*7' 

48 Bom. 348 Dut. ILR 1939 

Bom. 478=41 Bom L R. 
575 

^411 (PC) Ref ILR. 1939 

Nag 624 

510 Ref 18 Pat 544; Rel 

I.LR. 1939 Kar 75 

5«5 Rel ILR. (1939) » 

Cal. 187=43 OWN 133 

541 Foil. ILR. 1939 Lah 

183 

550 (F.B ) Rel. I.L R 1939 

Lah. 295 

49 Bom 388 (F B ) Dui. ILR. 

>939 Nag 293 


49 Rom. 535=37 BomLR 423 
Foil 41 Bom L R 485 

554 I till ILR 1039 Bom 

482=41 BomLR 760 

693 Rel ILR 1939 Kar 

502 

O92 Ref I.L.R 1939 Kar 
64 

50 Bom 56 Foil ILR 1939 Bom 
42. 

16a Ref 1939 RangLR 

479 

204=28 BomLR 765 

Conun 41 Bom.LR 631. 

■ — 236=28 BomLR 736 

Foil 41 BomLR 417. 

344 Rel ILR 1939 Nag 

488 

357 Ref I LR. 1939 Kar. 

121 . 

402 Dut ILR 1939 Nag 

569 

G16 Duappr. ILR. 1939 

Mad 708 (FB); ILR. 
1939 Mad 7:4 (P C ) 
716 Ref 14 Luck 331 

51 Bom 50 Rel ILR (1939) t 

Cal 59*=43 CVVN 745 

■ 329 Kef 14 Luck 36O5 
Rel I.LR 1939 Kar 314. 

430 (F.B) Rel 1.L.R 1939 

Ail 549. >939 A.LJ 278; 
ILR. 1939 Bom. 556; 41 
BomLR 947 jI.LK 1939 
Kar. 314, 14 Luck 335 ; 
1939 RangLR. 668 (RB) 
——450 Rel. I.LR. 1939 All. 
W2-1939A.LJ 450 

725 (PC) Dut. I.LR. 

i939Nag.2O0;ILR 1939 
Nag ao6 

7*5*53 MLJ. 81 (PC) 

Ref 0939) 1 MLJ. 5B8 

855 Foil I.LR (1939) I 

Cal 212=43 CWN 290. 

90O (PB) Dut ILR 

1939 Nag 250; 1939 Rang 
L R 280 

971 (FB) Foil. ILR. 

1939 Lah 255 

52 Bom 37=29 Bom L K 1551 

Foil 41 Bom L R 6 

72 Ref 1ILR. 1939 Nag 

276 

165 Ref ILR 1939 Kar. 

648 

■ 184 Diit. I.LR 1939 Bom 
154=41 BomLR 215 

228 Dut. ILR «939Nag 

569 

307=30 BomLR 427 

Ref 41 Bom L R 268 

313 (PC) FoU I I..R 

>939 Nag 266 

376 Rd ILR 1939 Kar. 

300 

— 444 Ref ILR. ip3g Bom 

3 ^ 

——542 Not FoU ILR 1939 
Nag 347- 

898 Ref. 1939 RangLR 
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4oBomLR 455K.cf^ LR 1939 
Bom 284 

(F B ) Foil & Expl 

jl BomLR 208 

787 (PC) Ref & Expl 

41 Bom L R 98 

87G Ref 41 Bom L R 1007 

946 Ref 41 Bom L R 779 

9o2Fo 11 ILR 1939 Nag 

607 

964 Ref 41 BomLR aig 

968 Ref 41 BomLR 455, 

ILR 1939 Nai; 333 
■. 1001 Ref ILR 1939 
Bom 71 

ii34RcflLR i939Bom 

9 

1185 Ref 4! BomLR 

760 

1205 Ref ILR 1939 Kar 

507 

1266 Ref &. Dim 1939 

Rang L R 403 

41 Bom L R 176 Foil 41 Bom L 
R 997 

—939 Rel 41 BomLR 

1015 


IL 


3 Cal 


R CALCUTTA SERIES 
ga Reviewed jO Pat 13 
•aaC Rel ILR 1939 All 
6t7-i939ALJ 522 
30t»!9 CWN 350 Ref 
43CWN 34 
•337 (P C ) Foil 41 Bom L 
R 371 

334 Ref 43 C WN 877 
-758 Ref 1939 Rang L R 

— 8o6(PC)Ref ILR 1939 
Nag 357, 1939 Rang LR 
649 

I 172 (PC) Ref ILR 1939 
Mad 708 (F B ) 

— 327 Ref ILR 1039 Bom 
173 

— 369 Ref ILR (1939) 2 
Cal 326=43 CWN 831 

— 483 (FB) Reviewed 18 
Pat 82 

— 531 Ref 1939 FOR 159 

—583 Foil 18 Pat 366 

1 jioAppr ILR 1939 AH 
647 

— 132 Ref 1939 RangLR 
294 

—148 (PC) Foil j 8 Pat 
499, Ref ILR J939 Mad 
422 

— 256 Ref ILR 1939 Mad 
62'’ 

— 3t4Appr ILR 1939 All 
647 

—500 Ref 14 Luck 366 

—776 (P C ) Rel ILR 1939 I 
Nag 383 

— 867 Reviewed iSPat 13 I 

—921 Ref i4Luck 467 I 


6 Cal 8 (FB ) Ref (1939) 1 M L. 

J 5O8 

17 Diss 1939 Rang L R 

388 

94 Dist 18 Pat 459 

585 Ref 1939 Rang I R 

loll 

764 (PC) roll ILR 

*939 Nag 383 

815 Ref ILK 1939 Nag 

5*5 

7 Cal 140 Rel ILR 1939 Nag 

59a 

409 Ref 14 Luck 351, 

1 1 R 1939 Nig 200 

616 Ref (1939) 2 MI J. 

686 

5 Ref ILR 1939 A'l 


67 

8 Cal 63 Ref ILR 1939 Mad 

7o«-(i939) 2 M 1 J 135 
(F B) 

30a 'P C ) Ref I L.R 1939 

Nag 88 

370 Ref ILR 1939 Bom 

232—41 BomLR 249 
530 Foil ILR 1939 lilad 
<*00= (1939) 2 MLJ 72 

597 (F B ) Rel ILR 1939 

Lah 2C1 

645 Dim hr *939 Kar 

C32 

757 Ref *4l-uek 346 

— 9*0 Appf II R 1939 All 
647 

9 Cal 563 (F B ) Reviewed i8 Pat 

590 

725 Reviewed 18 Pat 5^ 

loCal aCsAppr 1939AII 647 

443 Ref (1939) ' M UJ 

544-C6 lA 50-(t939) » 
Cal 283=43 CUN 281 I 
=41 Born LR 672 (PC ) I 
• 557 Ref ILR 1939 All | 
519 

' 612 Ref 43 C U N 969 

697 Ref 14 laick 467 

1035 (PC) Ref ILR 

*939 Mad 600 

1073 Ref HR 1939 Lah 

261 

11 Cal 121 (PC) Dwt 1 LR 

•939 Nag 293 

— - 213 Ref ILR 1939 Bom 

396 

429 Diss 1939 Rang L R 

388 

■ . . . 680 Disi 41 Bom L R 631 

12 Cal 69 Ref ILR 1939 Bom 

340 

33oAppr 1939 ALJ 697 

=41 BomLR 742=430 
WN 641 = 1939 RangL 
R 358 (P C ) 

536 Rel 43C WN €12 

13 Cal 21 (PC) Expl ILR 

1939 Mad 853 

104 D St 1939 Rang L R 


—*36 


Rel 43 CWN 1139 
(PC) R* ” 

I Nag 580 


ILR 


18 Cal 171 Ref 4iBem L R 1097 

292 Dist I L R {1939) 2 

Cial 33=43 CWN 604 

308(1 C) Ref 1 1 R 1939 

Nag C24 

322 Ref 1939 Rang L R 

„ 403 

14 Cal 365 Ref 14 Luck 78 
GGi Foil H R (1039) I 

Cal J93~43 CUN 453 

757 Divt ILR 1939 Kar 

401 

781 Revievsctl 18 Pat 13 

15 Ckil 20 (PC) Ijtpl ILR 

*939 Kar 140 
■ 54 Kef I UR (1939) i Cal 
21=43 CWN 4 

"G4 Rel ILR (1939) » 

Cal 574 

402 Ucl 14 Luck 322 

488 (F B ) Ref I L R 1939 

Nag 357 

CoC (I B ) Ref ILR 1939 

Kir 370 

CG? Foil I L R (1939) » 

Cal 493=43 CUN 453 
684 (PC) Rel 1939 A L 

J 235 

iG Cal 465 Rel ILK 1939 All 
97 

- -—523 Ref 1939 RangLR 
207 

---540 Appr ILR 1939 All 

75^ (P C ) Ref I L R 1939 

I^h 33G 

79 J Expl ILR (1939) t 

Cal 530=43 CWN 339 
17 Cal 3 (PC) Foil iBPat 171 
122 (P C ) Ref I L R 1939 
Nag 88 

' ■ 268 Appr ILR (1939)2 

Cal 33 

——301 Ref 18 Pat 676 

^574 Rel ILR 1939 Kar 

241 

o8o(PC)Ref ILR 1939 

699^ pFB) Disc I UR. 

(*939) I Cal 493=43 C 
WN 453 Foil 18 Pat 
670 

7i>(FB)Rel ILR 1939 

Nag 548 

■■ 826 Ref 14 Luck 459 

iB Ci»1 23 (P C ) Rel ILR 1939 
Nag 510 

99 Rel 1939 ALT 757 

151 (PC) Ref ILR 

•939 Nag 465 

242 Ref ILR (1939) 2 

Cal I43=43CWN 1197 

2C4 Ref ILR (1939) 2 

Cal 12=43 CWN 656 
(PC) 

327 Dist ILR (1939) t 

Cal 592=43 CWN 745 

639 Foil 1939 RangLR 

152=18 Pat 318 
jg Cal 13 FoU ILR (1930) i 
Cal 493=43 CWN 453 
84 Ref 14 Luck 366 
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ir)Ca] 54nRrfll-n ir}30 Km 
iR 

8',3 Rff 1 I.R in39 Km 

iR 

33^1 Ref I I.R ' 

C.il 2j. 43 C U N 4 
— fCi (PC' ni»? ILR 
i93i)l^h 2Q3. Rel 1 I. R, 
ifj3QAll 354 

774 Ref 43 C N <133 

2r,CaJ RrPODm I 1. U J'nO 
Nac 3'.7 

■7q (PC ) RfJ 1 L R insq 

544 

8<V) Rrf 41 !Wn L R fl30 

S73 Dut iR Pat 370 

314 \ppf I I. R ifj39All 

*^47 

470 Dili ILR 1939 Kar 

• 40 

4H7 (P C ' Ref 1 1. R 1939 

Na? f.24 

— — 73J Rrf 4! lUim L R if>97. 

r»n6 Ref ILR (!93'» * 

Cal 349 

3« Cal R (PC) Rrf I LR «n39 
Nag C94 

14a Diit I L R 1939 <VI 1 . 


Appr ILR 1939 All 

Foil ILR (1930) • 
C*1 403*43 C\\ N 453- 
-da? Rel ILR 1939 Nag. 


a Cal 8 Di» ILR 1939 Bom 
3405:41 Bom L R. 59 

143 Ref LLR. {1939) « 

Cal. ai*43C IV N. 4 
— 932(P.C ) toll. 41 Bom L. 
R 8(8 


J71 Foil I.LR (1039) « 
Cal 493=43 C.W.N. 453 

909 (P.C ) Ref 1939 Rang. 

L R 327 

938 Foil 18 Pal 503 

23 Cal. 502 Dut 1939 Rang L R 

570 

■775 (PC) Rel ILR 1939 
Nag 312 

867 Diaappr I.L R. (1939) 

I Cal 574=43 CWN 
775 

975 Ref 18 Pat. 544 

980 Ref 43 C W N 4 

24 Cal. 20 Dist. I.L R 1939 

607 

62 Rel. LLR 1939 Nag 

548 

143 Rel LLR (1939) I 

Cal 349=43 0 >VN 57. 

348 Ref 1939 RangL.R. 

403 

364 Ref ILR 1939 Lah. 

>3‘- 

616 (P.C) Ref 41 ComL 

R. 1084. 

-Oot Di*t ILR 1939 Nag 

488 

865 (P.C ) Ref 1939 Rang. 

LR 581. 


24 Cal RV> D«i II. R (1039) 
I Cal I la 

fUVj Foil 1 LR (1939) a 

Cal on 

35 Cal 522 Rrf I L R 1939 Kar 
iH 

2(> C-al 74 Rrl ILR (1939) 3 
Cal 13 

Hi (PC) Rrl 1939 ALJ 

^2 

31 1 Rtf I L R 1939 Nag 

58»» 

1.53 Di« 1939 ALJ 39) 

727 Dut ILR I939 

103 

—734 Rrf ILR 1939 Nag 

1D4 

-839 Ref ILR (1939) I 
Cal 21 =43 CWN 4 

27 Cal 34 Rel 1 L.R 1939 Nag 

54 « 

- — — 3O Ref ILR. 1939 Bom 
109 

144 Re) ILR 1939 Nag 

488 

— — —169 Dus 1939 RangL.R 
38a 

390 Dut ILR. (>939) 3 

G»l 330 

■ —351 Ref ILR {1939) 2 
Cat 143=43 C.W N. 1 197 
■ 8 10 Ref ILR. 1939 Nag 

104 

28 Cal 3 o 6=5 C WN. 3to Ref 

43 CWN 1103. 

246=5 C.WN 607 Ref 

I.LR (1939) * Cal 31 — 
43 C.W N. 4. 

427 Ref ILR (1939) 2 

Ca) 68 

689 Rel I.L.R. 1939 Kar 

677 

39 Cal. 68 Dm. I.LR (1939) 3 
Cal. I, Rel I.L.R 1939 
La)i 434 

'54 (PC) Ref ILR. 1939 

Mad Goo 

JC7 (P C ) Ref I UR 1939 

Nag 250, Rel t 8 Pat 
»93 


^428(FB)FoU 18 Pat 155 

^433 Ref 1939 RangLR 

548 (P.C) 

518 Ref ILR 1939 All, 

454= >939 ALJ. 94; I.L. 
R 1939 Kar 18; ILR 
1939 Mad 803 (FB). 

664=4 Bom L R 347 (P 

C.) Foil 41 Bom L R 497 

735 Ref 43 C W.N 962 

3oCal 36Rel 1939 A.LJ. 757. 

107 Kst I.L R 1939 Nag. 

170 

317 Ref. I.L.R. 1939 Nag 

316. 

453 Ref 43 C W N. 248 

539 (PC) Ref ILR. 

>939 Klad. 776; I.L.R. 


>939 Nag i; Rel ILR. 
>939 Mad 203 

30 Cal 556 Dut ILR 1939 All. 

Co7= 1939 A I. J 308 

576 Ref 1 939 ALJ 85 

io2i=7CWN 774 (PC) 

Kef 43 CWN 5(9, Rel 
ifl Pat 708 

31 Cal II (PC) Rel ILR 1939 

N.tg 52G 

57 (P C ) Ref I L.R 1939 

Nag 63c 

83 loll 18 Pat 459 

89 Rel ILR (1939) I 

Cal 21=43 CWN 4 

307 Ref ILR 1939 Kar 

t8 

503 (PC) Foil ILR. 

1939 Nag 580 

903 (F.B ) Ref I L R 1039 

All 6 

32 Cal 129 (PC) Foil 18 Pat. 

171; Ref ILR 1939 Nag 

548 

-229=9 CW.N 300 Dist. 

43 C W N 43 

296 (PC.) Dut 18 Pat 

708 

' “ 3CC Rel ILR (1939) I 
Cal 349-43G W.N 57. 

605 Rel. 1939 A.IJ 757. 

• 643 Not Foil. ILR 1039 

Nag 246 

8C1 Rel ILR. (1939) I 

Cal 63 

935 Ref 1939 RangLR. 

294 

33 Cal iiG (PC.) Foil ILR. 

>939 Nag 413 

425 Ref 43 C WN uafi. 

^537(PC)ReriLR 1039 

Nag 324 

812=10 CWN 788 Ref. 

43 CWN 187. 

857 Ref 14 Luck 106. 

34 Cal 51 (FB)FDli ILR 1939 

Bom 140=41 BomLR 
168 

1 18=9 Bom.L R 85 (P C.) 

Ref 41 Bom.L R 875 
199 Rel ILR 1939 Lah. 

—207 Ref ILR 1939 Bom. 

aogRel ILR 1939 All. 

103 

»57 Ref 43 CWN 874; 

Rel (>939) > MLJ 776- 

427 Dist 18 Pat 279 

^491 Dut ILR (1939) 2 

Cal 291=43 CWN 999. 

929 Rel ILR 1939 Lah. 

J96 

935 Rcl ILR 1939 Kar. 

662 

954 DIsi ILR 1939 AH. 

167 

971 Ref 14 Lurk. 366. 

999=>> CWN 889 Rel 

43 CWN 575 ^ 



34 Cal losgRcF 1939ALJ ia8 
-*5 Gal 202=12 OWN 169 (P 
G ) Expl 43 C W N 609, 
Re! ILR 1939 Nag 422, 
lO Pat 323 

— — 209 Ref I L R 1939 Bom 

>73 

431 Foil 1 1 R J939 Nag 

261 

55, (PC) D«t & Foil 

I L.R 1939 Nag I, Ref 
ILR 1939 Rar 63a 
ILR 1939 Mad 30 Rcl 
1939 ALJ 389 

561 = 12 OWN 598 Ref 

43 CWN 962 

767 Ref ILR (1939) t 

Cal 21=43 0 WN 4 

~<)24Djc ILR (1939) 2 

Ca! 3 i6=43GWN 1074 

1039 (PC) Foil ILR 

1939 Nag 465 

36 Cal 28=42 GWN 1060 Ref 

43 CWN 271 

193 Ref ILR 1939 Bom 

472 

3« Il-R (>939) “ 

Cal 34> ”43 CWN 953 

— . 780 (P C ) Rel ILR 1939 

Nag J94 

37 Cal 179 Reviewed 18 Pat 417 

— . 214 Reviewed >8 Pat 590 
——36a Ref ILR 1939 All 

——526=14 CWN 974 Ref 
43CWN 1084 
-539 Ref ILR 1939 Mad 
3b6-43 CWN 


THE YEARLY DIGEST, 1939, 




J 06=43 OWN 469 
1939) I M L J 143 
70 Reviewed 18 Pat 417 
Bal 153 Ref ILR 1939 Kar 
III 

— 169 Rel ILR 1939 Kar 
449 

— 559 Reviewed 18 Fat 82 
— 622 Ref ILR 1939 Nag 
104 

— 694 Com (1939) 2 MLJ 
805 

— 797 Foil ILR 1039 Mad 
843*(>939) ‘ MLJ 784 
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1393 Dijs tSPat 688 

7406 Foil ILR 7939 

Nag 

41 CWN 149 Ref 43 CWN 

1046. 

157 Ref 45 C W N 859 

270 (F N > Dut ILR 

(1939) I Cal 201 Dist 
a3 CWI 


43'CWN 
-306 Ref 43 CWN 1084 
-432 Rel ILR (I93g^ 1 
iC^ 63 

^37 RiT ILR (1939) s 
Cal 349 

-531 Ref 45C WN 519 
•534 Net Foil i8 Pat 774 


41 C WN537Rcf I LR (1939) 
1 Cal 112 


—783 Foil f8 Pat 429 
—854 Cons 43 C W N 365 
-8>| Ref 1939 Rang L R 


.•4 Ref 43 CWN 978 
-»93 Foil 43 C W N 8G2 
-1008 Rrf 43 C Vv N 831 
-1176 Ref 43 CWN 295 
—1221 Ref ILR {t«>39) » 
Cal — 


I 123 


1*53 Ret 1939 ALJ 9«3 

1299 =67 C LJ 21 1 Foil 

ILR (1939) 2 Cal 49 
Ref 43 C W N 276 

1307 Ref 43 C N 978 

1363 Oierr 43 CWN 

613 

1366 Ref 43 C W N 978 

42 CWN 38 Ref I L R 1939 
Dom 71 

— — — 72 Ref 43 G \\ N i»39 

-217 Rel ILR (1939) I 

Cal 437 Ref 43 CWN 


-218 Rel ILR (1939) 1 


Cal 349 Ref 43 S \VN 
22t,45CWN 


- - w - ' 978 

— 2C6 Di» 1939 Rang L R 


43 CWN 50J (PC) Rel 43 C 
WN 007 

48s(PC)Rcf CGI A 134, 

ILR 1939 Mad 443, 
(1939) I MLJ C«2 
SijRer 43C WN iWl; 


BENGAL I*AW REPORTER 
3 B L R 31 (f B J Ref 43 C U N 


(OS) 113 Reviewed 18 

Pal 13 

4 BLR (App) 61 Ref ILR 

(1939) I Cal lot 

124 Ref {1939) 2 MLJ 

73* (P C ) 

5 B L R 15 (F B ) Revaewed iB 

Pat 590 

500=74 WR 308 Re 

viewed iB Pal 13 
6BLR 392 Ref (i939) 2 MLJ 
*35 (FB> 

7 B L R (App ) 47 f 71 Ref 1 L 

R (1939) I Cal loi 

8 B L R App 95 Held manpb- 

cable ILR (>939) i Ul 

349 

'433 Ref ILR 1939 Nag 


403 

——288 Dcst 43 C tv N 220 

293 Ref 43 CWN 187, 

Reversed 43 CWN 613 
39* Ref 1939 RangLR 


724 


50 


—411 Ref 43CWN 187 
—415 Ref 43 CWN 187 
— Ref ILR (1939) 1 
Cat 437 

—516 Ref ILR 1939 Nag 


124 


-430 Rel ILR (7939) 7 
Cal 437 

-530 Ref 43 CWN 221 , 
43 CWN 978 
>46 Rel ILR (1939) 2 


Cal 49 

755 Ref 43 C W N 80 

^789 Dist & DjM 43 C W 

N 789, Dm &Gom IL 
R (>939) 2 Cal 13 

TWDiss 43 CWN 7046 

■ . . 840 Foil 18 Pat 404 

919 Dut 43 CWN 743 

392 Ref 43 C W N 


—^72 Ref ILR (7939) 3 
6 , 43 C tv N 837 


43CWN 106F0II ILR (1939) 
2 Cal 49 

167 Dut ILR (1939) 

Cal 12 

221 Ref 43 c W N 978 

378 Rcl I L R (7939) 

Cal 437 


::!al 87 


9 B L R lot Ref 1 1 R (i93< 

Ca] lor 

10 BLR I25‘*>f4 MIA 

Dm ILR (»9S9) " ( 


1 BLR 


.R 321 Rcl I LR (It 
1 Cal 574 

326 Foil 43 C W N 77J 

405 Ref ILR (1939 

Cal 243 

14 BLR 273 Ref 43 
745 

I W R 76 DoL 43 C W N 5 
I LR (1939) I Cal 345 

3 W R 8 Ref I L R 7939 , 
647 

Civil Rulings 217 F 

ILR 1939 Nag 592 

5 WR CrR 6 Ref 1939 Ra 
LR 97 

-55 (Cr ) Foil 18 Pat 4 

6WR PC 57 Foil l£ 
*939 Kae 632 

-82 Rel ILR 1939 L 

345 

. — 828 Ref ILR 1939 j 

607 

7 W.R Cr R 3 Ref 1939 Ra 
LR 97 

785 Ref ILR 

Rat i,»f 


Cal 


«^ai lot 

8 W R 496 Ref I L R ( 
Cal loi 

9WR i52Ref I LR tg 
234 

II WR 271 Foil 1939 

R 152 


CASES FOLLOWED, OVERRULED, ETC 


: W R. (OU) .» RcMcwrd tO 

Pat 13 

-4^9 EtpJ 1 L.R (let'i'i) 1 

C^al 101 

^ W R 2^2 Fjtpl l.l_K. (iq 3 »i' 
I 101 

f, \% R 4 Rrf 1 L-R IQ39 Ilonj 

7 \\ R 151 Rri I L-K (193'*) t 
Ca] loi 

274 Hfid inaprl (aVile ( I 

R (1030I I 149 

274=l> BLR \pp 'IS 

thst 43 C \V N 57 
2P3 Di«f If, S'! Ranc L R 

364 Ref igj'jFCR tj-t 

44 > Ref ILR fiQ39, I 

Ca) lot 

W R Cr C Rif 103'j Ranc L 
K ic3 

3« Rrf «C Fat 5«j 

1 W R 5n4 Dijt I L.R (l«)39) 

S Cal 199 

43'l Rrf 1 L.R '1939) t 
Ca) ioi 

2 \V R. 376 Ref 18 Pat 509 

3 \\ R 314 (PC) Rrf ILR 

1039 N»S 4C5 

4 \N R sag Rcvi'v-efl c8 Pat 

690 

6 VV R 303 Held tnapplicable 
lL.R.(t93g) tCai 349 
- — 6O3 Dlit 43 C.\N' N. 57 
50a R ■ 
f 40C 

W R Aa X Rulings 82 Con* 
43C.WN J016 

CALCUTTA LAW REPORTS 


s C L R 583 Afspr. ( 1939) a M L 
JM4(FB) 

3 CLR 406 Diss iLR 1939 
Lah 383 

CALCUTTA LAW JOURNAL 

1 C L.J. 73 Ref J LR. (1939) 1 

Cal 349. 

2 C L J. 288 Rrf (1939) 2 LJ. 

iC. 

3CL.J iigRef 43CW.N 9C9. 

jCg ReJ. ILR (1939) 2 

Cal. 12 

182 Overr 43 C W N. 897. 

4CLJ.20')Dir! I.LR (1939) » 
Cal. 349 

356 Rrf (1939) I MLJ 

30G 

359 Ref 43 C W.N 973 

5 C L J. 527 Rrf I.L.R. 1939 All. 

9CLI.\»6Ref 43C.WN4; 
Rcl. 1 L.R (>939) I Cal. 


oCLJ 331 roll iS pat G7G 

— 429 Kef { 1939 ) I MLJ 

382 

to G L ] 150 Rrf 1939 Rang L 
R 227 

640 Toll 18 Pat 676 

It CLJ 9* Rrf ILR >939 
Bom 27 

nCLJ 439F0II ILR (>939)2 
Cal sCs 

439 Rrf 43 C "'N «53_ 

13 CI J sfBloll ILR ( 1939 ) 

I C.nl 319=43 CW N 57 
14 CLJ 159 Ref ILR >939 
Mad 5C7 

» 5 C»J 647 roll 1 Lit ( 1939 ) 

I 01 319=43 C.IVN 57 

iCCLJ i4nD«t.43CWN 90 
17 CLJ 70 Rel 1930 ALJ. 

CC^Rrf ILR (>939) > 

Cal 21=43 C WN 4 
tgCLJ 72ReriLR 1939X35. 

357 

22 Cl.f 135 Rcl 43 CU’N. 

io>f> 

23 CLj >15 loll 41 BomT.R 

913 

25 CLJ 28GRef (1939)2 ML 

J 463 

97CLJ 451 Ref 43CWN 513 
28CLJ 271 Rel ILR (>939) 

I Cal 21 ;Ref43CWN 
4 

31 CLJ 302 Rrf ILR. >939 
Mad0o3(rB). 

35 C L J I Not Foil. iB Pat. 676 
140 Rrf ILR (>939) I I 

Cal 530=43CWN 539. 
456 I oil iB Pat 217 

36 CLJ 373 Ref 43 C.W.N. 

>084 

—421 Ref >939 RangLR 

227. 

37 CLJ 452 Rrf 43 C.WN 
5*5- 

38 CLJ >83 Ref 43 CW.N. 

1126 

39 C L J 526 Rrf 43 C W.N 828. 
40CLJ 311 Fxpl ILR. (1939) 

i Cal 550 ; Rrf 43 G W. 
N 539 

3)3 loIJ ILR (1939) > 

Crf 337 ; Rrf. 43 C W N 


CLJ. 524 Rrf 43 OWN 
1117. 

^557 Dijt ILR (»939) > 

CaJ 314 

— -554 Dirt I.L R (t939) » 
Cal 314 

CLJ 418 Not Foil 43 CW.N. 


I 4GC.LJ i72Di5t 43CWN 108. 
48 C LJ. 1 18 Diss 1939 Rang L 
R 388 

! 4oC.LJ.co7Rer I.L.R (1939)* 
t Cal 273 

50CLJ t73Rcf 43C.W.N 167 
51 C L I 44 Dist ILR (>939) t 
Cal 474 

54CLJ S93Frf43C.WN 271. 
55CLJ 82 Not Foil >8 Pat 3>8 
5CCLJ 570 Diss LL.R. (1939) 
2 Cal 163=43 C.WN 862. 
Go C L J 36 Foil 43 C.W’.N. 108 
62C.LJ cBADiTTneiUs CWN. 
28! (P.C ) 

63 C.LJ 152 Ref 43 CW.N. 
1046. 

64CL.J 212 Ref I.L.R (1939) 

1 Cal 462=43 CWN. 
4»5- 

67 CL J. 96 Ref. I.LR (>939)1 
Cal 530=43 CWN. 539. 

I.L.R LAHORE SERIES 

1 Lah >58 Di*t,4i Bom.L.R 892 

= LL.R 1039 Bom. 472 
—— — 326 (P C ) Rrf. I.L.R 1939 
Mad 70O (F.D.) 

2 Lah 127 Ref I.L.R 1939 All. 

647. 

-■—320 Rrf LUR. >939 Nag. 
31s. 

3|6 Foil ILR >939 Lah 

3 Lah. sgG Rrf. I.L R 1939 Lah. 

351. 

349 (F.B ) Poll. 41 Boro 

LR 157=66 I A. 23 (P. 
C.) 

■ ' " ■-405 Ref 1939 RangLR. 
239 

——414 Foil, 18 Pat 155 

420 Ref I L.R. >939 Nag. 

724. — 

4 Lah. go Dist I.L.R >939 Nag. 

3>2. 

— 93 4* L R 589 

5 Lah 67 Rel I.L.R. 1939 Lah. 

345 

-75 Ref I.L.R. 1939 Mad. 

367 

• -476 Rrf. 2.L.R 7939 Lah 

327. 

6 Lah. i (P.C ) Ref I L R 1939 

Mad. 585. 

253 (PC) Foil. I.LR. 

1939 Nag 26r. 

457 Rrf I.L,R. 1939 Lah. 

336 

502 (P.C ) Ref ILR. 1939 

Kar. 475 

544 F'l ILR 1939 Na 

54^ 

^548 Foil. >8 Pat. 3 

7 Lah. 438 Dist I L.R. 1 

433 
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7 Lah 482 Eel I L R 1939 Kar 

662 

488 Rel ILR 1939 Lah 

3i5 

8 Lah 54 Not Toll 41 Bom L R 

1084 

1 14 Rcl ILR 1939 Lah 

123 

^308 Dist ILR 1939 Nag 

3^ Ref (1939) I MLJ 

683 

—531 Foil ILR 1939 Lah 
172 

^544 Rel ILR 1939 Kar 

269 

^549 Foil ILR 1939 All 

6 

9 Lah 133 Foil ILR 1939 Lah 

53 

269 Rel ILR 1939 Lah 

317 

284 Rel ILR 1939 Mad 

— ll 6 Not Foil ILR J939 
Lah 178 

———455 Not Foil ILR 1939 

mg 618 

— 487 Ref ILR 1939 Lali 

— sie Foil ILR 1939 Lah 
53 

—701 Ref 1939 RaogLR 
543 

10 Lah 132 D ft ILR 1939 

Nag 1S4 

15! Rel (1939) I MLJ 

849 

ii^Lah 262 Overr ILR 1939 
Lah 385 

——369 Ref ILR (1939) a 
Cal 291^43 CWN 999 
la Lah 166 (FB) Not Foil IL 
R 1939 Mad 770~(*939) 
2 M L 1 667 

262 Ref ILR 1939 Mad 

•——280 (PC) Ref ILR 1939 
Mad 87 

383 Ref (1939) r MLJ 

^457 Rel ILR 1939 Kar 

662 

— 5 28 Overr ILR 1939 
Lah 385 

13 Lah 178 Foil ILR 1939 
Nag 383 

■ ‘"342 (P B ) Ref ILR 1939 

Nag 338, (1939) I MLJ 
480, Rel ILR 1939 Mad 
439 

391 Foil ILR 1939 Lah 

172 

4foRefrLR 1939 Kar 

475 

448 Ref ILR 1939 Nag 

235 

6:8 Ref 1939 Rang L R 

649 

761 Ref 43C WN 250 

817 Appr 43 GWN 

64> = «939 ALJ 697 


(PC) Ref 1939 Rang L 
R 358, (1939) a M L J 

-•ss 

14 Lali 1 Ref ILR {1939) t 

Cal 273 ILR 1939 Kar 
417 Not Foil ILR 1939 
Nag 357 

95 Rel ILR 1939 Nag 

5&6 

ro6 Ref ILR 14 Luck 

4 

tSSAppr ILR t93gLah 

385 

194 Dist ILR 1939 Kar 

85 

3^ Rel ILR 1939 Lah 

183 

421 Rcl ILR 1939 Lah. 

164 

157 Rcl ILR (1939) > 

Gal 493=43 OWN 453 

507 Rel ILR 1939 Lah 

38 

640 Ref (1939) 1 MLJ 

^jnFoll (1939) 1 MLJ 

*99 

——744 Foil 1939 Rang L R 

*52 

15 Lah 2oDi$t ILR 1939 Lah 

243 

63 Ref (1939) T MLJ 

ill 

610 Ref ILR 1939 Lah 

221 

i€Lah 1 14 Ref ILR 1939 Lah 
*3* 

517 Ref ILR 1939 Mad 

870 

iil ^*** * ^ 

'?aV 266' 

«8i Ref (1939) I MLJ 

692 

— ' - 8 92 Ref 14 Luck 366 
— — 9 21 Rel ILR 1939 Lah 

164 

17 Lah sjsDiit ILR 1939 Bom 

104 

— — -350 Foil ILR 1939 Nag 

383 

■ 520 Not Foil {1939) I 

MLJ 687 

629 Dist ILR 1939 All 

377 

■ 644 (PC) Ref ILR 1939 

Mad 585 853 

831 Disappr ILR (1939) 

I Cal 112 Foil ILR 
(1939) 2 Cal 68 

18 Lah 69 Ref 14 Luck 492 
255 Ref ILR 1939 Bom 

*73 

325 Ref ILR 1939 Mad 

269 

19 Lah xo Disappr (1939) i 

MLJ 451 , Diss ILR 
1939 Mad 404 

I L R 1939 Lah 103 Foil ILR 
1939 Lah xi€. 


PUNJAB records 
C 6 PR 1882 (FB) Rel ILR 
1939 Lah 196 

4 P R (Cr ) 1897 ReJ ILR 7939 
Lah 381 

19 PR 1900 Foil ILR 1939 
Nag 47O 

56 PR 1900 fFB) Rel ILR 
1939 Lah 261 

52 PR igo"’ Rcl ILR 1939 
Lah 424 

26 PR (Cr) 1904 D»s ILR 
1939 Lah 283 

49 PR 1904 Appr 43 CWN 
347 

1904 PR (Jud Civ ) *49 Appr 
ILR (*939) 1 Cal 389 

90 P R 1909 (F B ) Diw ILR 

1939 Lah 164 

91 P R 1909 (F B ) DisJ ILR 

1939 Lah 164 

14 PR (Cr) 1911 Ref ILR 

1939 Dah 77 „ 

72 PR 1913 FoU ILR 1939 
Lah 313 

13 PR (Cr) 19J3 (FB) Di*s 
ILR 1939 Lah 283 
47 PR 1914 Di»» ILR *939 
33G 

15 PR (Cr) tgi7 D« ILR 

1939 Lah 283 . , 

8PR >918 Rcl ILR 1939 Lah 

295 

?i PR 1918 Rel ILR 1939 
Lah 23 

>55 PR *9*9 Rcl ILR *939 
Lah 23 

LAHORE LAW JOURNAL 
3 LahLJ *6a Ref 1939 Rang 
LR 2B0 

6 LahLJ 232 Appl (*939) * 
MLJ 705 

JLR klADRAS SERIES 

1 Mad 69 (P C ) Rel ILR 1939 

Nag 68 

89 Cons 43 G W N 445= 

ILR (*939) i Mad 257 
174 Rel ILR 1939 Nag 

262 (FB) Ref (*939) * 

MLJ 445 

2 Mad 128 Rel 1939ALJ 832 

143 Foil ILR 1939 Mad 

_ 833=(7939) 1 MLJ 909 

3 Mad 35 Ref ILR 1939 Kar 

201 Ref 1939 ALJ 178, 

Dxst ILR 1939 All 337 

370 Ref ILR *939 Nag 

465 

4 Mad 146 Foil (1939) 2 MLJ 

226 

5 Mad 52 Foil (1939) h ML J 

872 



GASCS FOLLOW'ED, OVERRULED, ETC. 


5 M*d 123 Rtl {1930) 2 M.L. 

J 8^ 

— — 236 Rel iqjTAL-J 832. 
— - —313^ 1 oil I L.R iq3'i Mill 
B33, Ucf 1 M.I-.J 

oiv) 

3«3 R*f ;i939) I MLJ 

124 

3^7 (Fill RcJ 'iq3ql 1 

'LLJ 473 

6 Mai 2^3 Rrf 1.339 Rng L R 

29» 

7 Mad 39 D*dar<.-d ob.olctc I L 

R 1039 All 97 

8 Mad 50G Noi Fo'J (1939) « 

M L I 802 

y-S Ref I 1. R 1939 Mad 

ll-iS (I B 1 

9 Mad 64 iF B 1 Rrf 41 IViu L 

R 7ry) 

tioDirt I L.R J939 Kar 

437 Foil (1939) aMUJ 

10 M^^\or, (PC) Ref lUR 

1939 Nag 83 

11 Mai a(; (PC) Ref ILR 

1919 Kar 121 

- ■ -loa Rel ILR 1939 Nag 

aao 

.1^7 Ref (1939) a 

697 

— — 3«7 Rel ILR «939 Nag 
soo 

■ -330 Ref I L R 1939 Mad 

' -40^ Dui 41 Bom L R 561. 

19 Mad 103 Ref (1939) 2 MLJ. 
604; 1939 Rang L.R 50. 

- ■ -igt Ref I.LR «939 Kar. 

233 

' -^07 Appf. ILR 1939 AH 

13 Mad 197 Ref ILR <939 

Alad C22 

- -209 Ref (1939) 2 MLJ 

G97 

———426 Ref iQ Pat 45Q 

14 Mad. 26 Rel. (1939) 2 MLJ 




31 LR. 


-252 E*pl 

371 

+41 = 1 MLJ 661 Ref 

(1939) 2 MLJ 604 

15 Mad 300 Foil ILR. 1939 

Mad 3C3 

336 Ref. ILR. 1939 Nag 

16 Mad 76 Ref 41 Dom L R 

2G8=ILR. 1939 Bom 

*45 

-99 Ref ILR 1939 Mad. ; 

422 

144 Ref I.LR 1939 Mad 

324 

-143 Rel. I.LR. J939 Lah 

2C1 

Ref ILR 1939 Nag 

43* 


t6 Mad 2q<!( Ref (1939) 1 M L. 
J sM=ILR 1939 Mad 
580 . 

31 1 Foil ILR 1939 Nag 

- —917 Ref ILR 1939 Mad 
366— (19391 I M L J 588 

333=2 'iLJ 479 Ref 

• 939)1 ML I 176- l.L 
K 1939 Mad {83 

-429 Rel ILR 119391 2 

Cal 341. Ref |3C\VN 
953 

454 Rtl ILR 1939 Bnm 

23a. roll 41 UomLR 

249 

174=-3 ML! t24 Ref 

(1939) I MLJ j33=I L 
R 1939 Mad sCO 
323 Ref (1939) I MLJ 

770 

47 Mad »Co Ref ILR. 1939 
Mad 622. Foil (1939) I 
M L I O31 

——•84 Ref (1939) 2 MLJ 
71K 

296 Ref CC I .\ 50, Rel 

I LR (1939) • Cal 283 
Ref {1930) ‘MLJ 544. 
41 Bom L R 672 (P. C); 
43 CWN a8i (PC) 

309 Deelared obsolete I L 1 

R 1933 All 97 ' 

4 «t> (FB) Toll (1939) 2 
MLJ 44 

—422 Rel ILR 1939 Bom 
34; Foil 4iBomLR 333 
— 49O Ref ILR 1939 Lah 
23 

f 8 Mad 99 Ref T L R 1939 AD 

647 . 


-134 Ref ( 1939 ) 
8*5 


MLJ 

-443 Rel ILR. 1939 Kar 
93 

19 Mad C Foil <1939) 2 MLJ 

294 

249 (PC) Ref 1939 Rang 

LR 403 

445 Ref (1939) i MLJ 

340 

20 Mad. 35=0 M.LJ. 235 Ref. 

('939) ' MLJ 582 

58 Rel ILR. 1939 Nag 

43* 

79 Rel ILR. 1939 Kar 
241 

84 Ref IX R 1939 Kar 

»47 

87 Ref J939 RangXR 

loC 

289 Foil ILR 1939 Nag 

300 

3 »4 Ref 4' Bom L R 268 

=1LU igggBom 245 

21 Mad 179F0II (ig39)iMLJ 

9- 

271 Foil I.LR. «939Nag. 


21 Mad. 428 Ref (1939) 1 M.L. 

J. 729 

49a Foil 41 IiomLR 530. 

22 Mail. 139 Ref I.L.R. 1939 

Mad 422 = (t93ci)i M.LJ 

352 

270 Ref 1939 rCR 124 

297 Ref '1039) * MLJ 

718 

305 oitlrr dictum of Subra- 

mama Aiyar, J. Disappr 
ILR 1939 Mad 242, 
Subramama Aiyar J’* 
observations Not Foil. 

(1939) I ML I 301. 

508 (PC) Rel ILR 

t939N.tg 607 

23 Mad 84 Disappr ILR 1939 

Mad 328 

195 (F B ) Rel l.L R 1939 

Nag 548 

227 (P C ) Ref 1939 Rang 

LK iB 

3C9 Ref I.LR 1939 All 

647. 

24 Mad. 449 Ref ILR 1939 

Bom 71. 

■ ■ 650=11 MLJ 309 

(«D39) a MLJ. 731- 
1939 Rang. LR 548 

35 Mad 2b Foil 41 Bom L.R 
249; Ref I L K. 1939 Bom 
232 

-61 (PC.) Foil ILR 1939 
Kar. 0[, 

■ ■ — u8 Dm ILR 1939 All 


403 


1939 :^ 19.465 
96 Mad 230 =i 2MLJ 368 Foil 
(1939) I M.L.J 15a 
26j.Dist ILR 1939 Nag 

473 Appr I L.R 1039 

Mad 384; Foil (1939) ' 
M.LJ. 350. 

501 Rel. I.L.R 1939 Nag 

548 

505 Ref 41 Com L R 441. 

662 Reviewed 18 Pat 13 

681 = 13 M.L.J 318 Ref. 

(1939) 9 MLJ 614. 

730=13 MLJ. 248 Rel. 

(1939) a MLJ. 579. , 

740=13 M.Lj 237 Rrf 

(1939) 1 MLJ. 468=I.L 
R 1939 Mad 456 

742=12 MLJ 417 Rrf- 

(1939) 1 MLJ 536-=! L. 
R. 1939 Mad 54 
27 Mad 32 Foil, ILR 1939 Nag. 

131 Ref ILR 1939 AH. 

607, 14 Luck. 49. 

259 Ref 1939 FCR. 193. 

300 (F.n ) Foil ILR. 

1939 Nag 465. 
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36 C W N 8G7 Rrf 43 C w N 

92fRef 43 CWN 2}8. 

to&G 

115-’ Ref 18 Pat 544 

37 C W N 14G Ref 1 L R («939) 

I Cal 530=43CWN 539 

272 Ref 43 C W N 933 

399 Diss ILR («939) « 

Cal 322 , ^ 

• —4 45 Dist 43 C VV N 46 
I— 65? Ref 43 C'vr4 1126 
749 Ref ILR (1939) » 

Cal 241-43 G WN M- 

9J4 Ref ILR (1039'' 

Gal 558 Dist 43 C \\ 

■ 917 Ref 43 C \\ 

1033 Ref 43 C W * 

11G7 Dist 43 C W 

38GWK soRcf 43C 

124 Rel I L ' 

Cal 493 

12| roll 4 

172 Ref I I 



rdii? v""-'" 

• ■ 9'*^ S I >11^'**’ 

j ,, 

IZr , 1 I U *039 

39 \s ^^',*(1939) * 

^ , O^re ILU 1939 
JLR (1939) a 

N«' ' «019 Mad 770“(*939) 

3 MLJ 667 ,, j 

^^202 Ref I L *939 Mad 

^ *nn (P C ) Ref I L R 1939 
’ Mad 87 

333 Ref (1939) 1 MLJ 

III 

457 Rd ILR 1939 Kar 

662 

— 528 Overr ILR 1939 
Lah 385 

13 Lah 173 Foil ILR 1939 
Nag 383 

342 (F B ) Ref I L R 1939 

Nag 33B, (1939) 1 M L j 
480, Rel ILR 1939 Mad 
439 

391 Foil ILR 1939 Lah 

172 

^410 Ref ILR 1939 Kar 

475 

448 Ref ILR 1939 Nag 

235 

618 Ref 1939 RangLR 

7^1 Ref 43 C W N 250 

— 817 Appr 43 CWN 

64 «=^i 939 ALJ 697 


41 C WN537 R 
I Cal II 

7831 

854 C 

—^<1 , 


N.LJ 


, U R >939 

I \ *039 

— » UR 14 Luck 

\ IL.R 1939 1-ah 

1> UR 1939 Kar 

I cl ILR 1939 Lah 
I ! KrI 1 L R 1939 Lah. 

IJ Rel ILR (1939) I 

Cal 493-43 CWN 453 
__ — j(*7 Rel ILR 1939 l.ah 

38 

640 Ref (1939) I MLJ 

582 

■ - 724 Foil (<939) ‘MLJ 

199 

—744 Foil 1939 Rang L R 
152 

13 Lah 20 Diit ILR 1939 Lab 

243 

63 Ref (1939) I MLJ 

1(1 

'—'610 Ref ILR 1939 Lah 

i6Lah ii4ReriLR i939l.ah 
‘3« 

517 Ref ILR 1939 Mad 

870 

594 ILR 1939 

Uh 38. 

735 (F B ) Rel ILR 1939 

Nag 266 

—881 Ref (1939) I MLJ 

692 

— RgaRef 14 Luck 366 

———921 Rel ILR 1939 Lah 
164 

17 Lah a75Dwt ILR 1939^010 

104 

356 Foil ILR 1939 Nag 


(*939) 


• ' — 5 20 Not Foil 
MLJ 687 

629 Di« ILR 1939 Ah 

377 

644 (P C ) Ref ILR 1939 

Nlad 583 833 

831 Disappr ILR (1939) 

I Cal ti2 Foil ILR 
(1939) 2 Cal 68 
iSLah GgRef i4Luck 492 

255 Ref ILR 1939 Bom 

‘73 

——325 Ref ILR 1939 Mad 
2^ 

ig Lah 10 Disappr (1029) 1 
MLJ 451, Dus ILR 
, , ^ '939 Mad 4(xi 
ILR 1939 Lah 103 Foil ILR 
‘939 Lah 116. 


PUNJAB RECORDS 
66 PR 18O2 (FB) Rel ILR 
1939 Lah 196 

4 P R (Cr ) 1C97 Re! ILR 1939 
Lah 381 

19 PR 1900 Foil ILR 1939 

Nag 478 

56 PR 1900 (FB) Rel ILR 
1939 Lah 261 

52 PR 1902 Rel ILR 1939 
Lah 424 

20 PR (Cr) 1904 D;« ILR 

1939 Lah 283 

49 PR 1904 Appr 43 CWN 
347 

1904 PR (Jud Ci\ ) 149 Appr 
ILR («939) 1 Cal 389 

90 P R 1 909 (F B ) Diw ILR 

1939 Lah 164 

91 PR 1909 (FD) Dia ILR 

1939 Lah 164 

14 PR (Cr ) 1911 Ref ILR 
1939 Lah 77 

12 PR 1913 Foil ILR 1939 

Lah 313 

13 PR (Cr) 1913 (FB) Du* 

ILR 1039 S83 

47 FK 1914 ILR «939 

Di» ILR 


Lah 336 

15 PR (Crf igi 


1930 Lah 283 
8PR i9i8Rel ILR 1939 Lah 

295 

71 PR 191Q Rel ILR 1939 
LaJi 23 

155 PR 1919 Rel ILR 1939 
Lah 23 

LAHORE LAW JOURNAL 
3 LahLJ 162 Ref 1939 Rang 
LH 280 

6 LahLJ 232 Appl (1939) ' 
MLJ 705 

ILR MADRAS SERIES 

1 Mad 69 (P C ) Rel ILR 1939 

Nag C8 

89 Con^ 43 C M N 445= 

ILR (1939) ‘ Mad 257 

174 Rel ILR 1939 Nag 

83 

262 (FB) Ref (1939) I 

MLJ 445 

2 Mad 128 Rel igsgALJ 832 
— —143 Foil ILR 1939 Mad 

_ 833 -{i 939) ‘ MLJ 909 

3 Mad 35 R«I ILR 1939 Kar 

409 

201 Ref 1939 ALJ 178 

Dist I LR 1939 AU 337 
370 Ref ILR 1939 Nag 

485 

4 Mad 146 Foil (1939) 2 MLJ 

226 

5 Mad 52 Foil (1939) 2 MLJ 

872 
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5 SUd 1S3 Kd (1030I a M Li 

J 

536 Rrl JOJT .\ UJ ^3* 

3T} 1 .Ml I ER hj 3'> Mil 

O33. Rrf (tninl « NLUJ 

313 R-f 0950 ) > ''1 LJ 

307 (rBl Rel Ons*}! i 

'LLJ <73 

6 Mad aij 1.339 Rn? R R 

231 

7 Mad S'! Dtlarr-J obvMcic I L 

R in3T All 07 

8 Mad 5^ N”: Tn’l (1933) i 

M L } S02 

. - y/j Rrf I 1. R 1939 Mad 
Cn3 {I n ' 

9 Mad 6i F B ' Rrf <1 R->-n L 

R 7G0 

uoDn. ILR 1939 Kar. 

437 Foil («939) 2 

353 

10 Mad S»1 (PC) Rff J !.R. 

1939 Na? 83 

11 Mai 2*5 (PC) Ref I LR. 

1939 Kar lat 

— — JOd Rel 1 LR 1939 Na;. 

J29 

157 Ref {1939) a MLJ 

697 

——317 Rrl I LR 1939 Na? 
soo 

■ — 330 Ref I LR 1939 Mad 

•—4*0.11.41 Bim-LR 5C1 

12 Mad 105 Ref (1939)2 MLJ 

Go{j 1939 Ran? LR 50. 
——151 Ref I L.R 1939 Kaf 
283 

Appr ILR 1939 All 

13 Mad 197 Ref ILU 1939 

Mad 622 

209 Rrf (1939) j MLJ 

097 

426 Ref 18 Pat 450 

t4Mad. 2'jRel (1939) 2 MLJ 
400. 

252 E*pl 41 DomLR. 

37»- 

44« = i MLJ CGi Ref 

O939) * MLJ 604 
15 Mad 300 Foil 1 L.R. 1939 
Mad 3C3 

33G Ref ILK 1939 Nag 

G07. 

, 16 Mad 7C Ref 41 IV;m L R 
2C0=-ILR. 1939 IJom 

*45 

99 Ref. I.LU 1939 Marl 

422 

144 Ref I L K. J939 Marl 

324 

— 148 Rel I I..R. J939 Ijih 

261 

280 Ref ILR 1939 N.it{ 

432- 


iG Mvl 2'A Rrf (loso) • M L 
J V/5-I LR I03<» Marl 


«•!! ILR i<i3'» Na? 


-551 


7 Rrf ILR 1030 Mad | 
r. I ,3 , I M 1 J -.‘W I 
M I. J 270 Rrf ' 


' «3* 


I Ml I 


i.r. 1 


R 103*) Mvi 183 
— |2r» Rrl I L R <‘150 2 

Cill 3jl. R*-! 43 4155 \ 
*>55 

— 4',| Rrl ILR 105*1 
232 I *>tl 41 ll'>mf.R 


ill 


Rrf 


... . ml I .2 , 

(1930)1 MLJ v**-' 

K 1030 Mad jOb 

323 Ucf (1039I I MLJ 

770 

17 Mad iC> Ref ILR. 1939 

Mad C22: Foil (1939) t 
ML I C31 

18| Rrf (19305 2 MLJ 

7»» 

——296 Rrf CC I \ <,0, Rel 
ILR (1939) I Cal 283 
Rrf (1959) I ML I 4n; 
41 Rom L R C72 (I*. C ); 
43 C\5'N rOi (PC) 

— I IVeltred olxoleir I L 
K 1019 All 07 

410 (I'D) loll (1939) a 
MLJ 44 

|22 Rel I LR 1939 Bom 
314; Toll iiRomLR 313 

— -iry) Ref I LR 1930 Ltfi 

23 

18 .Mvl 09 Ref I LR. 1939 All 

0}7 

134 Ref (1939) I MLJ 

825 

—443 Rrl I L.U 1039 Kar. 
99 

19 Mad C Foil (1939) 2 MLJ 

294 

24*} (PC) Ref 1939 Rang 

LR 403 

^445 Rrf. (1939) I MLJ. 

340 

20 Mad. 33=»6 MLJ. 255 Rrf. 

<1939) I M LJ 582. 

^58 Kcl 1 1. R. 1939 Nag 

43* 

——79 Rel ILR. 1939 Kar. 
241. 

8| Rrf. ILR 1939 Kar. 
>17 

— 87 Ref. I93<j RargLR. 

;ol7 

. 289 Poll. ILR. 1939 Nag 

— 3', I Krf 41 Bom L R. 268 

•> i L K 1939 Rom 245 

2 1 Marl 179 Foil. (1939) I M L I 
271 Foil I.I.R. 1939 Nag. 


.5» 


548 


21 Mad 42H Rrf l«939) 1 M.L 

I 7>9 

102 1 r'll 41 15.1 n t. R 530 

33 Marl I 40 RrJ I UK 1030 
Marl 422 ion I MLj 

352 

— -27a Rrl I03'l 1 (.R 124 
2<17 Krf K^r.) 2 Ml.J 

' (i;-o 1 f Siilira- 
ar I Oisappr 
3’l Jvlad 242, 
Minramami Ai^ar J’l 
<>h«rr»aiii n« N-« Toll 
(10301 I M 1, 1 301 

jn!) (PCJ Kel ILR 

lOloNag 

23 Mad 84 Ditappr 1 I K 1939 

Mvl 328 

101 (F n ' Rrl 1 !, R 1939 

N'ag s-l? 

—227 (P C ) Krf 1039 Rang 
L U l8 

3!’0 Ref 1 LR 1039 All 

1.47. 

24 M.ad 440 Krf I.LR. 1939 

B.5m. 71. 

— ■■650- n MLJ 309 Hcf 

(.030) 7 M I. J. 

t03o Rang LU 
(PC) 

25 Nfad 2f> Foil 41 QninLR. 

2|0.Uer I LR 1939 Bom. 

ef’d" 0 ) roll 1 1. n 1033 

Kar. fij. 

— -nO But. I LU 1939 All. 

237 

— — lUjFoll 41 IVim LR.JJ53. 

' .■ 220 Ref 1939 RangLK. 

403 

599 Rrf 43 C.\V N. a 12. 

fifu (P.C) Foil I.LR. 

1939 Nag 4B5 

aO .Marl 230”iaAi’Ej gGOFoU. 
(1939) > M.LJ 152 

2640111 ILR 1939 Nag 

54 

473 Appr. IL.R 1039 

Mad 3841 Foil (1939) I 
M.LJ. 351) 

501 Kel. I.LU. 1939 Nag 

548 

^.505 Ref 41 Bom L R 441, 

■ - 66a Reviewed 18 Pat. 13 

681.- 13 M.L.J. 318 Ref. 

(1939) 2 M.LJ. G14. 

730=‘t3 M.Lj. 248 Rel 

(«939) 2 ^;L.J- 579-^ ^ 

■ . 740=° 13 MLJ 237 Ref. 

(1939) I MLJ aGO-^iIL. 
R 1939 Mad 456 

742 = 12 M.I.J 417 Ref 

^939) I MLJ 536-IL. 
R 1939 Mad 54 
27 Mad 32 Foil. I.LR 1939 Nag. 

293 

— 131 Ref ILR 1939 AH. 

607; 14 Luck 49. i...- 
--- Ref 1039 rc 

(FB) - - 
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27 Mad 326 Ref HR 1939 
Mad 422 

401 Ref I L R 1939 

-483 (FB) Ref ( 1939 ) a 

\I L. T ^4 

525 T>oiihi<.<l 41 Batn L R 

277, Ref II U 1939 Dorn 
tSo 

-491 HMLJ 2<j7 Appr 

( 1939 ) 2 \fLJ b ''4 

aSMatl 19 Ref 41 BomLR 959 

-72 = 13 MLj 32 Appl 

(1939) 2 MLJ 114. Ref 
TLR «939 Mad 483= 
0919) 1 MLJ 176 

-87«J4 MLJ 474 Ref 

ILR «039 Mad 456 - 
( 1939 ) I MLJ 4 G 8 
• — 16 » Not Foil ILR 1939 

Lah 424 

351 Cons (1939) ! ML J 

742 

a^Mad io6Ref 1939FCR 159 

jgoRcf I4 LucV. 360 

(F B ) Ref I L R 1939 

Mad 42- 

■ -367 R«r '939 Rang L R 

474 

- gn Foil ILR 1930 Nag 

580 

——539 Rff J L R 1939 Mad 
566 

SO Mad is Ref ILR 1039 Mad 
803 (FB) 

-I5«i6 m i J 471 Appl 

O 939 ) 'MLJ 199 

-M-td MLJ S08 (FBI 
Ref ('930) 2 MLJ 501, 
(1939) 2 ML J <31^, Rel 
ILK '039 Kai 405 Foil 
(1939) 2 ML! 812 

-274— '7 MLJ 223 Ref 

(1939) 2 MLJ 611 

-4J0 Ref 66 1 A 80, Re! 

ILR (1939) ' Cal 283= 
43C\VN 381 (PC) 41 
BoinLR 672 ('939) I 

MLJ 544 

~413='7MLJ 334 Ref 

ILR 1930 Mad 374, 
Disc. (1939) I MLJ J63 
31 Mad 24=17 ML y 441 Ref 
(1939) i MLJ 695 

45 Foil 1930 RangLR 

622 

— a34Rer ILR 1939 Nag 

367 ^ 

33oReFlLR 1939 Nag 

376 

—338— 18 MLJ a54Appr 

(1939') 'MLJ 456 

419 Ref 1939 ALJ 53 = 

ILR '939 ^11 150 

53* R«f ('930) a MUJ 

645 

— ■ 543 Ref 1939 FCR 159 


32 Mad 


d 141=19 MLJ 
Hef ('D39) ' MLJ 


»it.j 131 
**« 11939; • MLJ 176, 
ILR 1939 Mad .^3 
— 170 Ref ILR 1939 AU 

424 

— 1B5 Ref HR 1930 Nag 
— 220 Ref 1 L U 1939 Kar 
— 37I=I9MLJ 333 (1 B) 

Ref (1939) 'MLJ ^C, 
ILR 1939 Mad 566 
—410=19 MLJ 584 (FB) 
Foil (1930) J MI J 664 
33 Mad 31 Diss ILR 1939 M^d 

93 Dist 1 1 R 1939 Mad 

820, Cons (1939) 2 M L J 

653 

i 18 App) ILR 1939 A!) 

322 

30R Rel '039 ALJ 697, 

Ref 1939 Kang L R 356, 
Appr 43 C \\ N 641*= 
41 Bom L R 742 (P C ) 
—-342=20 MLJ 49 Ref 
(>939) J MLJ 520 

373 Ref ILR (>939) 2 

C^t I 

— .302 Ref 41 Bom L R g8 
34 Mad 47Dist ILR i039Rar 
409 

51 Rel 14 Luek 308 

53 R^f («939) 'MLJ 

^119-20 ML.J 380 Ref 

(1039) 2 MLJ '6 
— , —138 Foil 18 Pat 215 
— 188 FoM ILR 1939 Nag 
347 

— »ii Ref ILR 1930 Nag 

465 

— |4|Ref ILR 1930 Nag 

545 544 

35 Niad I Ref 1939 FCR 159, 

Dis' ILR '939Nag «S4. 
ILK 1039 AU ig 

147=2' MLJ 4930verr 

(I939 >®MLJ 340(FB), 
Re! ILR 1939 Lah 336 

728=21 MLj 6ooAppr 

('939)2MLJ 884 (FB) 

36 Mad 39 Kef 41 Bom L R 6'»5 
. — —62=21 MLJ 102a Appr 

(1930) "MLJ 624 

JI6 Reviewed 18 Pat 590 

130=21 MLj 878 Ref 

('939) 2 MLJ &>4 

216 Rel ILR (1939) I 

Cal 574, Dto 1939 Rang 

LR 479 

205 Ref *939 ALJ 624, 

]8 Pat 271 

• — goBDist ILR 1939 Lab 

373 

375 Ref HR 1939 All 

434 

37 Mad 49 Toll {1939) i MLJ 

15a 

- . ~ iigpiM ILR 1939 Kar 

75, Ref 18 Pat 514 


37 Mad t8t Dist ILR 1930 

All 424 

~ — -273 (F li ) Ref 43 C W N 

295 

37 Mad 293 Rel ILR 1939 

Bom 97, Renewed 18 Pat 

590 

SOlRef ILR loggNagi 

— 45!} Ref 41 Bom LR 589 

38 Mad 45 Reviewed 18 Pat 590 
71=23 MLJ 599 Ref 

('939) I MLJ 745 
——92 Kef ILR 1939 All 

647 

101 RcMCwetl lU Pat 355 

141 Ref ILR '939 All 

67 

——'53=28 MLJ 260 Ref 
ILR 1939 Mad 622 ; 
Appl ('939) 1 MLJ 831 

— 203=25 M L J 028 Appr 

('939 ) I ml ) 154, Ref 
1939 RangLR 6 qi 
. — —260 Ref 41 Bom L R 5B5 

297=25MLj 356 (PB) 

Ref (1939) I MLJ 582 
—406 Ref ILR »939 Nag 

—46^ Rel 1939 ALJ 478, 
Foil ILR 1930 All 473 
—489 Ref 1939 RangLR 
294 

-53^Re) i4Lurk 543 
-581 Ref ILR »939 Kat 
121 

-883 Ref ILR '939 Nag 
432 

187 Foil 18 Pat 654 
j2a (F B J Foil 1 L.R 1939 
Nag 373 Ref 14 Luck 176 

— -- —1064 Dm ILR 1939 

Mad 121 

——1071=26 MLJ 6i3 Dist 
ILR 1039 Mad 203 
Doubted («939) 2 MLJ 
'95 

39 Mad I Ref ILR 1939 Nag 

498 

.. —24 Ref 41 Bom L R O18 

8q Rel ILR >939 Nag 

4*9 

^2i9=a8MLJ 600 (FB) 

Ref (1939) I MLJ 776 

304 Ref 14 Luck 351 

S4'=®r MLJ 718 Ref 

(1939) 2 MLJ 778 

^351 foil ILR igggMtd 

843, Ref (1939) I MLJ, 
784 

501=28 MLJ 598 Ref 

('939) 2 MLJ 284 

570 Rel ILR 1939 Nag 

548 

■ -579 R^f ('939) 'MLJ 

3*4 

6i7(PC)Rel ILR i039 

634 Rel ILR tgsgNag 

383 

.. . ■—645 (T B ) Reviewed 18 

Pat 355 

772=29 MLJ j8 Cons 

('939) 2 MDJ 805 
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MaJ 84^ Rff 43 C.\N N. 330 I 

853 J oH 18 Pat 271 ' I 

—030 Not Fol* I L R 1039 ] 

Nat: 46^ 

to3t Kfl 14 laifk 213 I 

iil>4 (FP) Rtf 41 Rom I 

L R 9S4 ' 

40 ^^ad 31 = 32 M LJ 422 T ll i , 
Di«t (tt)30) « M I. J 35a , 
Rff 1 L.R 1030 Mad 422 ' 

03=30 M LJ 187 U I 

(1030) 2 M I ,1 579 I 
108 Kef 1030 Ran? L R 1 

570 

204=31 M L.l lyio (f n 

Rei (1930) t -M L J 337 

=43 (t n ) Ref I L R 

• 929 Com 232 Foil 41 
Rom L R 240 

40a (PC) Rtf I I.R 1939 

Kar iR 

556 Ref 41 Bom L.R 970 

-603-32 ML.J 295 (FB) 

Rel" {«93<1) 2 M LJ 680 

654=30 M L J 514 Appr 

<1930) I MLJ 227. 

f'9«i I olj 41 Com l-R 455; 

Uiit I L.K. 1939 Atl 200 
— - 759 Rff 4« Com.L R 470; 
(1939) 1 MLJ 337 

fcfid'ORef 1 LK 1939 

Had 4R3 

OW(F.D)ro!l 18 Pat 141 

1II1-32MLJ 442 Ref 

(«939> ‘ MLJ 541; Rff 
C£i 1 A. 50=41 liom L R 
679 (P.a)=43C.W’.N 2Q1 
(P.C)Rel ILR (t939) i 
Cal 283 

41 Mad 44 (F.B ) Rff ILR 
«930 Mad C22. 

75 (F B ) Foil I L R 1939 

Naj 88 

j6gNotAppr ILK J939 

All 647, Diss 1939 A L.). 
5=2 

197 Ref ILK 1939 Nag 

233 Ref 41 Bom L.R 094 

■ 241 Ref 41 Boro L R 625. 
403 (P C ) DiJt. I L U 

1939 Lah. 293 

454=34 M.LJ 271 Rff 

(•939) 2 5f L f 585 

513 Not rfconcilablf with 

46 LW. 332. Ref (1939) 

2 MLJ 72: ILR 1939 
Mad Coo 

6i6 Foil j8 Pat 404 

-— 624 Ref 14 Luck 442, 

Doubted ILR (1939) i 
Cal 81 

6gi Foil 41 Bom.L R. 257 

743=3tM.LJ 590 (F.B) 

Ref. (1939) I M.L J 134 

■ 778 Ref ILR. 1939 Nag 

83 

792 Appr. 1939 F C.R. 159 

824=35 MLJ 473 Rff- 

(»939) I MLJ. 75«- , 
943 Rel I.LR. 1930 Nag 


41 M.nct 1033 Ref 41 Bom LR 

B 75 

42 M.-id 185 IF B) Ref ILR 

»039 Mad 776.1 L R 1939 
M^d e23;fit>3n) iMLJ 

- —203 Ref ILR 1039 Nag 

636 

547 ^ B ' •>•'• >8 Bat 

485 

565 Ref 1939 Kang L R 


637 Rtf I I R i03«) Bom 
•73 

— • — 71 1 (F B Rff ILR >930 
Mad 422. Div ILR 
1930 Mad 7 

813 (PCI Rff (930 Rang 

L.K 372 

• —821 Rff I L.R (1930) • 

Cal 493 

43 Mad 32 Rmmvfd 16 Pat 500 

107—38 MLJ 32 (F. B ) 

Rff (i«30) I M. L J. 468, 


1 

Not 


1. R 1039 Mad 456 ; 
01 Fell I L.R 1939 Lab. 

295- 

— >35 Foil t8 Pat 670 

- — —185 Ref I.LK 1939 Boro 
173; I.LR. 1939 Bom 173, 
Rfl ILR 1939 Naff 3>9 
I ■ 280 Ref A. Ditc 1939 A L 

J 83 

.288 Ref I LU 1039 Mad. 

507-{»939) ' M L J 499 
— — ^8t Foil 41 Bom LR 384; 
Ref I. L. R 1939 Bom 
30a. 

——503 Rff >4 Lock 459 
' "- M > (P.C ) Rcl 1939 A.L. 

.! 358 

640 roll 1939 Rang LR. 

6B6 

712 Ref I.LR 1939 Nag. 

636 

76o(FB)Rel I.L.R 1939 

Kar. 269; Foil 41 Bom L 
R not 

800 Ref 41 Bom L R 815 

44 Mad 35 Dis5 43 C W.N 539; 

1 L R 1 1939) I Cal. 530 
——>89 Ref. ILR 1939 Mad 
776 

■ 232 Foil 18 Pal. 155 

— ——718 Ref I L.R 1939 Bom 
320=41 BomLR 297 

^3 (P C ) Rel. I L.R. 1939 

Kar III 

937=40 MLJ. 38 Rel 

(1939) I MLj 646 

45 Mad 14=41 M L I 441 Overr 

(1939) 2 M.LJ. 135 <FB ) 
=1.LR 1939 Mad 708 

90 Ref 43 C.WN 999= 

I.L R. (i939)sCal 291 

i03Dist 41 BomLR 473. 

113=41 MLJ 608 (F.B) 

Ref ( 1939 ) « Si. L J. 517 . 

>91 Rel. ILR >939 Nag 

229. 

■ —308 Ref 1939 Rang L R 
548 (P.C.) 


45 Mad 320 (P.C ) Expl & Rfl 
1 L R 1939 Kar 152 

370 Rel. 1.L.R 1939 Lah. 

399 

425 Diss. 41 Com L R 59; 

I 1. R 1939 Bom 340 

466 Not Fol' ILR 1939 

Nag 367 

475 (PC) Rel ILR 1939 

Mad 83O 

— C33 Not Foil ILR 1939 

Nag 580 

785 Dus 1939 ALJ 522; 

Ref ILR i939Mad6ii; 
Disappr ILR 1939 All 
Cj7 

849 Disc & Com ILR 

(1939) 1 Cal 5G 

922=43 MLJ 396 (FB) 

Overr ILR 1939 Mad 
7o8=(i939) 2 MLJ 135 
(FB) 

049 Ref ILR (1939) I 

Cal 592=43 C W.N 745 
4G Mad 135 Rcl ILR. 1939 
Na? 544 

——382=44 MLJ 450 Ref 
ILR. 1939 Mad. 708= 
Nsg 544 

•135 'Biss rS Fat 429; Not 
Foil I LR 1939 Nag 64 
—525 Foil 41 BomLR 497; 
Ref I.LR J939Boa 173 
—583 Rtf 43 C W N 250 
—70b Foil 41 BomLR 157 
(P.C); Ref ILR 1939 
Mad 178 (PC)=C6 I A 
23=43 C.WN “*5 

-.75i=25Bom LR 1275 

(PC) Ref 41 Bom L. R. 
497 Rfl 4iBon» LR 497- 
■ ' ■ 844 Foil 41 BomLR 170 

— - — -9(8 Ref 1939 RangLR. 
>94 

955=45 MLJ 309 Foil 

(>939) ‘ MLJ 120 
47 Mad 139 Foil { 1939 ) 2 M L 
J 475 

>50 Ref I.LR 1939 Mad 

367; Dili (>939) • MLJ 
268 

iCo=45 MLJ 6go Not 

Foil (1939) i MLJ.802; 
Ref I.LR 1939 Mad 803 
(F-B) 

190 Ref. I.LR 1939 Atl 

183 

245 Foil I.LR 1939 Nag 

79 

288=46 MLJ id4(FB) 

Dist (1039) I M L J 93 

308=46 MLJ 189 Rel 

(1930) 2 M L J 460 

31a Ref 1939 Rang.LR. 

108 

369 (F B 5 Ref ILR. 1939 

428=46 M 1. J. 456 

(IQ39) 2 MLJ. 135 
=I.L R 1939 Mil 
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47 Mad 729(P C}Rel 1 L R« 

„ 1939 Na? I 

48 Mad 254 (P C ) Ref I.L R 

1939 Mad 853 

' ^465 Foil 41 Dom L R 195 

Appr I L R 1939 Bom 
256 

553=48 MLJ 419 Ref 

(1939) I M.Lj 379 Toll 
18 Par 318 

-559-48 MLJ 134 Foil 

(J939) 2 L J 52t 

883 (PC) Expl ILR 

1939 Nag 624 

939 Not Foil ILR 1939 

944=49 MLJ 684 Dist 

. («939) 2 MLJ 423 

49 Mad. 158 Ref ILR 1939 

Nag 175 

211=50 MLJ 208 Not 

to he deemed overruled by 
59 I A 300, (1939I I M L 
J 493 

-315 Rel ILR (1939) I 

Cal 5^4 

— 525=5'’ MLJ 210 (FB) 

Foil (1939) a M L J 39 

-609=50 MLJ 468 TF B ) 

(»939) I Ml J 321 


'68=50 MLJ 68gOvcrr 
ig39)aML7 884 (FB) 

) Rel I.L.R 1939 


dLR 


Kar 307, Ref 41 BonuL R 
1681 ILR 1939 Nag 580, 
Dist T.LR, 1939 Nag 580 

-833 (F B ) Rel I L R 1939 

Nag 229 

O 49 (F B ) Rel ILR 1939 
Mad 58s 

900=51 MLJ ati Dlu 
{ 1939) I MLJ 509 
Dictum of Coutts Trotter, 
C J , Dissented from ILR 
1939 Mad 383 

50 Mad 49 Ref ILR i939Nag 
367 

193 (PC) Foil ILR 

1939 Nag 366 

201 = 52 MLJ 38 Re\ 

(>939) » MLJ 334 
— 228 Appr - - ” ’ 

760 

259 Ref 18 Pat 544 

403 Ref ILR 1939 Nag 

367. Rel 1939 A UJ 746 

417 Appr ILR 1939 All 

207 

449 Re) 43 CWN 445, 

Ref I L.R 1939 Bom 320, 
4t Bom L R 297, 
I L R (1939) I Cal 357 

^474 Dm 4iBomLR 284 

Comm ILR 1939 Bom 
169 

~ 582 Ref 41 Bom L R 223 

626=52 MLJ 532 R“f 

(1939) I MLJ 770 
Diss lO Pat 342 
663 Rel ILR 1939 Kar 

674 

^677 Ref 43 C WN 374 


50 Mad 740 Foil ILR 1939 
457 

754 Rel 1939 rCR 159 

Cons 1939 Rang L R 72 

8G6ro]l 4iBomLR 195, 

Appr ILR 1939 Bom 

-56 

877=53 MLJ 864 Dist 

(«<n9) 2 MLJ 836 

51 Mad 68=54 MLJ 140 Rel 

(1939) I ML I 9 

76=53 MLJ 088 ReJ 

(•939) 2 M L I 120 

220=54 ML I 564 Rcl 

(»939) « M LJ 70=1 L 
R ('939) Mad 311 

266=54 M.LJ 361 (FB) 

Doubted (1939) 2 MLJ 
440 

333 '4 LucV 32a 

342 Ref ILR 1939 Mad 

853. Foil ILR 1939 
Mad 585 Rcl (1939) I 
MLJ 889 

347 Rel ijlucV 453 

3bi (F B ) Rel II R 1939 

Kar 300 

" ' 3 49=30 BomLR 1353 

(PC) R*f 41 BomLR 
not 

^4'7“55 MLJ '75 (FR) 

Ref (1939) t ML I 158 
5 94 Ref 14 Luck 164 

597 Ref («939) ' MLJ 

64 

6^5 Foil 41 Bom I R 328 

=ILR tei39Bom 389 
— — CC4 55 MLJ 345 Dat 
(1939) I MLJ 317 
- 6 81 roll 41 BomLR 33 

711=55 MLJ 471 Ref 

{1930) I MLJ 751, Foil 
(1939) I MLJ 237 

763 Re! 14 Luck 213 

■——800 (F B ) Diss 1939 
Rang L R aCo, ILR 
1939 Nag 250 ___ 

839 Rel 14 Luck 40 

858 Rel ILR >939 Kar 

156 

967=55 MLJ 35'(FB), 

Poll 18 Pat 450 
Rel (»939) 2 MLJ 635 
455 

52 Mad 39 Foil 41 BomLR 

1020 

t23=55 MLJ 791 (FB) 

Djss 1939 Rang LR 388 
Com (1939) 2 MLJ 
762 (P C ), Ref 1939 A L 
’ J 492 (P C ), Qua«e if 
' Tightly decided 43 G W N 

G69 (PC) 

160=55 MLJ 478 Ref 

(1939) I MLJ 520 

175 (PC) Ref ILR *939 
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bit Kef 1 1 1< 141 AOd 

77C-(in3‘)) 1 MLJ CCi 
31MLJ U Kef Im.' I M 
LJ 445 

439 Kcl (i9jo> I ML J 

3" I 

35 M L I aj Ref I I K 1033 
Rom 3"0“4i Bom L K 
297 Rel 13 C IV N 445 

-I33l)«t (1930> I MLJ 

894 

' — 301 Ref (1931) I MLJ 
345 

——300 Di«i 1939 A L J 9 4 
37MLJ I oRef 43CWN 999 

ib8 aiCWN 2if Ref 

ILK 1999 Mad 622 
3b MLJ 131 Kil 1917 ALJ 
1 97 AtTe43C»N6ir 
(P t ) Ref 1919 K utg L 
K 3 b 

- ■ - 8 Fill ILR 1939 Kag 
3MLj'4fl''R<f (193)) 1 MLJ 

47t> 

41 MLJ 75 Ref 43C\VJS 962 
33Fl'‘Pl (1039) 2 MLJ 

780 

42 MLJ 3C1 Ref HR 1910 

Mad I ML 

I 203 

45 M L J 363 Ref 1939 Rarg L 
478 FoM (1939) 

n" 

770 (PC) Dot I0J9 Ru g 

L R 227 

46 Ml J i'’3 F’lpl R Doubted 

(1939) 2 ^>1 J 36a 

■ — ■ ■2"5 Disc ILK 1039 
Mad 36 

"31 Ref (1939) t MLJ 

734 

361 Ref 1 LR 1939 Maif 

*^53 

383 Ref 193 1 Rai g LR 

^1 


. Kef 43CIVN 962 
48 MLJ S2I Ref 41 BomL-R. 
470 

^514 N« Foil (lojo) 1 

MLJ 317 

571 Dst (1939) a MLJ 

a 6 


MLJ 


48 M 1 I vib Ref (1939) 2 

MLJcC" 

48MDJ aoNoi Fill (1039) 
I Ml J 317 

49 MLJ 273 Fill (1939)1 ML 

•SSD'kef 11 Fim I R 784 

<•43 Ref 1 I K 1939 Mad 

Jb 6 

554 Diappr II K 1939 

Mad 78 

———Gib Ref ILK 1119 Mad 
lij(l F) 

GsbUll II R I 93 )M d 

Si1»a(tqi9) 1 M L 1 Ttj 
(FB) 

671 Appl (19J0I MIJ 

loo 

et MLJ 1 b Kef ILR 1939 
Mad ijf— (1930) 1 ML 

J 4W 

— — — 443*-A1R io"b Mad 
mi liiaitd as CKernled 
I LR 1039 Mad 73 
53 M LJ " 9 Kef (1939) I M L 

J •<’3 

"67 Ovrrr ILR 1039 

Mad 7ti««(i93o) i Ml 

36 «^er 1 1939) MLJ 

718 

— — 4:" Rel IIJ^ 1039 Nap 
478 • 

— — b77 Orerr (i 9 J 9 ) "MIJ 
(FP) 

M ML) 10 Doubted (1139) 

. ML I 380 

— — — Ref 1919 RiogLR 
53 MLJ^",2(rC)rM (iijn) 
MI J 


6.7 (PC) Rcl (^939^ i 

MLJ fCb 

-■844 Ref ILR i9ig Mad 

aJ'i-lioiq) 1 M L J 11 
5G MLJ 394 Fill (1930) 1 ML 
J 4"5 

649 Ref 4"C>VIV 440 

673 Rcl ILR 1039 Mad 

6 tefiQig) 1 AH I bgt 

58 MLJ 149 Kef 1 LH ioiq 

At d i.i 

C9) Appl (1039) 2 MLJ 

6 

59 MLJ 531 Ref ILR 1939- 

Mid 622^=^(1119) 1 ML 
J 8ti 

7«8 Fill fiqjs) I MLJ 

Go At L T €00 Kef 1 LJ^ 19 {9 
Mad 566 =(i939) 1 ML 

J 5CS 

fit MLJ 544 Disapfr U R 
1939 Alad 144 

6a MLJ a"3 Cons 1039 Rip« 
LR 7" 

64 ML) aoiKotAprl (1919^ a 
MLJ 671 

— — 6oi=AIR 1933 Mad 


» MXJ 458 

— 3C9 ReT (1039) : 
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155 Ref I L.R M*if 
LJ «6j 
“esC^TTT I l-R 1030 
Mxd. 566-»(io3n1 i M L.]. 
S ^'3 

775 (•73'>' i 

'f LJ f>5 (PC) Kef t l.R 
H)39 Mad. 77G 

577 Ap;r- I L.R 1939 

Mad I ML 

J 

— ^35? Rrf (193')! j M L J ; 

645 

<12 Ref 1 i^R 1039 Mad 

853 

5K. Ref (tQsni 1 MLJ 

770 

<>■! ML.J 79 (I'.C) K<i I L.R 
1939 N« 312 

366 (P C > Rel I «9i9i I 

VCUJ 63o 

563 Ref I UR 1939 

59S-‘(i93'>) ‘ MLJ 7f5. 
(1939) I MLJ 28 
C8 MUJ 67 Rrf 1 LR 1930 
Mad 851 

251 Rrf fi939i I MLJ 

75 « 

36O Rrf (I93<1> « M LJ 

770 

7t3»Aia 1935 Mid 

|ia Foil (1939) s M L J 

6gM.LJ soORel (1939) 1 ML 

J.6.5. 

—239 Rrf I.L R «939 Mad. 

791={l93!3) » M.UI 334; 
Sot Foil. (1939) a .MLJ 
•fS* 

G95 Kef l.UK 1939 Mad 

8i=(i93g) 2 ML i 6ot 
791 Foil. (1939) I M.LJ 

738 

71 M.L J eC8 Rrf (1939) « M L 
.1 178 

. 294 Rrf 1 L R >939 Mad 
833 

336 FoU. (1939) a M L J 

671 

383=43 LW 715 Foil 

(1939) I MLJ 425 

.541 Rrf I LR 1939 Mad 

853 

(1937) 1 M UJ. 231 Appr I.L R 
1930 Mad 70 

407 Appr. 1 L R. 

Mad 252. 

372=AIR 1937 Mad 

402 Dut.(i939) I MLJ 

455- 

(1937) 2 M.L J 359 (P G ) Foil 
{1939) 2 M.LJ 4*5 

594 Rrf ('939) • M.LJ. 

588 

I Foil (1939) 2 MLJ. 


939 


423 


i?.' 


Ref. I.L R 1939 Mad. 


(1938V 1 M.LI 171 Ref (1939) I 

I M I.J 582 I 

174 Appl (I93*>) • M L J 

ifi9 

349 Dim 1939 Rana UR 

403 

710 Rrl. (19393 I MLJ 

487 

- 715 Rel 11939) ‘ M LJ 
487. 

781 I>M H939> I .M UJ 

824 Overr ILK «939 

Mad 585-(I939) • ML 
J C89 

(1938) 2 M LJ 33 Com (1939) 

1 M UJ fitt 

44 Foil 11939) 2 MLJ 

489 

^2 I>iiC (1939) « M.LJ 

82 

385 Ref (1939) 2 M.LJ 

753 

430 Kef. 1.1. R. 1939 Mad 

803= (1939) I M.Lj 802 

(r.B) 

501 Appl (1939) * NLLJ 

884 (FB) 

1048 Toll (1939) 2 M L J 

C6 

(1939) I MUJ. 87 R«I (»939) 

2 MUJ fi?' 

756=A LR 1939 PC 4? 

Foil I.L.R 1939 Nag 503 
(1939V 2 M.L J 135 (FB) 
Affirmed (I939) * M.LJ 
406 (P.C) 

>169 Affirmed (1939) 2 
NLL I 406 (P.C.) 

225 Dut. (1939) - M.LJ. 

233 Dist. (1939) 2 M.LJ. 

' MLJ 


MADRAS LAW TIMCS 
20 M UT. 479 Dtjt. («939) > M L. 
J 93 

-MADRAS LAW WEEKLY, 
t L.W. 134 Rrf I.L R. 1939 Mad 

2 LW 813 Ref I L R 1939 
Mad 121. 

3LW.105F0U {iq39)2MLJ 
353* 

512 Apid (1939) I M LJ 

199 

5 L W. 168 Rel (1939) 2 MLJ 

414 

234 Ref I UR 1939 Mad. 

853 

672 Ref (1939) ' MLJ 

9 

6 L W 284 Diis (1939) « M-L I 

615 

7 L W. 124 FoU I.UR («939) Mad 

*03=('939) * MLJ 195 

28oRer I.LR 1939 Mad. 


7UW 339 Ref (1939) I MLJ. 
337- 

8 UW 160 Ref (1939) o MLJ 
296 

n UW 1 Ref I.L R 1930 Mad 
422. 

II L W. 148 Ref (1939) 1 MLJ 
445 

14 LW 38 Ref (1939) I MLJ. 
5«7 

16L.W s'ololl (i939)aMLJ 
C80. 

802 Doubted & Dut 1939 

2 MLJ. 329 

17 LU. 361 Overr I L.R 1939 
Mad 704=('939) a ML 
J « (F C.) 

“823 Not Foil. (1939) 1 M. 

LJ. 317. 

19 L W. 240 Rel (1939) 2 M L J 

2 1 L. W. 606 Ref. I L R. 1 939 Mad 
70; 422. 

2 jL.W. 486 Rcf (io39)2MLJ 
753- 

25UW,ii5Rel. (>939) I MLJ 

776 

26 LW. 184 Rif. ILR 1939 
Mad. 374. 

28 L.W. 224 Ref ILR 1939 

Mad. 121. 

29 UW. 753 Ref. (1939) a M L J 

55t. 

30 L W. 691 Ref I.LR 1039 

Mad 507=(i939) i ^fL 

J 499 - 

33 L 5V 294 Foil (1939) 2 Xf L J 


UW.sBGRel (1939) i MLJ 
728. 

38 L.W. 316 Ref (1939) I MLJ 

B25 

333 Appl. (1939) I MLJ. 

'99- 

39 L W. 131 Ref. (1939) I M UJ 

237 

41 L.W. 752 Appl. (1939) I M L 
J »99 

43 L.W. 334 Dist (1939) I MLJ 

425- 

44 L W. 438 Dijt. ILR 1939 

Mad. i99=Ci939) ' ML. 
J '85 

775 Rrf I.UR 1939 Mad. 

776 

83S Overr. ILR 1939 

Mad 820= (1939) 2 ML 
J ®53 

46 L.W. 332 Not reconcilable with 
41 Mad. 513. ILR 1090 
.Mad 6oo=(i93g) a ML 

J 72 

^426 FoU (>936) M L T 

625. 

48 UW. 277 Appr. I.LR , 

Mad 7G4(F.D). '539 

- — figs')) I MLJ 
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49L\V 635 Ref ILR 1939 
Mad 776 


MADRAS ^VI:EKLY NOTES 
1913 MU N 826=18 IC 81 
Ref (*939) > MLJ 345 
— - ' -1001 Treated as overruled 
by 47 All 151 ILR 1939 
870 

1014 MWN 344 Ref (1939) a 
MLJ 611 

— 689 Doubted and D si 

/1939) ^ MLJ 619 

784 Ref 0939) -'MLJ 

645 

1915 MWN 281 R f (J939) I 

MLJ 124 

1916 MWN iJo Ref (1939) 2 

MLJ 645 

1917 MWN 744-43 IC 865 
Ref 43 C W N C04 

1928 M\VN 402 Expl & Dut 
(1939) I MLJ Gao 
1931 MWN 467 Ref ILR 
1939 Mad 423 Not Toll 
(1939) j MLJ 3 j 3 
1933 MWN 1089 Ref ILR 
1939 Mad jC6={ig39)i 
MLJ 588 

1933 MWN 4«7 Ref (*939' i 
MLJ 445 

JQ34 MWN S12 Expl I LR 

J939 Mad 7 (F 6 ) 

1935 M W N 943 Doubted (1939) 
a M L ] 463 

—1033 Ref (1939) i MLJ 

1936 MWN 547Dsappr (1939) 
2 M L J 671 

684RefILR 1939 Mad 

483 

87^ Ref (1939) « MLJ 

75* 

—889—1936 PC 24 Ref 

(»939) 3 MLJ 202 
1938 MWN 7 R«'f (»93g) « 
MLJ 209 

aGaDiss ILR 1939 Mad 

870 

455 Rel 14 Luck 404 

677 Rff ILK 1939 

M'\d 776 


1 M H C R "02 Ref 4! Bom L 
R 959 

3 M H C R 342 D st 1 1 R 1939 

Nag 607 

4 M H G R 28t Ref ILR 1939 

Mad 803 

7 MHCk eiRcf ILR 1939 
Mad 483=11939) t ML 
J 17G 


ILR LUCKNOW SERIES 

1 Luck to Rel 14 Luck 422 
3>3 Ref ILR 1939 Nag 

530 

2 Luck 288 Ref 14 Luck 548 

^482 Ref 14 Luck 36G 

646 Ref ILR 1939 Nag 

338 

3 Luck 145 Ref 14 Luck 136 

478 Ref 14 Luck 515 

4 Luck 421 (P C ) Ref 14 Luck 

422 

5 Luck 280 Ref 14 1 1 ck 223 
297 Ref 14 Luck 351 

^474 Ref 14 Luck 176 

712 Rel HR 1939 Kar 

359 

6 1 ucL 435 Rel MR 1039 Nag 
180 

591 D ss 1 1 r 1939 Nag 

250 

—610 F ]| 939 RangLR 


— — OS* Ref 4 Lick 89 

■ 668 Rel 14 Luck 302 

7 Luck I D St ILR 1939 All 

89 

197 Ref HR 1939 KTad 

442 (PC) Fo'I ILR 

*939 Nag 5'5 («939) 
Rang L R 180 
- — 4 S4R<I 14 Luck 300 
■ 590 Rel 14 Luck 453 

bo (rB)NoiFoll ILR 

1039 Nag ^64 Ref 1 LR 
1939 Kar 8 

I - 699 Nor Foil ILR 1939 
Nag 457 

8 Luck 1 56 Cons 1039 RangLR 

72 

8 Luck 354 Ref 14 L» ck 89 

■ -^6 R f 14 Lurk 515 
g Luck g'i Ref 14 Luck 393 
178 (PC) Foil ILF 

>939 Nag I 

407 WO) ReJ S4 Lwk 


10 Luck 2 o 8 Foil 18 Pat 395 

265Rcf i4Luck n6 

33<> Ref ILR 1939 Nag 

338 

11 Luck 397 Ref 14 Luck 415 

52qRer i4Luck 116 

735 Appl ILR 1939 All 

322 

12 Luck 4" Ref 14 Luck loG 
586 Appr ILR 1939 AH 

557 

654 Rpf 14 Luck 130 

S3 Luck 86 Rel 14 Luck 112 

287 Rel i4Luck ij2 

402RC) i4Luck 112 

628 Ref 14 Luck 176 

14 Luck 130 Rel 14 Luck 316 
151 Ref T4 Luck 348 

OUDH CASES 

2 O C 252 Ref 1 LR 14 I uck 


3OC 203 Ref 14 Luck 341 
7OC loSRef 14 Luck 467 
9OC 124 D S3 74 Luck 483 

1 1 O C 187 Dist I L R 1 939 All 

2S2 

12 O C 63 Pef 14 Luck 89 
275 Appr ILR 1939 All 

3'3 = 1939ALJ 362 
381 Ref >4 Luck Ji6 

13 O C 303 Kef J L R 1939 

Mad 6:1 

14 O C 144 Rrf I L R 14 Luck 

22 

16 O C 225 Ref 14 Luck 106 

18 O C sCoRef 14 Luck 467 

19 OC 49 Ref 14 Luck 467 

20 O C 8 Rel 14 Luck 308 
28 OC MO Ref 14 Luck 459 
133 Ref 14 Luck 459 

OUDH LAW JOURNAL 
5 O L J 294 Rrf 14 Luck 351 
7OLJ 538 Ref 14 Luck 223 

OUDH WEEKLY NOTES 

I O W N 5B2 Ref >4 Luck 176 
8 O W N 423 Ref 14 Luck 351 
———944 Ref 14 Luck 459 

3 O W N 451 Ref 14 Luck 328 
— ■ " Supp 23a Ref 14 Luck 

49 ^ 

4 OWN 445 Ref 14 Luck 328 
. — 69$ Rel t4L\]ck 401 

■ I 993 Oven 1 4 Luck 40 

5 OWN 301 Ref 14 Luck 328 

686 Overr 14 Luck 40 
60WN 1214 Ref r4Luck 308 

7 OWN 333 Ref 14 Luck 515 

" 503 Ref 14 Luck 515 
' 541 Rel 14 Luck 65 
' 967 Ref 14 1 uck 515 

8 OWN 642 Ref ILR 1939 

Mad 611 

845 Ref 14 Luck 43'5 

128C Foil 24 Luck 360 
20OWN oosRel i4Luck 401 

II OWN i39Dst i4Luck 71 

4'\oRcf ^10 

4B8Ref 14 1 uck 176 

6iq D t 14 Luck 71 

754 Foil 14 Luck 532 

8 5 Overr 14 Luck 156 

997 Rel 14 Luck 478 

■ . 1003 Rel 14 Luck 478 

1292 Rel 14 I uck i"6 

1365 Ref 14 Luck 515 

>935 OWN 845 Ref 14 Luck 

S93 

1134 Rrf ILR 14 Luck 

——1376 Rrf 14 Luck 393 
1936 OWN 25 Ref 14 Luck 

346 

• ■ — 1164 Ref 74 Luck 186 
*937 OWN 886 Ref 14 Luck 
308 

11530 St HR 14 Luck 

13 

>938 OWN 176 Rrf 14 Luck 
459 



CASES FOLLOWED, OVERRULED, ETC. 


*9380H'N 36» R^f »4 Luci i 

533 * 

- ■ — L36 Foil i4Liict 230 
I l^R PATNA SERIFS 
» r»( »g7 Kff. r4 Iji<k t-O. 
3tw Dih 1939 Ran? LR 

3Rn 

<351 R'-L LL>R 1939 All 

TflO D;jt, iR PT. 3J2 

a P« »o{P.C) Ifll I LR 193; 

Nie Sjn, 103. 

sR', Arp: 1 L R. I 



——-432 Noi F<t! I L.R 1939 
N« 300 

30.3 R^f 1 LU (1039) I 

CaJ. 4'J7 

731 ll'-f. 43 C.\s N 9G9 

Not lot! 1 1, R 1939 

Naa. C4R 

3 P*- ^71 Ref I I. K 1939 All 

5^ R ’S39 Nag 

S'}? 

65, Rel 1 LR 1939 Lali. 

4 Pat ^34 Ri< r.L.R 1930 All. 

540 

■■ - St Rtf i4L<ick 40 

(11 (P.C ) Rel I Lr. 1939 

La)s 313 

■ tao Rel 1 L.R. 1939 Nag 

3 to Ref I L R 1939 Mad 

178 (PC.). 

74J Kcn'cHttl & Foil 18 

Paf 4»7 . 

— 783 Rel. (1939) » MLJ 

649. 

. 8 20 Dist. 18 Pal. 459 

5 pat 350 Ref. (1939) a ALI,J. 

330. 

— — 465 Dus. l.L U. 1939 Kar. 
378 

— 646 Ref I.L.R 1939 Mad 

226 

777 Ref. 1939 Raog.L.R. 

224. 

6 Pat. 24 (P.C ) Dist. l.L R 1939 

Afad. 828; Foil. I L.Ji. 
J93!)Nag 261. 

177 Ref 1 L.R. 1939 Nag 

405 

——835 Foil. 18 Pat. 184; 
Overe. tS Pat. 67C 
-CoS Foil 18 Pat 654 
-635 Appl- 1 L R 1939 All. 
'~Z 

oRcf. X.LR J939 Mad 

B28 

7 pat. 155 Foil. 18 Pat. 184; Ref 
18 Pat. C76. 

— 579 Rff *8 Pat 544. 

— 708 Foil. l.L R. 1939 Nag. 
3^; 18 Pat. 306; Rel 
1939 ALJ 746. 


8 Pat I Ref 41 Dtvn L.R tio-f. 

2&aRn-ieuetl 18 Pat 82 

289 1 oil lO Pat 02 

3to Ref I LR 1939 All 

53B««J)39A L.J 415 

43a Foil. Id Pat (.54 

43«l Foil 18 Pat. 184; Ref 

iB Pai C7C 

—4 78 Not loll. I.LR 1939 
Nag 570 

620 Di.| III Pat 378 

840 (P.C ) Ref LL U J939 

Mad. 334, 

Coo 1 oil I LU. 1039 Nag 

200 

9 Pat 373 (P II.) I L R. 1039 

Kar 15G, I.LR 1939 Nag. 
119 

—439 Foil f.LR {1939) 2 

tia] CS, Rel 41 Rom L R, 
784; RcI 1 LU. (1939) 1 
C.-«l It2 

JO pal. 3ji Dot & Foil iC Pat. 
'4t 

— - — 407 (PC.) Dut. iC Pat. 

315 

Stb (F D.) Ref. 43 C.W N. 

1148 

—>—582 loll lOPat 37©. 

O70 (F.B ) Rel I L R 1939 

Lah 205 

' — 8 51 Rel. I LR 1939 Nag 

It pat. 1 13 Foil 18 Pal 

155 Foil. I.LR 

Cal 3 iO»«43CW.N 270 

237 Ref r.L R. 1939 Nag. 

950. 

- — — 5 33 Rel I.LR 1939 Kar 
469 

—‘— — ’591 Foil. 18 Pat. 417. 
f2 Pat $17 Ref 43 C.1VN Cs9: 
Rel 18 Pat. 708 

- ■ — 195 Ref I LR 1939 All 
207. I.LR 1930 Kar. 502. 

3i8fP.C.)Kef.ILR 1939 

Mad. 404. 

359 Ref. 1939 Rang L R 

334 

<hb (P.C) Dui. 18 Pat. 

378 

— — G43 (PC) Rel & Foil. 
I.L R 1939 Nag. 88 
(165 Foil. I L R 1939 Nag 
357; Ref I LR. 1939 Kar. 
417. 

• — 773 FolL 18 Pat. 404 

799 Ref 18 Pat 378. 

jj Pal. irr Ref. f.LR 1939R01S 
7‘- 

' 165 Ref.43 C.W N. 969 

^44«> Ref 18 Pat 404 

-550 Reviewed 18 Pat. 550 

14 pat 399CMC1 1939 Rang LR. 
73 * 

505 Ref IX R 1930 Bom 

560=41 Com.LR 931 

799 Foil 1X.R *939 Nag 

250; Ref 1939 Rang L R. 


R (tS3£l) 

2W.N 375 


/4 Pal 824 Ref I L R. 1939 Mad 


15 Pat 

15 Pal. 


108 Rel I.LR 1939 Nag 
iGo 

203 PC.) Foil. j 8 Pat 
378 

sGSAppl i939rCR. 193. 

-439 Dist a toll iQ pat 

378 

7C6 Ref I.LR 1939 Bom 

71 

iGPal 27 Foil. iBPa.. 253. 

294 Poll 18 Fat 253 

3c 6 Foil. I.L R. 1939 Wad. 

(ii2 Revietved iCPat.Ba 

643 Ref. 18 Pat. 37C 

650 Foil I L R. 1939 Nag. 

338. 

17 Pat. 15 Reversed 18 Pat. 234. 

168 (Wort, J) Not Foil 

t8 Fat 306 

549 Foil, ifi Pai. 306. 

——^14 Ref 1939 FC.R «93. 
iCPat, iloll 18 Pat, 355 
234 (PC) Expl 18 Pat. 

450* 

-.-■1.271 Djjt. 18 Pat. 708 

PATNA LmTJoURNAL 
I Pat.LJ. 43 Rtf I.LR. 1939 
. Nag. JO* 

rCt Foil I B Pat. C7C 

■ - 3 87 FoU 18 Pat ai5 

.-——504 D»« 18 Pal. 502. 
sPat.LJ 637 Foil 18 Pat 215. 

3 Pat. LJ I kef I.LR. 1939 All. 
275 

71 Ref 1939A.LJ. 174 

■"tf IL.R. ■■ 


435 


. 1939 All. 

•51I Not Foil I.L.R. 1939 
Nag S57; Ref 1 L R. 
('939) « Cal 273. 

565 Ref 18 Pat. 544 

4PaiLJ soRet iBPai 279 

■ - • 38 Ref 41 Com.L R 195. 
141 Cow I.LR. (1939) 

Cal 493—43 CWN. 453 

154 Foil 18 Pa. 215 

240 (F.B) Rel 18 Par 708. 

3 60 Ref I L R 1939 Nag. 
357 

362 Foil 18 Pat. 676. 

5 PatLJ 39 Dist. I.LR 1939 

All 103 

—302 Diss I.LR (1939) I 

. Cal 349=43 CWN 57- 

■ ' 622 Dist j8 Pat. 306 

6Pat LJ 662 Foil i8Pai.a67 

PATNA LAkV TIMES 
iPatLT 84 FoU 18 pat 215. 

360 Foil 18 Pat 215 

529 Foil r8 Pat S67. 

2PatLT 340FCII ‘Spat »55 
4Pat.LT 141 Foil iBPat.C?© 
6Pat.L.T 7t FoU t8 Pal. 670 

6 PatLT 567 Foil 43 CWN. 

8C2 

7P.'tLT.739FoU iBPat 19 
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8 Pit L.T 397 Dist I L.R 18 Pat. 


566 Reviewed 18 Pat 82 

9 Pat L T 67B Foil 18 Pat 378 

10 Pat I 1 545 Foil 18 Pat 323 

685 Ref 18 Pat 544 

689 Rtf 18 Pat 54.4 

11 PatLT 86G Overr 18 Pat 


459 

12 Pat LT 639 Foil «8Pat 155 
13 Pa LT i7BDist 18 Pat atj 
iSPatLT yiiRel i8Fat 82 
loPatLT 730 Ref iBPat 450 
18 PatLT 193 Foil iBPat i 

751 Not Foil 18 Pat r 

886 Ref i8 Pat 544 

igPatLT 4240191 iSlat 395 

Boi Ref 18 Pat 450 

934 Reviewed t8 Pat 417 

20 Pat L T I (F B ) Considered 
but not discussed (1939) > 
MLJ 272 


PANA WEEKLY NOTES 
1938 PWN gisRef ILK 1939 
Mad 151 


ILR RANGOON SERIES 
I Rang t6i Ref 1939 Rang L R. 

170 

■ - 3 16 Ref !939 Rang L R 

— iSl Ref 1939 Rang L R. 


air , 


Dist i8 Pat loi 
—430 Ref 1939 Rang L R. 


3it 


•436 Dm ILR 1939 Kar 
73 Ref 18 Pat 344 
———533 Foil ILR 1939 Nag 

450 

■ 5 64 Ref 1 939 Rang L R 
639 

2 Rang 94 Ref 1939 Rang L R 


— >63 Rcl ILR 1939 Nag 
548 

-333 Rel ILR (1939I I 
Cal 574 

— 383Rcf ILR ig39Mad 
4«5=(«939) * MLJ 261 
-391 Ref 43 OWN 1169 
— 581 Dist ILR 1939 Nag 


'7° 


-637 Ref 1939 RangLR 
' Rtf 1939 RangLR 


3 Rang 171 Ref 1939 RangLR. 

*85 

•2o 6 Dist ILR 19398001 


I Appl (1939) = M-LJ 


809 

—438 Ref 1939 RangLR. 


—492 Dist ILR 1939 Nag 
478 

— CogRcflLR 1939 Mad 


4 Rang no Ref (1930) 2 
731 (PC) 


4 Rang i'’4 Overr 1939 Rang 
LR 548(PC) 

195 Rel ILR 1939 Nag 

530 

128 Foil ILR 1939 Nag 

419 

184 Ref 1939 Rang L R 

34> 378 

ao7 Ref 1939 Rang L R 

217 

227 Rcl ILR 1939 Kar 


55 


—349 Dist 1939 Rang L R 


108 


165 Diss 1939 Rang L R 
668 (r B ) l^r 1939 Rang 
LR 639 

^426 Foil 1930 Rang L R 

>52 

5 Ran? 53 (P C ) I xpl ILR 
1939 Kar 64 

—283 (PC) FoU ILR 

>939 Nag I 

397 Foil 1939 Rang L R 

587 


— 4^(FB) Ref (>939) a 


MLj 73<“ >939 Rang 
LR 548 (PC) 

—443 Overr 1939 Rang L 
R 548«(I939) “MLJ 
731 (PC) 

—516 Foil ILR 1939 Nag 
357 

-^27 Overr 1939 Rang L 
R 397 

—573 Not Foil 18 Pat 404 
a Rel ILR 1939 Nag 


—77* Ref 1939 RangLR 
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R 280 

77 Ref 1939 Rang.L R 
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5 Rang 53 (P C ) Expl ILR 

<939 Kar 64 
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— i8i Cxpl I LH J939Kar 
140 

1939 PC 289 Ditt. 14 Luck 377. 
1930 PC 144 Foil. t8 Pat 580 
<931 PC 33 Dm. I L.R 1939 
Lah 116 

329 Ref I L R 1939 Nag 

515 

— — 234 Ref 14 Luck 78. 

»932 P.C. 99 Ref ILR. 1939 
All. 183. 

■ ■ " 146 Ref 14 Luck. 442 
— — — I65F0U. 1939A.L.J. 29. 

1933 P.C. 58 Ref 1939 F.CR. 

1934 Ref IL.R. 1939 
Lah 131; Re] ILR 1939 
Nag 569 

213 Rel LL.R. 1939 Kar. 

330. 

246 Ref I.L.R. 1939 Kar. 

283. 

193C P.C 70 Dist LL.R. 1939 
Kar. 530 

147 Dm. LL.R. J939 All. 

6 ^. 

1937 P.C. 274 Rel. I.L R. 1939 
Nag. 160. 

i938P.C.77Ref. 66 LA 177. 

130 Toll ILR. 1939 Nag. 

644. 

175 Rel. I.L.R. 1939 Lah. 

47- 

A LR. (ALLAHABAD). 

1921 All 102 Expl. I.L R. (1939) 
1 Cal. 530 

325 Ref LL.R 1939 Nag 

«37' 

«924A11 205 Foil I.L.R. 1939 

—617 Rel. 1939 AI.J. 582. 

1925 All. 29 Foil. J4 Luck. 247. 

68 Appr. I.LR 1939 All. 

647. 


FOLLOWED, OVERRULED, ETC. xxxv 

>935 All 53 Ref I.LR 1939 Nag 


1923 AH 340 FoU ILR 1939 
All 35I=>939 A.L.J 221 

1926 All 90 Re\ic»»‘ed 18 P.tt 

261 

95 >4 453 

iW Rel I L.R 1939 Lili 

3B1 

2GR Ref 1939 F C.R 

40« Ref 1939 F C R 

1927 .Ml iiOAppf ILR 1939 

AH 67 

2oR Ref 1 L.R 1939 All 

•5'» 

155 Rel >4 I-uek 308 

<929 All 85 Ref I 1. R 1939 All 
•SO 

267 R«f I L.R 1939 Lah 

221 

677 Ref 14 Luck 453 

-751 Omi (1939) 1 M.L.J. 

3 Appr I.L R 1939 All 

.914 Ref ILR. 1939 All. 

.47 

J930 All 82 Ref ILR. 1939 
Mad. 820 s(I 939) a hiL. 

J C53 

127 Reviewed i8 Pat. 261. 

188 Foil I.L R 1939 Mad 
330--(i939) I MLJ 39. 

—443 Ref. 14 Luck. 346 
-377 Foil 18 Pat 417 
1931 All 159 Dm. I.LR. >939 
Mad. 3t6s(t939) 1 hLL. 

J.35. 

229 Ref. I.L.R. 1939 Nag. 


137.. 


— 


(F.B)Dut.I.L.R. 1939 


659 Disc. 14 Luck. ii6 
1932 All. 63 Ref. 1919 A L J 389 

85 Ref 1939 FCR 193 

136 Ref. 1939 F.C R 193. 

O51 Appr. ILR. 1939 All. 


657 Ref I L.R 1939 Nag. 

C96 Ref. 1939 FCR. 193 

>933 AH 7 Ref ILR. 1939 AH. 


(>939) 


135 Dist. 

Cal. 471. 

230 Rel 14 Luck. 40. 

281 Ref ILR 1939 All. 

*78 

340 Foil. I.LR 1939 Nag 

478 

631 Appl. ILR. 1939 All. 

89 

1934 All. 100 Appr IL.R. 1939 
All 399 = «939A.LJ. 193 
139 Appl I L.R. 1939 All. 

594=J9iqALJ.428 

152 Ref IX R 1939 Nag. 

M5 

795 Ref (>939) » M.LJ. 

604 

974 Rel ILR 2939 Lah. 

156 


>37 

753 Overr 1939 A L J. 

489- 

802 Ref 1939 ALJ 9 

898 Foil. 18 Pat 114 

985 Ref 1939 ALJ 335. 

193G All 213 Rel. 1939 A.LJ 

J38 

507 (FB.) FoU I.LR 

1930 Nag 383 

g!4FoU I.LR 1939 Nag 

584 Foil ILR (1939) 2 

Cal 68; (1939) i M.LJ 
738 

641 Rel 14 Luck 483 . 

• B20 (FB) Foil 18 Pat. 

378 

•937 All. 317 (F.B ) Foil. 41 Bom. 
L R 485 

640 Dist. 14 Luck 456. 

781 Ref (1939) 1 MLJ. 

738 

193B All I Dist. 1939 Rang.L.R. 
140. 

304 Rel. I.L.R. 1939 Lah. 
201 . 

1939 All. 262 (FB.) Dist. I.LR. 

>939 Nag. 134 


' >039 


1920 Bom 35 Fol 
Nag 285. 

192: Bom 370 Ref ILR 2939 
Lah. 221. 

1923 Bom 239 Not Appr. I L.R. 

>939 »oo. 

1924 Bom. 39 Appr ILR. 1939 

AU. 207. 

— Qo 0ijt. I.LR. (1939) 2 
Cal 199 

' ' 381 Foil I.LR. 1939 Nag. 

641. 

1926 Bom. 140 Rel ILR. 1939 
Kar. 409 

226 Not FoH. ILR. rg39 

Nag 457. 

1928 Bom 177 Ref I.LR. 1939 
Mad 803 (F B ) 

245 Ref. J939 F.C.R 193. 

1930 Bom. 11 Rel LL.R, 1939 

Nag 200. 

1931 Bom. 500 Dist 18 Pat. 708; 

Foil. 18 Pat 271. 

1932 Bom. 232 Rel I.L.R 1939 

Kar. 330 

378 Dm. I.L R. 1939 Lah, 

3>9 

434 Foil ILR. 1930 Nag. 

624 

4 66 Ref I LR 1939 All. 
435=><)39 A.LJ. 260. 

51G Foil I.LR. (1939) 2 

Cal. 312. 

584 Ref 14 Luck n6. 

1933 Bom. 135 Disappr. I.LR. 

IQ30 Mad 242. 

185 Rel I.LR. 1939 Ka 

160. 
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1934 Bom 1 13 Ref 14 Luck 453. 
306 R« 1939 RangLR 

”7 

385 Rel HR 1939 Kar 

275 

1935 Bom 198 Foil ILR 1939 

Nag 641 

1936 Bom 98 Rcl ILR 1939 

Kar 60 

377 Dist ILR 1939 Nag 

285 

1937 Bom 476 Rel 1939 ALJ 

1938 Bom 289 Rel 1939 AL.J 

1020 

1939 Bom 63 Ref 1939 FCR. 

'59 

75 Appr ILR 1939 All. 

647=1939 ALJ 522 

A I R (CALCUTTA) 

1914 Cal 692 Foil ILR 1939 
Nag 350 

igaiCal loiRel i4Luck 543 

1922 Gal 35 Rcl 1939 AL.J 

542 

226 Rel 14 Luck 65 

1923 Gal 403 Dist ILR 

All ifi? 


■ ’ All 16} 
1924 Cal 264 


1939 


jai 264 Disappr ILR 
1039 Mad 942=(J939) i 
MLJ 301 

— — \647 Djst 18 Pat 688 
ig25lCal 158 Rel ILR (1939) 
2 Cat I 

3«8 Ref 1939 F GR J93 

——475 Dm 18 pat 271 
■ ■' ■788 Not Foil 1 L R 1939 
Nag 580 

——1015 Foil ILR 1939 Kar 

378 

191G Cal 65 Ref ILR 1939 
Bom 173 

248 Rcl ILR (1939) 2 

Cal 370 

■ - ■■ 610 Ref 1939 FCR 193 
1033 Foil 18 Pat 539 

1927 Gal 32 Not Foil ILR 1939 

Nag 463 

203 Ref ILR 1939 Kar 

428 

285 Foil ILR 1939 Nag 

350 

509 Ref ILR 1939 All 

178 

522 Ref ILR 1939 All 

150 

338 Ref 14 Luck 151 

1928 Cal 32t Dut ILR 1939 

Lah iig 

— .328 Not Foil ILR iqtq 
Nag 357 

1929 Cal 203 Foil ILR 1939 

Nag 338 

724 Ref 1939 FCR 159 

>930 [Cal 252 Dm LLR 1939 
Kar 359 

539 Ref 4t BamLR R15 


1931 Gal 779 Foil ILR 1939 

Nag 350 

1932 Ca* 448 Ref 14 Laick 442 

1933 Cal 718 Foil 18 Pat 698 

1934 Gal 7 Foil 18 pat 6^ 
532 Rcl I f R 1939 Nag 

180 

— 8 45 Dist 18 Pat 7<^ Foil 

iB Fat S7i 

1935 Cal 153 Foil (1939) I ML 
J 120 

282 Dut ILR 1939 Nag 

580 

— 648 Ref ILR 1939 All 

258=1939 ALJ 66 

760 Ref ILR 1939 Kar 

18 

1936 Cal 18 Foil 18 Pat 698 
294 Dm ILR (1939) * 

Cal 314 

381 Not Foil 18 Pat 676 

688 Ref ILR 1939 Nag 

124 

1937 Cal 99 Ref ILR (»93o) > 

Cal I 

J47 Rel ILR 1939 Nag, 


— If 


•517 Ref ILR 1939 Mad 
853 

i938Cal 25 Ref ILR 1939 Kar 
502 

-745 Ref 14 Luck 442 

AIR (L^ORE) 

Lab 235 Ref I L 1 
Mad 820 =(iq39) 

J 

1921 lAb 72 Not Foil ILR 
- J9 Lah too 
|Appl ILR 1939 All 

1923 Lab 373 Ref 14 Luck 176 
425 Ref ILR 1939 Nag 

641 

1924 Lah 339 Ref 41 Bom L R 

585 

^599 Dm ILR 1939 Nag 

*85 

• 680 Diss ILR 1939 Lah 

283 

1925 Lah 344 Not Foil ILR 

1939 Nag 580 

^416 Rel 14 Luck 40 

^590 Ref 1939 RangLR 

1926!.^ 45ReI ILR 1939 Lah 

53 

134 Ref ILR >939 All 

———198 Rel ILR 1939 Mad 
242={i939) I MLJ 301 
370 Rd ILR 1939 Lah 

275 

607 Ref i4Luck 453 

670 Rcl I L R 1939 Lah 

183 

1927 Lah 396 >»ioo IC 922 
Appr 43 CWN 641 = 
4t BomLR 742" 1939 


ALJ 697=1939 Rang 
L R 358 (P C ) 

1927 Lah 900 (2) Dm (1939) 2 

MLJ 836 

909 Ref ILR 14 Luck 

4 

1928 Lah 382 Ref ILR 1939 

Nag 180 

562 Rtf (1939) 2 MLJ 

604 

327 Dist ILR 1939 Nag 

'39 

-936 Rcl ILR J939 Nag 

521 

1020 Lah 23 Dm ILR 1939 
All 57 

51 Not Foil ILR 1939 

Nag 54 

96 FoU I L.R J939 Nag 

>57 

—399 Rel 14 Luck 40 

^446 Ref 14 Luck 176 

605 Ref ILR 1939 Nag 

&ti 

815 Ref 1939 FCR 193 

1930 Lah 176 Foil I L.R 1939 

Nag 631 

331 Dm ILR 1939 Lah 

30 

—361 Re] ILR 1939 Lah 

38: 

746 Dm ILR igsgNag 

463 

755 Ref 14 Luck 176 

855 Rel ILR 1939 Lah 

408 

1931 Lah 159 Dau ILR 1939 

Ijih 381 

■ — 600 FoU ILR 1039 Mad 
338-(|pM) I NIL J 39 
... —630 Foil I L R 1939 Nag 
357 

1932 Lah 188 Ref ILR 1939 

Lah 22 t 

231 Foil ILR 1939 Lah 

3>3 

356 Rel 41 Bom L R 308 

——426 Rcl 14 Luck 483 
627 Appr I L.R 1939 Lah 

385 

1933 Lah 159 Foil 18 Pat I2i 
17a Not Foil ILR 1939 

Lah 100 

—473 Not FoU ILR 1939 
Nag 54 

-660 Diss 41 Bom L R 980 

661 Dm ILR 1939 Kar 

75 Ref 18 Pat 544 

1934 Lah 63 Ref ILR 1939 

Lah 408 

231 Disc 14 Luck 116 

324 Foil ILR 1939 Lah 

183 

328 Rcl ILR 1939 Nag 

54 

563 Ref 14 Luck 346 

958 Rel ILR 1939 Kar 

589 

979 Dm ILR 1939 Lah 

30 



CASES FOLLOWED, OVERRULED, ETC. 


1055 Lah t7 Foil. I UR 1030 
Bom Vs 

- Di'appr I L, R. 1030 

\^C -76 

58 Rfl I UR 1030 UMu 

581 

144 Dk 5 ILR 1030 LaK 

205 

j^FoJJ 1 1- R J03oI.jh 

3«3 

402 Foil ifl Pat 305 

258 R*1 ILR 1030 

^705 r>i« M. R 1930 All 

6 

-753 Ref ILR i{)39 Natj 

^3 FoU 18 Pat 114 

.gigRel i4Luflt 44a 

1936 Lak 400 Rrl JLR i4Luelt 

422 Rel l.L R 1939 Rat. 

269 

——439 Ref 14 Luck. 538. 

-271 Di« I UR 1930 AH 

6 

- S OI Din I.L.R 1939110m 
2S6a>4i Bom L R 195 
—— — Ref 1 UR. 1939 All 

■ ■ — 319 Appr ILR 1939 All 
-368 Rel I L R. 1930 Uh. 

-7S1 D)«. ILR. 1939 Lalt. 
227. 

.843 Ref. (1935) ‘ M UJ. 

W3 

<937 Lah. 14s Dili I.LR 1939 
Lah. 295 

• 182 Rel. LL R. <939 LaJi 

164 

j 8G Ref I.UR 1939 Lali 

131 

— 3461>i»t I L.R. i939LaIi 

-40I Appr. ILR. 1939 Lah. 
Diu. I.L.R. 1030 Lah. 

.542'Ref. I.UR. 1939 All 
647, 

-820 Ref ILR J939 Na?. 
235 

-851 Dut. I L.R 1939 Lak 

1938 La^. 347 Ref. ILR. 1939 
Nag 235 

—767 Foil 18 pat. 114. 

• 842 Ref I L.R 1939 I.ah 


A.I.R. (MADRAS) 

‘1915 Mad. 449 Ref I L.R 1939 
Mad. 559 

<917 Mad. 344 Ref <939 I'-C U 
»59 

•O'gMa^isRel I.LR. (1939) 

*9*0 Mad <43i>jM. LL.R (1939) 

I Cal. 273 


1050 Mad 847)Potl tojej A L J 
mil 

03f* Ref ri.R (<039! 2 

Cal 091 

1922 Mad 83 Foil 18 Pat 210 
iO"3 Mad 323 Rel 11030) t 
MLJ 899 

— 33? Ref I L R 1939 Mad 

5»5 

56a Dim I L.R *030 N’ag 

450 

507 Ref ILR <930 Kar 

583 

607 Ref {1939) 1 MLJ 

334 

1024 Mad 234 Ref 1939 F C R. 

>93- 

455 H** ILR *930 Kar. 

55 

457 Ref 18 Pat. 670 

509 Ref. T.L R. 1939 AH. 

<50. <919 A LJ 53 
72T ReJ ILR 2939 Nag 

— . — tI? R«I <939 F.CR. <93 

1025 Mad 318 Cons (1939) 2 

MLJ 6it 

- ' Not Appr. I L R. 1 939 

765 Ref 1 4 Luck 442. 

041 Com ILR 1939 
Bom 533*41 BomLR 
589 

^ Not Appr. l.L R. >939 

1926 Mad <2 Rcl ILR. 1939 

Lah 103. 

224 Foil ILR. 1939 Mad 

328 

347 Re| ILR 1939 Nag 

453 

1927 Maid I Dist 14 Luck 404 
441 Ref 14 Luck. 116 

"" Ref (1939) I M.L f. 
7- 

> Put (<939) J M L 1 
l.L R. 1939 Mad 

.^7 Pixj. l.L R. 2939 All. 
207; Dim ILR >930 All 
103 

>928 Mad 38 Rel 14 Luck 453. 

66 Ref. 14 Luck 442. 

211 (a) Ref (1939) I M L 

J 64 

226 Foil. l.L R. 1939 Mad. 

65 

294 Foil tfl Pat. 530 

4^ Held o\etiuled by 56 

hlad 692; lU R. <930 AH 

54® ILR 1939 Lah. 

555 Ref (I939> 1 M LJ 

894 

571 Ref (1939) a MLJ. 

604 

784 RcriLR 1939 Nag 

S30. 

— <>29FoI 1 ILR 1939 Mad. 
328. 



i029lMad 187 Dist ILR jg3g 
Mad 333 

394 Not Foil ILR <039 

Nag 559 

409 Dist ILR 1939 Nag 

216 

443 Foil (1939) 2 MLJ 

872 

465 Ref {f^jg) iM LJ 

770 

.500 Ref 1939 FCR *93 

508 Ref (1939) 2 MLJ 

7t0 

611 Rcl (1939) I MLJ 

646 

641 Dist !8 Pat 688 

1930 Mad 154 Ref. 14 Luck 78 
389 Rel 14 Luck 40 

' — 714 Ref ILR <930 Nag 

.5<5 

■ — -844 Ref 24 Luck. 357. 

1931 Mad g6 Coiu (1939) i 
M L } 473 

120 Rel. 1030 ALJ 542 

471 Rcl l.L R. <929 Kar 

53© 

53* Ref. (1939) « MLJ 

264 

— Cot Ref. <939 AIJ i »8 
——797 Ref l.L R 1939 Nag 
530 

1932 Mad. 314 Ref 1939 F.CR 

<59 

2|7 Ref ILR 1939 Nag 

685'Ree l.L R, <939 Kar 

602 

1933 Mad 80 Rel 1 L.R (1039) 

t Cal 63 

-105 Rel. ILR 1930 Nag 

206 

185 Rcl ILR. 1919 Nag 

366. 

346 Diiappr ILR 1939 

Mad 78 

®59 Appr I.LR 1939 

Mad. 622. 

1934 Mad 573 Ref 18 Pat 670 
— ~ — 664 ReJ ILR. J939 Kar 

156 

•935 Mad. 318 (a) Rel 14 Luck 
156 

- 6i6Ref <4 Luck. 366 

890 Ref ILR. 1939 Mad 

776. 

988 Appr I L.R. 1939 

AH 162 

1936 Mad. 8 Ref I UR <939 
Lah 131 

24 Di't. ILR. (1039) < 

Cal ri2. 

179 Appr ILR 1939 AH 

162 

- 470 Ref. 14 Luck. 176 

526 Not Foil (1939) 2 M. 

LJ 44 

543 Appr I UR. 1039 

Bom 271=41 Boml. R 
371- 

808 Foil 1939 A L 1 
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1936 Mad 915 Ref 14 Luck 404 

ggi Foil 18 Pat 114 

*937 Mad 150 Foil ILR J939 
Nag 492 

273 Disappr ILR >939 

Nag 241 

301 (F B ) Rel ILR 1939 

Lah 373 

^449 Ref 14 Luck 176 

^7 Rel ILR (1939) 1 

Cal 257 

^7*1 Foil ILR 1939 Nag 

534 

707 Not Foil 10 Pat tr4 

826 Ref (1939) 1 MI j 

770 

— — B64 Foil 18 Pat 370 

997 1939 A I J 29 

iggBMad i Ref ILR 1939 Lah 
*3' 

47 Ref (1939) 1 MLJ 

476 

360 (FB) Foil 18 Pat 

>55 

394 Ref (1939) a MLJ 

753 

— , — 688 Ref ILR 1939 Bom 

104 

— — | 7> Rel (1939) 8 ML I 

779 Ref (1939) 3 MLJ 

796 (F B )Rel 1939 A L J 

378 

- - Qtd But (1939) I MLJ 
456 

1939 Mad i20(FB)Appr !939 
A L J 836 (P C ) 


AIR (NAGPUR) 

1918 N^ C6 Foil 18 Pat 509 

1923 Nag 139 Ref ILR 1939 

Nag 321 

161 {2) Not Foil ILR 

1939 Nag 357 

167 Foil ILR 1939 Nag 

648 

193 Foil ILR 1939 Nag 

580 

1924 Nag 53 Appr ILR 1939 

All 313 

97 Duappr ILR 1939 

All 313 

>55 Rel ILR >939 Nag 

52 > 

308 Dut ILR. 1939 Nag 

648 

1925 Nag 108 Dist ILR 1939 

Raf 359 

157 Not Foil 18 Pat 404 

239 Dim ILR >939 Nag 

*>9 

— - 270 Foil ILR 1939 Nag 
580 

«926 Nag 29 Ref ILR 1939 
N^ 540 

■ 306 Dut ILR 1939 Kar 

359 


1928 Nag 100 Dist ILR 1939 

Nag 521 

176 Ref ILR >939 Nag 

*74 

199 Rel I L R 1M9 Nag 

306 

23‘> Foil ILR 1939 Nag 

I 

1929 Nag II FoQ ILR 1939 

Nag 478 

191 Poll ILR 1939 Nag 

347 

2^ Appr ILR 1939 All 

313=1939 ALJ 362 

1930 Nag 59 Djst ILR 1939 

Nag 79 Ref 14 Luck 15G 

1931 Nag 82 (2) Ref ILR 1939 

Kar I2I 

122 Rrf (>939) 1 MLJ 

64 

>34 <FB) Diss ILR 

1939 Kar 241 

1932 Nag 22 Rel 14 Luck 40 
>933 Nag 285 Not Foil ILR 

>939 Nag 347 

287 Ref ILR 1939 Nag 

270 

>934 Nag »7i Rel ILR 1939 
Nag 266 

241 Rel ILR 1939 Nag 

5*1 

>93SNag 46Rcf laLuck 492 

^48 Ref ILR 1939 Nag 

G41 

52 Ref 1939PCR J59 

209 Ref 14 Luck 442 

1936 Nag €9 Ref 4t Bom L R 
1007 

‘937 Nag 16 Foil ILR 1939 
Nag 285 

91 Ref ILK 1939 Nag 

338 

1 16 Disappr ILR 1939 

Nag 432 

— 140 Foil ILR >939 Nag 

357 

147 Rel 14 Luck 156 

154 Ref ILR 1939 &lad 

358 

223 Rel ILR 1939 Nag 

246 

1938 Nag 183 Ref 14 Luck 176 

391 Dim 14 Luck 483 

>939 Nag 57 (F B ) Foil 18 Pat 
4*9 

AIR (OUDH) 

1923 Oudh ii8>Ref i4Luck 116 

1924 Oudb'ass Not Appr ILR 

>939 366 

>92BOadl> 45 Ref >939 Rang 
LR 594 

1 928 Oudh 438 Ref 14 Luck 247 

1929 Oudh 117 Dm 14 Luck 223 

1930 Oudh 53 Foil ILR 1939 

N^ 478 

95 Foil ILR 1939 All 

3*9 

272 FoU ILR 1939 Nag 
4>3 

i93iOudh307Rcf 14 Luck 538 


1931 Oudh 351 Di'appr ILR 

1939 All 647 

1932 Oudh 44 Rel 1939 ALJ 

624 

1933 Oudh 547 FoU ILR >939 

Nag 300 

>935 Oudh 411 Rcl >939 ALJ 
559 

1936 Oudh 32 Considered not 
followed ILR 1939 Kar 
43* 

J937 Oudh 12 Appr 1939 ALJ 
469 

524 Diss ILR (>939) > 

Cal 

1939 Oudh 145 Rel 1939 ALJ 
tool 

AIR (PATNA) 

1916 Pat 223 Foil >8 Pat 271 

1917 Pat 38> Ref 1939 FCR 

>93 

1918 Pat 507 (FB) Rel 1939 
A L J 260 

1919 Pat 373 R^f >939 FCR 

>93 

1923 Pat 96 Ref IL.R >939 
Mad 820 

1—159 FoU 18 Pat 810 
445 Ref 1939 FCR 193 

1924 Fat g6 Dut ILR 1939 

All J 

— a? 5, 

319 T>) Not FoU ILR 

>939 Nag 357 

349 Ref 43 OWN 8*5 

- -- 3 9* ILR (1939) 1 

Cal 349 

>925 Pat >39 Rtl I L.R (1939) 

I Cal 493 

• 4B4 Ref ILR 1939 All 

150 

521 Rel ILR (1939) 2 

Cal 163 

588 Ref 1939 FCR 193 

- -806 Ref ILR 1939 Nag 

>37 

1926 Pat 460 Not Foil ILR 

1939 Nag 580 

1927 Pat 189 Foil ILR 1939 

Nag 564 

- —256 Ref I L R 14 Luck 4 
tgiB Pat >99 Ref ILR 1939 

Mad 853 

338 Ref ILR 14 Luck. 

40 

>929 Pat 597 Disappr IJL R. 
>939 AU €47 

1931 Pat 137 Foil >8 Pat 213 
1933 Pat ^|(>) R®f (>939) * M* 

-155 Ref ILR 1939 AU 

178 

220 Rel ILR i939lKar. 

>34 

>933 Pat 163' Dim ILR 1939 
Kar 165 

——306 Rel 1939 ALJ 542 



CASES FOLLOWED, OVERRULED, ETC. 


•934 •• LL.R. ig39 

Nag 206 

ig34'Pat +4 R«f 14 Luck 467 

-^24 Foil. I L R 1939 Nag. 

383 

— . 4 13 Rel. jI.L.R. 1939 Nag 

548 

• 935 F** ®9 Foil. 1 LR 1939 
Nag 405 

13J Ref I L.R 1939 N^. 

158. 

193 Lxpl. I L.R (1939) 1 

Cal 112 

1936 Pat. •“6 D«t. (1939) 2 M.L 

J 475 

434 Foil <8 Pat 133 
462 Foil 18 Pat. 654 

1937 Pat 607 Di« <1939) 2 M.L. 

J 758 

620 Ref I.L.R 1939 .Mad. 
870. 

1938 Pat. 16 Rof 14 Luck 4G7 
137 Ref I.LR 1939 Nag 

564 

183 Ref I.LR *939 Nag. 

235. 

A.I.R. (PESHAWAR). 

•935 ‘39 • L.R 

•939 Nag 463 

A.IR. (RANGOON), 
iga? Rang 136 Rel 14 Luck 40. 
igag Rang. 211 Foil l,LR.i939 
Nag. 300. 

1930 Rang. avj Ref l4Luck.442; 

Rel.I.LR.(l939) i CalOi. 
tggt Rang 316 Disc. 14 Luck. ti6 

1933 Rang 133 Rel. 14 Luck 40 

1934 Rang 78 Diis 1939 Rang 

L R. 97. 

200 Rel. 1939 A.L.J. J020. 

1935 Rang 201 Disc & Dist. 

(1939) 2 MLJ 325 
2^ Ref I L.R 1939 Kar. 
*75 

263 Rel. I.L R. 1939 Bom. 

• jg 

267 Ref Jg39 F.C.R. 159 

2761Rcf (1939) 2 MLJ. 

753- 

1936 R^g. 26 Re], 1 LR. 1939 

Lah. 408 

^403 Ref 1939 RangLR. 

594 

1937 Rang 56 Disappr (1939) 1 

M.LJ 582. 

185 Foil. (1939) r M.LJ 

738. 

>93 Not Foil. (1939) t 
MLJ. 466 

396 (F B ) Not FoU. I.L R. 

1939 Lah 77 

506 Ref 14 Luck 366 

1938 Rang i8g Ref 1939 FOR. 

159. 

273 (F..B) Foil IL.R. 

■ 939 Bom 104. 

280 Ref. I LR 1939 Nag 

*35- 

392 (F3) Ref. (1939) 2 


MLJ 604 
A.I.R. (SIND) 

192G Sind 15 Rel I L R 1939 
Kar 

78 Dist I L R 1939 Kar 

14 Luck 40 

2s8Dm ILR 1939 Bom. 

256=41 BomLR 195 

1928 Sind 76 Ref i4Luck 351. 

1 18 Ref t4laick 116 

176 Dist I L R 1939 Kar. 

385 

1929 Sind 209 FoU I L R. 1939 

Kar. 409 

1930 Sind 16 Foil. IL.R. 1939 

Kar 409 

225 Ref I.L.R. 1939 Kar 

440 

1931 Sind 107 Not Foil I.L.R. 

•039 Nag. 357. 

1932 Smd Its Cons. & NotFolI. 


I L R 1939 Kar 432. 
-177 Foil ILR - — 
4»9 


•939 Nag. 


>933 Sind 82 Disc 14 Luck tiC 

341 Diss. ILR. 1939 Nag. 

367 

384 Ksl. t. txpt. I.L.R. 

1939 Kar. 156. 

1934 Sind 22 IMsi. ILR 1939 
Nag 180 

100 Not FoU. I.L.R. 1939 

Nag. tog 

110 Ref ILR. igsgJKar. 

121. 

—200 Rel. I.L.R. 1939 Lah. 
35'- 

‘935 73 Co***- & Not Foil. 

I L R. 1939 Kar. 432. 

200 Rel I.L.R. 1939 Kar. 

422. 

1937 Smd 95 Ref. I.L R 1939 

Nag 235 

ggCom. 41 Bom LR 970 

181 Ref. I.L R 1939 Mad 

4'5=(*939) • MLj 261. 

206 Dot & Eapl. l.I. R. 

1939 Kar. 156 

1938 Sind 36 Ref I L.R. 1939 

Lah 131. 

46 Foil 18 Pat I2t 

73 Ref I.L.R. t939 Kar 
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582 Dist. 18 Pat. 267. 

6 I C. 259 Ref ILR. 1939 Lah. 
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7 I.C. 436 FoU ILR igtg All 
‘‘939ALJ 166, Ref 
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ji ReJ I.L.R. >939 Lah. 
> 40O 

9 I C 33 FoU. 18 Pat 210 
1310 161 Rel. 14 Luck 65. 

312 (1) Ref IL.R. 1939 

Lai 433 


iG 1 C 162 Dist !8 Pat 76 
17 1 C 302 Appr ILR. 1939 All. 
518 

389 Ref ILR 1939 Lah 

23 

18 1 C 70 Appr ILR 1939 All 
220 

211 Foil ILR 1939 Nag. 

580 

389 Ref (1939) 1 MLJ 

582 

18 I C. 66 Foil ILR 1939 Nag. 
580 
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403 

2t I C. 765 Dist. I.L.R 1939 All. 

217 
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jgsAppr I.LR 1939 AU 
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25 1 C. 499 Foil I.L R. 1939 Nag 
580. 

089 Rel I.LR. 1939 Kar. 
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484=«939ALJ, 245. 
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42lC 975 Rel. 1939 ALJ 542 

43 I C 154 Ref 14 Luck. 65 
300 Dist ILR >939 All. 

484=1939 A.LJ 245 

351 FoU. 18 Pat 434 

370 Foil ILR 1939 Nag. 

465 

865 Diss ILR (1939) 2 

Cal 33. 

44 I C 94 Rel. 1939 A L I 7‘- 
3|4 Ref I L.R. 1939 Lah. 

46 I.C. 465 Ref 14 Luck 106. 

47 1 C 771 Dist I L.R. i939Nag 

478 
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49 I.C. 389 FoU. 18 Pat. 
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I— INDIAN DECISIONS. 


Steelte(_l) C P LANdUEVENUE ACT 
(2) Co SHAHEKS— AB\ni 
f3) Custom (PUNJAB) 

(4) Landlord AND Tenant 
—^Xiture e/—Xirili *f fertpntiiililli4 laftfll in. 


I ADMIMISTBATION SUIT. 

dant— If jaslifiM pacing of final decree straightaway, 
I See PRACTICE. 1939 M. W N. 360 = 

I A IB. 1939 Mad. 671. 

'SetileJ aecfuHlt — fyien re opened — SpectAe aver- 
j ment of errort— Necessity for m pleadmp. 


The 'ilUf* 
entitled to | 
when they re< ' 

the commar 
ozucalOk 

GIR 


Sale of hottse in by lenant to co-tbarer— Other 
corharera, If can sue for Joint possession. Set CO> 
SHARERS— ABaDI. 1939 A.W B.(II.O )8i0. 

ABANDOKMENT. 

Claim. See (1) AGRA TeNANCV ACT S. 107. 
{2)C.P,C0DE. O 23. R. 1. 

Holding Set LANDLORD AND TENANT. 

'Plea Practice. 

Tenancy Set LANDLORD AND TENANT. 


contain any fraudulent entries Svhena party seeks to 
re*open a settled account, there must be In the plead- 
lingssome direct, distinct and specific averment of 
errors to entitle the patty to open the account. {Aidul 
Chant and Sing.iroitlu Afudaliar, //.) AKANTHa 
Paduanabka Bhattac SubbaRao. 

17 Mys L 3. 200 >>14 Mys H C R. 19. 
AOKNOWLEDaMBNT. (1) CONTRACT ACT. 

S 25(3). 

(2) Limitation Act, 
Ss. 19 AND 20 


ABATEMENT 

Appeal. Stt C P CODE. O 22, Kr. 3 & 9. | 

Cause of action. See C P. CODE, O. 22, R 1, 

Rent. JrcCl) LANDLORD AND Tenant. 

<2) Bengal Tenancy act, s. 38. 

Suit See ACKA TENANCY ACT S 44. 

Wrong. See TORTS 

ABDUCTION See Penal Code, SS. 363. 366 and 
367. 

ABETMENT See PENAL CODE, SS 109 and 114. 
ABSCONDING, i’cr Crimin*' ‘’•r,. .. 

ABVl NB—Nathiari and Mutar, 

Bihar Tenancy ACT (as ■ ■ 

20PatLT.88=' . », 

ACCOUNTS Seealto{\) DEBTOR AND CREDITOR 
' (2) Hindu Law— Joint Family. 

(3) LIMITATION ACT, b. 19. 

(4) MORTGAGE. 

(5) Partnership dissolution. 

(6) Principal and agent. 

(7) Stamp act. art. 1. 

(8) Trusts and trustees. 

■ -Suit for— Doty of Court to pass preliminary 
before final decree— Suppression of accounts by defen 


ACQUIESCENCE— A/rmlia/r t>f 

Acquiescence imports full knowledge and it is no 
nioie than an instance ol the law of estoppel Apart 
from (he full knowledge required, there must be sotne 
lying by to the detriment of the other side {.Stone, C. J. 
and Bote. KUWARJl P. BHURELAL. 

182 1 0. 627= 12 E N. 9 = 1939 N L J. 136= 
AIR 1939 Nag. 163. 
“ADJUSTMENT” — Eaecutory agreement- If can be 
adjustment Set C. P. CODE, ". 47 AND O 21, K 2 
I.L E. (1939) Ear. 726 
• — Constructive trustee— 

, trustee will not be liable except 

■ I proved to have received {Mr, 
/ayaiar.) ATlSUKHLALt- NATVARLaL. 

183I0.885 = 12BFC 78=6BE.26= 

1939 O.LE. 686= A I E. 1939 P.O 238 (P.C ). 

Hindu loint family — Death of father— Absence 
of separate property— Creditor's suit for administration 
— H lie* See C. P. CODE- Ss. SO. 52 AND 53. 

19S9M.WN.493=A1J2 1939 Mad. 652. 

■ P leader* t fee — Property involved north Pt. 
1,24,000 — Suit nottonally valued at Rs. 800— Ca/fi«, 
laitan of feet— Basts of. 
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ADMIRALTY. 

The sabject matter of a suit ts the actaal valae of the 
property to which the plaintiff would be entitled if the 
suit succeeds and not the notional figure at which the 


A33VEBSE POSSESSION 
There is nothing in Art 28 of the Regulations for 
preventing coil sionc at sea which exempts a steamer 
from giving sound signals to a country craft Failure 


Rs 800, which the plaintiff had chosen {Broomfietd 
and Matllin JJ) NARHhttto BaBURAO 

41 BomLB 413=18310 6B5=12BB 117= 
A IB 1939 Bom 299 


loss or damage aue to tne wrongiui acts of the aeien | 


Abdullah S S ‘Ellora’ aIE 1939 Sind 349 
. . — Ctlltstin-—Aiti9naiiltty-~-Carr^ing of tarong 

Ughti bf ont thxp mitUading anoihtr^SxtU by owner of 
former againtt lalUr for damages — Afatntaniahthly 
If a ship by carrying wrong lights or by navigating 


perhaps best be expressed as doing something which | 


ordinarily to be found m a competent seaman, or a 

breach of regulation either internal I 

governing navigation or equipment, or 

inefficient or defective condiiion of tl 

equipment Extraordinary sVill or ex 

gence is wit expected but that degree of shill and that ! 

degree of diligence, which is generally to be found in 

persons who discharge their duty {Dtns, J C) 

YOOSAF SACAR ABDULLA H S S ‘ ELLOKA * 

AIB 1939 Sfnd 849 


abroad dead or bankrupt a suit does not he against the 
ship but against the owner (Datts JC) YOOSAF 
SAGAR ABDULLA P S S ' ELLORA ” 

AIB 1939 8104 349 
•—^—•Rtgulaliont for preventsng eelltttont at tea 
Art 28~FailMre to give eound srgnalt to eountryeroft 
in open tea— Effect of 


show that failure to give sound signals did not con 
tribute to the colUstott {Divts, / C ) YOOSAF 
SACAR ABDULLA r S S “ELLORA." 

AIB 1939 Sind 349 

i . ■ ■ ■ ■ can suceerdon 


0 prove his case 
must succeed or 

. ^ »• fy may be fal'e 

This will disentitle that oartv to recover, but it does not 
must be held to 
1 be entitled to 
s principle which 
■jeew applied iw 
ust recover only 

seiunaum atiegata et prooata i He rule that proof 
must not he at variance materially with pleadings and 
that a parly must <tate in his pleadings the material 
facts on which hit case re<ts and in order to succeed 
must prove those materia] facts must always remain 
one of the es«enlia!s of legal procedure /) 

- ■ NAVIGATION Co H S S 'JANAR 

A J B 1939 Cal 613 

' •• .TreEviUINCE ACT, S 31 

r odmtisioH—Whin ean be tot kdrawn 
ikes a gratuitous ftdmission that the 
'• '■ tain estate and 

1 there is noth 
said admission 
withdraw the 
(,Cof/itter and 

HWAR Fatima 
’ : -12BA 38- 

1939 AH 348 

- — t^nt cl law — Admtsiion by legal practitioner 

TW K,.. 1 5/f LEGAL PRAC 

181 1 c 721 

' • * • of— Applicability m 

son's name— Inference 
BENAMI— PRESUMPTION AIE 1939 Pat 462 


Agent or co owner— Possession by 
Anlmns 

Barden of proof 

Co owners 

Co sbareia 

Encioachment 

Entry In revenue papers 

Essentials 

remaleB—Acunlsition of title by 
Interruption 
Landlord and tenant 
Mortgagor and mortgagee 
Office of mntawalll 
Pacdanashln lady 
Payment of rent 
Possession under Invalid title 
Bevenue papers See Entry in Revenue. 
Papers 

Service tennxe. 
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ADVEESE POSSESSION— Acquisition of title 

** ' e{ title— Postttuon hf tenant 

If a tenant does not claim in himself propiteUry 
nghi< Int claims onl; a subordinate right that of tenant, 
the effect of his possession for moie than the statototjr 
nenoduto mate the land $o possessed a part of his 
tenancy {Af, Iter ewt Sen. //.) AnDUL I sTIF r 
.NSH AB KHSJEH 690I.J 28 = 

A.IE 1939 Cal 351 

- I^ent or <» rJ^tr—Pciietnen iy 

Ouster apart, a man's posses'ion bj hU agent rs not 
dispossession bv his agent 1 he like is true lMu>een co 
owners {StrCeergt A'jnfrn ^ CaDIJa UmMa v 1>0S 
MaNIS APBU 1939 A C 136= 

180IC 971-llBPO 201- 
A.1.E 1939 PC 63(PO.t 
Aoimns — Permtinie {■■•tteluon — Prtnmftten 
~Preffrtr ttleugi ng ta mjlAtr ielJ and enfoy/d iy ten 
— Inftnnu tf enieyntent in tekalf af tnatAte 

The question of adverse pov>ession depentfs upon 
ammui In the Case o( property belonging to a mother 
which IS held b> her son. hai trig legard to the relation 

ship between the parlies, the frima httt , 

would be that the possession and enjoyment 
11 on behalf of the mother {I’tnittaranii^ 
VEERACHADRAVt A f iEETHAMMA 

1939 M • 

Buratn «f proef 

Where in a suit for po^c'sion of property (he title «t 
the plaintifl, as well as the posses'i' n of the defendant 
for more than 12 years liefore suit are established and 
the plainiiS pleads that he has let the defendant rn |ios- 
session as a tenant but that has not been proved and 
the d‘frndaoi pleads adverse poss*<sion, the burden of 
proof, in such a cate, is on the defendant, and if he does 
net establish adverse po*<essioni the plaintifl is entitled 
fo a decree ior possession. (,£m, J ) MehebbaN 


I ADVERSE POSSESSION— EssentlalB, 
to Set up adverse possession against the plaint!^, 
y.) Allabuxt Issakh Mahomed. 

1939 M.L E 176 (Civ.). 
Entry in revenue papers — Shamilat deh^ — 
Mutnalh i« cultivating paisesiiin — JV. rent paid ta 
proprietary tody —Effect an title af latter, 

* Where a portion of the Shamilat deh was shown in 
the resenae papers to he in the po<,es<^i'>n of a enutwallt 
1 of a khantah, who cultivated the land through bis 
I tenants paying no rent to the proprietary body because 
I he sersed the ihaniah. 

I ///A/, that the title in the land still vested in the pro. 
I pTietary body who had given the usufruct to the 
ermr^iu/A, for (be (ime being, /or the purposes of (be 
\thji,tak iTet Chand, /) GhuLAM MOHV-UD- 
|DlNt> MOHAMMAD Din 41 P L E 283 = 

AIK 1939 Lab. 313. 

I Entry tn revenue fapert as tenant bih tasSya. 

I Where a person is in possession of a certain plot as 
I tenant, bis possession cannot become adverse to the 
I original proprietor merely because he is entered as 


• ( • . <• .. : 


Essentials— i^ehee ef Aeitils Ulit fo swstes—- 
\ Efeeesstit—)«Tojii\lond in tomindari virostgly Milled to 
I Ac (Mem Put later diicotered ta it jeroyali— A'ew /eym/n/ 
o/ rent iy oeeupanti for 12 lears—If irtates rsnt-frtt 
title— Belief of oteupants ef proprietory rights— Efftet 
eA 

Adverse possession m order to become a basis of title 
most be brewghi to the rotiee of the owner, Wberw 




lull. 


te 


V. HAJI MaHuMEli uiie X.I10..W. 

ILE.(1939)Ear E97 = AIE 1SS9 Sind 315 
—Co sharers — Things ta it prosed — Exelunve and 


■ te A* 

Essentials— Eight of fiihing s:—^ 

— Bttl drying up in hot leatons—Conturs^ 

Tn order to acquire title by pr-K— ijor 
on, the trespasser must skrwrirr 
juatein contmuily, pobh-a-r a— 
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ADVEBSE POSSESSION— Essentials | ADVERSE POSSESSION— Mortgagor and mort* 

— EitenUalt—Land used by neighbour for over 12 
years— Land not of present use to owner but eonvetuenl 
to neighbour— User— If amounts to prtsestpUoH 

Where a small piece of land which u of no present use 
to the owner who IS not a resident of the locality, and 
which IS convenient m many ways to his neighbour 
whose house adjoins the land, is used by the latter in 
various ways without objection for over 12 years, such 
user does not amount to adverse possession agai 
ownet, and is insufScient to give a title to the I 
adverse pos°es°ion Such acts of possession car 
eSectively taken nottce of at onCe ^ the owner 
whose interest they ate exercised (Kam 

r‘ I 


gagee 

eharsar, Lakshrsiana Rao and Gentle JJ ) DHARA 
PURAM JaNOPAKARA NIDHI, LTD V LAKSHMI- 
NARAYANA Chettiar ILE (1939) Mad 803 = 
1821.0 999 = 12BM 239-49L‘W 671= 
193dMWN 488>°AIE 1939M3d 456= 
(1939) 1 ML J 802 (FB) 

’ 'Interruption —Declaratory decree— Effect of 


— I nn 4yiion—ei lu mum in executson of decree 
—If interrupts adverss possession of stranger 

An attachment in execution of a decree does not 
dispossess the party in possession and it does not inter 
mpt the adverse possession of a stranger bolding 
adversely to the judgment debtor as possession of a 
stranger is not aSected or disturbed by an attachment I 
{,Varadaehariar Lakthmana Rao and Gentle JJ'\' 
DHARAPURAM JANOPAKARA HIOMI Ltd P LaKSHMI 
KAKAYANA Chettiar ILE (1939) Mad 803- 
18210 999-12 EM 233-49LW 671- 
1939 MWN 488 -A IB 1939 Mad 456- 
C1939)1MLJ 802(FB) 

I ■ •Interruption— Attachment of property— Claim by 
adverse possessor— Dismissal on ground of delay— 
Omissson to fils suit within one year— Effect — Salt 


cannot deprive him of the benefit of his prior possession 
The finality of the claim order cannot l» invoked even 
by the particular decree holder who is a party to the 
claim order and in respect of the very decree which i« 
then under execution unless he is pro*eeding to bring 


12B3 103-41 BotnLB 497= 
AIR 1939 Bom 261 

I Htet ruptt on-Effeel of 

An interruption in the o'Oipation or possession of the 
person claiming title by adverse possession is sufficient 
eotrea* » j 

Agarw SHNA 

MaDM 89 = 

364 

"toy 

ment of whole property without title— Aefuilition of 
right to undivtdid share subsequently by right of sueees 
Sion— If alters ekaraeter of possession or arrests 
course of hmitition 


The adverse character of the possession held by a 
person iS not changed by reason of that person subse 
share in the property 
who has been in enjoy 
r on becomes entitled to 
operty under a right of 
et tVie tharacter oi bis 
f limitation (,Pataniali 
[TV r MUTHUSWAMI 
60 L W 671 

- .. •> M k all -Khorposhdar adversely 

enjoying usufruct of adjoining jungle belonging to 
grantor — Title acquired by See Limitation act, 
S 28 5 BE 676 = 18110 777 

txsnilord and tenant— Hon payment of rent for 
tve^2^ars—lf creates rent free title to land 


. the ]odg 

. • . otherwise 

- • o lake any 

farther steps in execution of that decree it cannot be 
held that the prior possession of the claimantfs broken or 
that he is estopped from pleading bis prior posse<sum by 
reason of the order dismissing his claim and his om i ssion 
to file a suit under O 2l, R 63 C P Code {yarada 


XXX. g dji-AaP. ladyPat 2b8 
- —Mortgagor and mortgagee— Mortgagee, if can 
assert adverse poisesston 

A mortgagee who enters into possession of the mort 
gaged property in his capacity as a mortgagee can never 
during the continuance of the mortgage assert any 
adverse possession aga nst the mortgagor The mort 
I gsgor’s Tight to redeem remains alive for sixty years and 
1 no question of adverse possession arises until after the 
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AOVEESE POSSESSION— MoAgigor acAmort- 
gtgee 

expiralion of that period {R<nrlinJ and CAatur/t, 
//.) WaJID ALI r AUD\D KHAN 18410 121“ 
12 BJ*. 222 “6BB Id 

tnd mort{i^e~M^tgiZtt »• faint' 
i\m — If <J* frrtrri‘t afjiait nartfafei 
In certain citcnmMances a motljagee in pos'f'sioncan 
pre<cnbe against the tnoitgagor, ihough generally be 
cannot (Fail Ah and I'jrmj, JJ i BaLDEO Singh 
f. Muhammad Akhtar. lailC 604“ 

1939 PWN S3l“20PatLT 399- 
AJB 1939 Pat 488 

Office of mutavalli of mosque — Acquisition of 
by prescription — Society registered under Societies 
Kegistra’ion Act— Management of mosque as mutiaaralli 
adversely to person claiming to be tnuiaualli— Effect 
A'rr Societies Recistratiqv \ct. S 20 

. 60 LW 731 

— PardaoJiAin la ly — Founuen adtrrit ta ftrda- 
it3ihin-—Jf iktu/J ft lreuf\l kamt ta ktr incutedge 

To cons'itQte advene possession ilia generally anlli 
cieni that the possession is overt and triihoot any attempt 
at concealment so that the person against nthom tune is 
running ought if he eaera-es dilig'nce. tc 
» hat IS happening A person whose iigh • 
openly usurped cannot te heard to plead t • 
was not brought to hi» notice But this . • 

to the case of a pardanasnin woman behind the pgrdah, I 
who may not be aware of or might not know what | 
was happening notwithstanding the exercise by her of 
due diligence so far as she could The Court should be | 
alert to protKt the intere*t» of a part • 
and should, in her ca*e, rely more 

preiumptions (03iii,yC ani Caia j 

Acanmali 


ADBA PRE EMPTION ACT (1922), S. 9 


there Is sn ttclanon or ouster of (he other co sharers 
I {.Mtkktrita and LaUfur Rahman^ JJ ') KlTAL ALI v. 
' Anil Buiari Dutta. 43 O.W N 877-= 

I 70OLJ 93=AIR.1939 0al 723. 

I Inam grant of ownership of soil— Trees on 

land occupied by khots, dharekans and permanent 
tenants prior to grant— Latter cutting, selling and remo- 
ving trees forever thirty years openly, constantly and 
withinit inamdai's con<ent and without protest from him 
I— Effect of. ^cr Grant— Construction. 

41 Bom.EB. 80S. 

I *-' Service tenure— Non performance of service for 
I over 12 years— Effect of. Srt Grant— SERVICE 
GRANT 1039 P. W.N 99 = A I E 1939 Pat. 362. 
AOBA PRE-EMPTION ACT (XI OF 1922)— .Sru/'r 
j — A'lraurte /a farptir ruUt of frt-einfiien—If fer- 
I mttubU 

I The Agra Pre-emption Act was intended to consoli- 
date and amend the fa a* relating to pre-emption and 
therefore It purports to contain the whole of the law of 
. A— — I .k/. 4.. j-M •-'•nd that 
• • 1 of pre* 

• ' init and 

I l.LK tlttoirMH 625“ 

11 BA.6g3“1939 AWR (HC)110“ 
1939 ALJ.263“AIB 1939 All. 263, 
— S AiXi—PiatHtiff and dtftndani elaimmg tqwtl 
./A.. ta—Onut. 

party that asserts 
proprietor merely 


1939 A.W.E. (B E ) 240 

■ •Farifiitan und/rinfahd title— Exchangt neithir 
ttamped nor rtfisttred—Patitiiian far eter 12 yrart— 
E/Teet, 

M here a deed of exchange did not convey any title in 
asmuch as it was neither stamped nor registered, but a 
party Was in pos<ession undisturbed and for over 12 

concerned, (a 

1939 ■ . . 

■'Potitiiion under invalid title — When advene 


Dwarka Pershad. 1939 A.WB (HC.)408“ 
1939 ED 365“ A.I.B 1939 All 618 
■ -Peiitiiion held by wrongdoer for ten than 


arcofding to law. On the death of such wrongdoer, 
therefore, whatever right he has In the properly devolves 
upon all his heirs. If possession Is continued only by 


r/nr/nrd muaS — // ‘ta tharen'— Taking part in ad- 
mimitralian af Ike alfairi af the maial—Jneaning af. 
Where the owners of «peci6e plots of resumed 
muafi are found lo have an interest in the joint lands of 
the mahal and also to have a voice in the administration 
of the affairs of the mahal, they cannot be regarded as 
‘petty proprietors’ as defined in Ihe Agra Preemption 
Act S 4 (7), but must be held to be 'co sharers' as 
uch proprietors of a 
ointment of a lambar- 
the ‘administration 
I Ahmad and Bafpai, 
I Jj.) ClIlKANJl L-AL f V,HHbDA LVL. 

! 1039 AWR (HC)722. 

' * 'a ikarer'— Petty proprielar’ 

; af returned inaa&—(Vhen 

■ plots of resumed muafi In 

^ Mthin the meaning of the 

definition of that word in S.4(l)ofthe Agra Pre emp- 
I tion Act, they not being ‘petty proprietors* within the 
meaning of that term as defined in S 4 (7) of the Act 

' — *v— - .u ipointment of 

• mahal. they 

■ in question. 

■ ANl.1 LAL V . 

• ■ . (HO) 863. 

•fert ta'land' 

er'makal'. 

The word ‘which’ occurring in S, 9 of the Agra Pre* 
efflptlon Act can refer only to ’mahal’ and not to ‘land’ 
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AORA PBE EMPTION ACT (1922'', S 11 
in the section Apparently the intention of the legtsla 
ture in making the provision in S 9 of the Act is that a 
person viho had at one time been a propn^or in a 
tnahal and oho still held an ex proprietary tenancy m 
any part of the mabal should not be prevented by a 


1939AWE (HC)496=AIE 1939 All 618 I 

■ ■ -S 11— Sale by tent free ** 

rise to a right of pre-emption 

ACT, ss 156 AND 192 193E ■ 

■ ' -S 11— SeaPt and appUcai , „ , 

tmption if acerutt en tht extreue «f the right of 
repurehase if the or-t pnal owner 

The right of pre emption recognized by the Agra pre 
emption Act does not accrue on the exercise of the right 
of repurchase by the original owner S it i 
is exhaustive of the cases <n which the right 
tion accrue, and 13 confined m its operatio 
where a co sharer tells any proprietary inter 
etc The right of repurchase when £xerci 
tantamount to the sale of the property withi 
ingots 11 The section applies only to cases ot i 
voluntary sales and not (o transfers in pursuance of) 
agreement to re transfer UtM Ahmat J) ChOHNI 
LAb V Ram PbASad 1939 AWE (a 0 ) 815 ) 
3 12—Aratidari — Co sharer in (he 
khewal— // has Ike right of priimption 
By S 12 of the Agra Pre emption Act a copatc 
in a petty proprietary interest has the right of pre < 
on Wheie a plaintiff is a co sharer lo (he se i 
khewatXn which the srazidari in dispute is situated be) 
has a neat of pre emption Kl^hal Ahmad J ) 

RAle SuRAJ Kumar SiNOH 

180rc 625-nB • 

1938 A W R (H 0 ) 847*= A I E 1939 A 
— Ss 14 and IS—Seope — // exhauitive «/ medes 
of deslreymg right ef prt empuen—ffetKe, tf tilt 
gatery—Orat (tmimuHiealion a’ld re fatal lopurthaie— 
If enough 

Ss 14 and l5 of the Agra Pre empli 
prescribe the procedure by which a vendor 
end to a co sharer's right of pre emption 
exhaustive of all the inodes open for de^trc 
right It IS not obligatory on a vendor > 
notice prescribed by S 14 It is open to 4 venuor 10 1 
oraVly inform a— v«- 

of his Intention 
purchase the p 
exercise the ngt 
BhOra Singh 

11 ■ . • 

■ ' S l&—iJinau manager/ retutai to purchase \ 

property — If affects nght of preemption of other ^ 
memhert 1 

Where the manager of a joint Ilinda family refnsu I 
to purchase ihe property his refusal disentitles the other 
mem^rs to enforce the right of pre emption H»s ' 
refusal to take the property in the exercise of the nebt 
of pre emption is binding upo 
family {Igial Ahmad /) 

182 ; »■ : . 

1939 A WE (HO) 254 .■ 

~ ■ -S l%—ft<futal to pure! 

Hindu family— Suit by any ot 
lion— Maintainability 


AOEA PEE EMPTION ACT (1922), S 20 
The exercise of the right of pre-emption by the 
manager of a Joint Hindu family must necessarily be on 
behalf of the members of the family Hence the refusal 
by the manager of a joint Hindu family to purchase 
certain properly is binding on all the members of the 


prtce~tttmt 


of consideration 


substitution for 
in a pre emp- 
substitution, to 
of sale consi 

deration when as a matter of fact those items of consi 
deration have changed bands Where one of the items 
of consideration for the sale is the payment and dis 
chargeofa mortgage debt incurred by the vendor 
-* - tiff in a 

ilion on 
training 
nforce- 
RaIi' 
741-- 

laua A ij3 935 

— — S VJ—Actual price— Onus 
Where the circumstances attending a sale are mch as 
to cast a doubt on the genuineness of the price as 


- — Ss 19 aDd2C>(a9aiBesded)— fri/eAytvwdrrfe 


whom he IS the manager and who happens to have a 
sQpeiior light of pre emption to that of the plaintiE, but 
(he deed of gift does not mention any Que non of pre 
emption having been raised or the transfer being in 


SS 20 and 22 — Defence bated on S 20— If open 

Preemption Act is 
of a suit brought 
f and Verma,jj') 
• aShao 

■ ■ j72 = 12E A 148=* 

■ ■■ 1939ALJ 344*= 

I AlE 1939 All 380 

■ 3 20— Ct ft by manager of /oint Hindu family 
\ toco vendee to avoid decree for pre emption— If a benefit 
to the eitate—Co vendee^ if acquires indefeasible interest 
I —Smt for prt emption if can he 
I Where (he manager of a Joint Hindu facnily who was 
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AQRA TEKANOT ACT (1901) 
cannot tie a? provided by 20 of the Apra Pie emptlon 
Act. {Fmmrt anJ Vtrmj.J/) \{OHIB AU KHAM 
r. Caldeo Praskad I.L B.f 1939) ail 305- 
183 I C 672»=12B-A. 148* 
1939A.W.B (HO)157-=1939A.EJ 314* 
A IB 1939 All 380 

AOEA TENANCY ACT (II OF 1901)— 
tihet ef a dxfrrent tenart a lin^nt — 
empurits It mcrpfr 

When a tenure diffeient in character from Iheone 
»hicfa was enjoyed IS superimposed on a tenant then 
under the old Act i*i»re was no question of merger but 
of suspension or keeping the right m abeyance Hence 
where a person entered as a ron-occopanTr tenant {ust 
before the Act of 1^26 came into force, takes on a air t 
lease there is no question of merger and on the 
determination of the sizr.c pciA/i lease the right which 
had remained dormant, namely that of a non.o:oipan 
tenant revneo under the new Act {.VjriA, S A/ a 
Af/lta, /At) JAI KiSHUN r TULSI RAM. 

1933 BD S36->193gAWB (BE)2: 


AOEA TENANCY ACT (1926), S. 13. 

I (Afani. S. M. a».i AMia, J. dA) MANOHAR DaS ». 

I Syed Kazim HirSAiN 1939 B.D 326. 

Sa 7 and n-Sir land— Granting of tccupancy 
nghh and lra»sftrri'ig of possemon—S’ibsiqutnt tale 
of frt-pneljrf rigkli— Claim to eX‘prepnetarf rtgitt 
on the ground ef the invalidity of the grant of oceupancy 
nghte 

Where a person confers occupancy rights on another 
in re«pect of his own d‘»r land and transfers posse-sion 
to him and requests b) an application that bis Str rights 
be cipunged from the ihalauni and his request is grant- 
ed, he cannot alter the sale of the proprietary rights 
tarn round and claim ex-proprietary rights when it is 
found for some reason that the cunferuient of the occu- 
paiicy rights IS invalid {Darling, S.M.) llANS RAM 
t GaINOa LaL 1939 BD 43* 

1939 A_WE.(BE)m 


'in OF 1926)— laeeniee, tf reeogniieJ uni • 
tie /1-I— Entry at mi tenant h\\ *waz 'ood—Statui 


tenant —Entry »f toord ‘'larfal'— ^feaning 

Licensee is nowhere defined In the Agra Tenancy Act. 
That word «o far as the cultivator Is concerned, is not a 
term with which the Revenue law has anything to do. A 
person wbo'e name IS entered as sub tenant fc/acuus 
reetf IS at a matter of fact a sub tenant (>.c ) a non* 
occupancy tenant Such a person, is treated as a sub- 
tenant, wbuh he It, and not as a licensee, unless there is 
a document to show that the holding has been hypotbe* 
cated as a security If the recorded tenant has put any 
person in culiivaiing po**e<>ion on bis behalf except as 
usufructuary mortgagee or t 
the cultivator « ill be shown • 

the iitjrrd With the word <l/< " • 

the licence caa be witbdrawi • 

at the sweet will of the recorded tenant {AfeAia, / Af.)\ 
Hari Nath Singh t>. SATYAOtn Sincii. 


the three tenants enter into a new contract as regards 
the rent, the third one cannot be allowed to come for- 
ward and impugn the transaction and seek a declaration 
under S J2J of Act. (Afehta. /.Af.) MUNESHARi/, 
OUDH NaRain DHAR DUBE. 1939 B D. 247« 

1939 A.W B. (B B ) 215 


— ■ S IS—llreat ef one year tn potteiiion—/f Sort 
elaim to benefit of the netton. 

Where there IS a definite break in cultivation for 
oneyear as the tenant was out of possession fur the full 


a I'S—hxed rate holding— A inaing by tetUe 
nunt offieer—Afitdeieripiionof a plot—Correelion, 




ut in as tenant— /fe‘‘‘^^ 
^ freifatt. If can U 

Act of J901 rl**,'. 


conclusion that it cannot be put to any other use consi. show (hat the defendant was wii' 
dering the /«n( cnimMr, then the grove has tnamiatned ejectment and had kept the pu'v-. 
its grove character. It is not the number of trees that reality <mly a trespasser and *.wi- 
would matter but it is their location that wouW go to pass in his favour U no* 
Indicate whether the land can be put toany other use, and Mehta, J At) PaSW/^ v-y, 



r 
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AORA TENANCY ACT (1926) 8 14. j 

Shankek 1939 ED 132'* 

lOSSAWB (BB)159 
— — B 14— preprietary ngkls — Aeeruat — Hew 
left 


OAVA ^kaSaU lujj a vv a va a ; <u= 

1939 BD 272«1939 ALJ (Supp)76 

' "S li—ManiPalory, tharatler ef—Efftit—Hent 
agrttd /i? f’rtvaldy 

In the face of the mandatory provisions of b 
the Tenancy Act any rent arrived at by private 
ment regardless of the provisions of law is again 
rent fixed under S 36 of the Land Revenue Act Relief 
cannot be granted on the basis of such rent {Aftita J 
A/) NaBIULLAII ti LACilKMI FRASAD 

1039 AWE (BE) 69(1)= 
1939 ED 208 = 193gALJr (anpp)64 
' ■” S 14 (1) — Ex preprutary rent — If tan 
intludt extra thargt tor eugarmtan* eulltvaltoH 

Under the Agra Tenancy Act S 14(1) the ex»pro 
prietary tenant holds at a rent tshich is calculated oii 
certain fixed rales Unless they Included provtsicmfor 
estra rent on the ground of tugar>cane coliivatioi 
es proprietor cannot legally include such extra c 
{Bennetand Vtrme, lllSHUNATH 
t RAWLAOARJAU 18310 471-12EA 

1939 ALJ 617-1939ED 234- 
IQSOAWE (nO)S13-AlE 1939 AU 600 
— ■■■■'8 l^^Oeeupaney rtg/ilt^Dderminatten ai to 
—‘tmplieitltOHt Mind Ss 14 fv 17 of Tenanty At! of 
iOOl-^li/eeimenl or turrender ai d freth admittien~ 
Tetktng of termer penod of tulitvaiioH 

Ss 14 to 17 of the Tenancy Act of iQOl implied that 
U there la a surrender of land viith implied agreement 
and with n A year the tenant is admuted to <ome other 
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AQEA TENANCY ACT (1926), S 23 
iAfarei,S M and AlePta, J M) Momtaz HUSain 
r CHtDOA 1939 ED 626(2) 

— S 17(1) (a) — Oecupaney rtghtt — Ccmpilenty te 
I eenftr — If hen should tf present 

“■ ifer occupancy rights contem* 

. the Agra Tenancy Act must 

>• upancy rights are conferred 

• Rauf f ABDUL Ghani 

1939 BD 323. 

' -Statutory tenancy— IVhtn ran 

I ante — Tenant of Sir, subject of transfer— Status of— 
Abtence of clatm of ex-proprsetary rtghU 

According to S 19 of the Agra Tenancy Act, without 
» J . — K-j be'-ome a 

face with the 
m before A 
ransfer and m 

which ex proprietary rights are not claimed, cannot, for 
that very reason become the statutory tenant of the 
holding He coiiiinnes to be a non occupancy tenant and 
as such bisejectment will have to be eought under S 86 
of the Tenancy Act (^Alekta, J A/) JaCBOTTAM 
Kailas SAHl 1939 BD 395 

S 20 (2), Proviso (l)(b) — Proceedings' tf 

refers only te e/feettve proctedmgs— Holding, mort 
gtgtd with possession— Landholder if tn a position te 


holding has been mortgaged with possession the land 
lord IS not in a position to take effective proceedings in 
assertion of his right till after redemption {Mehta S 
Af) RAfESHWARl PRASAD SIhOH r SARJOO SihGH 

1939A WE (BB)26 
■' — 8 20 (2> Proviso {’b't—Hnr to statutory tenant 
— Pasture to eject wtthiH time ollmed— Effect 
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r be deducted — Status of suck tenants I Laos greening succession 

\\ hereseven years’ leases areexecuted Infavoutof pet j According to the Tenancy Act, 1926, S 23 (1) the 


to confer on pcr'on nho had not ce chared— Consent ef 
CO sharers— tfceeinly 

A lambardar has no right to accept as an occopancy 
tenant a daughter's 'on when tesatly be could not 
possibly <ucreed to his maternal grandfather as be was 
tjo young to hare co-«hared in cultivation with him 
doting hi« lifeiime, without the consent of theco-sbarers 


I daughter who died after the Tenancy Act of J926 came 
! into force (r,e ) in 1933 soceessicm was held to be govern 
ed by per-onal law as it was not shown that the 
' Tenancy Act of 19*6 had modified the personal law in a 
case like that of the one before the Court and that it was 
not necessary for the claiirants to show that they had 
shared in the culiiration with the la«t male owner 
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AQSA. TENANOT ACT C1926). S 25. 

{Bennft cmi I’tn-ta, JJ) tiAK NARAIS SINGII F. 
NandRam. 181IC 33-11 RA 644- 

1939R.D.61-19S9 AWiS (HO) 27- 
1939A.L J. 199-A I.B 1939 All 197 
■5 23 (2) (b >— at ktlJing unjir S 37 
—D'3lk tf ent ef tkt keiitri—ZatHinJaT^ %f tantn- 
ttf^uct Hno tinant nwJtr S 23 13) (b) 

When a holdirg vbi:h stood in the name of 

tiro broihers ii divided under S. 3? of the Tenancy Act, 
on the death of one of them his widoir has a life inter 
e<t and the other brother being a co tenant is eniiiled as 
resetsipfier to bis deceased brother'* 'bare In tbe tenancy 
As long as the bolding i* not conip!etet> divided into 
tvo boldines ihe tamindar cannot introduce a nen 
lenartcnderb 23 '2) (At of the \ct so as to defeat Ihe 
rignts of the anrvisor in the bolding and against his 
tnihes C.V<"4/J.y..V) KauJadI t MUNtSAR AMIR 
1939 r.D 218- 1939 A.WB (B B.) 266. 

-Ss 21 aod 41— y^iMf fjmili — Entry of ktUtng 

in Ike na’Hf of me of tke mrmirr/— AV ittafti tefa 
rat{—£lfiel-~Dealk ef /1j/ member — Proff of to- 
tkortng, if nereiiary, to run! e/e.'fment 

Where the members of a joint Hindu familv li*e 
together and manage the cotntnen<al afiairs of the 
family, though a barliculat holding might be entered in 
the name of one of the mernber*, so long as there is 
evidence that it itas not treated as a severally and there 
IS evidence that it was treated as joint and that Ihe 
family was also joint, the holding is practically a joint 
family holding As nch on the death of that member 
It II not necev'ary for the other members to prove 
CO ihaiing in cultivation with the deceased, in order to 
re«ist a suit for ejeetrrent under ^ 14 of the Act. iJ> 0 ' 
forf.SAf onJAfek»,0/rg SJf.) -- - - 

PASHPAT PRATaP Sl^CK. 

1939 • 

■ ■— -8 2i^P/-marriogi of ' 

Ittatt, if ip«o facto dtlermined. 


AQBA TENANOT ACT (1926). S. 37. 

Tbe action of one of the co-tenants would bind tbe- 
oCber co-tenants and hence it is up to the latter to see 
that he does not enter Into void leases. When ihere is 
an illegal sub lease by one, It would entail an ejectment 
of ail {Mirth S. M ami Mehta, J.M'\ KjSHEN f. 
KaMTA PRASAU. 1939 R.D 309. 

— S 29 {\) KOA-iX)— Occupancy Unant marl^iging 

and iubletling hit flett—Ltability U ntciment 

Where the occupancy tenant of a holding of 4 num- 
bers has mortgaged with pos<e«Mon two plots and ille 
gaily sublet the other two. he deserved to be ejected 
{Darting. S M and Mthtt, / M') VlNDHVACHAL 
Rai : Mahomeo Husain 

1939 AWR (BB) 13 = 1939BD 305. 

8 32 (2) — Benefit ef-^JVhen atailabie — Utu- 
frnetuarf mortgige by occupancy tenant — A'e term 
fixed t" mortgage—Surrender to landlord by refiresen 
lain* of mortgagee 

W'bere an occupancy tenant eaecutes a usufructuary 
mortgage in which no term is fixed and later on the 
reptesentaiives of the occupancy tenant surrenders the 
holding to the zamindar and Ihe mortgagee is sued under 
S 41 for ejeclment by the zamindar, he is entitled to 
the benefit of the provisions contained in S. 32(2) of 
the Agra Tenancy Act for the mortgage is a subsisting 
one and IS in force and no question of the term or ‘the 
I reroamder of the term of the mortgage’ having expired ‘ 
' can ari'e {Bennet and Verma, JJ) MAHARAJA OF 


s Act. {Uom. I 


19S8BD. 910-1939 A.W.B (BS)60(2) 

■ 8 Zl-~flighl of collalerat to tutceed under— - 
ConitUont to be proved or fulfilled. 

It IS not ntcessary that the collateral who is claiming . 
to succeed under b. 24 of the Tenancy Act should not I 
have a separate bolding from the deceased from whom 
be is claiming inlientance It U not necessarv that be 
should be staying with him all the lime. There might 
be jointness in tbe beginning followed by cessor of com 
Riensality and later on, one of the members of tbe 
family becotnins effete there may be a reunion, so that 
assistance would be available to the members of the 
joint family in a newly set up commensaUty, All that 
is necessary is that the collateral should have co-shared 
in the cultivation. {Mehta, J M) KADHA KRISHNA 
f.CayaDin. 1939AW.E (BB)23- 

1939 BD. 408. 

■ 3 217—Sui-lcateiacof"-— ‘ > 

A sub lease in contraventioi * 

Tenancy Act is voidable and 

given to the tenant to enable him to eject the sub>les«ee 
within ihe time to be fixed by Court. {Marti, SM. 
and ITehta, JM.) JAMUNA MiSKA v. JAI GOVIND 
RaMTeWARI. 1939 RD 638- 

1939 A W B. (B ) 238. 

' “"S. Zl—Void tubdeate by one of tki 
Other! , if offeeted. 

Y.D. 1939— a 


‘ • ■ * ' ’ ’ on a void deed 

ncerned. The 
e to be ejected 

* , ide any period 

void transfer. 

i{Mehea,'S M.) KUBER UPADHYA F GaNCAPRASAD 
GiR. 1939ED.S4(2)- 

' 1939 A.W.B (BR ) 144. 

holding — If 


open. 

A suit under S. 37 of the Agra Tenancy Act Cannot be 
maiirtained for a division from part of a holding. 
{Mekta.J A/.) DOLESARA ». RUPAN Rai. 

1939 RD 23-19S9AWR (B R ) 120. 
B 37— Division of holding — Effect— Mortgage 
by CO tenant of his share after division — Liability to- 
ejectment. AGRA Tenancy act (J92b). bs. 82 
AND 37— LIABILITY TO EJECTMENT. 1939 R D. 267. 

3. Zl—Dil/iion of hotdtng—Entry in tittage 
paftrt from 1272 onxoardt-— Effect— Plea of vntkdrawol 
— Onut—Faett to be proved 

; Where as early as from 1272 a person’s name is 


heavily on that co-tenant who alleges that tbe other cn- 
tenant had withdrawn from that holdmg. He will l>ave 
to show that some overt act was committed by whi'-}, 
the CO tenant's right was denied and that llyearsl^ie 
passed since that penod Else be cannot realvt « 
under S. 37 of the Agra Tenancy Act for tbe dj.is.' 
of the holding. {Mehta, J. M.) BHARAT b'sci 
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AGBA TENANCY ACT (1926), S. 37. 

PathaK Har Sahai 1939 E D 105= 


placed solely on the setilement entry in 1308 in |he name 
ol the n-oman as an occapancy holding and «bere the 
previous entry shows that the holding belonged to the 
family of which the woman was a member and the 
subsequent entries bear out the view that it reverted to 
the famil) on her death a son of that woman could not 
resist a division .j . 1 ... » 

descended to him i ' 

Harper, J Af) B 

PRASAD. ■ . 

1939 RD. 177. 

' “ 'Ss 37 aod 44 — Jemt living and cultivation iy 
ircthers — One of them rieerdeJ at teeupaney tenant—' 
HispiUtt—froper remedy ef reearded occupancy 
tenant 

Where the plaintiffs and defendants were the sons of 
the same father and mother and all lived joiacly and 
cultivated jointly and one of them is recorded as occu 
pancy tenant, bis remedy in cate of disputes, is under 
S. 37 of the Agra Tenancy Act and not by a suit under 
S. 44 against his brothers {Afarth, SM and Mehta, 
j M.") Raja Ham v Pawcham SibCH. 

1939 ED 493*= 1939 AWE (BE) 217 
— — ' 83 87 aOdS (14}— d'Mf under S.il— Appeal'— 
LtmUaUen—Startmg peml— Analogy ef preliminary 
and final decree, tf apptiee. 

In a suit under S. 3/ of the Tenancy Act the final 
adjudication takes place only when the division u 
complete and limitation for appeal starts only from that 
date. The Agra Tenancy Act does not eostemplaie the 


— — 8 Mi— Acquisitien—Juitifieatian— Negativing 

cireumr'ancer—Olieet of .S'.40 

Where the applicant lives in a different tahsil twenty 


AQEA TENANCY ACT (1926), 3. 44. 

' ' — Ss Acceptance of rent on behalf of 

-*» * »-' • ^ —Perton paying rent, tf can be 

has been making payments on 
i recorded tenants and they had 
plaintiff’s agents and the usual 
1 , such a defendant cannot be 
ejected under S. 44 of the Tenancy Act as a trespasser. 
But fresh rent can be asse^ised under S 45. (.Marsh, S. 
M. and Mehta, J M.') ChITESaR RaI r RAM RAN 
BijAi Prasad 1939 A WJl (BE) 139 = 

1939 ED 472=1939 A LJ.(Supp) 84. 

S Admission to l-nancy — Acceptance of rent 

• ' ' ' ’—If would amount to— 

■ been recorded as occu 
^ j j deceased person, though 

as a matter of fact they were not bis heirs, the fact that 
the rent was accepted from such persons underthemis 
taken impression as to heirship, that cannot amount to 
an admission to tenancy It is the person who claims 
to have been admitted as tenant that must prove that 
there was the intention to create a new contract of 
tenancy on the part of the landholder (Bomford, S Af 
and Mehta, J M") RaM ChARAN LaL p LalOO LAL 
1939 E D 69 = 1939 A.W E (B E ) 155. 

— 8 4i4—Applieabilily—£/eclment ef one te'sharer 

by another, as a trespasser— Jf possible— Proper remedy 
—Suit under S Ah— Duty ef plaintiff to prove title. 

Oue Co sbater cannot get ndof another co «haieT by 
suing for bis ejectment as a trespasser. In a case where 
a CO sharer has taken pos«ession of land and has been 
permuted to cultivate It for a number of years, the 
obvious inference Is that he has been in occupation with 
Che consent of the coparcenary body As such (he 
remedy of the other co sharers is to sue him for profits 
As a suit under S 44 of the Agra Tenancy Act can only 


SaCWA. 1939 AWE (B E ) 16 

■' 83 44 and Applicability— Forcible posses- 

eton by co-siarcr—Erectmenl—SeeUon appheablt— 


Ing as enclaves, all other owned plots, remove the chess I 
board pattern of the area and secure compac*ness I 
(Somfard.SM. and Mehta, J M) MANGALt- SURAT 
NARAIN Pandev. 1939 E D. 125» 

193gA WE (BE)168 , 

' ■ “8 40— Application under— Lo'al inipec/ion— 

Necessity 

Wherean applicant asks for acquisition of 
land in order lo enable him to run compact and 
dated farm*, the Collector should make a local in .w , 
of the land If the applicant has already the existing 
ihuabatht which he genuinely cultivates « 


S 44— Coparceners— One of them stken can ctcet 
tretpaisci . 

U here one of the coparceners by virtue of a mutual 
agreement among themselves, collects the rent of a 
particular land, be is cbe landholder thereof and as such 
' ’ 1 as trespasser 

■ Mehta, J.M) 

■ • ■ J9EI> 439 = 

1939 A.X J. (Sapp ) 90. 


1939 E D 528= I potettaoie—Rtsteralion to posseisioit in 
1939 A W B. (B B ) 228. ] another decree— Statue of tenant. 


JHANJHAK. 


respect of 
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AQBA TENANCY ACT (1820. 8. 41. 

Wbtre a tenant ba» bt«n once Jcsally «}«cted under 
S. 79 o( the Tenancy Act and the landlord has obt^ned 
{aKSC^ion, thi.,cgh thereafirr he might have been for* 
tnallj restored to pen^esMon vben he paid np the arrears 
erbeneiecnuon «as taLen in letpoS of another rent 
decree, yet the e}eament aa the result of the rent decree I 
i« b.rdirg on the tenant andhelsooly » * > - --• 
the holding {Mirsk,S.V.\ NANHEV p 
Unus Ahmad. 1938 A.W3. (B J1 
19: 

— I. S. 41 — Crani (•/ f-ittjt if 

iia/f—SMiief^etJ fo'cistf tf trtdil9r'—Ptt>t rreit* 

dulirt tranifir—Tlst^Statut tf 

\\ here a tnoitgagor ia poves^ion grants pattas *Mch 
rufTO't to create occupancy rights but vnuh tdo not 
conform to the requirements as laid down in S. 17 (I) 
(#) and (5) and tKe ctedllor purchases the property sob- 
aequenlly and seels to eject lf4 tenants on the grounrl of 
the lease being fraudulent. It is the conduct oi the par* 
ties that would primarily go to deQdc the Issue whether 
the document confers a natatory right or not Whether 
ilia an a • ' • ' . ■ 

meat or 

T. p. At • • . • • . • 

thetrans. ■ ■ , ■ • i • • • ‘ i 

sire ai d the interval between the patta and sale wa« | 


uaiM.u. jU.aiihK L.At. 0. .aliKiiiu i 

1939 A.W3- <8.B.) 51, 

■ »-3. 41— Z,««re iy rntrlgafft^Ctitee, wAtn fretett I 

gd frem I 

When alea<ebya mortgagee Is found to bene 
fraudulent, eoilusiTe or unteasonable, the Court 
hold that the admission of th • 

and as saeh be cannot be eje' ■■ 

out be accepted as a tenant 

transferee after redemption. *' . 

p. AMAH Singh. * ■ 

1938 A WJl (BE.) 255. 

— S, ta tf/eUntni-^Ahenct «( any 

tiniract ef tenaney-— plaintiff tah t'apnttor of khe* 
wat to laAuA lAo ploli in ditfiulf itlong. 

Where the plamtiS is the sole proprietor of the 
AArj-at to rrbicb the plots in suit belong an-* «v.u 
(he defendant a neighbouring zammdar is It 
and there is no contract of tenancy, (he 
liable to ejectment as a trespasser {.Darling ’* 
Mehta, /. At) GaNCA PRASAD hlNGH v. OIHWAH | 
SINGH. 1938B.P. 937=1939 A.W.B (BB.)68 
■ 3 41 — Datthty to titeinient—Aeeeptanee of 

tnkoneed rrni—OctupaUm for ot'ir 12 ytari—Piloppel 
Where enhanced rent is being taken from some] 
persons treating them as tenants and 
have been in occupation (or over 12 j 
under a void compromise, they cat 
trespassers and ej»cted, for the tamii • 

his own conduct. {Darling, S.M, " • 

KoMiLr.jAGESHWAR Prasad 

1939 A V 

——8.44 — Suit under— Abaleniiiu — rreta intt ay i 
euttenor m interest— If lus 

Where a suit under S. 44 of the Agra Tenancy Act 
abates owing to the death of the plaintiff, 0. 22, U 9. 
C. P. Code, bars a subsequent suit by the successor in 


AQRA TENANCY ACT (1929), S. 44. 

. — " S 44— .Surr under — Claim as mortgagee made 
tettA refertmt to a lerong plot—Liaiility to eieetment. 

W'here owing to a clerical mistake, the tenant m a 
suit for ejectment, pleads that he held one of the plots 
from the aimindar and the other as a mortgagee but 
gave the wrong numbers w ub reference to the plots, his 


ACT.S 31ANDACRA TENANCY ACT, S. 3l. 

1939 E.D 299. 

— — S. H—Suit under — Matnlainability-^Plointiff 
tellt.Ung rent and abtaiuing pesstsston under S 79— 
Eieetment, $f eon be resuted. 

Id a suit under S 44 of (be Agra Tenancy Act by a 
person wbo has* been collecting rent of the plotsinques* 
(um for over 25 years and who had abo obtained posses- 
sion under S. 79 of the Act, ejectment Cannot be resisted 
b) the defendants on the ground that the plaintiff was 
* the iAeuat and that until 

• . definitely demarcated by a 

• . Revenue Courts the whole 

irviMr must Lie piesumeuiobe Joint and that as such 
•w.,....!.— AI '‘'-i/i.S.M.) 


I D 397. 

• ' that no 

third party inte'eits affeeted—ffeeeisily for in luits 
under S.A4. 

It IS necessary to distinguish cases under S 44 


• It under— plea of admission to leHaney 

wuere a ueieiidant In a suit for ejectment under b 44 
of the Agra Tenancy Act sets up a plea of an admission 
to tenancy by the plaintiff, the onus is on him to prove 
(he contract of tenancy. Where he has discharged it 
and the plaintiff did notcare to go into the box and the 
only other evidence that of the palwari was negative in 


— — S ii—Suit under — Proof of pestetsian far oz'er 
12 years xaithoul Payment of rentStarUng point for 
advene possestion—Onut. 

When once the tre<passers, in a suit under fc 44 of 
I the Tenancy Act have shown that they arem possesion 


Separate suit, when ne,ertary. 

The whole object of S 192 of the Agra Tenancy Act 
H to avoid muitiplicity of suits, and it could be 'tivoked 
only where a defendant claims to hold the land as rent 
" though a suit is under S 44, 
ration or rent It could be fixed in 
a defendant pleads that he is hold- 
’ and that adverse possession has 
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AGEA TENANCY ACT (1926), S 46 
ripened by prescription, in that case a separate salt 
under S 45 *ouId have to be filed / AT) 

ADITYA NARAYAN StNGH *■ RaM CHARITlItA 
TewaRI 1938 ED 918= 

1933 AWE (B E ) 406 
‘Sa 45 and \2Z-^Fixing rmt tH tutt unler 
S 123 — Powtr of Court 

Ills not open to a Court to fix rent under S 45 when 
the suit IS brought under S 123 of the Agra Tenancy 
Act {Bcmford, S M and Althia Off S At) Man 
GALCH^NDf R^HAMALIKHAN 1939 E D 162- 
1939 AW. 

■ S 45 — Separate suit under— V 
i'w ACRA Tenancy ACT Ss 44 45 ai 

S 73— A‘rwj//rff« 


u 1. Ass >ui i t,ujieaor toe «„uiiei-tor me co 
sioner or the Board The entry of the figure 
remission slip represented what should be allowi 
way of abatement on account of slump >n i 
(A/arti S At and At/ila JAt) RamCHARaN v 
Damodar PRASAD 1939fiD 620- 

1939 AWE (B E ) 220 
S 79 — igrtimtnt conftmng 
tial/u of fixtd rat* Unant and agrtung ml to tject— 
Ltgalitv—Suhftfutnt apphtatton for tttetmtnt for \ 
arrtars of rint^Afaintainaiility 
There IS nothing illegal in a aamindar entering into a 
contract with a person conferring upon the latter the 
status of a fixed rate tenant and in agreeing for valuable 
considerat on that he would not be ejected Where a 
samindar has agreed to such terms he cannot later on I 
seek oi apply to execute a decree for arrears of rent by 


AGEA TENANCY ACT (1926), S 82 
Khacheroo V Mohammad Hashim 

1938 ED 918. 

■ «3 79 — ZamtnJart refusing settlement but retain 

mg posiession-^Liability to eiietment under 

Where xammdars of certain village who refused 
settlement first offered to them are allowed to retain 
possession of plots which they are in cultivatory posses- 
sion on a rental to be fixed by their settlement officer,, 
they are excluded proprietors within the meaning of 
S 74 t-and Revenue Act, and must he regarded as rent 
paying ex proprietors on the land held by them Their 


of natsee— Personal effort of 


•— S iO— Alleged payment and extension of itme~ 
Finding of fatt~If revisable 
Where a tenant alleged a payment and applied for 
extension of lime, when the payment is denied by the 
decree header, a deci»ion tbereon though a question of 
fact can be considered m revision It is wrong to 
suppose that a question of fact could not be con*iderM in 
revision {.AfarshtS Af end Afehta J Af) AJUDHIA 
PERSHADf XEWAL 1939BD 623*« 

1939 A WE (SB)2S3 
i 8 Zd—Costi net deposited owing to a misunder' 
slandtng~~Fieet'nent tf tustiAed^Coneurrent findtngt 


8 li—Applteahon 

for arreirt of rent^Appliealioii for arrest unsueeets 
fiil~Suhsejuent appheatsan for oeUon under S 79 
after time allowed— Limitation, if extended by prior 
appheatten 

Where after obtaining a decree for arrears of rent, the 
decree bolder applies to have the judgment-debtor 
anested in execution of his decree, but fails to get him 
ariested such an application cannot be considered as 
one which would keep aliie the right to have the decree 
executed withm the period of limitation if it is followed 


• .8 Tb—hieetme’il— Review preeeedings tneonnee \ 

hen v'th — Use of, as lever to obtain satisfoelson of . 
taVaxt ilaim— Propriety— Retiiion \ 

In proceedings for review of order of ejectment, it fa 
mo*t improper for a Court to bring pressure cm the . 
ejected tenants to satisfy the taiair clamt against one j 
of them before proce'-’ - * 

own merits Where 
eolleciing the/JAi»e ■ 

that the Board shoal 
set it right (Zlir 


tenant \Nhete there were concurrent findings ot two 
I Courts on the above point, the Board refused to inter 
I fere with the finding (AfariA S At and Vehta J At ) 
I UiSHNATH SaRAN SiNGH S' PARSIDH NaRAIN 
SINGH 1939BD 569 = 1939 AWE (EJl)245 
I S 83— Mere tne y of 'mortgage' in recent pit 

' wart papers— If enough to gnstify e/eetment 
' The tnereentry of morteage in a recent patwari paper 
in the absence of convinnng -ecnnrtary evidence of the 
execution of mortgage of an occupancy bolding sub- 
sequent to Act III of 1926 would not be enough to 
IDSlify ejectment of the transferee as well as of the 
transferor under S 82 of the Tenancy Act {Mehta J 
At) IBNI HUSAN o GOOOAR 

1939 AWE (BE) 41= 
1939 A L J (Supp ) 49 = 1939 B D 303. 
— — Ss 82 asd 83 — Illegal subletting— Penalty— 
Deseretten of tnal Court— Ererene of—Punciples 
Full discretion is lodged in the trial Court as regards 
the area from which a tenant, who transfers land by 
sub leases beyond the period allowed by law, is to be 
penalised Uipually where the tenant belongs to an 
agriculturist class and there is no persistency in sublet- 
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^OEA TEKAKOT ACT (1926), 8. 82. 

— — Ss 82 ftOd 37-^^.> '•liilx t* t}tetmtnt—M»ricatt 

if e ff truant ff kit tkart afttr a dixitim undtrSy}' 
—Efiit <"• tkt tkart ef tkt ctker ea-tfiait. 

Dll I'lono! a boUmc between ^*0 co*tenantS tinder 
S 37 of the Agra Tenancy Act nilhout {^linc the 
aamindar to agree does not result in the creation oi tuo 
holding* and notation of the contract of tenancy. 
Where, after mch a dirision, one of the co-tenants morl- 


S 62— Mortgagee of occupancy holding obtain 
ing p-*»e«Mon through CiTil Court — Liability for eject 
went Sff AGRA TESAhC\* ACT. SS 34 AND 82 

1939 ED. 31 (2) 

— — S ef 4 cure undtr—S’tttttarf tafff 

d/fnti 

If the landholder produces copies of tillage papers to 
«how that there has been transfer under avoid lease, 
then all the ingredients necessary to prote the case onder 
S. 82 of the Agra Tenancy Act are present. (Martk, S. 
.\r ani Mtkla. J. M ) KtSHCN t. KaSTTA PRASAD. 

1939 BD 309 

— " — S 82 — Smt rntjtr —Muntainahtlitf — Sui- 
/eraer grifle inrfifa/iffn tf tutt under 5.82 

—~C*uu ef aetien, it ttiiii 

\V here a tenant had filed a <o<t under S $6 of the 
Teoarcy Act againM a «ub tenant, got him 
ejected and actually took pos'esiion all prior to the date 
of the institution of a suit against him under b 82 of 


leiuiig IS oi me vuioauie laiieij. 11 cai 
to a case of a noricage which Is 
^Afjrik. S. M. and Afekta, /. Af.) • • 

f fiKIO KATH BadKAI 1939AW.U itiU1112- 


I AOEA TENANOT AOT (1926), 8. 99. 
be revoked under S, 60 of the Easements Act. In such 
A case the proper thing would be to file a suit under 
S. 44 after giving the licensee the necessary notice and 
If he had stayed on, then under the strict wording of 
S 44, he wonld be a trespasser. But it is not possible to 
convert a suit under S. 66 to one under S, 44, though 
the conUaiy IS possible. (.Afekla, y.Af.) IfARI NATH 
SINGH P. SatVADEO Sinch 1939 R D. 833 = 

1939 A.W.E. (B E.) 233. 
■" 9 . SQ—E/ecleteni ef recorded ttnant—Efed en 

etker mimiert et the family, 

Wheie,on the death ef a common ancestor, a surviv- 
ing son is recoriied as heir of a statutory tenant and he Is 
ejected under S 86 of the Agra Tenancy Act, it is not 
the duty of the rimmdar to look for other tenants who 
were members of a joint family and whose names had 
not been recorded m the papers. The members of the 


— — Sfl. 86. 121 and 123— Sir— iwr of Sir eharat- 

ter—Aiuneeef any elaiet for ex~frop'ietary nghtt— 
EanUen ef tenant'll f tan elarnt to it ttatuloryltnant- 
A tenant of 5>r which IS the subject of transfer and 
in which ex proprietary rights are not claimed, cannot 
become for that very reason the statutory tenant of (hat 
holding He continues to be a non-occupancy tenant and 
bis ejectment Will have to be sought under S, 86 of the 
* - . - 

hell 
ipancy 
TTAM 
88- 
' 473 
oof— 


“S BQ—Otftndani'i fonetuott found to it at 
morttagie—Eltctmini at tub -ttnanl— Validity. 

In a Suit under S 86 of the Agra Tenancy Act 
against an alleged sub tenant, in order to succeed, one 
must prove the contract of sub-tenancy. Where the 
defendant's possession has been found by a Civd Court 
to be that of a mortgagee he cannot be ejected as a 
sub-tenant (Afikla, J Af.) Ra&IESHWaR PRASAD v 
KheDANKOERI 1939 a W E. (B R >70= 

1939 A L J. (Sopp ) 65 
— — Sfi 86 and ik—EietImtnt of Itttnttt—Preper 
remfJy~—Suii unJtr S. 86 , if tan it toiiverttd mie one 
under S, 44 

Where a suit is brought under S. 86 of the Agra 
Tenancy Act, the person sued htreated as anon-oecu- 
pancy tenant. U cannot be said in the same breath that 
-such a person Is a licensee, whose licence it U desired to 


S 99— Applicability— Suit to eject co-sharer 

taking forcible pos'ession of tenants holding. See ACRA 
Tenancy act, Ss 44 and 99— applicability. 

1939 BD 202. 

8s 99 BQd Elected grave holder— Failure 
to entail remedy under S. ^—RttenUon of fauemon — 

I £r4i(/i// to eieetment under S. 44 

Where a grove holder alleges that bis ejectment onder 
S. 79 of the Tenancy Act and dispos'ession is illegal, 
has bis remedy under S 99 of the Act and if he fails to 
' avail httri'elf of it within the period of limitation, he 
has no remedy left. Any attempt by him to retain 
possession over the plot subseouent to his ejectment 
gives the other party a right to eject him as trespasser 
under S. 44 of the Act. {Afartk S AT) Bobdhe*. 
Rachobir Singh. 1939 ED 603 (ij=' 

1989A,WJl.(B.E.) 273(1 
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AOEA TENANCY ACT (1926), S 99 

Ss 99 and 44 — Kaainmg postisstan afttr e]ect 

mint~Failure ta avail rtmedy under S 99 — Ltshthiy 
ie ejectmt' t under S 44 

Where after an ejectment under S 79 of the Agra 
Tenancy Act the tenant whose remedy even if he «as 
^ ' j -1 99 of the Act 

)d of limitation, 
, land, and if he 

44 of the Act 

Warah S V) BOBDEEf RaGHUBIR SINGH 

1939 ED 602 = 1939 AW B (B E } 272 

cf 


Ag 

claiming under him it is not i eces^ary for Its disposal to 
decide the exact status of the person claiming under Ibe 
landholder A decision even if given cannot operate as | 
ret /wifirora as between the co defendants in any later 
suit C /A/) KAVASTHA PaTHSH-ILA ALLAHA I 

BAtir MEWALAt. 1939 ED 302= ! 

1939 AWE (B E ) 258 

-Ss 99 121 and 230 — Suit for dteiarauen by j 

ene /enar t againit a rival tenanl~Addtlion of a prefer I 
far pMietate i—Junsdtetian of Revenue Court to try ] 
Where a suit IS really one for a declaration by one j 
tenant agsinst a rival tenant that be is the tenant of Ibe j 
bolding in dispute and possession of the holding is also j 
sought the fact letnains that the opposite party claims ' 
only a derivative title from the landlord and hence the 
suit lies exclusively within the jurisdiction of the | 
Revenue Courts in view of the provisions of Ss 99 and 
121 read with S 230 of the Agra Tenancy Act (Afu/la 
J) liHOLAOjHAt- DKANESHWAR OJHA 

1938AW3 (BC)459-19S9BD 386- 
A I B 1939 All 677 
— .g gnen to another during exutenee 

of tend It IH petieision—If vthi and enforceable 

As no patta can be given validly about a bolding in 
i\hi h a tenant IS already meziitence a second patta 
to a diRereot party is not auscepttble of being 
enforced and hence there tsno caa<e of action under 
S 99 of the Agra Tenancy Act in respect of it 
(A/rA/a J M'S lUiijAG t BaiDEHt 1939 ED 122= 
1939 AW R (B B ) 174 
— — Ss 99 and 44 — Widow of a eo tenant obtaining 
ditnsian of holding— Subsequently re marrying the other 
CO lenanl—Latter in pouesnon of whole holding—Righli 
and remediet of the mother of the dteeattd eo- tenant 
Where the widow of a co tenant obtains by suit a 
dll IS on of the holding but which is not consented to by 
the aamindar and later on re marries the other co tenant 
and he reinains lo undisputed possession of the whole | 
holding he must be held to be claiming the whole 


AGBA TENANCY ACT (1926) S 121 


/ Af) MaHAPEO KALWAR f SyeD MOHAMMAry 
RIZWAN Ullah 1939 AWE B B ) 97 = 

1939 ED 376 

' Ss 103 sod 'XQQ— Surrender— Reiiling~^Rroper 
remedy 

When a tenant feels that he has given awrong sur* 
render, then his remedy is not under S 106 of the Agra 
Tenancy Act which is the section under which the 
aamindai can come in to contest the surrender While it 
is doubtful whether the order passed under S 103 is open 
to review, the tenant if he had given up, possession 



I DukhaNTI NONtA 1939 B D 330 

S 105 — Surrender— eiPPheahon —Forum— 
Preaentattonto S D 0— Effect 

The proper person before whom the application is to 
be put under S lOS of ihe Agfa Tenancy Act is tbe 
Tahsildar Nowhere has it been provided that tbe 
' & D O IS tbe proper Court for the consideration of 
saUi an application But if it is put in before him, be 
me ely parses u on to the Tahsildar for nece$<ary action 
Unless the formalities contemplated by S 105 and the 
rales laid in the Kevenue Manual are complied with, 
tbe proceedings are not complete {Mehta, / M") 
Janhawi Prasad v Jawala prasad 

19S9ED 226-1939 A WB (BB)207 
' -Ss 106 &Sd 2i7— Order of Tahttldar undtr S, 
\(&— Appealability 

I An appeal does lie from an order passed by Tahsildar 
under S lOSofthe Agra Tenancy Act for theTahMidar 
in the eyes of the Kevenue Courts is an Assistant 
Cotlecior of the second class and under S 247 of the 
Act appeals are provided from all orders of the A^sis 
I tant Collector second class {Mehta J Af ) JANHAW} 
PRASAD ^ JAWALA PRASAD 1939 BD 225 = 

1939AWB (BB)207 
I — — S 107— Abandonment^Whot may eonititute 

I Per Marth S At — Where a tenant has taken no 
I interest in a holding for a period of £ve years for 
I which he 18 entitled to sublet, he must be held to have 
I aband >ned the bolding 

Per Mehta, J At — In each case facts would have to 
' be scrutinised to Snd out if an inference in favour of 
I abardenment can be warranted {Marsh S At and 
Mehta J M') MAIKU v DuRJAW 

1939 BD 605=1639 AWE (BB)292 
“ Ss 121 to 123 — Scope and ebiect of— Rent fixed 
tn proceedings under S 38 of fjind Revenue Aet—Dts 
tegard of S i^of Agra Tenancy Aet—Remedy 
Ills not the object of Ss 121 to 123 to declare what 
I rent ought to be payable The object of the sections is to 


blNoa luoo UJA u3bt.2; = X9d9 A W E 
' ■' 3 IQZ—Relinqutihmen ‘ 

Plea of fraud and abtence of 
Onut 

When an applicant for rc 
through the elaborate procei 
Revenue Court Manual and cc 

qulremenls of procedure, the onus lies very heavily on 
him to prove that a fraud had been played on him and 
that ba did not want to relinquish tbe holding. {Mehta, 


I Tenancy Act for a declaration that the rent 5xed in 


In a declaratory suit under S 221 of the Agra 
Tenancy Act an order for delivery of possession could 
not be passed by any Court Any such order and any 
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AQRA TENANOT AOT (1028). S 121. I 

•uc.S delivsn ol p3ss««iofi wholly tllra nrtt, j 

tBf.5 .»/)"'URJAr.GlKANDStSGK 

1933BD 035'2)-ig39 A.W.S (BB.)S9. 
— Ss 121 &B& 123— Tenant ol «ubiect to 

transfer— Vo claim for 
obtain a (declaration that he 
AGR-A TD«ANC\ act & 


AGRA TENAN07 AOT (1926), B. 140. 

' 3. 132— under — i!axnlatnahhty~Rint 
lett un/iied iH fner suit under St. 121/123— /’re/rr 
remrJf. 

. Wheeein a ptiot sail (or dechtation of tent under 


S. 123-/>«-r/jrjr,. 

entry .u /tint tenjnt <er n 

Where the plamtifls haei ■ 

entered at tenants )»nilv tsiui ai>u(ut.i uiaiicu 4iiu 
farther where they lit e in another sill age, they have no 
rlsht after soch a lonfi iniefral of time to get a declara 
tion ander h 133 of the Teoan'y Act Insoch a case 
the U't stiilemeiii entry rnast be taken as correct. 
(.Veitj, S 'I lAGilOHAS SAITHWAR P HANSAI. 

1939 A W B.(B R ) 25 ~ 1039 B B. £19 
3. 123— Pcxte 4t Can’t under — Kent 

an^e /!ied— Remta j. 

S. 123 of the Agra ' . ' ■ • * 

the landholder or th • - • 

anew It only gives f 

rent payab'e when a ' ■ * * 

and ’Se di'Pute rshte • • 

been settled. Where 
basis of a compromise 

feeling aggriesed b> It • .• • 

section, but only to «eek abatement cf rent. ( V/AW. /. 
.1/) DeoSarak Rai t. Dwakika Kai 

1939 B D 27 - 1939 A W.R (B B ) 170 


lardt la sue atane — Admtsnen la tenaney by one only. 

Where one of the landholders has succeeded in eject* 
mg the ex proprietary tenant withoot any interference 
from any one and the probabilities are that he alone 
admitted the tenant, then such a landholder can maintain 
the suit alone, under S. 132 of the Agra Tenancy Act. 
The fact that he joined with his brother in levying dis- 
traint some Gelds which included Gelds other than 


1 oe lacmiy «i ivmDining in one suit, a number of 
suits for arrears of rent against the tame tenant is 
afforded to a plaintiff provided he sees to It that in 


under S ^ 



1939 A WB (BB)148(2) I 

Sa 1S2 and 45— 5u</ ter rent— Court if ean ' 

make out new cate th it no rent had been fixed. 

Unless a suit under S 45 of the Agra Tenancy Act Is 
before the Court, it is not at liberty in a roit for arrears 
of rent to make out a new case against the pleadings 
that no rent had been G»ed {.Marsh, S, M.and Mehta. 
J. M.) Mahbsh Sahoo V. Badlu. 

1939 A WB (B R ) 105=1939 E D 378. 

Ss. 132 RBd 200— J«/r for tkeka mottey— 
Absence of written lean — Mortfage and a gabuUyat tn 
favour pf mortgagee— Relief on the bam of campenta 


^3 kZ^—Seopeof — Decree for arreart of canal 
duee— Tenant, if (an etcape e/eetmeiit—Remeiiiei open to 
decree holder. 

According to S. 136 of ihe Agra Tenancy Act. a 
tenant against whom a plaintiff has obtained a decree 
for arrears of canal dues, cannot escape ejectment, for 
the decree-holder has all Ihe remedies open to a decree- 
holder for arrears of rent. The remedy against the 
defaulicrlvcompleteas under ordinary arrears ofrent. 
{Manh.S M and Mehta, J. M) SHANKER p. DeS* 
KAI. 1939BP 238(2)=1939 A.W.B (BE) 211. 

S b 140 BBA 141— >5«it fer ejeelment — Plea of 
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AQBA TENANCY ACT (1026) S 186 

8s 186 and 192 and Agra Pie empttoo I 

Act (XI of 1922) S 

IVAtti itcotnet a proprieler—Sa/e 
nghl of pre-^plicn 

Though a rent free grantee might fulfil I 
laid down by S I86 of the Tenancy Act j 
proprietor only from the date of his dectai 
in a suit brought under S 192 and not at anytime 
before Where such a rent free grantee whose status . 
bad not been converted into that of a petty proprietor 
by reason of appropriate proceedings under the Tenancy 
Aa effects a sale it is neither a sate of proprietary inte 
rest in land nor IS thevendor a petty proprietor nitbin 
the meaning of S 11 of the Agra Pre emption Act and 
hence no suit for pre emption lies in respect of such a 
sale {Iqbal Ahmad and Bajpai JJ") Ram Ghu 
LAMt- Ram BhaJan ILE (1939) AH 282« 
181IC 805 = liaA 612-1939AWR (HO)99=* 
1939ED 107(2)-1939 AL J 167= 
A 1 B 1939 AU 226 
— ' ■ S 188— to eftet undtr— -Grant sui/tct to a 

oondzhon againti alienation— EitcimenI ^et tin be 
ordered 

Where a suit IS brought under S 183 of * 
Tenancy Act for the ejectment of a grantee 
alleged to be held under a service tenure on tb 
that ihe services were no longer required but the 
•evidence showed that the grant ts as not an ord nary | 


' I I ' ' 1 1 / ' 

that the conditon had been broken the grantee «as | 
I ableto ejectment {Marsh, S M and Mehta / M)\ 
JiVA Ram t MOONGA Ram 1939 B D 242- ! 

1939 AWB (Ba)216 ' 

- -~S 192— When could be invoked Ste ACRa 
TEKA hCy ACT SS 44 45 AND 192 

1938 RD 914 

— ■ — 8 19B—Permirtion to re plant— If Atn netessary 
It IS only when the grove as a an t loses it* character 

■as a grove and re plantation is necessary that wr tten 
permUt on of the samindar is necessary under S 196of 
the Agra Tenancy Act But if tt is mai 
grove character no writ en permis'ion is 
plantation of individual trees {Manh 
Mehta / it/) MANOHAR DAS v SveO Kazi»1 
Husain 1939 BD 326 

■ . S X97— Right to elect grave holder— Sale split 


AGEA TENANCY ACT (1926) S 226 

who planted the grove on payment of rent while if the 


pired He is not a non occupancy tenant holding from 
year to year whose lease has expired orwill expire As 
such be is not liable to ejectment under S 86 {dom 
ford S M and Mehta J M'l BhagwaNT v GaURI 
GaneSK 1939 E D 57 = 1939 AWE (B B ) 133 
-S 197 tb) — Grove— Transferability— Ifo proh 
bstioiiii wajib ul %Tz—CoHiilenancing of transfer by 
landlord on Prior oceasun— Effect of 

The Poorts would not alio v words to be introduced in 
the wa/ib-ul art which are not actually present U here 
in the waftb ul art of a village the r gbt to transfer 
grove rights IS not specially forbidden and where 
further suCh a transfer has been countenanced by the 
' landlord ifl the past such rights could not be denied 
part cutarly after the pass ng of the Tenancy Act of l926 
}°en b oken 

{Darling 
MAR V KA^t 

8 E D 916 

— — S 202 — Co tilriiefion— Other dues if melades 
prelils—Arfeort of rent and othsr dues ensamng of 
T \ ingmfbe first part 

I I s profits and the 

t 1 dues means arrears 

< I arrears of profits 

iCoHstter J) HaRPAVAL** RAM MaNOHAR LAL 
18110 484-11 E A 569-1939 RD 86- 
1939 A WB (H0)72(2)-AIB 1939 AU 206 
■ —'3 202— Effect on 1 mitat on for a su e under 

S 226 5'er AGRA TSNANCV ACT SS 226 AND 202 
1939AWE (HC)72<a) 
— — 8 Scope and appiteabthty—Thekaof J90I 
—Right of thekaiars to remission— U P General 
Clanut At! S 6Cc) 

S 219 of the Agra Tenancy Act apples to all 
admit of any 
pre ent and 
ses Act would 

I appy w V ly luuse cases wuere a d ffertnt inten 
tion does not appear in the new enactment As Such it 
cannot apply to the case of thekas though they may have 
been executed prior to the new Act and the ibekadars 


grave— Liability to eie tment oi land eeasi ig to be 
grote 

S 197 (/i) of the Agra Tenancy Act merely states 
that a tenant planting a grove bwmes a grove holder 


laid down that in the case of a rented grove when Ihe 
Celd is clear of trees (he land will remain with the man 


“ " Ss 826 aad 229—Atstgiee from eo sharer of 

profitr— Profits en account of a year ' meaning of 
I Where the profits on account of a year is asc gned 
I the expression means that the profits which ar esout 
* *• ■* ■* for that particular year Irrespec- 

• ■. which the collection is made is 
• ■ Include arrears previous to the 

•- . ■ . . o whi h the profits are staled to 

I arise {Bennet and Itmatl JJ ) MaUOSIBD ISMaIL v 
IHiraLaL. 18310 432-12SA 185- 
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AQEA. TENANCY ACT (1026). 3. 226. 

1SS9BD 236-1939 ALJ. 353 
10S3A\7£ (I1C.>321-A.IE.1939AU 419. 
— . — S3 226 tuit fer fr^Ht 

—Eft.t ' : : 

Foi a • . . ■ . . ■ 

of iiTila « ■ ' ■ . ■ * - 

AfifiTcr. . • . ■ 

If e lo'>oi cnh in re'pcct to ariean «hich haii accrtied 
b«foie ibe thtij and lo rrtJatc tt ai against ihtlkfiaj^r 
onli m respect to afitars accrning danng the period of 
the tkrtj that period is not reduced in favour of the 
isfl-jrdiT L\ ^ 20: (Crt/iirre. J ) HaR UaYaL t-. 
KAM Masohak Lal 181I.C 481-11 B A. 569«* 
1950BD 86-1939 A.W.E (nO)72(2)- 
A.I E. 19?9 A»» Oftfi 
S 22ii—Ditrit acuHii iMtttiitf • 

IVien ca" t-t puiW. 

\\ h~n a kuii i> Eled against a lambardar o 
of the Agra Tenancj \ci, a decree canrio 
acamn the colle^irg i.o rhartf »ho i: not a Ii'niiirdar 
unless Ihe pjarnii^ has ai'pJied lo amend hra plaint to 
add all CT'-sbarert and Ibe soil lo proceed under b. 227 
of the Act . l/jej/t s 3/ anJ MfAta, J Af't lUBU 
Ram r, KtvOAS ilh'iH 1939 R D. 210- 

1939 A WE (BE>67(2)- 
1939 A LJ. (Sapp.) 03 
■ ■ Sg 226 and 277— Sut utJir—StjtntitHiAiltif 
—StUttmiK' fte idkngfar JitlriAuHa'i of frefiliteif 
trarf to tAt Ttnonef Ad — RigAlt — AgilAlitn^ 
Forum 

So action under S .26 or 217 of the Agra Tenancy 
Act will lie in a Case where there is a tettleinent which 
protidet fur a di'tribution of profits in a manner difler* 
ent from that to which the co-'harers are entitled under 
the Agra Tenancy Act, and (he tights of part 
<ucb a wnlement mast be vindicated only in 
Court. (JTMtm.C.J.enJ Cififo A'atl./.) 

KUER p. KAM PeiREY, I.IiJl (1939}AIfb94- 
1631 C.C31-12 BA 152- 
1939 A WB (HC ) 456-1939 ALJr. 428- 
1939 B D. 382- A JE. 1939 All. 442 
' ' S 2^7— Celudtug to-ihartr-^/f tntttlid to rt- 

tatn An toto! lAart of profits 

A colleciinfr co>>harer is entitled lo retain Out of what 


I AOBA TENANCY ACT (1926), S. 252. 

! lies to the commissioner and nottoihe District Judge, 
j for, as the lease is not a transfer of proprietary interest 
land under Ihe Tenancy Act, (here n no question of 
— ' .. 1 


, A IE 1939 All 679. 

I ' ‘ S. 212 (3) (b)— firemen on a guistion of jurtt- 
I dtdsen~Dtttssott on a cencttsion by an AJvacalt—RsgAt 
of ntpeai, 

Wbere a quesuon of Jurisdiction was raised and an 
I Issue seas alM> framed, but as It was conceded in argu- 
ments, the finding on Ihe is-sue was recorded as based on 


RAJA OF 

181I.C.852~11SJA 819^1939 RD. 101 = 
1939 A.W R. (11 0 ) 150=1939 A L.J. 120= 

[ A I B. 1939 All. 210. 

■ - " S. 219 — Sseond appeal— Appf/late order of 
ftr.enue Court in exeeution pro’eedingi— If appealable. 

No fnrilier appeal lies against an order passed in 
appeal by a Revenue Court in execution proceedings, 
{Alhop.J') JANS'AT'UN NISSA BECAM P PARSHADI. 
1039 A. WE. (H 0 ) 703 - 1939 A.L J. 1014. 
» 3 . 251— A'extev— Limitation— Eiedmtrt order 
—Sta rung Poi ni . 

The dale o' delivery of possession is the dale from 
which Ihe period of limitation Is to be counted for 
. 1 

• J.M.') JAMMI 

• A.W.E.(BR.)87- 

• > A.L J.(Supp.)77. 

— " S. 251— ^rurw of eitelment order— Holding 
tub let tvhen potfeiiien dthvtred— Limitation— Starliug 
point. 

Where after an order of ejectment possession' had 
been given to Ihe landlord of a holding which was sub-let 
at the time of the delivery of possession the order of 

. . . V. 1 .... though the application 

issession had been given, 

• ate of the knowledge of 

, ' Mehta, J.Mf) SHAM- 

. i = 1939 E.D. 433. 

* order— Limitation 


S. 221 in vihich the liability 
An anpeal does lie to the 
(1) (rf) of the Agra Tenancy ' 


1939AI.J 489-1939 A.WE. (HCJ433- 
ig39 0LB 427 = 1939 B.D 367= 
AIB 1939 All. 433 (r.B.). 
■ S 212(3) (a) — Smt under S. Ah of Fenaney 
Ait—DefsnJant pleading lease —Question of proprietary 
right tf in issue— Appeal from decision in suit—^ 
Wh'-re in a suit under S 44 of the Tenancy 
was admitted that the plainiifl wav a samindar, 

■was contended by the defendant that he was a le 
.proprietary rights, and the suit IS dismissed, the»,, . 

Y. D J939— 3 


l—Preduelion of addi- 
• • '—Desirability. 

" " 3". //, contra —Where 

'oltector as to the non- 
of a praaice of payment of rent by (be sub- 
ten-snt to the mortgagee, it is a finding of fact and in 
such a case It would be dangerous to allow Ibe sub- 
tenant to go before the Comniissioner and fail to con- 
vince him as to the eri'Ience of the practice and there- 
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AORA tenancy act (1926), S 252 
■ — S 2b2—Revtsimt—ComptUtcy — Ordir under A 
ViofO 9 C P Cvde 

No revision li' ^ ‘ . i- 

Act against a Co 
C r Code refus 
43. K l(./)c!ea 
therefrom (dA ' 

RaGHUBIR NAf “ ■ * 

— — S 252 — Rntiien~Stay of twt for tnade^nale 
reatons — If a ground 

Where a trial Court for grossly inadequate reasons 
postpones a suit, the Board has tiide powers under 
S 252 of tl “ * 

Ram Lal t *. 
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by~Ah:enc 

Where there is r 
appear it constitu 
plated by S 252, 
the Board can 
and pass «uch ord- 
anJ Atthlo J M i 


adequate service of a notice to 


MAM i\aJ u MaNv a 


19S8RD 929«1939AWR (BR)&1 

S 264 and Sch II List 2, Serial 14— C p 

Code, O i2,R I (.A/I ) 


ALIiNVION AND DILIJVION 
■ S3 271 and 242 (3) — C/aiif‘ of proprietary 
rigkt~Proeedure to be fotlviocd — Decision of issue by 

es a clear claim of 
fthe Agra Tenancy 
frame an issue and 
}urt If instead of 
appeal against his 
decision lies to the District Judge only under S 242 (3) 
as the question of proprietary right is still in issue in the 
appeal Where the appeal is preferred to the Coinmis 
sioner, he has no ]uti<>diction to hear it, and he has only 
- .r - ^ (Bonf 

“ " ■ Babu 

D 128 

• ■ ■ ■ ’ 1884), 

' Land 

I 41 Botn L E 257 

I — S 4— And land Imorovements Loans Act, S 4— 

> IMPROVE 

■ 2 M li J 23 

• . ■ ■ ■. . or 1874), 

j '•est effictr 

A forest gnard since be is not appointed by the Chief 
Commissioner 1$ not a forest officer (D R Norman ) 
JAS RAf t- FMPEROK 1939AMLJ 90 

' 8 ^-~Bye law undii^Byedosv V ^Zemindat— 


—■ ■ i<S 265— Lambardar— If entitled to receive 
capital money in land acquisition cases See 1 AM 
BARDaR 661^ 145-1 (1939)AU 460- 

1933AWB (PO)6'i (1939) 2 M L J 98(P C ) 
” 266— AVn compliance with provisions of—^ 
Plea I f open to tenant wAo has exhautte 1 all remedies to 
tel aside eje-tment order 

A tenant srfao has exhausted all hts rt 
getting the ejectment order against him, set 
who even after a further loeut penilentiae 6 
the decretal amount cannc ' " » ~ - 

as the provisions of S 
were contravened, the ej 
him was illegal and that h 

entitling him to a declarav uii uiiu<.i s ui me 

Act (Marsh S M and Mehta J M ) SHIV SacaB 
PaNDEp LUCHManKOeri 1939 BD 598= 

1939 A WC (BB)268 
S 266 — by one of the eo sharers— When 

fermiisible ^ 


refers only lopritale sale 

S 17 of the Ajmer Government \\ards Regulation 
wbicli requites the sanction of the Chief Commissioner 
to the saleof properly by the Court of Wards obviously 
refers to a private sale (D R A’orman ) BENI 
PRASAD o SarfeazAli 1039 A M L J 86 

■-S 2Z—Seope and applnability—Morlgage prior 


■ Beni Prasad v Sariraz 

1939 AML J 86 
AJMBB LAW3 EEGDLATION (III OT 1877). 
S 6-~RigAl to fre impt alt the properties sold—Pre 
emplor tf can piei and choose only one 

Where a pre emptor bad a right of pre-emption in 
I more than one of several properties sold he cannot pick 
and cboo*« and claim to pre empt only ore of them 
er% „ ^ - IISTy p FAIEII 

1939 A M L J 77 
* * • Accretion — Owner 

lion— General rule 
■ ALLUVION AND 

4— ACCRETION 
1939 Ai J 708 


at the mam stream 
boundary between 
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amekdmekt 


am // ) PaSIIPAT PRATAP SivCII 

t Upai 15HAN Pratap Siscit 183IC.808- 

1939 O A C74 - 1939 O L.B 658- 
■12R0 62-1939AWB. ICC.)153«* 
1939 OWN 803 = AIR 1939 Oodh 269 


AMENDMENT S// PRArriCE— PtrAPiNCS 
I 0{ deCTCT Sfe C P ConF,‘*s l5lANI>l52. 

Of plfadings -iff f" p. Code. O 6. Iv 17. 
APPEAL Sff (1) C P CODE O 43. R 1 
( Appeals from Orders) 
fj) Practice— APPE ALS 

(3) Priw Couscil .APPE-ALP. 

(4) second appeal.':. 
APPEOBATE AND EEPEOBATE. 

.9«(1) ESTOPPEL. 

(2) KviDENCr ACT, S Il5. 
AEBITEATION AND AWARD (1)1 

ARBITRATION ACT I 
(IX OF 1899). 

(2) C P CODE. Sen 

II. 

(3) C r. CODE, o. 32. 
K 7. 

(4) C 
R : 

— Arbitrator— Po'iiion of — 


arbitrator— Distinction. Sft C P 

Para 16. . • 

I ■ Ariitratar^Pmxri tf— • • 

mil rtliTrti—Ammdmtnt »f flatnx • 

tn i»tt—P*vtr t»aUn^ Pmtaut rt/uta! «f amende 
*» epurt—FP/et »f 


I AEBITEATION AND AWASD. 

I fi/x., y ) Raj Kumar v. Shiva Prasad. 

18110 653 = AI,E 1939 Cal, 600. 
• ;oin5 bejond terms of reference— Accep- 
• —Patty consenting and receiving benefits 

to challenge afterwards. Sie IIiNDU 
Law- Maintenance— W’ lpow. SOL.W. 196. 

■ 'A^rJ—If tentract cr content deeret. 

An award is not a contract inasmoch as the parties 
to It tlo not contract «ith the arbitrator: and it is also 
diflerent from a consent decree where the order of the 
Court IS fnipo'.ed opon the agreement of the patties. 
{Davtt, /.C. and T)aits, J ) TARA CflAND KhIMAN- 
DASr bVED ABDUL Kazar Shah, 

LLE (1939) Ear 422=182 1C 226= 12 £ 8.4= 
A.I.B. 1939 Sind 125. 

' A:ta rd—l 'alidiiy—Ali nar't thart tn property 
referred taarhtratien—Dectnen about its partition— /f 
outuJe reference 

Where what is referred to arbitration is only the 
share of a minor in a certain property, the decision of 
Ibe arbitrators about its disposal or partition is outside 
ibe scope of the reference and is. therefore, void. {Dahp 
Smtk. /.) Sak aswati Devi v. Jagannath. 

41PLB 201>=AlE.1939Lab.S08. 
AtrarJ -^V eUdtty— Partiurskip eeeeuntt— ffo 
tahd referenee on bthalf of one partntr. 

The principle that in a pending suit all patties muse 


I the partners hare Joined in the leference but It aubse* 


bad refused such atnendmeni on a previous occasion 
{/farnei.C.J and Fail A't. J) lEJPAL MaRWARI 
V. KEDARNATH IIlSlAT SlNGHA 

20 Pat L T. 700 = 1939 P.W.N. 703» 
A.I B. 1939 Fat. 697. 
——A'lilrator or referei—Statemeni of Counie/ of 
pointing referee— Latter empowered to examine farfiei 
—Character of referee, tf altered thereby. 

Where the CoanseVs statement mabes it clear that a 
person is being appointed as a referee and that be it to 
make astatementin Court, the fact that he was allowed 
to make the statement after taking the statements of the ' 
parties, could not have the legal eSecC of altering she I 
character of the referee, for it cannot lie said that a | 


' Awxrd—I’alidity — Partnership— Dieputei refer- 
red to arbitration — One partner lubiefuentty dying— 
Proceedings eon fueled without his legal representa- 
tive! 

The terms of au agreement of partnership expressly 
provided that upon the death of a partner his rights 
survived to his legal representatives. Upon disputes as 
to accounts having arisen between the groups of partners 
the matter was referred to arbitration. Shortly after- 
wards a partner in one group died but the arbitration 
proceedings were conducted In the absence of and with- 
out notice, to the legal representatives of the deceased 


A a sv. tJOO Au at,. 
• • — Award— MiseonducI of arbitrator — Error of 
judgment — If amount t to 

Where arbitrators have allotted through mor of 
judgtrent an a'set of uncertain and flucluacing value 
upon the basis of a gross over-valuation. to one branch 
of the family in<tead of to all the branches according to 
their re«pective shares, this does not amount to mis- 
conduct within Ibe meaning of Ibe taw of arbitration. 


I of the group '(.Bhide, /.) ABDUL GhaNI F. SlRAJ- 
I UD-DlN. 41F.LB 680=A.I.E. 1939 Lab 164. 

I Reference made in pending suit without Court’s 

Intervention— Award if compromise. SeeC.P. CODE 
O 23. R. 3. 1939 Bang LX 280 (FX)! 

—Reference to arbitration— lAave of Court 
C. P. CODE. O. 32, R. 7. ■ 



40 


39 THE YEARLY 

AEBITEATION ACT (IX OF 1809) B 4— Sutmi 
f,f„ —l^ults ef Merchants Assaetatton rtgmrsttg mem- 
bers fa sufmit differences inter ‘e to arii'ratten — Ifrsttet 
iinderlaiing to abide ly rules ngneJ by members— -If 
jiritten afre meiit to submit 

Th" wordiof the definition of '»uhml"ion* iB S 4 
of the Arbitration Act are ‘uIBciently Wide to 
include cases where the agreement is made without 
at the time it is made there being any diHeiences 
between the partie either in ezistencB or in 
direct contemplation Also it is not necessary to 
constitute a submission' that the terms of the agreement 
should all be contained m one document huch an 
agreement may be found in correspondence consisting 
of a number of leiiers The printed rules of Merchants' 
Association requiring all memb*ra in all cases of di‘pnte 
or differences rnfc' re arising from certain transactions 
to submit the said di putes or differences to arbitration 
together with the written undertaking! to abide by the 
rules, signed by members at the time of their admission 
as members are sufficient to constitute the wiiiien 
agreement to submit required by S 4 (Wesean J) 
KOTUVAL lOkAKDAS r ADAM IlAJl 

LLE (l939)Ear 769=Aia 1039 Sind 357. 

S SCI) iys)~-CoHstruitsaH~Pesfties aeinsly ap 
poinltnfltuo arbilrattrs—One of them dying — Courts 
pauier to supply vaeaney 

It ts an ordinary canon of construction that a section 
of a statute should be so construed as to render emy 
par! thereof consi«tent with every other part S 8 
must be read as a whole and cl (4)ofsab*S (l)mQst 
be lead as qual fied by sub S (2) It is consistent with 
the language of entire section to construe cl (^las 
covering the cueof a sa'^ancy where the «ubmi sion 
provides for reference to a 'ingle arbitrator and any 
other con'iroction would render <1 (A) ofsnhS (I) 
inconsistent with the words of sub S (2) Hence where 
the patties have jointly appointed two arbiiraioraand 
one of the atbiirawii's dies or a vaearvey otherwise] 
occon the Court has no power under'' 8 (!)(*) to 


DIGEST, 1939 

I BANEEB AND COSTOMBB 
land^ the arbitration dau<e in the contract of the 
office could not be incorporated by implication because 
the contract between A and AI actually contained a 
I separate arbitration clause and henc« the appointment of 
another arbitrator by A* on behalf of At was in c<)ntra 
vention of the provi ions of S 9, Arbitration Act, and 
hence illegal {Lobo /) MShinchaND SanTRAH 
w KocmaldaS 180IC 14S°°11 ES 170» 

A I B 1939 Sind 24 
— S 15— Exetutson of award— Eight of holder 
after transfer of htt rights thereundtr — CP Code, 
O 21 , R 16 

Though an award hied in Court is not a decree it is 
given the same sta'us as a decree for the purpose of 
enforcement, with the result that all the provisions of the 
C P Code applicable to execution apply tosuch award 
Therefore the holder of an award is entitled to execute 
the award, although be may have transferred his rights 
onder It to a transferee unless and uriil such transferee 
comes to the Court and applies under O 21, K J6 C 
P Code (AfcMair J) ANATH NATH p MoNMO- 
THA Nath istic 652=AIB 1939 Cal 482 
ASSAM LOCAL SELT OOVEENMENT ACT, 
S 93 A — Realtsalsfn of dues by Local Board— Remedy 
by suit— Availability 

\ Local Board is not precluded from realizing its 
dues by instituting a civil suit if it prefers to adopt that 
method although such dues might be recovered as an 
arrear of land revenue under the provisions of S 93-A 
of the A'sam Local Self Cosernment Act (.Edgley, / ) 
RACHUBiit Singh v Tazpuk Local board 

ILE (l939)lCal S29-430WN 408- 
AIB 1989 Cal 687 
ATTACHMENT See alts Q P CODE, S 60 O 
21, Hr 46 and 63 AND 
O 38 R 7 

—Effet—tf creates an epHitable or fudietal /ten 
An auachiDVDi does not create a charge h only pre« 
vents an alienation and does not confer any title lienee 


" —8 i-Seope- 
elaute— Appointment 
S 9—Legsltty 

A' and 3/ entered 1 

goods on terms ar • > 

office The contra ■■ ■ •• 

talned an arbitration ■ ■ . . • 

pul*s of wha soever nature unless amicably settled 
should be referred to two arb Irators one to lie nominat 
ed by each under the provisions o* ' • * 

Upon a d soute h « ing an en A 

tor on his b<*hall and cal ed op ' , • ■ 

for him within three days On f ■ ' 

himself appointed an arlntrator imuenailot ’ • 


AIR 1939 Pat 81 
)DE Art US'~Applieabilily— Person 

d under two Municipalities 
t dors nr.t In lnrm« .rsrxl .. Iks - t 


service under it (TrA Chmd, jf 
COMMITTEE, flODAL t PJRVALAL. 


Municipal 


because whatever terms and condiiions of the ■ ■ , e < , • • . . 

office were to be incorporated in the contraa between A* 1 entitled on the lianlc going into liquidation, to" claim 
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.1 


BAlJKEn AND CDSTOMEK. 

prtfetTiul pijrtiCTii in re^fxxt of the pioc<«ds of 
cher;Be* o'tr ott ef ctfdilois of the PanL. lUt tn the 
ca«e of rraft which a -a'lcimcr i;«t« fiom the OinL, 
drawn on a tr.nch of ihe Hank, on payntnt of cash 
thcrtfi r ii I- c nif a paicha>r of the draft, and Ibeie is 
no eniro'’n ntit ti* tfe Hank of the atroaM lor any 
spen*)^ paipo I* The purchasercannct tl.*tefo*e claim 
prefc-cn-ial parnent in tt'ps* t of the an.cani coseied bj 
tteciaft on ihe liitik coirg into (iqnida’un (IVxijfd- 
rjniKi J) ALL-IVDIA hPISNEHS A&SOCIA 

Tiov, Tamil Nan 1 :ka*.ch t OrFirtAL LfOWDA 
TORS T. N.AQ IltsK. Ltd 1033 Comp C. 279" 

1939 MWN 1071 
' Off til ff jmeurt tn BJit fiy t.s>) af fiitd 
def-ant at letU’iif frr e’trarjf! atii far aftaiHfrtr 

draft acfai’tlt—XjItirf af /X/'H/e— // 

trust m»nry—Kti>tt ti fr/firtnlial f'tyPitHt in 

uf frvffdimf/ 

\k here cr.clcr an ayreemeni lietween a customer and 
a Hank the former makes fixed dtpoMis of amoonis tn 
the Hank (nr the parpase of cnahlinfi him to open oter- 
draft accoonis rm the ♦ecaiily of each fixed deposit j, and 
to oh'.tin acconimodation hy opening oTcrdrafi ac\oont«, 
nchdepuMU are prina <dri/ governed b> the ordinaiy 
law which tegalates a banker and a co*tomcr. It does 
not con'titate anything more than a lelatton of a debtor 
anderediior So quedion of trust arises !n soch a 
case, It canitot Ur pteitm'ed ihal (he amoiaids paid info 
the Hank l>y way of fixed deposits are moneys placed 
•rilh the Hank for any >pec6c purpose so as toclothe 
the Hank wiib the r«Ution<h'p of a trustee. The 
depositor cannot therefore claim payments of Ihe 
Btnounli in full tn prefererce to the orcinary creditors of 
the Bank in wmdmg'Up proceedings, (ymtilaramatia 
Jiat.J) NAYAR MODtRN HANK. LTD. rAlRtlATf 

OfPiCfAL Liquidator. T. N.a Q. Hank.lth. 

1939 M WJ». 1174. 

' ^Fmlun la hanaur euilamtr'i eA/fue—.Vsatureaf 
damafti. 

Where the Hanker, being bound to heoour his 
cncorrer's cheque, has failed to do so, he will be liable 
in damages If special damage naturally ensoing from 
the dishonour is proved, it will be pioperty taken into 
account in a'scssmg the amount of damieev. If the 
customer be a trader, the Court may properly awaid 
substantial damages, in Ihe absence of proof of 
*pec>aJ damage. ” ■ • • • 

entitled t'> such t ... 

him for Ihe injui ■ . • 

has sustained. ■ ■ 


BAR COUNCILS ACT (1926J. 

the amount, [ymtataramana Kaa, /,) NEW FIELD 
Co. t. Official i.iqijidator, T. n. & Q. Hank, 
LTD 1939 Comp 0 284-1939 M.W.N. 1072. 

... '—J{^laliBiii\ip~Cuitsmer dirtcttiig Bank la apply 
difaiit iM pathiular manner liken cecaston arises— 
tJftel af—Trutt—lt erected— Bank gaing inie hgutda- 
tian—Clain ly emtamer te preferential fayment— 
Smlatnabtltty. 

Accordme to the rule regulating the relationship bet- 
ween a banker and a customer who has deposited moneys 
In Ihe Bank, the banker is a debtor, the customer 
IS a cteditcr and the deposit is a loan to the Bank. The 
mere fact that Ibe customer gives the Bank a mandate 
or a direction to apply the money to his credit in a 
paiiioular niatiner ivou'd not clothe the Bank with a 
liuM. Where a sum of money is paid to the general 
atcount of a customer with a direction that the amount 
mu't be applied in a particular manner when occasion 
afi<es, until the said sum of money is appropriated in 
the manner directed, no quesfion of trust would arise. 
The mailer would rest in a mere mandate. The Bank 
Isnot airustee for the customer, and he cannot claim 
prefeieniiai payment ever other creditors or customers 
If the Hank goes info liquidation, but can only rank as 
an ofdinary creditor. [yenhataramana Baa, /.) 
DllAHMASlCAt AMMAL V. OFFICIAL LIQUIDATOR, 
T. N. & Q. Bank. Ltd. 1939 M W.N. 1063- 
1939 Consp. 0. 266. 
Kelalieiitkip^ Truilee depasiling Iruit mantyt m 
Bank— Bank atvart af maneys ieing fruit mantyt— 
Effect—! f make! Bank e Iruilie—Campany delastUng 
tmplayee' t task itturily fund iii Bank earmarked at 
tuth—eank—Htriiitee fartampany’t imphitii. 

The fact that a depositor in a Bank !s a trustee, and 
the money deposited is trust money does not afiect the 
relation which Ihe law creates between a bank and a 
customer, namely, the relation of debtor and creditor. 
The legal effect of a notice to the Bank that the money 
deposited is trust money IS only to ca‘t a duty on the 
Hank not to participate in a breach of trust by the 
ira.iee Where a company, acting under S. 282 B of 
the Companies Act, depo'^itsin a Scheduled Bank moneys 
deposited with It by its employees in pursuance of their 
coniracix of service, asking the Dank to earmark^the 
same as e I ployee'-' cash security, Ihe fact that 'the 
(tank receives and accepts the deposit with notice of 
.1 . r... .1... .1.. ....... ........... ^2<h security of fhe 

•• ny, would not make 

moneys The Back 
the limitation of the 


account but debited the charges for tb 
transfer The money was, however, never 
because on that very day the Bank su'pende 
and liquidation proceedings were started latei on. me 
cU'tomer applied for payment of the amount in prefer- 
ence TO the ordinary creditois of the Bank 

Held, that ihe money vias received by the Bank in the 
capacity of a mere agent and was held apart by Ihe 
Bank as prooeriy of the customer, and the customer was 
therefore entitled to preferential payment in respect of 


• . • • ' I lor good 

M monies. 
EtS SECU. 
V. . . ‘dLJ.COS. 
'Liquidation— Employees' provident fund— If part 
of as'eis of company or trust money. See COMPANIES 
ACr.SS.229AND230 (1) 1938 MW N. 1332 = 

AXJl. 1939 Mad 352. 
BAB COUNCILS ACT (XXXIfUZ or 1926) Set 
lalia LEGAL PRACTITIONER. " ’ 
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BAS OOTJNOILS ACT (1926), S 10 
“ "‘S lO—Proftsuenal mtscenduet—Findingi ef 

Bar T ribunal — Acctp‘anet by Cotrt 

The question nheiher a particular advocate has violat 
ed the recognized canon' of professional etiquette Is 
primarily a matter that concerns the Bar Council and 
consequ»ntly the High Court ordinarily will ac«pifind 


1939 A L J 957 (F B ) 

■ S 10 {X)~P>'o{eiste>tal mitconduet—Agrttmtnt 
with (hint to receive Payment tn etenl of tnetett cnty 
—Propriety 

For an advocate to enter into an agreement viiih hts . 
client to receive nothing unless the Suit was soccessful 
amounts to professional misconduct, and the Court is 
bound to take serious notice of it (Z*i h C / , 
Centleand Samiyya JJ) KAMANUJACHARIMt /« 
re 184 10 606 -(1939) M W N 766 = 

60 LW 231 = Aia 1939 Mad 772 = 
(1939) 2MLJ 320 (P B ) 

■■ “S 15 — Rules framed u der~Rule prohibiting 
trade or buiinesi—lHVSlmenti by viay of money lending 
—Jf amounts to engagement tu money lending busineit 
Investment of his savings bj an advocaie do not 


k.Aii ui. iiu eicape iiu It me cunLiusion tnat such insest | 
ments constitute engagement in money tending business 
It depends on the facta of each case and is a mixed ques 
tion of fact and law, as to whether certain transactions 
amount to a money lending business {.Ipbal Ahmad • 
Raehhpal Sxngk and Hunter JJ) AN Auvocaie 
GP In the matter of 1 

1939 AWE (HO) 828- ' 

BSKAMI— £ sentiaU to be ft 
Before any transaction can t 
must be clearly shown that it w 
benefit of the alleged benamidu 
for the protection of the in' 
owner iDavts J C oni 

KHATUNf Secretary of 

lUE(.t939lK- , 

11 K S 124-A IB 1939 Sind 9 

— ’Evidence — Non production of draft of document 

— If mater nl fs t ' 


—Inference— Pifchase by father >n som name 
— Doctrine of advancement — If applicable 

In England if the conveyance or transfer is made 
not to a stranger but to the wife or child of the person 
who' proTid-d the consideration if the transaction is 
wholly unexplai red the law presumes an inte 
benefit the w ife or ch Id In India no sac 
exists Hen e where property is pirchased by 
Ml the name of the son and the Utter claims 


18410 113=6BR 14 = 12 RP 225= I 
20 Pat I. T 787=AIR 1939 Pat 462 1 


BENOAL ACTS AKD EEaULATlONB 

leeferee ce of— Purchase by father in son's name 

— Vutalson and grant of receipt! in son’s name—Prt 
sumption of gift — If arises 

Where a father has purchased property in the name of 
bis son the fact that he has obtained mutation of names 
and granted receipts In the name of the 'on does not esta* 
gift by him in favour of the son as such acts are 
cons stent with (be (runsaclion being a purely 
I one Indeed such acts Inevitably follow a 
transaction Experience has shown that frequ* 
ently benami transactions are entered into in this coun- 
try for no apparent reason {Harries, C J ani Chat 
tens J) Sahdeo Karan Sinoh r Usman Ali 
KHAN 18410 113 = 6 BE 14-12EP 225- 
20PatLT 787= A IE 193DPat 462 

— Right to sue — Benami purchaser at revenue sale 
— R ght of creditor of real owner Sec BENGAL 
I AND Revesuc Sales act S 36 

17810 357=6 BE 91 
— — Suit by benamidar — Dismis'al — Appeal by real 
owner— Permissibility See C P CODE S 146 

60 LW 429 

— Right to sue— Benami purchaser at revenue sale 
—Right to sue ter posiesrion —Bengal Land Revenue 
Sales Act S 37 

A benamidar ts a trustee for the beneficial owner At 
‘ aintaiB in his own 

t that he had before 
y was the real owner 
. ted the claim of tbs 
the aforesaid prin- 
,/« s. J u « v.\, pul u <.T al a revenue sale 


Zemindarv Co Ltd 44 OWN 38- 

70CLJ 218 


diction of the tri^ Court but of the appellate Court as 
well Where a suit for accounts was valued at R« 130 
but the trial Court decreed the suit for Ks 7,000 and 
dge and not to the 
Agra and Assam 
and I small //) 

• ■ 19 HR A 628= 

■ 939 ALT 133 = 

AIR 1939 All 273 
" - - 3 37 (2) — ^ ope and meaning of 

What IS meant by S 37(2) of the B-ngal Agra and 
Assam Civil Courts Act is that where the 'tatuie law 
deab with a sub^t and allows certain rights equity 

h 


i938At,J 1199=1939 AW P. (HO)43 = 
AIR 1939 All 141 

BBHGAL ACTS AND REGULATIONS 
Agncultuial Debtors Act (711 of 1936) 
AUu7lOQ aal Plluvioa Regulation (XI of 
1825) 


KHAN 
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S£NOAL ACTS AND EEQCIiATIONS. 

Cess AcKiXof IRSO). 

Coort ol Wirds Act vIX of 1S79). 
CDbankisent Act {II of 18S2). 

Excise Act I V of 1919) 

rood Aoaltemioij Act (VI of 1919). 


(lU 

l.oca] Self •OoreiaDeat Act (III of 1S85> 
Moner-Leeders Act VZlofl933). 

Monlclpxl Act (III of 1881) 
aianiclpxl Act (XV of 1032) 

Enbllc Demod* Becovery Act (III of 1913) 
Begalitlon XXVIlof 1733; Salr> 

Cerenue Bccoeerr Act (1 of 1690) 

Sanitary Drainage Act (Vlll of 1895) 
Suppression of Immoral Trade Act (VI of 
1033; 

Tenancy Art (VUI of 1885) 

Village Cbankldarl Art .VI of 1870) 

Vlllase Self Oovernment Act (V of 1919). 
Wakf Art (XIII of 1931) 

BENGAL AOEJCITLTtrRAL DEBTOES* ACT 

(VII or 1036 ) s x{Z)—Eirt<uf. 

Tei Dfiyihiri, C J , XVithaini and Miter, JJ. 
~T>e Act lo i^e »hol« of Oefifial The proitiMon 

Id S 1 (3) that ii shall come into force in such aieas as 
the 1.0Lal G >vernmeni ma) by nofficaiion direa mearts 
(hat t >lia'l come into for>e m far as concerns (he 
estaUi'hment of Debt beiilemeni Hoards m the local 
areas a> provid'd in S 3 and all matters ans'itganderihe 
provisions of the Act conse'^aent upon sach establish* 
ment Once these Boards are set up, the Act bascome 
Into force In those areas bf reason of sob S (2). and its 
provisions apply lo the ahole of Cengal. 4| C.W.N. • 
1363. Dmppr. {,Diriyihir<, C. /. Itrt WilUamt, 
BtrtUi, Naum Ah ani Msteer, JJ.) NAkSiSCIIOAS , 
TAKSUKriAt V. Chocpmull 
ILE (lS29)2Csl 93 « 183 1 C. 113-18 BO. 129 1 
-sredLJ.Tl-lSC**.'’" **'*• ' 

S. 2 (8)-‘'DeU" 

onder decree of High C 
Bengal aukicultukal 

3 2(8) (i)~‘'Car 

of defendant in aeeaunli tute 

The liability of a defendant in an accounts suit is 


question mu't depend upon some prior occurience 
condi’ion. The liability of the defendant may possibly 
be unascertained, but. if it exists at all, it is a present 
liability Vihich doe* not in any way depend upon the 
happening of any other event or the CulBlmeot of any 
other condition, (.Edglef,J.\ KAVATI MOfiAN ROY 
S'. JJHJKCHANP Bhuian, 43 0.WJ7. 497= 

Al£.1939 0al.313 
S. 9 (8 ) — Appiteanii before Board fotntlf 

liable for debt along wilA olhere — Right of lattor to 
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BEKO. AOBL DEBTOES' ACT (103G). S. S4. 
ctedicofCats realise his dues from the other debtors. 
Bat the right of contribution of the other debtors from 
the api>licanls Is limited to such amount as is determined 
by the Board (.f. K. Ghost and Mukher/ea, JJ.) 
Abu TaHER BAZUI.AL KASHID v. chanpraMoni 
Saha. 43 0 W.N. 318. 

Ss 18 ttnd ZO—Diilinelio'i iel»een—Seope t>f 
enqwry before Board. 

Ter Mukherjea. J . — The enquiry by the Board contem- 
plated by S. 18 (1) of the Bengal Agricnltural Debtors’ 
Act fs not One as (o ufiether the liability amounts to a 
debt at all uithin the meaning of the Act but whether a 
debt as defined by the Act and which is alleged by the 
party to exist, exixts as a fact ; and if so, vrhat is its 
amount There is a marked difference in the language 
which exists between Ss. 18 and 20 of the Act. Under 
S 20 if any question aiises before the Board as to 


3. Purchaser of egu.ly of redemption 
againil tohom d'cree wat passed— If a "debtor." 

A purchaser of the equity of redemption who was 
made a party to the mortgage suit and against whom the 
u'ual mortgage decree was passed Is not a "debtor” 


- ■' -3. 34 — Apphealthty— Decree at High Court 
transferred to Mmttf far txttutioH—Neftea ta Munuf 
far slay— Legality. 

Tbe definition of ’debt’ in S. 2 (8) of the 
Bengal Agricoltaral Debtors' Act does not Include 
one payable under a decree of the High Court 
execcisme lisoricinal turisdictlon. S. 34 of 


3. Si— "Civil Court''— If includes High Court. 
'r*>« "Civti Court’’ in the Act do not include 


— — S 3l— AVr»« fe //ipA Court — Decree passedan 
Ongt tal Side— High Court, if bound to stay execution 
— *Ciw/ Court’ — Aleaningaf. 

I Per Cunam. — On receipt of a notice under S 34 of 
I the Bengal Agricultural Debtors' Act. the High Court Is 
I oot bound to stay execution of a decree passed byitself 
In Its ordinary original civil jurisdiction. 

Per Derbyshire, C.J , Bartley and Nasim Ah, JJ.— 
The w'ords ‘Civil Court' in the Bengal Agricoltaral 
— lude the High Court. 

■ , y.— The Bengal Agiicnltural 

lally Ss, 32 to 36 thereof should 
to apply to the High Court In 
But tbe Act, so far as it par- 
* liction, IS beyoud tbe powers o 
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BENG AGE! DEBTOES’ ACT (1936), S 34 BENG AOEI PEBTOES' ACT (1936) S 34 
Per Miiltr, / — The nords ' Civil Court’’ in S 34 of decided the Board under S 20 of the Act and the 
the Bengal Agricultural Debtors Act include tl e High d '' 

Court exereiaing original civil luiisdiCMon bat the a 
section so far as It relates to proceedings of the High C 

Court IS r ///-a i««r of the Bengal Legislature by rea'on ' .■ 

of S 80 A (4) and S 131 (3) of the Govemrjent of * ' . . ■ 

India Act (Drrtys/nre, C J Lort ll'illiamt FartUy - . ^ 

Nasim Ah and VtUtr, JJ') KARSINGHIMS TaNSUK subiecl^m^ttr of proctfding amouuts to itbl—Jirtilte 
DAS I- ChOGEMULL IIiE (1939)2 Cai 93= Uonof Court to eonuJtr—Motenal fojnt of t\mr-~ 

18310 113-12EC 129==2redI.J 71“ Time of application or of nctnt 

69 C L J 458 — 430WN 613= The Civil Coon after receipt of notice under S 34 of 
A IE 1939 Oal 435 (SB) the Bengal Agricultural Debtor‘s' Act I as j irisdiction to 
^ "* ether the debt, in respect of 

I ding before it is a debt 
• (8) and if it Ends that it 


1 


in principle whether the* decree holder or a stranger is 
the purchase- {Lahfur Rah nan J) GirIJA 
Kania Roy*- Tuni Bibi 43 C WN 978 

" " 3 Si—P/otiie rteiivid after tale and before 

deposit of balanee of tale pTite— Third party auehon 
purchaser— ProeiedsHtfi it must be staytf 


P 

P 

d , 

and there can be no qaesiion of the decretal debt being 
sati'Eed either in whole or III part until the sale price is 
deposited in Court (.Sen /) Bhabani Chauan 
Law*- BAIKUNTHA Shaha 184 I C 646- 

43 0W1T 368-C9 OLJ U7- 
A I E 1939 Gal S41 
’Kilted by 

vbere re 
liability 
t thereof 

On receipt of a notice from the Board in respect of a 
debt includeci by the applicant in his application but in 
respect of wh ch liability is not admitt^ bm^the 
Court IS bound to stay the suit in re-pect of such debt 
iBiswaS J) AMIRUDDIN AHMAD t AbDUL RaB 
MAN 43 t V •. ' 

3 34 — P/oiice~Some of parties 

before Board— Entire proceedings, sf must ■ 

The notice under S 34 of the Benga 
Debtors Act can only refer to proeeedm 
those per ons who are debtors applicants before Ihe I 
Debt Settlement Board and not others who might be 
jointly liable On receipt of such notice, therefore the 


JJ ) Abu Taher Bazlul Kashid r Cha 
MOniSaha 43 own 

■ 8 Si— Pfotiee for slay — Question if af pis 

debtor— Power of Court to iKi/esti gate 

It IS not open to a Civil Court on receiving a 
under S 34 of the Bengal Agricultural Decors 
investigate the question as to whether the api 
before the Board was a debtor or not This has 


notice Ihe notice has no force as againvt the Court and 
the Court may disregard the notice to stay the proceed 
mg under S 34 

Vtr Muhkertta, J — In order that the Civil Court 
might be called upon to exercise its powers under ^ 33 
orb 34 of the Act it is necessary under both these 


Chose and Mukhenea, JJ) NUK MlA v ^OA^.HAU 
NATH Bank, LTD ILE (1939) 1 Oal 4S7- 

184 10 118 12 EO 204=430 WK 322“ 
69 0LJ 126-AIE 1939 Oal 298 
— S Si—NoUet for stay— Question tf tub/eel 
matter of proceeding is debt— Duty of Court to deride 
It IS the doty of the Civil Court receiving notice under 
S 34 of the Bengal Agricultural Debtors’ Act to decide 
the question, if raided whether the subject matter of 
the proceeding pending before it is a debt as defined in 
the Act 43 C W N 322 Foil {Edgley /) 
Ravati Mohan Roy *- Bhikchand Bhuian 

430WN 497=AIR 1939 Cal 343 
-S 34— AWicr underSutt for foreclosure of 
mortgage by conditional sale — If must be stayed 

\ f’"*' «-*«-— r- i tionat sale is a 

■ I i' Bengal Agricul 

closure of such a 
' ' the Court receiv 

m All and Rau 

JJ J 1 ir is r\BL(bi^ LiaNI 

43 0 WN 1221- A IE 1939 Oal 730 
■S 34— /’/erwr registered and time granted for 
deficit court fee — E'ottce received by Court 
—Filing of deficit court fee — If should be 

I pUmt vrhich was not sufficiently stamped 
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BEKO ALLUVION & DILUVION BEO (18«5). 

S 2 

Ilciard -l/i anj Fju. /J) SaTHMUI-I t 

GOL^'i IinP»i> 43 OWN 1146 

BENGAL ALLUVION AND DILUVION EEGU 
LATION NIOFISCS', Ss 2 and 4 

f>a’<ir'j>jp ! litid — litUrmttaticn— 

U tft UtiJ in cl.'pute i> idfntifible vij'h nfeienceio 
It' ph^'ical Ifjtute* hnd mails i.r bj mei*-srcinrnt. I* 
thoolJ be defninJ lo ■'rmiinu* to bel Jnjj lo the former 
oirner, srhMh'r i'« nan'tti from one «nJe of the lutr to 
the other *nJe nas t > a 'j'lden ehanje in thecout»e of 
the riser or «a» ihe result of ihe river (;r«ilua)1y retelling 
on one H(*e and ihroni iR up Unil r>n llie other, unlen a 
ccvtoni ti Ihe coeitraiv i' e'laMivhevf In this xien the I 
burden of prosing m*i 'Bi ties on the party who claim' 
the land b) a'.cttlion {Xia^a'ulUK o^J Airejr //} 
MAHAorn r lULr'HWAR PRastn 

1933ALJ 709-1932AWR (110671= 
ISSOBD 493- AJC 1999 All 626 
BENGAL CESS ACT (IX OF 1890), S 6— "AV/ 
annua! ft- /it"— .t/rarinf t/ 

In N (iniih. (>.» Act ihe e*pte*vio'» *'net annual 


I BENGAL EXCISE ACT (1919), S. G4. 
lalenaway {Miit^errea and Laitfur Kahman, JJ,') 
ijADUNATIt IlANtRJEEr SECRETARY OF STATE 

ILR.(1939)2 Cal 268= 4S C.WN. 1021 = 
A.IR 1939 pal C17. 

8. 7C (b) — O/fct:/ iinder~Obitruet:on «f nver. 

S 76(4)o( the Rengil Embankment Act clearly 
applies in a ca‘e in « hich theie has been a diversion or 
. ol>4n...iion of a river, as the expression ' vtaier-course’' 
j in S 3 of the Act includes a river. {FJgUy, /.) 

I Pasupati Kakmakar r Emperor. 

' ILK (1939)lCal 334 = 18310.470 = 

I 40Cr.LJ 808 = 12EO 162-43 C.W N. 591 = 
A 1 E 1939 Cal 628. 

— 8 t&—OrJtr ef Celltclar under — Jiiriidie- 
lien a! Li^ii CanrI, 

Anoriieroi apportionment of costa parsed by the 
Collector nndvr S. Sbof the Bengal Embankments Act 
can not be que'iioned in a Civil Court Such an order 
I nould not Ik W/ro tiret simply because the Collector 
appoitioned costs on certain lands which he should not 
I have done under the provisions of ihe Act. It may be 
I at the moM an erroneous decision or an iriegular exer- 
I ciMt of the jurisdiction which the Collector undoubtedly 


38«*sJ 372 (PC I Ksl on {.Vuli/rira and LnUfur\ 
Rahman. JJ ) SEW BEFRBHOOM COAL CO. p Kai 
SA tlEBLUASpANMALI KAVSAM 

43 0'WN 874-C90LJ 691 - 
AIB 1939 Cal 690 ' 

■ ' 8 81~Ctt*rrr and uiufi/r—EilMtr f tying \ 

mitt than hudua— Right af efniriluiian 

Under S SI of the C'*s Act the buidi ' * 
equally distributed let ween the owner and 
and if either has been lompelled ic 
thanh.sdees he can certainly recoitr it fr< 
by a contribution SJii. {Muhhiriea and I 
man JJ) NEW PerKBROOM COaL CO. f RAt ' 
SahebChandan Mall Karnari 43 own 874- 
69CLJ601-AIB 1939 Cal 690 

■ S S9~iyilhdratval ef allaehmtnl— Foxier ef 
Cvlleilor 

The Collector has juri'diction to withdraw an attach 
ment made b) him under S 99 oJ the Cess Act (Miller 
and Rau,JJ) KU.VAK KAB£M»»A NATH ROY v. 
MiDVAPOBE Zemindary Co . Ltd 70OLJ 218 — 
44 OWN 38 

BEIfOAL CODEX OF WABOS ACT (IX OF 
1879), S. 10 C [fpserted by Assain Conrt ot Waida 
(AmendBent) Act 1957J— veid—Ceitrnment of 
Indta A.t. 1935 S. 107, 

S. 10 C in<eried in the Bengal Court of Wards Act in 
force in A'^am by the Ai'am Court ol Waids (Amend 
ment) Act. J937, i« not irpngoant to any enisling Indian 
Law and is, therefore, not void by virtue of S 107 (1) 
of the Government of India Act {MtUer and Rau, 
JJ) G P. Stfwabi f'. EROJENDBA KisHore KciY. 

181 10 689-2Fe(iLJ.112 - 69 0LJ 673= 
4SCWN 913-AIB 1939 Cal 628 
BENGAL EMBANEMENT ACT (IX OF 1882) 
S.3-‘*Water.cour'e”-lfIncludes'‘ari¥er" JrrS 76 
(b)liifra 43CWN 391, 

Ss 66 apd 87 — A'olire under — if rondilien 


Y.D 1939—4 



both It the same As liquor in the excise bond and 
the cu'ioms bond is in the dust possession of the 
I'evenue auihoniles and the party and not inlbeicie 
pKi'^C'-Mcn of the latter, it is not liable to confiscaL-s 
under S 63(2) {Hanley and Ran, JJ.) Fzrtrr* 
EPHRAISI V Lmperur. ILB. (1939) I Csi = 
181 1 C 965 = 11 R C. 875 ^-40 CrLJ t7»= 
43 OWN 522= A I E 19Z9CtlZiL 
B 63 (2)— Ziyxer lawfully had in fee einon-~ 

Liaiilily to eonfiication. 

Under S 63(2) of the Bengal Excise Act.a-vl— — 
lawfully “had in possession along with rr in asa- « tf“ 
an> liquor liable to conR'Calioii under tch-F- '' j. 
likewi«<Iiableto confiscation. Itis inirt.*-r-_ r- 'r i- 
the person in pos'e'sior ; all that t>- •r--»-tj7, 
requites IS that some person should be j-j — p ^ 
some point of lime sub'equent lolhee^T- t i. 
excise qffence both of the illicit Ea,..- ,-1 . 'L 
some licit liquor The fact lhai|i» i,~— , 

different premises Is immaterial Ti,. ~ '' 

not -ay tha* the person in pos'es'jyi ^ 
any offence. (BuHey and fg, j, 

EPHRAISI T Emperor. LLE -"-r"'-. L,;” 

181 1 o 956-11 EC ror;,'.;,-';- 
— s 61 

limitation. Tw ' 

power to (We- - 
i. lull. - 
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BENGAL EXCISE ACT (1010), S. 61. 
ca«e IS tried [BartUj an I Rau, //.) EzeKIEL 
EphraIV V. Empekor LL E (1939) 1 Ca). 649= 
I 81IC 955=11EC 875 = 40 CrLJ 608“ I 
43C WN.622-AIE 1939 Cal 346 I 
■ — S 64 (1) — Order of eendi ation—^mmiOH to | 

give net ee to interested pariiti—Efftet of. \ 

The omis'ion to gi\e notice to interested parties 
before an order of c3nfi>cation is made under S. 64(11 
of the Bengal Excise Act, might in ordinary circam 


1811C 955=llEo" 875=40 CrLJ. 608“ 
ISOWN 622=AIB.1939 0al 316 
BENGAL FOOD ADULTERATION ACT (VI OF 
1919s)i S, 4 and 6~ Mustard oil—Saponititat%m t-alue 
found exeessive—Preiumplieiii under S, 4 — Rebuttal 
— Proof required 

Intheca'eof mustard oil, if the analyst finds that 
the saponification value is excessive, the pieaampiion 


BENG. LAND REV. SALES ACT (1859). S. 14. 
said that the relationship is not created by a written 
contract to which each have become a party. S. 81 of the 
Bengal Land Registration Act applies to sucli a case, 
and b. 78 of the Act IS no bar to the plaintiff suing to 
recover rent on the ground of non-registration of the 
plamtifls* name {James and RouIanJ, JJ ) DeCNAN- 
D\N PRASAD P. ClKDtlAR 182 LC. 863 = 

6BP. 839-12RP 82 = 20 Pat L.T. 697= 
1939 P.WN 120=AIE 1939 Pat 272. 
— . . _ . SALES ACT (XI OF 

* , * . '■ e to proprietor wider i". W, 

* '■ eparate engagement by Am 

■ ■ sce—ff kist fl'ayr or latest 

• • • • ■ oa the proprietor of a sepa- 

* the Estates Partition Act 

meniionsthat the revenue of such estate is payable in 
two kutt, Jannar) and ^farch and the proprietor does 
not enter into a separate engagement thereafter, the only 
possible interpretation of the notice IS that the January 
and March irr/r are the i/rr days referred to under S 2 
of Act XI of 1850. and not the latest days of payment 
under J>. 3 of that Act. {Henderson and Latsfur 
Rahman, JJ.) .MAMNDRA CHANDRA SEN V. 


IS rebutted An accused person cannot be I 
tied down to any particular method in I 
rebutting the presumption raised against him I 
tinder S 4 of the Bengal Foe * ' 

Act In the ca*e of mustard oil, he 
presumption by following the oil from 
throughout the process of manufactu 
arrival in his shop and demonstrate that - * * 

substance had been introduced The pr 
rebutted if the accused calls evidence nbic 
Court that the article in question is deriv< 
from mu<tard <eeds. Mere proof that none of the 
common adulterants is present will not rebut (be pre 
sumption {Henderson and RAundiar, JJ ) SUPLR 
INTENDENT AND REMEMBRANCER OF LEGAL 
Affairs, Bengal S' Kshitish Chandra Baner 
jZE 181 1 0,423 = 12 EC 229 = 

43C WN.1030=AIE 1939 Cal 667 

BENGAL IRRIGATION AC“ ^ 

47, 69 and 63— Right to sue fi 
— Registered owner—Suit by 
some one else — Afaintosmbility 

Under the B“ngal Irrigation • 


Deovandan Pandey » Ram Pirita Rai 

181IC 844-6BB,683 = llBF. 644 = 
19 Pat LT 897 = AIB 1939 Pat 188 


tachment by an order of a Civil Court can be sold by the 
CoBecior for arrears of revenue. If only a part ©r share 
of the estate is tinder attachment S 5 also applies. 

•• I • I • i ^ • I 


from the entire estate The account^ of the separate 
shares in re'pe.l of which separate accounts had been 
opened under S. 10 must accordingly be merged into one 
account, the credits and the revenue demands mu«t be 
totalled up and the balance struck If the balance so 
struck IS a deficit one then and then only can the Collec- 
tor sell (he entire esta’e If the collector without 
• ■ • »'e to sale, 

• with juris- 

•n the sale 
c there was 
■ For the 

' ' ' he entire estate IS in 

rges all the accounts 
It IS not necessary 
close the separate 
of the entire estate 
I under S 14 of Act Xt of 1859 {Mitter and Rau, 
//) Komar Narendra Nath Roy f' Midnapore 
(7EMINDARICO Ltd 70 C LJ. 218 = 44 0 WJT, 38 


the assignors of the defendants, and the defendants account or residuary share in default, he would only 
after taking assignment of the contract give notice to the acquire the right, title and interest of the defaulting 
plaintiffs stating that they were henceforth bound I9 the sharer and would not acquire the said share free from 
contract, actually making a tender of rent, itcannot be all incumbrances The opening words ofS. 53 of the 
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BCNO. LAND BEV. SALES ACT (1853), S. 17 BENO. LAND REV. SALES ACT (1659), S. 37. 


Act *re an eicnnicn onJy to the rtofifons of S 37 and 
not to thci‘e of S H o( the Act Cpn«e«jofnily, if at 
tbc lime of the t urchas* a suit to enforce a charge on 
the share in d-fau's «ras ptnOmg apjin'i the defanl'inR 
tharet the p-rcha»ci lecomesa lepre'^ntaiivc in interest 
of the judgment debtor and can, therefore, be right]} 
made a party to the execution proceedings •© that eaeco 
tion may p'occed again*’ the share purchased b\ him 
{.Virtrr t-J A'iunJtjr, JJ.) bUPAVUR MNCH 
NaIIAR r UMESX CilAhORA HAS IIaS XtAS 

43 C W N. 803 

■ S 17— -f^///. j'l/i/f — ^//ii imtnt unitr S.Vi at 
Cot A-f—Stlt at fflatf uuer altj ^mtit — Jitni~ 
dxttten at C^dltct'r 

An atiach-neni b} the Co'lecior under the provi*ions of 
S. 99 of the Ce*a Aci would come nithin b. |7 of Act 
XI of 1?59 1" of Act XI of 18S9 does not say that 

the Collector *hall have no }uti*diction to sell duiing 
the sob*iv*cnce of the attachment, but that he wil) 
have no jaii»<liction to sell for atr/j't tf rotnue 
teiieiiaJ aerrv/i whil*t the estate «as ooder ai'ach- 

ment {Afitltr «■'“ 

Nath Rqv r>. ■ • ■ * » t 


of the Act could not be pleaded in bar of such a *ait, 
for that section has no application at all to such a case 
iDli’te aitj / At) ChatRAUHAKI LALti. 

UHAGiVAri TraShaD 178 I C 357 -S B R 91- 
1939 P.W.N 4e = AIR 19d9Pat 168 
8 37 — A'liivlrntn’ ef tinii't—Ttnuri-haldtr 
(laimiHg nt<hkar til.'t — Proof riqutreJ 

VVheie in a ca^e in which it is sought to annul a 
lenore under S 37 of Act XI of 1859 ihe tenure holder 
Jaims protection by reason of his ntshtor title, the 
proof of long possession without payment of rent must 
be of a very definite and convincing nature such as 
would be sufficent to enable the Court todiaw Ihe 
inference that the ntshkir grant in respect of the 
tenure had been made piior to the Permanent Settle 
ment {.Eaghy,/) ASHaMOYIBvSU v. BaraNA. 
COKE /UTE Factory Co., Ltd 

LL R, (1939) 2 Cal. 330. 
3 S7~Annu/mtnl ef tOfure—Ttnure hrld 
fjrtty unJtr louu purchaKd at lalt and partly under 
other touxis — Purekater't right ta recover paisetiion. 


A.I.B 1939 Pat 76. 1 
■ S S3— Ji'e//— A'<> arrtart «f land revenue— Salt I 
Suit la tet auie—If barred. I 

Where a tale H held for arrears of land revenue in 
cases where there were no such arrears, a euii to set 
aside the sale is not barred onder S. 33 {tPort and 
Ararvala.J/.) INDEKJIT kAI v tlULAK CHANO 

179IC 861-11 B P. 420-6BP..305- 
1933 P.WN 265-20 Pal.LT.30O- 
A I B 1933 Pat. 76 
■ S 36 — Obteet af — Knenut tale during pendency 
of luit by mortgagee of (he property— Purciatt, benami 
far mortgag.r — Suit by mart gi gee after dttree ia 
declare tale fraudulent, tf barred by S 36. 

The object of b 36 of the Bengal Land Revenue 


•• * - iEdgley,/.) ASHA Movi 

• TE Factory Co. ltd. 

l.LB (1939) 2 Cal S30 

. f under tenure Kiihin estate 

ter to e/eet un ter tenant, 
tal Land Revenue Sales Act, 
entilled to eject ell under- 
d entirely within his estate, 
ct an under tenant who holds 
ail uuuei Kiiuie paui} withm his e'tate and partly 
within other estates. {Chate and Bartley, JJ.) SM. 
AshauoyeeBasu V Baramaooke Jute Factory 
Co. LTD 70CLJ.34. 

' ' ■ 8 Zl—Peemery ef pattesston en basis ef revenue 

tale—Sutt for—Onue ef preef. 

In a case in which the plaintiff IS seeking to recover 
possession of property on the basis of a revenue sale, 
the iniual onus lies on the plaintiK to show that the 
land lies within his regularly as*es!.ed e--tate or mahal 
and not merely that It lies within Ihe ambit of bis 
lamindan, Ifhe discharges this initial onus, it would 
be tor tM dnfendant 10 prove that his case uouJd fall 
within one of the exceptions to S 37 of Act Xi of 1859. 
(£/eley./) ASHA MOYl Basu v Baranacore 
Jute Factory Co , Ltd I l B (1939) 2 Cal 330. 
~ tenure xn 

— Protection ef 

uded pjTcels of 
tenure must be 
prop-ietors of 


Revenue Sales Act, and it is purchased in aociiou in the 
name of a third person ^/nuirir for the mortgagor, ard 
where after Ihe passing ol a preliminary decree in Ihe 
mortgjge suit, the purchaser obtains possession. It Is 
open to Ihe mortgagee decrte.bolder to institute a suit to 
declare that the revenue sale was fraudulent and vedd 
and inoperative as against his mortgage lien and S, 36 


I ■ 70 0 LJ 218-44 0 WW b? 

I S 37 Proviso— .!/«•»»;////«/ ' 

There being no definition of raiyat In Ari XJ <> ;>y/ 

I It mast be read in it* ordinary sen^e of a . u ' 'ir/f. 

I Where a wealthy inhabitant of a townwii.) 
business has not cultivated the Un I n >r I .v ^ . 
land for purposes of cultivation, heisnt/ , f' 
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BBNG LAMP REV SALES ACT (1859). S. 37 
and IS not therefore competent to invoke the Proviso to 
S 37 in his tavour even if fruits and flowers were grown 
on a portion of the land which is u‘'ed as a garden 
house AIK l93l PC 3l4, Rel on (^Alniktrito ani 
Lautur Rahrran,JJ) ASHAMOM t SAFBOOSH 
Sen ILR (1959) zeal 236 = 

AIR 1939 Cal 626 
— S 37 {i)—'Lfaie’—Af(a)iint ol 
The word ‘lease’’ has been U'ed in the ordinary ten«e 
of 3 tenancy and though a tenancy mu*t be l>a<ed up n 

a contract '■ * ~ i_ «..i _ . 

of rent is 
tenancy 
frequently 
definite 'ti 

being undeisiLKju iiiai ii e le am huuiu |ta\ ine ait mini 
of rent which is customary or which is 
able If a man holds land under anoihi 
his convent either express or implied 
liable to pay rent to the latter for the la> 
tenancy mil be constituted, even if the amount oi tnit iv 
not determined, and no rent is aclualiv pnid {Afuihrr 
fta end Liltfur Rdhmau, JJ) ASHaMOVIv SaRUa 
TOSH Sen I L R ( 1939) 2 Cal 236 - 

AIR 1939 Cal 626 
— ■ ~‘8 net enn/eimtif all fartuu 

lari—Regitlralien ef of 

S 40 of Act XI of 1859 mentions the particulars 
which are to be given in ““ • -- 

The applicant i> to state 
they are asiertamnble " 
tain all the particulars 

Collector and Collector alone to a'k him to fill up the 
gaps But if the Collector dors in «piteof defects in 
his applieatnn leqister hi-, tenure the tenure itself is 
protected The tenure holder cannot be ejected by the 
puTchaeer at a revenue tale from any portion of the lands 
included m the tenure ( Muter and kxu /J KumaR 
NaREndra NaTh Roy * Midnapore Zemindari 
Co. LTD 700LJ 218-44 OWN 38 

" " S iS—Seepe~^Regtftrt/ioii ef teaurei—Molidiif 
ef—kigil at rexenue putehaser to guethen 

S 48 of Act XI of 1859 contemplates a<nit between 
the grantor and persons claiming under him on the one 


duly registered Such a purcha*er can show that the 
Collector had no jurisdiction by reason of 'he breach of 


BENGAL MUNICIPAL ACT (1932), S. 16 
application for regi<tra’ion of both these clashes is the 
same, namely, three months but the star'ing point is 
different In respect of those crea'ed between the 4tb 
May 1859 and the 2tit April, 1862, the stalling point is 
expresdy stated to be from the 21si Apiil, |862 and In 
respect of other (enures created after 21»t April, 1862, 
the stalling jioint is to be the date of creatj n. {.Ifitter 
anUKau JJt KUHAR Nakendka NATH KOV 
Midnapore ZEMiNpARV Co Ltd 

70 OLJ 218 = 44 0 WN. 38. 

* * . I ■ ■ BELF GOVERNMENT ACT 

8nd7&— A’srdr unler tent rot 
It ef District Beards 
If Governm'iit Act merely irans- 
hitherto undr-rihe control of 


(BENGAL MONEY LENDERS ACT fVII OF 
1933), S \~Aptliiability — fnlerest ahfjily (aid 
b 4 of the Bengal Money lenders Act only applies to 
. arreais of interest It has nothing to do with interest 
' (hat has already been paid Ufinltne’i J) AUNAB 
, AM t- JEB\R MULLlCk J82 1 0 230- 12 R C 22« 
43CWN 495-AlR 1039 Cal S38. 
I 8 A'^Aft’li'ahlilv—lnirrtti ,« » iwri hot i* 


I than the mone) lender m «uit (//en/enoii /.) 
AUNARALItr JrOsR MDLIICK 182 JO 230» 
12 RC 22-43 0 WN.495-A I R 1939 Cal 338. 
I ~S 4- AfPlteaf‘ilii> Sniis f r redrmftion 
The applKabiiit) of b 4 of ihe lengal Money 
lenders Act 1 1 suns for redemption is open to arga* 
ment The words ‘ unle<s it is satisfied that the money, 
lender had reasrmable grounds for not enforcing his 
clnim earli *’ “ • *'■ -.ir* 

the credit • 

AUNAK A ■ 

12 RC . 

»»TT^Ttr,To » V 1884). S 34 

ttmt — Person 

’ xtes place 

of the benga) 

»i » <k. .Kki. nic palitv. and any 

1 to make a com- 
anneciion w ith an 
of voters of the 
1 has taken place. 
Zl ALI IIAIDFR S’. 
* • ■ 939) 2 Cal 442 = 

130 WN 1063 = 

■ R 1939 Cal.662. 
ipla nts 

il Act, the period 
of 14 days relates to offeni-es committed in connection 
with an election, and the shorter period to other 

" ' ■ ' “ ’ />» . 1 I 

nd- 

. • ■ ■ >62 

• • Uty 


the 

the 

the 
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BENGAL MUKICIPAL ACT (1932). S. 51. j 

pUini IS in vi> »untial complunce with ih« provi<ion« of | 
S. 15 ..I t.^c I'smRil Muni ii>al .\cl In any >.a'0. li th« 
Cooit IS invlin^i tn be mclu'ulojn an umcn.linrni ooRbt 
to be all meJ (Birj'H.J) MUMLIPM. » OlIMIS 
SIOSEKi i-'t i 'KSA TOW.Vt ASUKUL Cmanuka 
MOITRA iw IC RO 716“ 

43CVVN 191»A1.R 1939C»179 
S 61 — Ke’nnsifn ef ratti ifdjttmai ».-? oMtia 
rtirJ f’f 1 I — H hnJi mum italilf 

& 5l of the D.‘ogji Muniapal Act merely aiiihort<es 

the chairman to eaerci'Cthe powers testeit tn the Com- 
missioners bt the A-i arid will not obeiooMy confer on 
him any iltlfcateO aolhoriiy to act on behalf of the com 
tmrsioners in ie't)e..t of matters not anlhoil'erl by the 
Act If, therefore, ir.e chairman allows a reduction or 
remiss.nn of rates iriihout acting In conformity mth the 
p*on*ions of the Act, the Municipality cinnot be bound 
by ioch 4« (f,$rval, J) MUNICIPAL COMSttS 
SIOSERS Of PABVaTOWS:. ANUKUL CHANnKA 
MOITRA 18010 G73-11RC 719- 

430 WN 19f-ALB 1939 CaL 79 

S 1\ — 0ff'r<e unJer—l/ eentiauing fftntf— 

Out «f —Pr^t-~B>utj ef t'eiituiian 

Oflence under h 71 i* not a continuing offence. As 
•Ota as a sweeper withdraws from hts sets ice. the 
oSence IS cotiple'e and he does not go on commitiing it 
merely by working under some other munuipal b^y 
lilt the b-‘ine'« of the prosecution loeMatlish on 
what dale the oBen'e under b 7l (2) is alleited to hate 
been Cyncnitte-i (//rnVerjje anj Cattfue RjAmn, 

jj I DHACtiA • Chittagong mumcipamtv. 

18410 S8S(l)wAJR 193901 808 

— a 296— -Vjiermaerr ef mti/r <n /W eenhuen 
•"Duty ef Vumnpjhty 

Under 5 293 of the Bengal Munihpal Act, the duty 
of maintaining the meter tn good order rests upon the 
Muniapaliiy and not on the owner or oengpier of the 
house It IS true that under rules framed by Govern- 
ment which were adopted as bye laws by the Municipa 
lity, the entire costs of house connection including the 
eapenses of a meter had to be borne by the owner or 
occupier of the house, but there is no rote or byelaw 
that the costs of maintaining the meter in good order 
have to be met by the houseowner and nos by the' 
Muniripahiy. f B K Vuthirua, J ) SaRAT CHAN- 
DRA GUIIA r KaLIPADA RaV 18010 391=' 

11 RO 682-68 0LJ. 463-AI.R 1939 Cal 254 1 

- 3 309 {flf)—Sen rtpair ef meUr— power ef\ 

Cemmiitiert'r ta aU off uiihr I 

S 309, n.(./) of the Bengal Municipal Act does not 
empower the Commissioner to cut off water supply 00 
the eyound of any defect in or non-repasr of the meter. ' 

iO.K. Muhtrtea.j.') bARAT Chandra Guha w. 
KalipadaRay. 18010 S91-UEO 682= 

68aLJ.463=AlR.1939Cai 254 
■ '3 535— A^erir’r not mintiomtig all relufi 

claimed tn tuit — If invalid. 

The fact that a nonce under S. 535 of the Bengal 
Municipal Act does not mention all the leliefs claimed 

in the suit, does not make It invalid, {.S, K.Chru, J) 


BEMO 8ANITARTDBAINAOEACT i,1895). S 23. 
(1) and consequently their rights do not pass by the sale, 
(.l/urff/'/rj .mi KoJtburgh. J/.) BHARAT BAMJHU V 
RaNESURA KUMAR 700 LJ 370= 

AIR 1939 Cal 762 
— Ss 7 and 2\—Cerlihcau-ael>tor, a lun.itir—' 
AV/iiV itrtcd m Aim an./ not on An guardian— Vah' 
dily of tale— Decree and certiorate — Difference-^ 
Determiualion of lunacy— Order of Court if necetsary. 
I The service of the notice under S. 7 of the Public 
I IWritandv Recovery Act on the certiScate debtor who I9 
a lanalic, instead of on hi» guardian, does not make the 
I sale sold There is an e'-sential difference between 3 
decree passed by a Court and a certificate A decree 
. cannot be made without proper service on the defendant 
and without some evidence A certificate has the force 
of a decree wf-en signed under S. 4 and file 1 under S 7 
of the Publ.C Demands Recovery Act, no evidence has to 
be taken and no notice has to be served. Lunacy is 
, determined not by an order of the Court but by re- 
covery. illendenon, J.) JOCESI! CHANDRA 
BaSEKJEEI’. Dir.EMiRA CHAMtRA BANEKJEE. 

ILB (1939) 1 Oal517=18SIO 615 = 12EC.163- 
430 W.N1177=69CL J S74 »-aIS 1939 Cal 542 
' — 3 36, PrOTjSO (a)— si««r/ir set aside sale— 

I Umiioiien. 

% 36. provUo (s) of the Public Demands Recovery 
Act lays down a rule of limitation, and a suit to set 
aside a sale instituted more than a year after the delivery 
of posses'ion to the pufcha‘er is. therefore, time barred. 
{//enjersoa and Coiifur Bahman, JJ.) DHIRENDRA 
NATH BIUTTACHAKIEE R CHARU CHANORA 
MiTTRA. 43 0 W N. 849-70 C L J. 829. 

BENGAL BBGirLAT10N(3CZVII OF 1793), Art, 
^—Scope—CenielidiileJ amount payable by eceupan! ef 
gola le Ian Herd on grams, etc,, stored by Amt an gola— 
If tax or duty prohibited by Regulation 

\ consolidated amount of dues payable by the occu. 
pantofa/<^e to the landlord on the sales of various 
articles there stored by him e g , grains, tobacco, 
mustard oil and so on, must be held to be a tax or duly 
within the meaning of Art (2) of the Bengal Regulation 
of fW; and the levy of same is prohibited (It’ert, J.) 
BIRAN hlAHURIt'. Mt. Ribi \Mai.ian 183 10 763 = 
BBR 983-12 BP 189 -20 Pat L T. 671- 
A.IR 1939 Pat. esj 
[Note Reg. XXVII of 1793 repealed by Act XXIZ 
of 1871.) 

BENGAL REVENUE BECOVEET ACT (ICT 
1890), S. 4 {i)—Applieabililf—CertiOen/e in rrip>eg ^ 
ammenl due to Puilie body er local authority— 

' mgr m exiention— Payment under proleit—^^g 
I rteeaer rum pud under protest— P orum— Jurstfj-^ ^ 
Reading Ss 3 and 5 of the Bengal Revenue y— 'ssi.'i 
Act. It is dear that whether the amonni ir..r!rt- ni 
certificate IS recoverable as payable to the Cy'.^.v 
payable to any public body or any local auVr-f-r-i— 
than the Collector, the proceedings iaV.T. o 

defaulter must be proceedings referred iv ir 
Act That would bringthecasedirecily-*.; 

Act, and S 4 (2) becomes applica'l-- ^ 
recovery of the amount paid und— -^—r^e 

'10 r. r , irvxsz 
' * ■'r -ec r ^'at* 

' » fji jut- v 


them certificate debtors 

An order merely directing the addition as parties of 
certain persons, whose names were not speaCed in the 
order, nor added in the certificate, cannot make these 
persons certificate-debtors within the meaning of S. 3 


Prasad Singh v. SECRrrxi'r “ 

182 I.C.22:-ivi 

BENGAL SANITAEr Zr» ; 

OP 1895), S ZZ-Ctww'ue^ 




59 


THE YEARLY DIGEST, 1939 


60 


BENGAL SUPPEESSION OF IMMOEAL BENGAL TENANCY ACT (1885). S 26 F 
TEAPrJO ACT (1933) S 9 land and It woufd pas< on to the person who acquires 

Under S 23 of the Uengal Sanitary Drainage Act of the inter«t of thit co sharer The person who acquires 
1895 the right of th** landlord to recover the drainage sach lntere<r can sublet the same to ano her who 
cess from >hd subordinate tenure holders scctoes thereupon liecomes a raiyat of the holding {K,ritland 
at the same ti'ne when he pays the amount determined and ChatUrit, JJ / SUKIIULO PandeV r ItAMESH* 
by the Co le'tor as payable by him under S 22 of the war PraSap A IE 1939 Pat 622 

Act The fact that ihe amount due from the tenure 22 {.V)~Ci>-thartr landlcrd-^Furckate ef 

holders has riot been fixed by the Government willnol noK ifMiiftrfitl* holding ot menty sale—highl ef ethtr 
affect the Umiution as regards the tenure holders and ce tkiren ti loint pesstisien^otth furchaur 
the landlord IS entitled to a decree for cess only for a Ifacosharer landlord purchases the Interest of the 
period of 4 years up to the dale of the institution of the tenant of a non transferable occupancy holding in a vale 
soil (iA' Ghost anti Aliithtr/ea JJ) JOChNDKA I in execution of a money decree, the other Co sharer 
Krishna CaNERJEA r> AUMINISTRATOR GyNERAL I landlord* are not entitled lo lo nt po«ession with the 
OF Bengal 70CLJ191 purcha<erif ihetenant has not abandoned the holding. 

BENGAL SUPPEESSION OF IMMOEAL (Stn,/) APINaSH CHANDRA KOV t. KOHINI LaL 
TEAFPIC ACT >,VI OF 1933) S ^—iHimUon— lot 43 O W N S79=A IB 1939 Cal 295 

Jfaturt f~~Trsal of offtntt—Duiy of Julgt* '-S {.’b'f—Traiisftfrid heUmg liable to te 

The initnlion 'pecificd in S 9 is not neuessanly an attested to rent tut tiot to attested — Landlord's fee tf 
intention that the girl should become an innate of an payable 

existing brothel Where m a trial for an offence Under S 26D(^)of the B T Act landlord s fee is 
under a 9 Bengal Suppression of 1 nmoral Tiafil payable if the transferred holding is liable to be a<sessed 
r-* ‘‘ L . — ney rent at some future date, even though «och 

ment has never taken place before ihe date of 
fer (Edgley y ) PROMODt XOAtAK BaNER 
USUM KaMINI DASS^A 43CWN217. 

26 E iX)—Appli<ability-^Ae’it detree in 
f share cf holding 

* rovision in sub b (I) of S 26 £ applies to the 

• * I decree for arrears of rent doe in respect el the 

* ‘ ’ ilding The reason behind the exception in the- 

AIE 1939 Cal 290 lease of such a decree appears to be that the decree 
BENOAL TENANCY ACT (Vlll OF 1865), S 3 holder of such a decree is the landlord hiffl<elf and there- 
(3)— Landlord •'^Proprietor of resumed mahal with is no necessity to serve notice upon him or to pay the 
whom no etllemenl has been made cow- t > j , u 

SS 26 F AND 3 (3) 

3 12--Trsni/er »f putni—j 

iilily for rent , 

A putnidar is not relieved of his liatatlty to payreni son jj) ATULChandra o MoHtNl MOHAN 
to the landlord by bis transferting the palm to another 182IC 751*'22EC 102wAlE 1959 Cal 28 
when there is no proof that the transfer fee had been — — 3 26T—Applseatsen under eld ttetien after 
paid or that the transfer had been re opni«^ by the amenssnesst^Maintatnabihiy^Traniftr iifort amend 
landlord (^ffend/rtan J ) Ram DaS ment 

BaZLEy KARt'l FaZLEY MaULa 70CLJ 284 An application for preemption filed under the old 
— gj 22 and 152— Landlord auetion pureAaser—~ S 26 F of the B T Act after the Amendment Act of 
Rs^ht to annul ineumirance 1938 by which it was amended baa come into operation, 

b 22(1) of the B T Act undoubtedly effects a is not entertainable although the transfer took place 
merger of the raiyati mtercstwith the superior interest I before the amendment (ldiis>n Ats and Rau, JJ) 

, , K-th^porrhaserl PkaFOlla CHANDRA S' RA/ MOfJAN DAS 

43 0 WN 1172 


right or becomes in 
under raiyat is treatet 

the disappearance of 
the under raiyat a rai 

and Roxburgh, JJ ) , 

Nath ■ •* 

S 22(fi)~Co sharer landlord pi/rehasi/sg aeeu 

Paney hoUmg-Status of~lf a raiySt—Trantferet\ 
from such to sharer— Sub letset from~Pas‘tsoH ef \ 
The status of a co sharer landlord who has pur 
cha'ed an occupancy holding is not the status of a raiyat 
but a petuim status His right is that of a proprietor 
entitled to retain possession of the land subyea to pay 
ment to hisco proprietors of thei * “•» 

The status is a peculiar status 
co-sharer so long as he remains 
ceases to be a co sharer and his i 
lost, then he has no right to ret 


— S Z5T~Apfliealien under— Quettson sfappls 

urt to entertai n 
of the B 1 Act 
itain the question 
The mere fact that 
• lotice as hndlord 

relicts which may 
section (Sen J > 
fAGAT KiSHOKE 
t^ti ,, 430WN 274 

■ ' S 2S T— Order fer preempten—yahdsty— 

Power eflhirt persons to question— Holdtng told to 
mtner—MtHor not representet tn pre emptso i proceed 
fug 

The proceeding by which the landlord exercises his 
ngbt of pre emption under S 26 F of the B T Act 
cannot be challenged as void by third persons on the 

- - J t. » — i. „ .i-a -yxnpancy holding, 

presented in such 
between a decree 
re e-nption passes 
■ ■ of the landlord to 
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BENQ&L TENANCY ACT (1885). 8. 26.r. 
pit emptio" no* open any (SectMonbythe 
Court It fio»» autoroatically from Hie transfer it«elf 
and no duty is ca't upon the landlord lo gne any 
notice to the purchaser. Where the purchaser deMrilbei 
hi'n«eti in the A e^4/a as ama)or, the Court cran only 
serre the nonce m accordance «)th its terms (ttmJtr- 


j BENGAL TENANCY ACT (1886) S 26 G. 
to the application. (£'./f/ry, y ) RAKIML ChaNdra 
De t» Laut Mohan Saha. 43 c W N 664. 

S. 26 r (4) (a)— C<r landlcrJ acquiring 

•nttrut after tranihr ttnJ atpiication by temteo tharert 
mnJer S 26-/' (1) — A'lgbt la/arnat eo-appli<anl~ 

Limifjlitm 


has no junsdiciion to a]lo« pre-empuen 10 the pte- 
emptirig Undlords (R/glty, J ) BaS * • • 

t. DURCanaTH Pal IXE (1933) ‘ < 

1B3IC 4S3 = l2EO.l65-43 f •. *. . 

AlJt 1 « : 

“3 26 r— /’eeir/a'iH/ tindnr-~Vt , . ; 

tary party 

The question 8>to«hether ©• rot the eer . 
/«iu/ rrav/i 10 contest an application for pie 
snder & 2&*F of the Bengal Tenancy Act 
entirely up-^n the circutnsiances of ihecase W • 
position adopted by the tender is that there 
been an efleciive tiansfe* of his bolding ahich ihe land, 
lord It seeling to pre Cl — • •‘-..t. . 

a mortgage deed but • 

transferee, he bad bi ... 

transfer, the vendor IS • ' 

the application for pte 

be made a parly to « 

order to contest the • ' 

Kumar « Eurcana- 

I L.E (19. • ' : • • 

12EC 165-43 CW ■ . ' • , 

Ss 26.r and 

rmflian—Pretnitar . ' ■ ■ 

Ktlltment hat letn mau 

Where a tnahal had been re<umed under Regulation 
n of 1819 (on the ground that it was held under an in« 
valid Ukera) grant), the proprietor of the resumed mahal 
with nhom no settlement has been made by Ihe Govern- 
ment, is not a landlord within the meaning of S, 3 (3) 
of the B T. Act, and he has, therefoie, no ngbt lo apply I 
for pre.«inption under S 26 F of that Act. {Sen, y.) | 
BiRENDRA Kumar ROy v. Jacat Kishore acharj- 
YA. 48 C W N. 274. 

■ ' 3. 26.p — Tteo separate holdings told by one deed 

-Pre-emption of ane—Permiiiili/ity. 

Under S. 36-F, B. T. Act, ills permissible for the 


260 (as atnended)— • other law /or^he 


I «topp«l is not Included within the words "any other 


^© appeal is competent from sn order m a proceeding 
under S 26-r.r.riK. rv— aj Tenancy Act. (£>eriy- 

■ ’ ' ./) Dioambar Fonda 

■ •• 43 0.WN. 1108- 

A I E 1939 Oal 717. 


order restoring possession Is made This has the eflect 
of a decree of a Civil Court An order can only be 
legally made in the case of a u'ufrnctuary mortgage If 
in fact there IS no such mortgage the order Is without 
Jurisdiction, and Ihe High Court can mterfeie tinder 
S. IlS. C. P. Code (ffenderson, y.) KiSHORI 
MOhano. Maijannessa. 43 0.WN. 1114= 

A.IB.19S9 Oal 719. 
— — 3 26-a (6)-0r*r refuting application under 
tub S, (5)— 

The language used in the concluding portion of 
aubS.(6) of & 26-G of the Bengal Tenancy Act Is 
' “ “■ ’tde to provide that any order passed 

or the Revenue Officer with reference 
rs mentioned in that subsection shall 
j ^ * ^‘Yil Court decree whether such 

leh has been 
V against tbe 

, * ■ Gadadhae 


f 
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BENGAL TENANCY ACT (1885). S 26 J jBENGAL TENANCY ACT (1886) 0 48 H 


nature of the n 

Lattfur Kahn * 

GOBINDA PR/ 

70 CL J 1= • • ■ : « 

— — S 2Q 3~~Afp!i(alim uniir Ijmttat on— 
Starting Point— Limitalioii At! <rt 181 
The provision* of Art 181 of the Limitation Act 
apply to an application under S 26 J of the B T Act 
and limitation mil run fiom the date on which the right 
to apply accrues It is only when the steps coniemplal 
ed by S 26 C (3) of the Act have been duly laLen or at 
any rate when It IS clear that the landlord has been in 
formed that the transfer has taken place that it can be 


43 C W N 217 

— — 'S %'a3~Det‘i of transftr of • 

regiiiirtii iefore Amtnd/ntnl Aet of 
for tromftr fit filed 6y laudtor I aft 
—AhiHiainaiility 

Reading Cls (r)3nd(r)o£S 
Clauses Act it will be 'cen th 
(Amendment) Act of 1938 can 
different intention appearing the 


was registered before the Amendnent Act came into 
force, an application filed by the landlord after that Act 
came into force for balance of transfer fee under 
S 26J of the Bengal Tenancy Act is maintainable 
(Ghfte J) Rajfndra Nath v ashalata Dew 
ILB.(19S9)20al 34S-430WN 948 
. iS 26 J— Order under— Extent of ^naftty— 
Qmilionaf ttatut of tenant— If res judicata tntuise 
^ueattuit 

An order for payment of transfer fees passed m a 


limits w*thin which It varies may be avceriained As to 
' wbat the limits of variaiion shoul 1 be mil d pend not 
I merely on the extent of the actual variations but also on 
I the number of Cases which sbon such variations or (he 
^extent of the area* which may be involved In areas to 
which S 31-A of the Act is not extended, it is a fair rule 
to adopt m order to ascertain the prevailing rate to 
consider whether or not it is the rate, or substantially the 
rate paid by the majority of the raiyats inthelocality 
" rx — . V Gole;\nnessa 

43 OWN 93 

id Under ratyif holding 

t'rn — Liability to eteetment 
ise"in Hs {e and (</) of S 
ean a written lease which is for 
a term It follows that an under raiyat hoi jing under a 


" • j'lAR Sirdar 

: ■ ■ . 144-69 C L J 225« 

I . A IB 1939 Cal 281 

• *• of—OiCupinef rrgjU 

• tetion 

/ clear to 
160 <d) 

• byiirtae 

of bis ‘tatus before that section became law {Edgley 

/) NAkENDBA Nath t> alanoa sundari 

A I B 1939 Cal 764 
Sa 48 n asA 174 (3)— Uemeadi hate to under 
raiyot regittered without paymt’ t of la ijlord e fee— 
^eetof—Kent ialeofAolltHg—l.<X\ii Standi of under 
roiytt to let anJe title 

A lease loan under raiyat, that is to say, a 

lea<e Without any definite termspeciS d in it ana in 
which there IS nothing to show that it is meant to be a 


at the tenant, anu tiio leiuni is not pteciu leu iroin | out paymmii ut jaiiuiuiu s lee aiiu ti e uiiuer raiyat oas 


-S 26 3— Recovery of trantfer 


feet— Proper | 


Registration of unJ,r raiyaii lease 
~ ' ' Herd's fee—Vatidity—Subse 


and noxousg I, JJ > ia u • * 

LEQUE 43 own 1016 

See also ( 1/ <7 Chose J ) SONITV BALA DaS 
r.upTAt' Prodyot Kumar Tagorb 

ILE (1938)20al 2S9«= 

12BC 161°°43CWN 248 


nder raiyati lease without pay- 
has no effect and the defect 
V, w. wj « equent payment {.Henderson, 

/) debendra Chanora De V lAMiM Kumar 
DKY 43 own 1209 «A IE 1939 Cal 744 

' — -S 48 R— Under raiyjti lease itifringing terms 

of seeUeH— Claim of landloril pre emptor to khas 
pestetsion—Under~raiyat, if ean resist— -Right to refund 


r an under raiyati lease created 
tenant which infringes the 
B T Act IS not entitled, 
or hhjs posse s on of the 
»d an order for pre emption 
pre emptor succeeds only to 
I tenant he cannot repudiate 
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BENQAI. TBNANOT ACT (1885), S. 49 K I 

the lease vuhout relanJing ihe premium paid by the | 
under-rai>*t KUtnitrtfn, J ) DeBCNDKA CHANDRA 

I) £ - /ASiisr KirUAR Prv. 43CWN 1209*- 

A I B 1939 cal 744 

" S 49 K proviso (b)i,ll)— Bona fide I 
rtgirtfrrJ men than etu far 1925— | 

Ji ffKi.tcJ I 

A ilia f.ie mortgage eiecnted by ■ member ol the I 
priraiiive comtruniiy sailed the Ga 
mote than one year befoie 1923 in * • 

ei'ions of Chap Vll A of the U T 

to ihe Garcs comet within the •• • 

S 49 K proviso i^u) of the \ci. a • • 

entitled to tell the property in cremation of his final mort 
gap-deciee. (Orrit)it>r/, C J ani Sytd Kat$m AU, 

J ) ardha CtiasnRt Sahav SamaniGaroni. 

18210 C66>12Ra Ol-GOaLJ 120«> 
ALB 1939 Cal. 323 

S 43- L — U man.iatery 

The provision of S 49*L of the & T. Act by which 
the Court execnUnp the deaee should allow the tenant | 
a tea»unaljle titr 



3 CLJ.120-AIE 1939 Oal 323. 
69— Dakhilaa eranltd by laniUnTt agtnt— 
Jf tantlustvt ayaintf landlerd 

Dakkilat thoning payments of rent, granted by an 
authorised agent of the landlord are not conclusive 
against the landlord. S 60 of the Bengal Tenan^ Act 
does not prevent the landlord ' 
no payments had been fuade, < * • 

collusive documents. The on • ■ • 

tbl<, that theonu is iblfeed on * * 

/,) jocENDRA Mohan 

Karmarar. •• •• 

——3 tt—Salt af Ma'Jtne—Xtihf af aathanrIanJ- 
Jard viahai partid inth An inttnit. 

The right to bring the tenure or holding to sale under 
b. 65 appertains exclusively to the Undlocd. and a per- 
son to whom certain rents are due, and who obtains a 
decree therefor after be has parted with the properly in 
which the tenancy is situate, bus no su'-h right (Edglty, 
J.) Narendra Nath ». Alanca Sundari 

A.I.B. 1939 cal 764 

S eS—Sui Irate entfed iyraiya 

Supiriar landlard purrhasmf raiyalt 
tale after repeal of eecttan—lf can Ir 


sub-lease created by the raiyat before the repeal of that [ 
section as void and i i 

lease was void unde ' 

Roxiurgh, //.) r . ■ . • 

Nath. ■ ' . 

S 86 (O— 

Aoldtng, 

Section 86. Cl (6) 

ble holding- Thoop • * 

terms of a holding ii ■ 

Visions of the Act 
of proof of any custc 
be non transferable 
claim that the surren 

the landlord could nc ■ 

tus consent {.Jamer 

DERJIr. HeMCHAI • ■ . . : ■ 

Y. D. 1939—5 


B&NOAL TENANCY ACT (1886), S. 145. 

182LO 567 -6B.R 779=12BP 21= 
20Pat.L.T. 469=AI.R. 1939 Pat 200. 

S 88, PrOTfso 2—-A.'aduliai tnvefvmg divition 
af anginal holding vntkout consent of alt eo sharer 
lenante—i'alidily— ‘Inclusion of ncvs land in kabuhat 
—Effect of. 

New kabuhat w hich involves a division of the original 
holding without the consent of all the co-sharer tenants 


~ Ss 103*13 and 50— Tenant not entitled to pre- 
inmptian under S 50— Payment of same rent for long 
period— If rebuts preiumpliofi tinier S. 103 E, 

It cannot be held in a case brought under the Bengal 
Tenancy Act that any presumption arises as to the fixity 
I ol rent from mere payment of the same rate of rent for 
a number of years apart from the presumption arising 
under S. SOof the Act. Where a tenant is not legally 


aameratv of rent for a long period. iEdgley,Jfi 
DwaRIKA NATH SAHAf. BASIK LALSAIIA. 

179 1 0. 992 = 11 B.0. 643-A.Z B. 1939 Cal. 19. 
~ —3 104 J—prtsumplion under— Reeerd^af^ 

nghir— Entry regarding rent-^Cencluiive nature ef. 
Though the presumption of correctness attaebiog 


ALE. 1939 Pat. 44. 
■ 3. 106— dtirif Hndei—-Qa«ttims af title— patotr 

af Court to cannier, 

Asuicforthe determination of a bare question of 
title divorced from possession is not one which falls 
within the purview of S. 106 of the Bengal Tenancy 
Act. But (bis does not mean that the Court is not 
under any nrcomstances to consider questions involving 
the title of the rival parties. In order to determine the 


• .1 =A.IE. 1939 Oal. 768. 

• plication for landlords 

• ‘rt af Court. 

The whole of S 144 of the B. T. Act seems to refer 


\ 
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BENGAL TENANCY ACT (1885’'. S 146-A I 
There is nothing In the Bengal Tenancy Act empower- I 
ing a recognised agent of a landlord (o conduct and I 
plead in rent suits filed by the landlord {Htndtrsm, 
/) SAkAT Chandra » arjunMondal 

43 OWN 1191»AIE 1939 Cal 742 

S 146 A — AppUcaithiy — Ctrtificatt tales — 

Bengitl Public Demands Recc 
S 146 A of the Bengal Te 
in terms to certificate sales 
if a CO sharer tenant who is i , 


Under S 146 A of the Bengal Tenancy Act, in order 
that the whole body of tenants may be deemed to be 
represented by the defendants such defendants roust 
include all the four classes therein set nut Otherwise 
the decree passed in the suit wilt be a mere money 
decree (^Henderson, J ) BhaBANI Kanta Rav t 
RAJAGOPALLaL 70CLJ J99 

I ■ 8 148 A — Rent suit~Sole landlord t ngM to 
institute^Arrears of rent due to former to sharers 
If there IS only one landlord of the holding at the 
date of the institution of the suit there is nothing in the 
provi ions of the Bengal Tenancy Act to prevent such 
landlord from institutin(. a rent suit the decree of whi h 


Although in the claim in a rent salt is less than Hs 50 
yet the decree of the low er Court, w hich has decided a 
I question relating to title of tbeland or to some interest 
' in the land as between parties having conflicting claims 
I thereto, the question being with regard to the liability to 
I pay rent between other co ‘barer landlords and the 


AI^ 1939 Cal 28 
i nt smt—Defence that all 

enl net brought on record 

ourt pa°ses a deaee over 
persons who are entitled 
to receive rent have not been brought on record, and 
holding that the plaiDtiB* alone are entitled to the Ifi- 
annas of the tent, S 153 of the Bengal Tenancy Act 
applies and an apptal is incompetent There is no dea- 
sion in the suit as to the amount of rent annually pay 
able (JA Chase and B Miikh'riea, J/) hhS\D 
UNNESSA KhaTUN v NaBJN CHaNDRA NATH 

69 O L J 383 

S 163— JrroHi/ appeal— ~Btnt susi~Clattn to 
I particular amount of rent— Denial by defendant of 
I tlasm on ground of rent free tenancy 
I W here in a suit for Miiofr rent the plaintiff asserts 
I that a certain amount of rent is due and the defendant 


OARTaWARt 180 1 C 105- 
tB S42-AIB 1930 Pat 258 
2— Landlord auction purchaser— 
brance See Bengal TzNAhCr 
43 0 WN 1102 
mporary straw huts ~ entitled 


suit and such a person has no right to be joined as a I 
party to the <uit if he has parted with his interest at I 
the time when the suit is brought If arrears of rent 
are due to him from the tenant his only remedy would 
be to recover the same by instituting an ordinaiy 
money suit but be has no remedy against the bolding 
iEdgley /) narendka Nath » Alanga Sundari 
A I B 1939 Cal 754 

S 148 A (1)— Ar«r smt by some of usufructuary 

mart eagees— Others disclaiming interest sn mortgage and 
stating that they are benamidars o/ plaintiffi—^uit, if 


violated and the suit is not bad for defect of parties 
(Sen. 7) KIRTIBASH MODAK » RaKHALMaJHI 

18210 667=12EO 86(1)^690LJ' 95* 


which the Legislature intended 
to protect under S 160 (r) should be of a permanent 
character A dwelling house merely consisting of tem 
poraty straw huts u not entitled to protection under S 
160(e) (Edgley./) NarENDRa NATH » ALANGa 
SONDARI A IB 1939 Cal 764 

S 160 (c)— Under raiyat— Bight to pro! clion 

An under raiyat is entitled to protection under 
S l60(e)oflhe Bengal Tenancy Act if thereisany 
garden or pUntation on the land (Hfuihertea aniT 
Roxburgh 77) PSOMOTHA NaTH t> JlTENDRA 
Nath 43 c WJf 1102 

■ "S 160 (d) — Occupancy right acquired by under 
rosy tt under custom— ff protected interest 

The occupancy right which the under raiyat acquires 
nnder custom IS not a protected interest under S 160 
(d) of the Bengal Tenancy Act (Afukhenca and 
Roxburgh, 77) PROMOTHA NaTH V JlTENDRA 
Nath 4SCWN 1102 

— — S 167 — •A'iw transferable holding sold under- 
rent deeree— Purchase by landlord — Effect— Rights of 
landloiui purchaser 


S VSS— Appeal— 

Rt 5Q— Lower Court i 
tnterest in land 
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BEKOAL TENANCY ACT (1885), S 170. [ BENGAL TENANCY ACT (1886), S 184. 

ro^-es'ion of tbe rarcha^ed boluinc and mat succr<sfisllj ! UONI PA5I. 162 LC. 760 = 22 B C 104 (1)™ 

‘ • - I . u I 43C WN. 663=A1B 1939 Cal 809. 

- fresenttJ btfor-e but dtpaut 

- madt after limiialterf^Cemfcltney, 

here an appeal u preferred against an order dis- 
A I.B. 1939 Pat SOO i misaing an application to sec aside a sate, the deposit 

S. \~(i— Decree fcr arreati of rent apatntt re- most te made as required by S. 174 (5) of tbe B T. 

tyrded Ururntt ef tenurt— Tenure attiukrJ and Act before the appeal can be entertained at all If, 

adterhseJ fer tale «<i extcuUen—Ctatm filed by tenure • ■>- — n— •-r.j --j 

itJderi under O. 21. A. 58. C. P Crde—Myintatn. 
atihlj 

A pntni tenure bad been sub dinded among*! a num- ' 

ber of tennre*holders. The propneiors broaghta»ait o/iaxh v-iiiihL/i.A l. .jaha uj.,rA 

for ren. In respect of the entire tenure against the rrcor- I L.B. (1939) 2 C&l. 49 

ded tenants and i.btained a decree « for// Thedecree - ■ - ' -S. 174 (S^Locus standi ig aptly— Transferee 
uas in doe course put into eaenition and the pntni gf keldsng from yudgment iektcr befere decree 
tenure was attached and adTerti«ed for sale. Thereupon. A per*on who alleges that the holding had been trans- 
•omeoftbe tenu«e-holders filed a claim under 0.2|. fetredto him by the judgment debtor before tbe date 
R. 58. C. P.Code, statingtbaithey had a 4-a-na share of the tent decree, and who was not a party to the rent 
in the attached point mehal, that they had been | aying 1 suit or to the lubsequent proceedings taken in execution 
rent to their landlord and «s they had not been made of tbe decree, ha» no /o/M/o/dm/r to apply to have the 
parties to the original suit, the decree passed in that suit execution sale set aside under 5,174(3) of the Bengal 
was not a rtrit decree. These tenure holders had not Tenancy Act. (Edgliy, J) CHARUBALA Dei v, 
however applied in the suit for rent for being made BAiKUbTHA NaTM jANA 18210.980** 

parties, 12 R 0. 124 = 43 C W N. 743 = A I B 1939 Cal 419. 

that the decree as It stood was vand against all —■■■8 nUfi'f—Depastl under— men tg be made— 
Ibe CO tenants including the tenure-holders, and as they Poster gf C«uri tg extend time 

baJ their remedy by way of sun, their claiirmnderO 2J. S. 174 (5> of ibe Bengal Tenancy Act centenplales 
R 58 was barred under 170. B T Act iS K Obese that the amount recoverable in execution of the decree 
and B. K. Mukhtrita J/) DebEndra Nath k Sasi must be deposited with the appellate Court immediately 
BHUSaN 1831C 489“12RC 72« after the presentation of ihe appeal totbeCourtfn 

A LB 1939 Cal 272 question and before its registration. The deposit Is a 
Ss 17SfS)aBd ni—Ordtr sitting ««// W/ , Condition precedent or at any rale a contemporaneous 


the application 19 open to an appeal by one who was a 
party to the rent suit and to the application (F.dgtty, 
/) Adam ALY Khan 0 jAOADlsii CHANDRA 

43 CWN 108. 

■ - 8 174 — dfplicaisgnto set aside salr—Limtatign 

— Sale prgeesset fraudulently suffrissed by dtere' 
bolder purchaser — Atplscasit's knasuledge gf frauJ- 
~Burden gf preef 

Where in an application to set aside a rent sale under 
S. 174 of the B T. Act, the Couri finds that Ihe decree 
bolder purchaser fraudulently suppressed tbe sale prcKes 
ses, the burden is upon him to show that the person in 
jured by this fraud and suing to recover Ihe property 
had clear and definite knowledge of the fact which cou 


■■■ -3 179— i'fef/— 'Ktbuliyai— in pro- 
tiding far 6i per etrt fer month interest in eate of 
defau't ill instalment eWH in respeet insignificant ar 
petty default— Power gf Court to relieve against— 
Centroit Aet Ss 74, etc 

I Under S 179 of the Bengal Tenancy Act, 

I Ibe patties are competent to make their own contract, 

' But if a provision in a kabuhyat is found to be a 
penalty the Court has ample jurisdiction to grant 
proper relief to the tenant Where a tenant in hia 
.ia^tr/ryu/ undertook that he would not deposit any 
amount of rent, road cess, etc , that fell short of the 
amount of any kist, and that if any instalment of rent, 
road cess, etc paid by him fell short by even a rupee 
t case should be competent to realise 
at the rate of 6i per cent, per 
ire amount of instalment or rent, etc., 
..M... .uu . M. . .fault to tbe date of realization without 


vtded by O 20, R. 3. C P Code. In a case such as j MamavaN OINOH 


Cour 

eiter 

(Arf/ 


iyb»±'.W.N.22o! 

' ' ' ' t raised by 

* '1 not over- 
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BIHAE MONEY-LENDERS ACT (1938), S. 16. 

S 107, Government of India Act, void (ifaicmed 
Noar and Diav/i, //.) MATHURA PRASAD SlNGH P. 
Bhan Kumar Chand ZOFatLT 513= 

5 BE. 856 (2) = 182IC 989 = 12 E.P. 93= 
AIR 1939 Pat 217 
' 'S 15—Seapt — If V4idai repugnant feO 34 tfwrf 
0 21, Ji 11 Code 

S 15 of Che Bihar Money Lenders Act is repugnant to 
the provisions of O 34, C P Code, and is therefore 
void. 

Quaere — \Vh“ther S 15 is also vo d on account of 
Its repugnancy to O. 21, R 11(2). C.P Code (A'ia/ii 


[ BIHAE TENANCY ACT (1885). 

S li—/lelroipeetne operation — Pending proceed- 

tngt — If affected— Reteetton of appheatton under S 16 
—Appeal— Amending Act of 1939 eoming into force 
fending appeal— Effect of—Sale taking place before 
hearing of appeal — Effect of on rights of parties to 
I appeal 

I S. 13 of the Bihar hfoney I,enders (Regulation of 
I Transactions) Amending Act of 1939 is retrospective 
I and applies to proceedings pending at the timeahen 
that Act came into force. The «ectIoo applies to appli 
I cations made before or after the commencement of the 
j Act. When an order rejecting an application under 


ground that It IS repug 
but the reservation of t 
the Governor General s 
assent to u make such 
C./ tSulaman and I 


. 4l, i\. OU, 
igh Court 
riar, //) 

L J 183- 


uo apply tu murigage decrees anu saies inereunuet 
iffarries, C J ant Fast Alt, /.I RaZIA BEGUM V 
KRISHNADEONARAYAN MahTHA 184ZC 134(1^ = 
22 E P 221=6 B B 32 
'3 Proclamation of sale not issued before 
Act coming into force — Eights given by ledion -If can 
be availed of. 

There IS no substance in the contention that litigants 
can only avail themselves of the rights given by S 13 
I of the new Act in cases where a proclamation of sale has 


made and decrees passed “before or after the commence 
ment of this Act “{Gwyer C / , Sutatman and I'arada- 
ehanar. //) SHyAMAKANT LaL v RaMBHAJAN 


ATE 19S9 PC 74=(1D39)2ML J (Supp) 45. 
BIHAE EEBTOEATION OF BAKASHT LANDS 
■ • ' AREEARS OF RENT 

• ) — AppUeahility to execution 

IX of 1938 does apply to 
iha/a Mohamad Aoor and 


(1939) 2 M L (Snpp ) 45. 

“Ss 13 and Retrospective operation 
Ss 13 and 14 of the Bibar Money Lenders Act, 1939, 
are retrospective in the sense that they apply to pro 
ceedings pending at the time when the Act cam- into 
force {/lames C.J and Fast Ah /.) MAHABIR 
Saran Prasad Singh v. lschhmi Saq 

18410 64-12SF 219 = 6BE 12 


BIHAE TENANCY ACT (VIII OF 1886, as 
amended la 1934)— flwrf effect <?/■—“ Abwab" — 
£euw as to— If altered — Kathiari — If abwab — Mutarfa 
\sA\xaa.\\— Meaning and nature of. 

The recent amendment of the Bihar Tenancy Act has 
not changed the law as to abwab What was abwab 
before is abwab now, and what was not abwab before has 
not been made such by the new Act The only modi- 
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TENANCY ACT (1885). 8. 6. 


j BIHAB TENANCY ACT (1885), S- 26 T. 


11,: lOdiis 1 1'>^} II « ijiiu Ik a tmi pa>auie I uls uiiuution or auierse pos> 

on cl'e baMS of the worl. tn be done on (h« land anti not | can ari‘e in the absence of an assertion of a 

on the ba«is of thearea of ihe land occupied li i» not an I hostile title by the tenant {Mgarivo/j, /) MaHOMED 

ataet bus an amount legally pajable to the landlord 1 NAIN s' LaCHCHU SahU. 1939 P.W N 868. 

.Vx.'jrfa IS eroand-rent and A'jMijx i\ ptofes'ion taa Sg 26 B anS 26-N — Afpltcahtlity to mortgases 

accordirc a« the «<tilor tales up cultnnun or r.iere'y I Sections 26 B and 26 N by ibeir terms apply to trans- 
tra*e. Pnt.-un may be either nu/or/a or iitAian, fen l»v «ale, exchange, gift or will They do not apply 

and IS practicallj rent for homestead land ba«eil on the to mortgages and therefore do not protect sudhbharna* 

profe«ion carried on on the land (A'ijta Vikontd dar. A«Qining, however, that the vi€« that when a 

.Voor anJ // ' IIAI UMAN PKAtAl* t l*UhAN mortgage IS followed by a Sale in execution of a decree 

TaTMa 18 pat 190- 179 I O 810-*11 R P 419= on the mortgage the execution sate may be treated on 

1939 P W N. 271=6 B.R 303- 20 Pat LT 88= the ‘ame footing as a voluntary sale and would therefore 

AIR 1939 Pat. 252 came within ihe purview of S 26 B is correct, it does not 

lufructuary mortgages. 
Rast CHANDERJI i 


-8 5U)— tWvVffuar> Ayra.i,.»- W ih'J'l /'*•> “ 

Itaif tjei to k>m—Efrut~Rilatiin of UniUtd anj ChntUnet, JJ^ 


ttnanl—I/ <rtoteJ—Jne$JtnH. 

Where the p'oprtetar of a holding or ♦•late executes 
a Qsufructuarj rroiigage and tales a lease of ihe same 
from the mortgagee, the transaction is e'sentially one 
transaction, and th* relationship of landlord and tenant 
ta created between the parties A tenure a» defined b> 
S 5(1) of i^e Ihhar Tenancy Act is created ibereb). 


HemChasdra ISPat 184=18210 657 = 

12RP 21=20 PatLT 469 = 6B.R 779«- 
A.IR.19S9 Pat 200. 
— (aa amended is 1938), 8 26 B, Proviso — Scope 
ant operation et~Nen tramferaile folding — Transfer 
m ViXt—Tramserie sn possession eonUnuoutly thert' 
•^Consent of landlord-^Prisiimptioit—SoU of 


and a tail b> the le'SOf mortgsgee for rent against \\>t ' hotdtnz sn execution of rent decree against original 
mortgagor tenant IS goiemed by that Act {James and ten-tni alcne in i93l—S><it for e/eclmenf of transferee 
Penf/anJ, //) UEONAVD*Nr> OlRPUAP by pnrehaur m 'xeeutiou—Cempetehcg 

18310 8C3-12CP 82 = 5BR 839= In the ca^c ot a transfer of a bolding made before 
20 Pat L T 097 = 1939 P W N 120= 1923. if ih« transferee hat been contmuous'y in posses- 
AIB 1939 Pat 272 I sion since the transfer, the Court, under the proviso to 

-8 2l-Cultsiattng leau— Lease to settled rasyjt. I S 26 It of Ihhar Tenancy Act as amended in 1918, must 

efkkarbanrandkhudktsht Uni fxmg annual a**""** “>at the landlord consented to the transfer, and 

toiahte to landlord— Tenant entitled to remain I therefore^ the ^yan.feree cannot be eie«”' Anon. 

pettesston and feeupitiontill term of teas '* ' *'* * '' 

fnatt Produee^Claute that tenant to ha. • 

land teniis eaUingveitd kher—Elfeti 

tinf lease— Oceupaney right— If aeerues, 

V.'here a kabuli)at which purports U 
land" ^es an "annoal /derj" payable ii 

u=ur« onio— 

minor son 

there were 
not deliver posses- 
f sued for a decla- 
removal of the 

to S. 26 B of the 
•‘•^tltuted for S. 25 N, 
D'pective, it must be 
with the consent of 
who had been con- 
0! transfer could 

! and execution sale 
the interest of the 
to the 


■ ana 

lord! to produce of trees. (c) — Scope— Transferee— Title of— Conditions of— 

Where It Is recorded In the latest record of rights Duty of transferee to fay landlord's fee to landlord 
that ihere were trees on the tenant’s holding and that and deposit same vnth Collector 
they were in the possession of the landlord, the entry Under the Eihar Tenancy Act as amended in 1934, a 
must be Interpreted as meaning that the landlord is transferee of a non transferable holding has no valid 
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BIHAR MONEY-LENDERS ACT (1938), S 16 
S 107, Government of India Act void (A/aiffMeJ 
/<7oor and Dhavle JJ) MATHURA PRASAD SiNGH 
Bhan KUMAR Chand 20 Pat L T 61 

5BE 856(2) = 182IC 989 = 12EP 9 
AIR 1939 Pat 2 

S 16 — Scope —If void as rtpugnant taO 34 « u 
O 21 ^ 11 (2), C P Code 

S I5 of the Bihar Money Lenders Act is repugnant to 
the provisions of O 34 C P Code, and is therefore 
void 

Quaere — Whether S 15 is a so vo d on account of 
Its repugnancy to O 21 R 11(2) C P Code 


BIHAR TENANCY ACT (1886) 

S IS—Pelrospective opet^Uon— Pending proceed 

i-r ^ a n r ^ l6 

rties to 

appeu 

S 13 of the Bihar Money Lenders (Regulation of 
Transactions) Amending Act of 1939 is retrospective 
and applies to proceedings pending at the time when 
that Act came into force The section applies to appli 
cations made before or after the commencement of the 
Act When an order rejecting an application under 


of money lenders it does not in terms profess to exercise 
powers only belonging to the Provmc a] Legislature 
under the Provincial Legislative List In these circum 
stances the ne v Act can only b* challenged on the 
ground that it is repugnant to an existing Indian law. 
but the reservation of the Act for the consideration of 
the Governor General and His Excellency's subsequent 
assent to it make such a challenge impossible {Cwyer 
C J Sulaiman and Varadaehanar, JJ) Shyama 
kantLalv kambhajan Singh 18210 161« 
12 RP^^l^S^^L J^M-43 0 W^N^(I^OR )^68- 


P Code, as amended by Patna Iltgk Court 

Sulaiman J — Repugnancy should not be extended 
to 4. section by impi cation if it does not in fact exist 
There IS no repugnancy between the new S 13 (old 
S 16) Bibar Money Lenders Act and O 21 P 66, 
C P Code as amended by the Patna High Court 
«jtoyr'' C / SKlatman and Varadaehanar JJ) 
Shyamakant Lau 1- Rambhajan SrNGH 

12R r 0 l-(m9) TOR 193-2 P L J 183 
43 C WN.(PCR) 68-18210 161- 
; 1939 0LRS99 5 B R 766-1939 M WN 674- 
I 193qPWN ■533-20 PfttTiT 478 


d 

( 

KlvldUltvlUll.ULlrtli.HIAS hiAtlitlrt ao*±\/ lv>4VA — 

12 RP 221«6BB 22 

• S 13 — Proclamation of sale not issued before 
Act coming into force — Rights giien by section —If can 
be availed of 

There is no substance in the contention that litigants 
can only avail them ehes of the rights given by S 13 


ehariar JJ) SHYAMAKANT LAL v RamBHAJAN 
Singh 12Rr0 1 (1939)FOB 193= 

2PL J 183=43 OWN (POE) 68 = 
182 1 C 161 -193961 WN 674 1939 OLR 399= 
1939PWN 533-6BR 756= 20 Pat L T 473 = 
AIR 1939 rO 74-(1939)2ML J (Supp) 45. 

- ■ ■ ... ■ ■ LANDS 

* • * ■ ■ F RENT 

• execution 


apply to 
■ floor and 

andVaridachanar, JJ)?,n'iAi\A.K.K^iT^,^\. v RAM {Ckattern //j RazaUR RAHMAN e- UDIT SiNGH 
bhajan Singh 12R F C 1 = 2F L J 183- 18Pat 694 20 Pat LT 492 1939PWN5S0 = 

430WN_(r0R) 68=18210 161= I , t t» -rtoo v. * c-tr, 

1939 


S3 1 
are retr 


ceeding 

force {Ilarnes C J and Fazl Alt J) MAHABIR 
Saran prasau Singh v lachhmi Sao 

18410 64=12EP 219=6BR 12 


• . I OF 1885 as 

t of — ‘Abnab — 
abwab — Mntarfa 

Tenancy Act has 

not changed the law as to abiaab What was abwab 
before is abwab now, and what was not abwab before has 
not been made such by the new Act The only modi- 
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BinJLB TENANOT ACT (18S5), S. 6. 1 BIHAR TENANCY ACT U886), S- 26 T. 

fication has tren as to the natote and amoont ol ranlsh I entllted not only to his common law right to the timber, 


tnent for exacting an illegal which is I 

pasaWe h-y the weatrers to their lanoSords cn the hasi* ol 
the loans which thej wctU on the land, is a rent payable 
on the bav,s of the work to lie done on the Urnl and not 
on the ba'is of t‘'e area of ihe land occupied It is not an 
atjjttintan amount legally payable to the landlord 
.t/ktaedd IS [^oand-rent and A'aMia*! is profession lax 
accordirg as the 'etilor taV--s up culiivaiicn or merely 
tra'e fiid.-un iraj be either •^ulirfa or i-ilhiart, 
and IS p'acticallj rent for homestead land bs«eJ on the 
profession earned <n on the land Vik’nrJ 

Xcer end Dha-.h. JJ '< Hat U'lAV t’kAS\i> r TUKAN 
TaTxia. 18 Pat 190-179IC 840 = 11 E P 419= 
1939PWK 271=5 BE 303 = CO Pat L T 88 = 
A 1 E 1930 Pat. 252 
~ — — 5 5 (. 1 )— C'rv/cKr/uaej m rtcige ifittnrr end 
CciSf tiii le Ai«j— — ffileltm rt landlerJ end 
tminl—Jt erfjtej — /ntiJtnti 

Where the propruior of a holding or e'taie executes 
a asufractnary mortgage and tabes a lea^e of the same 
from the mortgagee, the transacti'^n is t'^tntially one 
uansartion, and th* relationship of landlord and tenant 
ts created b»tween the parties A lenare as defined b> 
S 5 (l)of the llihar Tenancy ^ct is created ihereb). 


AIR 1939 Pat 272 
S 21— CK/f;iari/i# Iteit—Oei/ teiiitUJ reiyet, 
ef theriaur and ^huJia^^t land fixtnc ahnuat jama 
ptygi/e te tandterd— Tenant enlil/tJ la remain in 


bat also to the produce of the trees The trees being on 
the tenant's land, the landlord 1$ in possession through 
I bis tenant and no question of limitation or adverse pos- 
, session can ari<e in the absence of an assertion of a 
I hostile title by ihe tenant {Agarvala, J ) MaHOMED 
' NaIN r. LACHCHU SaHU. 1939 P.W N 868. 

j Ss 26 B and lo mortgages. 

Sections 26 B and 26 N by Ibeir terms apply to trans- 
fers bj «ale, CXubange. gift or will, They do not apply 
to mortgages and therefore do not protect sudhbharna* 
dar Assaming, however, that the view (hat when a 
Riorigage IS foltoHcd by a sale in execution of a decree 
on the mortgage Ihe execution sale may be treated on 
the same footing as a voluntary sale and would therefore 
cime wiihin the purview of S 26 B is cjriect, it does not 
I hold good with regaid to usufructuary mortgages, 
(/awcf f//f CkiUteriee. // ) KAM CHANDERJI v. 
HrMCllANORA ISPat 184 = 18210.657= 

12RP 21 = 20 PatLT.469 = 6BJi 779 = 
A.IB.19S9 Pat 200. 

I ( as amended tc 1938), S 26B, Fioviso — Scope 

and eperatten ef — Xen tramferatle holding — T ransfer 
in 1912 — Transreree inpeiiession continuously thert- 
after— Content of lanllerd— Presumption— Sale of 
. holding in execution of rent decree ogainrt original 
tenant alone m 1931— Jw/f for eteclment of transferee 
I by purchanr in 'reoution— Competency 

In (he cose Ota iran-fer of a bolding made before 
1923. if the trsnsferee has been continuously in posses* 

' Sion since tbs transfer, the Court, under (he proviso to 
S 26 Hof Ihhar Tenancy Act as amended in 1918, mutt 
' ax<ume that the landlord consented to Ihe transfer, and 
therefore the transferee cannot be ejected. Anon 


luuigs aiiu i leieiuie 1.UUIU nut ueiivei pusiies 
29—11 — 1933, the plaintiff sued for a decla- 
Ule and for possession after removal of the 


-0 to S. 26 B of the 
.tituted for S 25 N, 
aspective, it must be 
with the con'ent of 
who had been con- 
• of transfer could 


make tb ■ ■ ■ 

recourse 

and S. ' 

SUMRn ' * 

holding of tenant — hntry to tatut record retarding trees I 
at m poiietiiaii of landlord — Effect of — Eight of land-\ 
lords to produce of trees. 

Where It is recorded in the latest record of rights | 
that tber« ^gre trees on the tenant’s holding and that 
they were in the possession of the landlord, the entry 
eth’tbe Interpreted as meaning that the landlord u 


fas amended In 1934), S 26 P (1) (t»> 

{fs)— Scope— Transferee— Tide of— Conditions 
Dutyof transferee to piy landlord's fee to lordl- 
and depout xame with Collector. , 

Under the Hbar Tenan Act ax amended in Jjj 
transferee of a holding ha* 
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BIHAB TENANCY ACT (1885) S 49 


the landlord may be deemed to have been given Ic 
transfer {Dhaile /) GaVA PRASAD SaH v 
PrasadPathak 179 10 923=6BB S 

11 BP 426-AIB 1939 Pat mu 
— 'S i9—AfifiltcaMsly — ‘ Under raiyat '—Heme 
tUad comprised sn holding a f agrteulliiral and homestead 
land — Settlement on condition that lessee supplied mtlk 
curd and ghee to settlor at cestasn prices on eerememal 
oecassons—Status of lessee— Notice of etectment— 
Necessity 

Where lands included in the holding of an agticnl- 
tural ratyat consists partly of agricultural and partly ol 
homestead land and the homeslead is let out for use as 
homestead the person to whom it is so let is an iinder~ 
rasyat and such person is not liable to ejectment unless 
a notice has been served upon him In ac“ordance with 
the ptovisions of S 49 of the liihar Tenancy Act 
Where homestead land is so let j j i. 

person on condition that he prt 
ghee to the settlor at certain pric 
sions and assisted him in his 

tenancy is created and the person taking such «ettlement 
Is an under raiyat liable to ejectment only on notice 
served in accordance with S 49 (Aganoala,/) MIAN 
AHiRt- ParamhanS PaTHAK 181IC172» 

11B.P 671-BBB B41-AIB 1939 Pat 409 
' Ss 62 aDd 180 — scope— Right of 
tenure holders to aialtmenl 
Section 52 is a much wider section than S 180 
inasmuch as It deals with every classiof tenants S 52 
undoubtedly gives right of abatement to tenure holders 
{ti'ort,/) NRIPENORANATK CHATTEBJI t- JOCAL 
PRASAD MANDAL AIB 

S 60—APPlieaiilier—Ccndiiioi 
& 60 of the Cihar Tenancy Act is 


BIHAE TENANCY ACT (1885), S 1B5 
•J the D har Tenanev Act bars a olea that the 


S Q5—ScoPe and effect— Rent decree — Sale of 

heading— Purchaser in exeeiitton— Rights of at against 
mortgagee of aoldmg under mortgage executed prior to 
Idle — Priority— Delay m applying under S 167 — Effect 

A purchaser (not being a landlord) of a holding j» 
eiecnllon of a decree for rent has a charge for the 
amount of the decree for rent as against the holder of a 
mortgage of part of the bolding executed before the 
parch^<e and is entitled to the <ame rights as the 
purchaser of a holding in execution al a decree pas»ed On 
a prior mortgage This priority is acquired by the 
purchaser as a matter of law in consequence of the rent 
>/. «« the holding under S 65 of 

and It should not be confuted 
conferred on him by S 167 
are not taken inder 5 167 of 
I the Act until after the expiry of more than a year after 
the purchaser becomes aw are of the mortgagee cannot 

' er I 41 r\ srAiitnvir 


B 103 ^—Record finally published— Pretump 
non attached lo—Reiutiali—Prceeedingi before survey 
authorities before publication — AJmiestbilily in end 


ivZa d wit iuu-aIu voi. 

- “ "S l&^—Seope—Secemd opfeel—Bar o^J/th 

'• nt— 


»u of 


Prasad r Ram 
18 Pat 746 = 


S 60- 

really entitled t 
inicrcit~Righl 
to extent of intcie n - - 

Under S 60 of the Bihar Tenancy Act il « quite 
clear that the registered proprietor of an estate is not 
' ' the rents due 

• rest for which 

' may in real ty 

. or even to no 

hattenee JJ) 

RASfA Prasad v RaJi Ran ViMVA prasad Singh 
18 Pat 746 = 20 PatiT 752=1939PWN 683= 
AIB 1839 Pat 630 
— ■ S my—SeoPe—Plea barred under 


/imesanj Agarwata //) DwARKA DaS v RhfKO 
MahTOV 18 Pat 602 = 184 10 308= 

6BB 34=12 E P SS6=20 Pat BT 669 = 
1939 PWN 607=AIE 1939 Pat 620 
' 3 IB^^ApplicJiility— Permanent muiarran 

lease— Prevt non entitling lessor to re enter on default 
I «f payment of rent on certain date of an) year— Default 
j by lessee — Lessor's right of eteetment 
1 The apoUcation of the provisions of S lS5 of the 
I Bihar T-nancy Act relating to ejectment is excluded by 
I S 179 where the conditions entailing foifeitore are pro- 
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BIHAR TENANCY ACT (1885). S. 167. 

Tided by a cotilraa between the parties to a permanent 
mokarTari lea<e. Where, therefore, sach a lea<e contains 
a pTOTi‘ion entitling the 1e.»r to re enter on default of 
payment of rent on a certain date of any yeai and Ibe 
lea'ie IS forfeited by default inpajn.ent by le-isee, the 
lew'r can enforce bU unqualified right of ejectment 
given him by the contract without confonning to the 
piou'icrs of S. 155. (/f^artrr/j /) MURMaK 
SlVCJt f. CHAStlRlKA I’RASAIJ SiNGU. 

5BB.462>180lC 621-llBP 523- 
20PitB.T 410-A.I.B. 1939 Pat. 413 

S 167— Vrpe — l*urcha»rr at sale in execution 

for rent decree — Ri|his cf — Failure to annul incnm- 
leance created prior to sale— Fffect of right to 
priority, .fre BlIlAR TrVAbCy ACT. S f>5 

18 Pat 676-1939P.WN.623- 
A EB. 1039 Pat 339 (P.B). 
■ S 179— icare falling unJtr— Clause far ft 
ensrf en fiffn-faymenl ef ttnl-^l'alsJitf. 

S 179 of the Khar Tenancy Act Is by its t* • 
exception to the law as laid down in the earlier 
It permits the parties to a lta<e falling withi 
section lo contract out of the piosisions of tl* 

A dau<e in rceb a leaM en’itling the Undlotdlo 
on non paymentof rentis, therefore, perfecilY valid and 
can be enforced by a suit at Uw \Harrnt. C.J end 
Fast dll,/.) MUHaMMaPHa^AN r nAtOVA Natii 
Sahay. 6BB63-12BP 253-164 10.606 
(>» azaesded tnlSSl). S island Scb IQ. 
Art. 2 (b) (10— •S’rej''— //■ f*lrose<ihvt-^/nterfrelali»n 
af sSJtuUi-^Ael ^unending ttatuU ef limitaiim end 
ihartening feneJ ef limitJtitn—A'/treift<lise efera 
lien —fjeiitjiicn—Lev efpttsaHe 

The Khar Tenancy Amending Act of (934 applies to 
ail «uits instituted after the lOth June l93S. whether the 
cause of action had accrued or not before that date 
There is a great difference between a case nberea 
statute amending the law of limitation comes into force 
immediately and the case where a period of time is given 
between the i*as«ing of the Act and the date upon which 


B. & O. MUNICIPAL ACT (1922), S 62. 

12EP. 116-BBE.902=1939P.WN 108 = 
20PatL.T.139=AIE 1939 Pat 282. 
(as sinended la 1934), Sch. HI, Part I, Art 2 
(111) fb) \M.'i~Attlicabiltty — Holding consisting of 
/andt partly cn cash rent end partly on produce rent— 
Suit for rent instituted after A'aiember, l934— Zimire- 

UOM. 

A suit for rent of a holding for part of which cash 
I rent is paid and for part of which produce rent is paid, 

, institute after the Bihar Tenancy Amending Act of 1934- 
came into force is governed by the shorter period of 
limitation prescribed by Art. 2 (<«) (3) (n) of Sch. III. 
Part I. of the Act, though the caase of action might 
accrue before the passing or coming into force of the 
Amending Act of 1934 {James and Ho-ailand, //.) 
SiDitcSiiWAR Prasad f>. Ram Chariter ciiou- 
DIIUKY 182IC.454=6BB 746«>12 B P. 19 = 
1939PWN.217=AIR. 1939 Pat 269. 

. .-T(vii 

; * J ? ■ holding 

• ■ '■ Orissa 

•• • . LT 86. 


■I should come into force, tuch an Act most be given 
retrospective effect 

Agarsuala, J — The law of limitation being a breach 
of the objective law, the statute of limitation applica- 
ble to a particular suit or legal lemedy is that which is 
in force at the date when the suit is insiiioled or Ibe 
remedy is sought and not the statute which was in force 
at the time of the transaction or (he vesting of the cause 
of action on which the suit or remedy is based {liar 

MI5 . .... 


—Scope — Ritrospcetive opera/imt—Suit after Act 
respect of cause of action accrued before — Lawapphcable. 

Ordinarily an Act of Limitation is placed m the cate 
gory of adjective law and under the established rules of 
Interpretation it has retrospective effect The new Bihar 
Tenancy Act of 1934 curtailing the period of limitation 
for a suit for produce rent is retrospective and affects 
causes of action already accrued The Act would apply 
to suits inMituted after it came into force though the 
cause of action may have arisen prior to it {,Fatl Ah 
endVarma. JJ) BiRANCHI SiNGH K NaND KUSIAR 
18 Pat. 355 = 183 I.O. 212= 


Singh 


e Bihar 

I and Orissa Municipal Act, a road includes on both 
sides of It the land between the metalled portion of the 
roadway and (he defined boundary of the abutting 
property {Hames, C J. and Fell Alt, /.) BATna 

' CITY Municipality v dwarka Prasad Sinha. 

18 Pat 735- 184 I 0. 52 - 6 BB 6 - 12 B P. 214- 
20PatLT 810-AIB 1939Fat.683. 
8 \Z—Cbairmau—Fipreienlatite—Capaeity of 
j ByS 13, the Commissioners become a legal entity 
I which legal entity IS not represented by the Chairman. 

' although reference is made to the Chairman from time 
j to time in the Act, he i> a person who apart from such 
I reference is unknown to ihe law, is not a legal entity 
< but IS merely a person If the Chairman Is sued, the 
I plaintiff IS entitled to relief only against him In no 
I tense of the word can be be held to be the represtnta 
' >f the proceedings, of the Munici 

and there is no justification on 
rity or under the Act itself to 
his relief agairst the Commit 
- „ „ ’ action again't the Chairnnn, Jt 

I IS not merely a mistake of form but ii goes to the very 

I ■ ■ . ■ ■ 


I entity nor a corporation sole and therefore Lej 


ne sue and be sued and by no Ml..-’'’ ■ y, 
VMAKHVA NARAVAN bINCH e. 

I HA2ARIBAGil MUNlCIPALlTV. £Z2 

18110 48B=11EP 694 = 20p«'- r'- 
A IB. \ 

S %2— Disposal of raad—l'tryyr tr ' 

pahty 

There IS no exhaustive definition •/ 

Bihar and Orissa Municijial Act 3., ' 

I sell, lease, exchange or otherwj.e ^ j, 

I in S 62 seems to be wide enough v. - — - ,* 
even If It be held that the ^ori J''' s 
a road, yet the Municipality x-y - ^ 

1 right to sell such road At iti r, - *■ 


1 


Y. D 19319—6 
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B & 0 MUNICIPAL ACT (1922) S 62 
given to the Municipality by S. 62 is to sell tease 
exchange or otherwise dispose of any land not required 
as a road or for other purposes of the Act If such 
land IS still required for any of the purposes of the Act 
then It cannot be disposed of under the powers given hy 
S 62 {.Harnts CJ and Fasl Ah^ /) PATNA 
CiTV Municipality ^ Dwarka Prasad Sinha 
18 Pat 735 = 20 PatLT 810 = 12EP 214= 
6BB 8 = 181X0 62=AIB 1939 Pat 683 

' i-S 62~Ai«ii vesttd in MunidPaltty undtf 
S 58 — Disposal of — Paster of Commissioners 

The power of sale, lease or exchange given tolhe 
Commissioners under S 62 of the Bihar and Orissa 
Municipal Act is not confined to land which has been 
acquired by the Municipality under that section but 
extends to land which IS vested 111 the Municipality by 
reason of S 58ofiheAct (,/fames C / and FaSl Ah 
J) Patna City Municipality » Dwarka Prasad 
Sinha 18 Pat 735 = 181 1 0 52=6 B B 8= 

12EP 211=20 PatLT 810-A,IR 1939 Pat 683 
-S H-^Burden of ptoaf on ossestte tkat meetmC 
viu not held— Failure of municipal outers toproduce 
papers e tiled for aniA explanation for non production 
~Findingtkat meeting vsasnat held— Irregularity of 
imposition of the tax 

it must be assumed that what ought to 


II 

• h 

c - . (. 

to the meeting were not forthcoming The Judge there 
upon came to the conriution that the meeting was in 
fact not held 

that in these circumstances the impcAiiion of 
the tax was irregular It did not however prevent the 
Muricipatity from holding a meeting and imposing the 
tax in a proper and regular manner (If'ort AgC J") 
Commissioners of Dsrbsnoa municipality p 
ShivaPRASAD 179IC 96S = 11EP 482(1)- 
6BB 326-20 PatLT 119-AIB 1939 Pat 20 
S 109 (2)—SAaraAmoaiyar holding sn Muniei' ■ 
polity {onsisttng of several plots including house— 
Mumetpal tax paid by tenant for land— Right to deduct 
from rent payable to landlords 3 (13)— Owner’ 

A tenant of a sharahmoaiyan holding consisting of a 
number of plots within a municipality one of which is a 
house occupied by him is entitle to deduct from the 
rent payable by him to his landlord the muniapal tax 
which he pays for the land under S 109 (2) of Ibe 
Bihar and Ofis'a Municipal Act The tenant cannot be 
treated as the owner of the house or the land though be 
has an unrestricted right of transfer under the tenure 
Owner as defined in S 3(13) of the Actis the person 
who IS entitled for the time being to receive any tent 
with re pect to the land and the landlord I5 therefore the 
owner The tenant is consequently entitled to claim a 
set off for the municipal lax paid by him (Manohar 
Lall /) IlARiHAK Prasad n ANANT Prasad 

183IC 48 = 12BP 84=6 BB 864= 
20 PatLT 86=AIB 1939 Fat 352 
I S 115 — Applicability— Zjitrme taxes 
Section 1'5 relates not only to taxes on persons but 


I B & O MUNICIPAL ACT (1922), S 185 
I All that the Act provides is that the objections should 
I be heard by a Committee consisting of not less than three 
' Commissioners It n ay be a dotneslic or internal 
arrangement of the Municipality in assigning cases of 
one Ward to one Committee and another Ward to 
another Committee But it is purely domestic and in no 
way affects the jurisdiction There is nothing in the 
Act to prevent the Municipal Commissioners from 
arranging their business In whatever way they desire so 
long as they comply w ith the provisions of the Act and 
the fact (hat the obje'tions regarding cases of one 
Ward were heard by the Committee which was directed 
to hearcases regarding different Wards does not go to 
the root of the jurisdiction (Wort, J ) KALI PRASAD 
Sinha r Badri Nakain Sahu 

182IC 457=12RP 16 = 6BR 768 = 
20 PatLT 613=AIB 1939 Pat 236 
~i 3 IV/Scope—Obieclun — Validity of assess- 
ment 

Section ] 17 IS quite clear that the objection should be 
heard and determined by a Committee consisting of not 
less than three Commiss oners The mere fact that the 
decision was by majority and thatthe two membersof 
the Committee who beard the objection were unanimous 
in their decision makes no difference But again it 
of the assessment 
eclaration that Che 
which IS object 
Prasad Sinha 
• 182IC 457- 

0 PatLT 613- 
A I B 1989 Bat 286 
— -S 172 (c,)'-Powr of Committie lers—Seepe 
of 

Under S 172 (r) of the Bihar and Oris<a Mun cipal 
Act the power given to the Commissioners to turn 
divert, discontinue or close any public road is apower 
to do *o when they are carrying out ihe road develop 
ment or road improvement cheme The section does 
not empower the Commissioners to close any public road 
if they sothink fit (/fames CJ and Foal Ah, J) 
Patna City municifaliti *■ Djvarka Prasad 
SINHA IBPat 735-1811C 52-6EB 8= 

12BF 214-20 PatLT 810- 
AIB 1939 Fat 683 

3 172 (i)— Disposal of roadway — Power of 

Commissioners 

Cl (O of S 172 of the Bihar and Ori'sa Munuipal 
Act must be read with the preceding clauses and it does 
not give the Commissioners an unrestricted right to 
disposeof any roadway (Harries, C J and FaSl 
Ah /) Patna City Municipality v Dwarka 
PrasadSinha IBFat 736 = 18410 62 = 

6BB 8 = 12BP 214 = 20FatLT 810 = 
A IB 1939 Fat 683 
S 185 — By laws— Lease of road by Mumespahty 
for ereelson of permanent structures— Vahdity—Aeeest 
to road— Right of owners of abutting land 

The by laws made under S 185 of the Bihar and 
Onssa Municipal Act restrict the rights of the Muni 
apality to grant licences for the use or occupation of 
any public road In no case can they grant a licence for 
the erection of any permanent booth or stall, and the 
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B & O PUBLIC DEMANDS EECOVEBY ACT 
ri911}. S 46. 

■rt a wioas infiin^metit of one of their tno*t valaable 


BIHAS AND Oais'sA PUBLIC DEMANDS RE 
COVESY ACT (IV OF 1914). 8 46— 

ter enhinetug rtrt of keldiig m tmt if landlord— 
Affeal to Cei’.titir— Letter fjrpnf raSt of rent in 
affeal—JnrisJicttcn — Suit to declare dtutton of 
CoHeeter null and c.id—tf ha rrtd. 

An appeal is a creation of eiatate and no One can 
co'-ro’e himsilf an appellate tribunal in a ca<e nherc 
the siatnie dots rot conMitaie him an appellate Itibunal 
for the purpose of an appeal In the case of a decision 
by a Depuij Collector erhancinc the rent of a holdini; ^ 
in a suit b> the landlord, the tribunal indicated b; the ) 
st.tuteto hear an appeal is the District Jodge The. 
Collector has no ]unsdicuon to hear «QCh an appeal 
an-* if be entertains an appeal and makes an otder. 
that voOi be ultra tiret and noil and sou The 
making of a decivon a> to the validity of the Collector’s 
order purporting to l>e passed in the appeal cannot be a ' 
question reUtiDfi to the making of a certificate tnihin 
the meaning of S. 46 of the llthar and Orissa Fublic | 
Deman's Act. The ‘making of a certificate*’ m that 
section means the doing of those things «h>charere ' 
qmred to be done by the ('eruficace Ufliver under the > 
statute It IS not necessary (or that oScer to come to a I 
deci‘ion as to the validity of the Coliec'or’e ordet aa ! 
that order is on the face of it nail and void. &. 46 of ' 
the Act is therefore no bar to a suit for a declaiaiion I 
that the decision of the Collector pasted in appeal is j 
wi’rre frrrr and that the tenants are therefore liable to 
pay rent at the rate to tvbieb it was enhanced the 
Deputy Collector ahose decision teas varied by the 
Collector wiihoat lufisdiction. (Agaruia/a. /) Ssrpa- 
namja samali RaJa Kajendra karavas Uhonj 
Deo. 6 C l T 6 

BILL OF LADING — Meaning and incidents of— 
Transfer of bill of lading— Effect of See Shirhino— 
BillofEad]>g ILR(1939)Kar 439= 

A IB 1939 Bind 235 
BOILERS ACT (V OF 1923), S 2 (i)—Bo,ler— 
Afcamng af diftiilioft. 

The meaning Of the definition of boiler’ in S 2(4) 
of the Boilers Act IS, that the definiie and clear object 
of the contrivance should be to generate steam under 
pressure The fact Chat in a particular contrivance 
Iboagh steam is generated under pressure, the steam is 
us<“d only for sterilizing some vessels, cannot tak** it 
away from the definition of a 'boiler', for IbenseCo 
which the s'eam is o/iimatej 
the is‘ue. (d/ir/fa, / ) A 
18410 4f 

1939 A Or C 176= ■ 

BOMBAY ACTS 


BOM. CITY MUNIOIPAL ACT fl888). S. 19. 
Ebotl Settlement Act (1 of 1880). 

Land Becenne Code (V of 1879) 

Land Revenue Rules 

Local Boards Act (VI of 1923). 

Motor Vehicles Act (XIV of 1935) 

Municipal Boroughs Act (XVIII of 1925). 
Prevention of Oamhllng Act (IV of 1887) 
Primary Education Act (IV of 1923) 

Bcvenne Jurisdiction Act (X of 1876) 
BOMBAY BORSTAL SCHOOLS ACT (XVIII OF 
1929), S 6 —Prffieui eenticlio‘11 as etidence ef erimi 
•eat kabstt — Prcof — /Necessity for — Degree of prcol 
Where the evidence of crimin.-il habits or tendencies 
(tom which It IS to appear to Couit that it should take 
action under S. 6 is that of previous convictions, the 
Coatt should require these previous convictions to be 
properly proved before it can say that there is evidence 
Ito-n which It can appear to the Court that the accused 
Is of criminal habits oi tendencies within the meaning of 
Cl. (4) of S 6, The standard of proof in such a ca°e is 
the same as that required for purpo'es of 5> 75 1 P 
Code Where the only evidence of previous convictions 
was merely the extracts from records of the Central 
Bureau of fingerprints and no certificate from jail officer 
or warrant of commitment was produced to prove it. 

Held, that the Coart could not on such evidence take 
account of the pievious conviction and that it could not 
ihtrefore take action under S 6 {.Daits, JC and 
Tyabli,J) EMRiRORf' ABDULLAH KARIM 

AIR 19S9 Sled 836. 

S ^—Kefermee under— Conditions firece lent la 
—Maia/ai nail Illy 

Before a case is referred to the High Court under ■> fi 
% leleience slicHild be first made to the Inspector Genera) 
and cmly when he IS of ihe opinion that he cannot by 
reason of the particular circumstances of the case or the 
provi'ions of S. 11 transfer a young offender to Borstal 
bebool by his own order or with the previous sanction of 
Government, should any reference in such matters be 
made to High Court. (Datis, /C. and 7')e4;i, /) 

Emperor t> Abdullah Karim, 

AIR. 1939 Sind 335 
BOMBAY CHILDREN S ACT (XIII OP 1924), 
S 5l(3j — Pomrt of Ihgk Court— Pvtotr loeztend 
period of detention of youthful o/fendir — Dniits. 

The tfigh Court has, under S 5l (3) of the Bombay 
I Children's Act, jurisdiction to extend the period ot 
^ detention of a youthful offender seniencrd under S 23 
of the Act. provided the extended period does not exceed 
I the limit speaSed in S 32oftheAct There is no limit 
of lime within which the revisional powers may be invok- 
ed, and the powers can be exercised at any time before 
the expiration of the term of detention limited m the 
order under revision {fieaumont, C J and Lcukur 
/) Emperor V Mahomed Islam 18410 205= 
13BJI 163 = 40 Cr.LJ 900=41 Bom.LR 554= 
AIR 1939 Bom 371 


personal right of voter — Spectfic Pthef A't, S 45 
The provisions of S 19 (t) and (4) oftheCiljof 
Bombay Municipal Act are mandatory, but there is 
nothingin them which prevents the voters from being 
gronp^ In alphabetical order according to communities, 
I the ward li°ts would still be in alphabetical order, 
•• ' ’• •*-- - — -^fearing in alpha- 

I the communities 

I ■ electorate be any 

I Its < . 
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BOM CITY MUNICIPAL ACT (1888) S 28 
members are grouped according to the comrnunitiea to 
vhich they respec(i\ely belong It cannot be said that 
thenard lists so prepared are in material deviation 
from S 19 (3) and (4) Even if the ward lists are not 
literally prepared m accordance nith the provisions of 
tho e sub sections, they are substantially so prepared, 
and in the absence of any allegation and proof iSiat any 
injustice has resulted to any one on that account It 
cannot be held that there is no proper electoral roll or 
that the elections held under that roll are in law a 
nullity Such lists ate not illegal and 
that any voter who is in fact enrolle 
ward 13 in ured from exercising his nghl 
IS really no act or omission in such a ca 
said to really interfere with or cause injury to the I 
franchise or personal right of a voter so as to entitle 
him to an order under S 45 Specific Relief Act, against 
the Election Officer {IS'adia J) ShankaRLaLo 1 


cipAL Commissioner of Rombay 

41BomLB 911»AIB 1939 Bom 481 
— — S S3 — S<ept — Remedy under— If exdudes 
applttalien under S 45 Sfeeifie Relief Aet, before 
dtdaraUen cf result of eUetion 

S 33 of the City of Bombay Municipal Act only 
comes into operation after the declaration of the results 
of an election is complete under S 32 and it does not 
take away a voter’s Tight if any to go to the High Court 
in a proper case under S 45 of the Specific Relief Act 
even before the declaration of the result is completed 
The remedy under S 33 would be the more complete 
remedy and a voter cannot say that he has *''' 
remedy whatsoever though before the deci 
the re ults IS complete, he has technically nt 
under S 33 {.Wadta /) ShankaRLAL 
CIPAL COMMISSIONER OF BOMBAY 

41BomL& 9U»AIB 1939 Eom 481 
Sa 9,VI V&\2\^ScoPe— Chief Judge of Coure 
of Small Causes hearing nunsetpal appeal— If Court 
or persona designata — If rit of certiorari — High Court's 
/uriidietion to issue— Grounds for issue of wit— 
Erroneous deetsi on 


BOM DIST MUNICIPAL ACT (1901) S 60 
the decision happens to be wrong The fact that the 
Chief Judge of the Small Cau«e Court has wrongly 
interpreted the sections of the Municipalities Act and 
has thus arrived at an erroneous decision does not justify 
the issue of a wilt of l_Macklin and Lokur^ 

JJ) MuljeeSicka& Co i - municipal Commis- 
sioner of Bombay 41Boin.LB 984» 

A IB 1939 Bom 471 
— — S 219— If takes away High Court's power to 
Chief 
MBAY 


E 384 A — Liability of otoner of building f or 

aet of tenant 

S 384 A of the City of Bombay Municipal Act is a 
penal provision and must be construed strictly, the 
‘ ^ * be held liable for an act of 

himself using the piemises 
The language of the section 
ase of the owner unless he IS 
the premises {Broomfieli' 
* ^ROR P DATTATRAYA RAM 

18010 g7»llRB 290» 
J S43‘’41Bom LB 82= 
AJB 1939 Bom 95 
BOMBAY CIVIL COURTS ACT {XIVOri869)„ 
S 23(5)— Construction at d Scope— Transfer efsuit— 
Powers of Subordinate Judge— If eonirelltd by S 24, 
C P Code— Transfer of suit after another Judge hat 
tahen eogmianet— Competency 

The powers of transfer of suits conferred on a Subor 
dinate Judge by S 23 (5) of the Bombay Civil Courts 
Act are controlled by the provisions of S 24 of the C P 
Code and are necessarily limited to administrative orders 
allocating business Consequently an order by a 
Subordinate Judge transfeiring a suit pending before 


I AIB 1939 Bom 485 

I — S 25— Appeal— Forum— Administration suit— 
Subject matter talued for court feet at sum below Rs 
5500— Plaint returned by First Class Subordinate 
Judge for presentation to proper Court— Appeal — If 
hes to District Court or to High Court— Sind Courts 
Act,S 8 


Court Bombay is not a Court when hearing municipal | subject matter valued for purpose of court fee 


ible 

t> 

ary 

lue 

the 


fore power to issue a writ of eertiorari if a proper case | \aluati<m Act must be read with the Court Fees Act 
IS made out Before a writ can be is* ” ■ ■ 

tions have to I e fulfilled (1) the trib 

whose act IS complained of must be .. . • ij . • • ■ ■ ■ 

and (2) tbe act complained of m ' 

jurisdiction or in excess of tbe lega 

that tribunal or officer But an officer or UitmiaXl vale street— EFeel on right of owner to land 

having jurisdiction to decide a question cannot I It does not follow from S 3(13) of the Bombay 
be said to have acted in excess of the legal authority If 1 Distntt Municipal Act that the soil of everjr 
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BOM. DIST POLICE ACT (1800). 8. 39-A. j BOM. U. 0. ETJLES (App. Side), E. 1. 

public ftwt mu«t necessarily be ol Ihe onneisbip | S. 16 — " Hc!Jtr''—Mtantng ef—ll’idm of 

of tSe Muniapaliiy. “Public slreels” in S, ^\dtttaud watandar-^Competoney to tffect ~Commuta 
(2) (/) cannot include ibe subsoil, nnl*** *• •• I » 


■ .1 . ■ ■•I Itje teciion 

•cannot have ibe effect of depilring a person of any 
right ol private properly that he might have in Ihe land 
used as a public stieet, tier does It test the sub-soil of 
such land in the Municipality. When Such land is no 
io*i^r required as a public roid or wheti it uconterted 
into a private street from a public street, the owner cati 
contend that b) reason of such conversion Ihe land of 
the s'leet reverts to him. /.) CHIIOTAI-VL 

Panachavd r. EoROb’GH Municipality or 
Xadmd 41Bom.LR 1097" 

AJB 1939 Bom. 601 
BOMBAY DISTEIOT POLICE ACT (VI OP 
1890) S. 50 A— Order by District Magi'irate nndei — 
Revision application to High Court— Competency Sro 
CR. p. CODE, S. 435 A.I R 1939 Sind 340 

S 43(1) (a) — Xuif-mahnf frturt unJtf — E* 

tint and h-mitt—Rul* pfekihtUng froeeiliont along 
atrirti m tptoM artat ijtiff viH pair attamiJ fire- 
voutlf from folit* autkontut—ff nlira sires. 

The roles which a Di>tnct Superintendent 
Afibtant Sope’iBlendent can make under S 48(l)(«) 
of the [SOQibay District Police Act most be rules with 
reference to pos<ib>e future events, but the rules as made 


j Hereditary Village Olhees Act, and she is not conse” 
Iquenily competent to enter into an agreement for 
I commutation of services under that section {.Broom- 
\fUIdanJ MackUn. JJ") GOVERNJIENT OF HOMBAV 
It CanpaT Masohar I.LE (1939) Bom 482 = 

I llBomLB 772 " A.I B. 1939 Botn 89S 

I S 36 — Seefe— ’Principle undirlyi.-ig — Buie 

I ef Itgeal primogenituie’—Applicaiiliiy before 1910— 
Efeet ef Amending Act HI ef l9l0 
I The real intention of S 36 of the Bombay Hereditary 
Offices Act, as It stood before the amendment of l9i0 
was that the nearest heir of a deceased w atandar was to 
Ibe determined according to the rule of lineal primo 
' geniture, and Ihe Amending Act of I9j0 merely made 
explicit the real intention of the section The amend 
ment of l9l0 did not introduce the principle of Imeal 
pninogenitoiu for ihe first time {iVadia. J.) ISvSvN- 
COWDA T. FaKIRCOWDA- 1L.E (19S9)Bom 123 = 
17910 984=UEB 269 = 40 Bom.LE 1288- 
I A Z E 19S9 Bom 66. 

I — S 36. proviso (3)— ,5»»f to declare platnliff't 
' right at nearett heir ef dtceased walandar at agaiiitt 
defendant — Defendant reeagnited by GourKfntiit as 
r'Preientjtise walandar and entered nt the regitler— 

y . - . . • " aefendanl 

120 

licalion to 
e Bombay 
the plain- 


but the actual prohibition onder ■ 

«ome action by a person who IS at t • • 

an assembly or procession. {Beaununi, y. ana iraaia, 
J.) Emperor r. Dinkar krishnalal 

J84IO 203=12 RB 164 = 40 CrEJ 889 = 
41 BomLB 557=AIB 1939 Bom. 364 
BOMBAY HEBEDITABY OFFICES ACT (III 
OF 1874), 8 4— “fVerandar " — Meaning of — Perion 
holdmgWatan lands without aeauiring offiee — Slatui of 
—^Amendment Act {V ef I886), S. 2—"IVatandar 
family- 

A “natandar" as defined by S 4 of the Bombay Here 

properly . 
properly 
acquiree 

person who me-ely acquires watan properly without 
acquiring the office is not a watandar, and to such a 
person and his family the special law of inheritance 
•enatted by the SVatatv Amending Act of 1886 has no • 
application 

A'./ tPadia.J . — "Watandar familj 
NVatan Amendment Act of I886 must 
the family of a person who has a hen 
•he property of a watan and in the hereditary olbce and 
the rights and privileges attached to that offire. {^Beau- 
mont, C.J. ondlVadia,JD TARABAt v MURTa- 
<HARyA. 41 Bom LB. 921= 

AXB. 1939 Bom. 414. 


suit IS realty one for a 
Alt. l20 of the l.ituita- 


jjUuj 

S 68— Officiating kulkarm— Statuv of— p,v« J 

servant See CE P CODE, S 197. 

40 Bom.L E. USL 
BOMBAY HIGH COURT CIVIL OIECCLaes 
( 1925). Clt Vin — Suit dismis'ed with costs— tUj-gj-i 
defendants Incurring separate costs— Separate wr ^ 
costs— Award of— If justified. See Costs— A ii^gn 

41 BoaL.2 £75 
HIGH COURT RULES (An-'„ . ' 

• 1 (a) ^and 2 {c)—Appiieas,/,e^//,^^ 


■ C'J ded- 


I plaintiff in such a case can only bt r— 
fourth of the fall fees parjb). JnXL 
pVeadei’s lee. {Broomfie/d an/ I'.J't/ 

HARI V. BaburaO 1831c ' 
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BOM EHOTISBITLBMENT ACT (1880) S 6 
— — E 1 (al — Subject matter — Meaning of See 
ADMINISTRATION SUIT — PLEADERS FFE 

41 Bom LB 413 

BOMBAY KHOTI SETTLEMENT ACT (I OE 
1880) S 6 Permane it tenant of KhoU land — Mart 
gage with possession for term — Effect of— Vendee from 
tena t after expiry of term of mortgagi~Rtght and 
status of vendee— Right to redeem mortgage 

Where a permanent tenant of Khoti lands executed a 
mortgage w tl po session for a term and the mortgagee 
s in actual po< ession the mortgagee as the actual 
holder of the land is to be deemed to be the tenant of 
that land byvrtueofS 60 
menc Act But under the 
holder b ng m pos ession as 
or culiivat on must for the 


BOM LAND REVENUE CODE (1879) S 83 
agricnitate The determining factor m the levy of 
altered assessment under S 48 is the altered Q«e to 
nhich the property IS put But the mere intention to 
use property for a particular purpose, without its actual 
use for (bat purpose will not enable Government to 
alterthe agricultural assessment s\hich is the lowest 
standard of assessment on property under the Land 
Revenue Code (liassoodew J") KAl CHAND 
GulabChandt SECRFTARy of State 

41 Bom LR 1077=AIR 1939 Bom 605 

S Construction — Farm building'— If 

tncludet godazvn 


of the mortgagor and must 

holder and the rights which can be claimed by the 
actual holder under S 6 become vested m such Irans 
feree Toe transferee thus becomes the actual holder 
and IS ent tied to redeem the mortgage (hough the 
transfer in h s favour has not been made with the 
consent of the Khots or the managing Kbot The 
transferee is at lea tan ordinary tenant entitled to 1 ^ 
in possession until evicted by the Khots in exerc eof 
the Tight conferred on them by S 10 of the Act 
iLokur /) Gafur Usman v Sarkaram Tanshet 
41BomLR 1190 
' ' Ss 8 AOd lO—Siope^Permanenl tenant of 

hhtU la ds— Transfer by eale—Ahsen e of eonsent of 
Khots— Cffe t—Status of transferee — If mere tret 
p\ estr or ordinary tenant 

Where a permanent tenant of A ularagA hoti laod< sells 
h s rights to another without the con ent of the Khots 
or the manag ng Khot the only result is that (he Khots 


ging Khot aoe< not confer any interest in the Khoti 

lands on the transferee The transferee is not a ties 

passer The permanent tenan y iS terminated by ‘och 

transfer and the transferee becomes only an ord nary 

tenant within the meaning of S 8 of the Act and the 

Khots would be entitled to eject the 

only an ordinary annual tenant aft 

proper notice to quit under S 84 of t 

Revenue Code But until the tenancy 

such a noti ° the transferee is entit 

possession of the lands as a tenant (Zoiur J ) 

Gafur Usman v Sakharam Tanshet 

41 BomLR 1199 
BOMBAY LAND REVENUE CODE fV OF 1879) 
— Construction — Rule of strut cor tructton 


facilita ing larm operations and the protect on of 
agncnltural produce the substantial character of a 
godown canooc alter its character as farm bu Idmg 
\}VottOodeVt /) RAI CHANDGULABCHANDt/ SZCRE 
TARV OF State 41 BomLR 1077= 

AIR 1939 Bom 605 
— ■ 8 65 — Make any other imprevements thereon for 

the better eulUvatton of the land —Meaning of— Eree 
lion of godown li> store agricultural produ e sue/ as 
gran for being told in favourable mariet— If prelected 
—Altered antssmenl—If jiiiti/ied on ground of non 
agrieullural me 

The words make any other improvements thereon 
for the better cultivation of the land in S 65 of the 
Bombay Land Revenue Code ought not to receive a 
narrow construction I mtled to some object directly con 
netted with agricultural operations or the act of prodoc 
lion merely Any improvement wh cb conduces to 
' ilitates the market ng of 
withm the class of im 
65 That would include 
nade by an agncnltonst 
„ cultural produces until it 
leaves his farm Thus if grass as agricultural produce 
IS cut pressed baled and stored 1 1 a godown with the 
object of eventua ly selling it when the market improves 
and It is pro&tal )e to sell the produce the construction 
of a godown which facilitates that object would be 


iev ed ilVastoodew J ) RAI CHAND GULAB ChaND 
V Secretary OF State 41 Bom LR 1077 = 
AIR 1939 Bom 506 
'S 65 — Scope— Kinds of improvement— Enumera 
t on of— If exhaust xe 


lettable— Intent on to use or actual use The right of the landlord to claim enhanced rent from 

S 48 of the Bombay Land Revenue Code comes into hs tenants is regulated by S 83 of the Land Revenue 
operation when land is put to any use unconnected with Code and the words ‘ if he have the same e ther by 
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BOM LAN D EEVENTO CODE (1870), 8. 83. 

viriceof agrfetnetit. usage or othef*i«e*’in thesiTing 
dao‘e of the scaion. cast the burden primarily on Ihe 
landlord to establish the right «hich he claims. Ii Is not 
for the tenants to establi'h that Enty of rent attaches to 
their tenure /) '^UKNAJI RAO t. 

Skivakackaru. 41BomL£061° 

A.IB 1939 Bom 421. 

■ ■ . S E3 — ‘Of eSkcrvtSf '' — 

detn genens tr«/i frect^lingnarit 

The ssords * or ottierttise” cannot Le interpreted as 
efar*»i yr<».'e«f «ith the words •'aRreement or osage'* 
preceding them. The term or othernise" cannot be 
said to be CODtiolled b) its a«ociaiion with the pre 
ceding words “agreement or u^age*' J) 

SURSAII Kao I. bHIVAkACIIARU 

41BomX.B SSl^AIB 1939 Bom 421. 
— S 83 — Rtrt — Fatf—Drmail tar mkiHtrJ raft 
— Prcfmti ef — Ju$t end rtaicKa^irate—lTkitn. 

If the landlord is not hampered by agreement or 
an-ieni usage to enhance Ihe rent, and t( in accordance 
with the prevailing rates of the locality, the Undlord in 
other instances has been rai'ing the rent. S 81 uf the 
Bombay Land Ret enue Code ncold not esempt the 
tenant from jirldinii to the demand if it le just and 
reasonable having regard to the pretaibng rates The 
proper standard to ayply under S 83 in fiaing a just 
and reasonable ra'e, would be the prevailing rates in the 
locality particularly the rates which the landlord has 
levied for ‘imiUr cla«s of land let oat for similar 
pirpo'es J) *“i.kYiJl RaOi' Shivaka* 

CKARU 41 BomLIt 95t* 

AlJi 1939 Bom 421 

" 8 ZZ—"Uttgt"—Vtaning ef^Extdtntr 

Tse term “usage'' in b 83 might imply practice 
prevailing in a locality or business under uniform or 
common cir ' ' 

tjualiSed by 
shown to t 
reasonable 

relation to circurnstances which are similar or common 
prevailing for a long time as opposed to current practice 
{IPaill»dftD, J) feORVAjlRAOl SHIVAKACIIARU 

41BomLB 951^AIB 1939 Bom 421 
I .88- 85 and 86 — Scoft — IntuncUen agamit 

Cm irnminl net la fay tngtriar keldtr but to pay Jirftt 
to purchattr of latter't rigi'i — Compiteney 


BOM. LAND EEVENUE CODE (1879), S. 133. 

It is only the registered managing inamdar who has 
the sole right to manage the village, i r , to recover 
revenue, etc. If it were not so, every co sharer who Is not 
repstered in the Village Form No 3, as such, might 
file a suit to recover his own share individually from 
6ifitttf\tikaleJjrs in the Village. Co-sharers who are 
not recognised as managing inamdars and whose names 
are not registered in the Village Form No. 3, though 
they are entered as sharers in ihatawm cannot file 
a suit or seek a<sistance against the ikaledart AitecXly. 
Their remedy is to sue the managing inamdars for art 
account and to recover their share in the land revenue 
which may bare been recovered or which may have been 
negligently omitted to be recovered by the managing 
inamdars, (Likur, J.) NaRHAR SONAJEE f. 
Trimoak Shridar. 41 Bom L B. 1174. 

80 132 and IZi—Coustruelion and stope — 

Surtty fit and penalty— Ltalthty for— When artier^ 
Puhltc n^tce—1 f condition precedent — Durden of proof. 

Ns. 132 and 133 of the Bombay Land Revenue Code 
that survey fee IS payable by the holder of a property 
inthecttyin which survey is introduced within six 
months from the date of the public notice given by the 
Collector, and if default ts committed by such holder, that 
is lo say the survey fees are not paid w iibln six months 
from the date of the public notice then the Collector Is 
authorised to levy 3 penalty notex> eeding one rupee for 
each sanaO The payment of the survey fees and (he 
grant of a saoad «eem pnmei faete to be concurrent 
conditions Unlev> a public notice is given as provided 
by S l32. ibe Collector would not be entitled to levy 
a penalty under S 133 The burden to prove that the 
requirements of law have been complied with is clearly 
on the Government and it is for them to prove that 
every condition precedent to the levy of the survey fee 


~ S 133 aBd Seb ^—Sanad—Form and eonlentt 
of— Duty of Government to deurtbe properly fully by 
baundariei and dimentunt 

The sanad issued under S 133 of the Bombay Land 
Revenue Code are valuable documents and evidence of 
title and most be in proper form Having regard to the 
form of Sch II of the Land Revenue Code, it is the 


taind Revenue Code. The relation between the Govern 
merit and the superior holder U not affected by Ibe sale 
of the superior holder’a rights The Government cannot 
therefore be ordered not to pay (he sopertor bolder and 
to pay it to the purcha*er direct. But as long as Govern- 
tnent is not prepared to pay it to the purchaser direct 
the superior bolder whose rights have been sold .may be 
ordered to pay it to the purchr--- »> - 

income as purchaser, as sooi 

receives It from the trea«ary. •' 

//.) Dattatrayao.Sada, • 

41Boia.LB 882- . 

“Ss 86 asd 87— Co-r4a ■ , 

regiitered at ikareri in Village Form 3 — Rtgkttoata 
khatedar for ikare of land revenue directly— Proper 


\ft»n againit grantee ^f sinad — Limitation — Order 
grantiHg tanad — If lo be tel aside— Limitaiien Act, 
Art. 14. 

A sanad granted under S 133 of the Bombay Land 
Revenue Code is not strictly speaking in the nature of a 
document of title between litigating parties It is a 
, document afiecting rights only between the crown and 


and does not operate, finally as a determination of title 
between subjects of Government. No doubt such an 
order is prima facte evidence of title, but it iS not con* 
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BOM LAND REVENUE CODE (1879). S. 137. j BOM. MUNL BOROUGHS ACT (1P26), S llQ 

-clasive and may be overriden as other evidence may be | Board snbmits a false bill for travelling allowance 


ielonging to firm^Goitrnmint't right at agamtt 
st'.u'ti ertditer 

Where the liquor Ucence granted to a firm for sale of 
liquor in its premises, lo forfeited and sold as a result of 
Its inability to pay the instalments due and subsequent 
instalments, the stocks of liquor in the bonder 
bOQ^e belonging to the firm come within the S( 

S. ISO (t), Eombay Land Revenue Code, and 
movables m respect of which the Government 
prior charge, and the cUiras of the Government 
have preference over secured creditors in wbos 
the stocks of liquor have been mortgaged (Ait . . 
4»tiTyei/i,/ ) SeCRETARV OF bTATE PEOPLES 

Bank of northern India, Ltd. 


M Bi— VI 1 

The expression “any holding which has been assessed ' | 
in R. 9l of the Land Rever 
as'essed". When the basis 
the levy of altered asaes 
^H'atioodew, /•) RaI CH 
SECRETARV OF STATE. 


BOMBAY MOTOR VESICLES ACT (XIV OF 
193S), S 3— Scope— Vehicle liable to tax under— It 
also liable nnder ^mbay Municipal Boroughs Act See 
Bombay municipal Borouohs act, S 73 (2) 

dlBomLR 1249 


there IS no doubt that where a vehicle is kept for nor 
mal use outside the borough, an occasional user within 
tL .j-.L -fincipje of rf# «r«r 

la both u*ed in the 
> used within the 
ion by two taxing 
• ' Boroughs Act and 

•* 1935, There is no 

ttion, (Beaumeut, 
V ahmsdabad 
- 11 Bom LR 1249. 

' S XQb—himitatien-^Dtitreint under— 'Condi 


BOMBAY LOCAL BOAI. -i *» 

S 4 (3)— D;i/«rr Local B ’ ' ■ , , 

411 good! imported in noti/iea 

Fact that the remedy of the 
amount by filing a suit m a 
cannot present It from exer 
•onferred upon it by the Act. 
ROUGH Municipality v 
Sarifa KaRUNNissa 41 Bom LR 1002 = 

AIR 1939 Bom 494 


— S 136 — Appiieabiltlyand leofe—Diitrect Local I 
Board — A tministralive offieer~Deltvery of (alie\ 


seal or negligence, or other cause, exceed tbeii powers I CaIICO PRINTING CO , Ltd 
W here the Administrative Officer of a District Local' 


41 Bom LR 1016= 
AIR 1939 Bom 478. 



INDIAN DECISIONS. 


98 


BOM PEEV. or ADULTBEATION A0r(U>25X | BOM. PBEV. OP OAMBLINO ACT (I 887 ). S. 7. 

^ " 1 3. 4 — " Plaee‘'—Mtafnng ef. 

— — S 111 — Order of Sts'iors Jadge under— -Refi I Tbe «orcl ‘place' in S 4 has a wide meaning, and its 
«i.n lolligh Court— -Competency. Z(t C. V * . ■ 1 • - ses even 

S 115 41 Bom : ; ■ * ' ‘place’. 

" 5 205 — Jippe—// efftiit ns^t* . ' * • lough a 

IM •a*/ 105 . . • . search 

S 703 of the Bombay Municipal Boroughs Act only 1 narrantander the Act can be issued, and presumption 
pro'iJes an ilrtrna'ive procedure for the recovery of [ under S Teanbedtawn against the keeper ofsucha 
iaxe», and does not ' . . - - . - . 

to proceed under 
The fact that the re 
does not lead to the 
of distress under Ss. 

/) SURAT BORC 
Karunnissa 


I 


41BomXiB 1002» 
A I C 1939 Bom 494 
BOMBAY PREVENTION OP ADOLTEBATION 
ACT (V OF 1925). 8 i— .4p//<rei///ry— Jjle ef 
e'ticlti a{ fflaJ r««'i . ■ 

It cannot be said ' ■ •* * 

simply as such and •• 


' ' —S 4^1) ef freef—AJmiiiie" ef 

ef 

Tt IS true that the ' ' ‘ • 1 • ' . . • 

food la adulterated lit* ■ ' ' * ' • 

burden may In effect b>. a ' .tw- w ..,.,...0 


from suttliH/al thep eut ef fr^tng pan^Ptttumpt$en. 

Where ehee alleged to be adulterated was taken from a 
shop a here sweetmeats and pakoras were offered for sale 
and indeed from a frying pan in which other sweetmeats 
and pakoras were being made a presumption can be raised 
that the sweetmeats and pakoras in aensed’s shop had 
been manufactured (or sale within the meaning of 9. 4 
(l)(^)of the Act and that be was manufaciaiing and 
offering for sale sweetmeats and **’ *" —- •* * • * 

psie ghee which contained laipi . 

and Tyahi. /) SEBHaNDA 
PEROK. ■ ' 

; '■■ ■ . ACT 


I o 

Gambling Act connotes some sort of right or some sort of 
possession The use is not of the kind {eohibitrd unless 
It imports some measure of po«se5$ian or control, for the 
peicon uting as one who, although the designations of 
owner, occupier or keepei do not apply to him, 1$ 
nevertheless some other person w ho is analogous to. and 
is of the same terms as owner, occupier or ki 
cases where a passage is a place to wbiih 
have access, or are permitted to have access 
be an offence under S 12 {.BreomAtld, 4g. 

Stn.J.") EmPERORk KRISHNAJI MADHUSODAN 

41 Bom I. B 1114 

— 8 ^—Instrumtntt ef gaming — MarM 


• 41Bom.LB. 974= 

A I.B 1939 Bom 465 

^eope^—Prttumphert of common 

. • •^Coninclioii—Cendiliotij for. 

Under S 7 of the Prevention of Gambling Act a pre- 
, ........ rv*- . g found 

. • • ‘ ■■ 1 1> ' But if 

• ■ • ’ ’ who can 

‘ • . ‘ ■ ' u ■ o ' ■ .e owner, 

occupier, or per-on using or having the u<e of the same 
within the meaning of Ss. 3 and 4 of the Act, the pre- 
sumption must be rebutted and no conviction would be 
possible under S 4 or S 5 {BreomhilJ, Ag C J and 
Sen.j.) Emperor :i Krishnaji Madhusudan, 

41 Bom L.B 1114 
■“ Ss. 4 (a) and 6— Ce«irrfi»« under— Greundt for 

—Binding of marked taint and thpi of paper with 
I Agurei—Sujficteney 

I The mete fact of finding of marked coins and slips of 
' papers with figures on it in the room or house of the 
I accu«ed would not be sufiicient to justify his conviction 
’ *' ' ' •■* "^of the Bombay Trevention of 

the evidence made it perfectly 
were instruments of gaming. 
nd Sen, /.) Emperor v. De. 
SOUZA 41BomLB 974=AIB 1939 Bom 466. 
S 4 C*)— 'f/aving Ike me oP'-Interpreta- 

The words “having the u^e of” m S 4 (o) of the 
Freveniion of Gambling Act, in the context seem to 
imply something more than mere using even though the 
use may be habitual {Broomfield, Ag C J. and Sen, 
y) Emperor V Krishnaji Madhusudan 

41 Bom LB 1114, 

— S 7— Finding of marked eein—Preiumplion. 
The mere finding of a marked com only does not give 


- . 3 7 — Prriumption under — ll'ken arius—Find- 

tng of things other than tmlrumenlt of gaming— 
Exndenttary value ef. 




becomi 
srsed as a r 
Ben. y) 


n may be an instrument of gaming It 


Y. D. 193^7 
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bom PEEV or GAMBLING ACT (1887) S IS. 

gaming ” If they do, then the presumption anses The 


these Uo things are proved, then the Court mnsi pre 
same that the house wh ch b&s been entered vas used as 
a common gaming house until the contrary is proved 
But if the only evidence of the house being ns^ as a 
common gaming house lies m the seizuie in the hou eof 
something which IS in f ' 

although the police ofi 
suspecting that it was 
there is no evidence of 
is rebutted The pr« 
event specified in S 7 
it IS rebutted by proof 

birth, namely, seirute ol somethingotherthan an instra ^ 

ment of gaming The section must be construed 

strictly, and the second event can only arise on the 

language of the section \V 

thing which was found in the 

instrument of gaming and 

destroys the evidential value ol i. ^ 

m<int,C / and IVainx, J) EMPEROR v NatHALaL 

,, TT ii aea — 


eards pettin ata fcr monty Uako — // <xtmpl uud<r 
S 13 

The phrase mere skill in S 13 of the Bombay 
Prevention of Gambling Act means pore skill skill and 
nothing el>e A game m which there is a substantial 


chance lu a game is so small as to be n^hgibte it may 
be reasonable to ignore it Playing a game of cards 


BOM EEV JUEISDICTION ACT (1876) S 4 
should remain wnth the local authority and not with the 
I — I A hence the «uit of the plaintiff lay 

Irict Board {_Davtx JC and 
' 3T local Board Sokkur v 

• • IS ILR (1939) Ear 618 = 

• RS 19=AIR 1939 SlodlSO 

Power of appellate aulhortty — 
DtscreltoH^htterference 

Where a teacher in the employ of a District Local 
Board is given a right of appeal with regard to his sus 
pension dismissal etc and a statutory rule governing 
such a case provides that in case the appellate authority 


District local board Sukkur v Navalrai 
ToPANDaS I lb (1939) Ear 618 = 182 1 0 669 = 
12 RS 19 = A IE 1939 Sind 160 
• ‘ ~ . 'ITJB JURISDICTION ACT (X 

> Seepe-'Alienation of vaian land. 

IVatan Aet of W<i— Refusal by 
Asstssann,eitenor VO set aside^Smt sn Civil Court to 
set glide end for possession— /f barred 

'* refuses to set aside 

efore the passing of 
Village Offices Act) 
return under ^ 9 of 
that Act such refusal does not oust the junsdietion of 
(heCml Court which has an inherent jurisdiction to 
declare void such an alienation of watan property to a 
stranger A civil suit to have *uch alienation set 
aside and the land restored to the possession of the 
'' ■> c 4 (a) of the Revenue Juris 

' / and Leiur, J ) WaSU 
ISIINU 

. Bom 428-184 1 C 633- 
41 Bom L R 678 =A 1 R 1939 Bom 869 
4 {fiLp—CenstTuetion and seope-~Claim to 
It entered in the tillage records either at owner 

i np I. lof the existing one or alternatively as purchaser 
of shares alongwtih the exuUngon’ — If eogmtable tn 
Ctvsl Court 

that the Bombay Revenue Jurisd ctioii Act 
instrued strictly in favour of the right of suit 
es not mean that it should be construed so 
as to make its provisions a dead letter A 
claims to have his name entered in the 


liabilities of the local authority with respect to the I ' 5 4 (f) — Applicability — Alienated village— 

tran'feis of the teachers were not vested i " ■ " " 

red to the S-hool Board and that the Leg 
ded that so far as such teachers were 

Tights as regards them and liabilities t • « 
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BOM.BEV, JUBISDICTION ACT (1876), B. 4. 
rt'troe at all. {pref^r.elJ cnj Mctlhu, JJ.") Dat- 
Tait;a^ai S4DASHIV. 41 Bom L It. 882« 

AJ.B 1939 BOO SIS 
■ S 4, Brovlio— ct la 
tii? II tf tttU^ It l( kMir c( tkartt i" tiUaf/ I 

The frpvi'o to h. 4 cf the I’^mlay Revenoe Jgii*dic 
ticn Aa ttl.tes to ca-t^ til ere there is a di^pote as to 
the ratore of a hctdiog that i« to lay. as to whether it is 
eitwpt ftcm the pajireot of lard reverue or not It 
dees rrt relate to ci«ptites a' to who iseMiiled to be 
the hcldir. {Briemr-tld end AAirWirr. JJ.) DtlTA- 
T8A\A r. SADAflilv. 41 Eoo L £ 882° 

Al£ 1930 Bern 613 
' S 5 (b}-“/iVp/i«/rf»*— A*it ittffTtitag n am 
nlutsagamst Ctm'n. 

S 5 (i) of the loinbay Rereroc Jnii«diclicn Att has 
no application whites er to a r:«e of a ‘Oit which is rot 
a sn.t Utween pntate parties aril in which seme at any | 
rate of the main reliefs are loo^bt apaiftst the Crown ' 
{.Bracnf.,!d and .Vaei/m, JJ) DaTTATBAVA r 
SAltASHlV 41 . • 

Aia ■ 

— S C — jfttl‘ia'ilili~Hleg«l 
Afamlatder—Sutt t<r damiagit and 

iarrtd. 

^^here a Mamlatdar |i<ees a warrant of dMiamt 
agaimt the prcpeiiy of a pei'on in it*pi(t of arrears of 
land reverce di.e 1 a scire ether pef-cii the foiircr being 
neither the occupant of the lard nor inan)<en'ea 
defaultir the .curn of the Mainlaidar is ai muto 


BUDDHIST LAW— (Bnmese). 
with such products as are situate vrithin the province. 
'*Tfan«poitation’' is confined to the passage of goods 
who<e transport begins within the province to a destina* 
ticn aho within the province The pith and substance 
o{ this Act is that it is an Act to segulate partknlai 
businesses eniitel; within the province and it is there* 
; fore Ultra rirrt of the ptovmce {hard Atkm^ 
Geobge Walkem Shannon v. lower main- 
land Dairy Prodiicts Board. 180 1 0. B38» 
1IR.PC 182 = 2redI.J. 147- 
Al£ 1989 PC. 36. 



licence Jt«tlf trerely involves a permrsion to trade 
sob|ect to compliance with specified conditions. A 


' potpc<es. Ibe ob;ecl would appear to be In such a 
ca'etorvi'e a reverue for either local or provincial 
I purposes It cannot be an objection to a licence plus a 
I fee ihat It IS directed bcih to the regulation of trade 
and to Che provi-ion of levenue The provisions in 
I Naiutal Products Maiketins (Biitish Colunvhia> Act 


u ^luiw-iio uj o. u wl vue LAiiuuay ivevenue 
Jori-dicticn Act, and that section cannot be pleaded In 
defence to a emi for compensation and damages for 
illegal ditlte<*. J) SHRIdkaR Maha- 

Dto s. Godulal j cihmal 41 Beta Zj B 1223 
BBITISH NOBTH AMEBIOA ACT (1867)— 
Prai-mcial L/fH^dlure^Pauer ta deltgati Itgitlafite 


authorised instiumentalitits under the power given by 
S 97 (13) and (16). {Lard Alim } GSOBOE 
Walkem Shannon r lower Mainland Dairy 
Products board leo 10 638°ii RJO 182- 
2 redL;.147-AlB. 193dPO S6. 
BUDDHIST LAW (BurXDeseW/f./e^/ien— ATer/rimai 
adefud ihild^Rigkt at I'lhtritanct — Ettate at fathtr 
at ill adeftne fetiir v/itrt latttr iaiing atfnirtd 
ati ef termtr. 
eeds not only to the 
* <lso to property left 

■ ptive child IS for all 

born child except 
■ a child do not and 


lose rights arise not 

iuui only from relationship but from the special claims of the 
natural born eldest child withm the family of the 
, . , parents by whom it has been begotten and conceived, 

AlB ldSSP Hence a child adopted in the keiltima form according 


S 91 (2)^Stgnlalion cf tradt •. . . 

— Piwref Diifiinitii — Natural Pre . • , 

(BriliiA Celumfia^ All {I9ib)— tt u 
It IS now well settled that Ibe enum 

“the legulation of trade and commerce" ae a class of j share i' claimed b> virtue not of personal representa* 
subject ever which ihe Dominion has excluvive legicla tion of his adoptive father but of an independent right 
tivepowers dees not give the power to regulate for of inheritance given by Burtne'e Buddhist Customary 
legitimate provincial purposes particular Iradtsorbusi Law Av an out of time grandchild, he shares equally 

nesses «o far as the trade or businrsv IS cnnfineH ,1,., 1 - .v , .v ,, , 

province. It follows Ihat to the extent 
nion is forbidden to regulate within the 
province Itself has the right under il« legi 

over properly and civil rights within ■ . . 

‘Natural products’ as defined in * ■ . 

Products Marketing (British Columbia) • . • ■ . . 

confined to natural products produev . ' ' I ' I ' . 

Columbia. But Ihe Act is clearly confin* ' '1 • ’ 
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BODDHIST LAW— (Butmese) 1 BUDDHIST LAW— (Burmese) 

‘^“^\.3\aiil^se)—/4fiplieahility~Mtirria£e coiiract \ layman when the latter becomes a monk When paddy 
td between CAtnete Buddhut in Burma I land is given to a monk after ordination it is given for 

As regards validity of the marriage between Chinese I fntare requirements in order that the four requmles 


■' Burmese )— langAiia 
Nature cf — Suit to recover tueh property 
behalf of Kyaundotk — SlainlatnabiUty 
Aramika sanghika property is only 
sanghika property The right of use m 
vests m the monks residing in a particula 
for the sake 0 / convenience the power of 
in a particular monk ■‘uch as the presi 
that locality A suit under O 1 R 8 C 
Burmese monk who IS not the presiding 
kyaungdaik, in which he resides for the 


property— I poggalxka tonf erring rights of appointing kts successor 
by monk en j upon other persons— Suck persons not exercising right— 


recovery of | is a real valid and true election The members of the 


petty in addition to mere use and enjoyment The pro j — —^Burmese)— taw—Poggalika— 


also not entitled to a declaration that the lands in suit 
constitute aramika sanghika property for the enjoyment 
and beneBt of the sanghas of the '' *' 

would convert the suit into one 
character (d/ya Bi Offg C J 
U ZAWTIPAI-a V U THATDaMA 

11 BB 332- AIK 1939 Raog 21 
—(Burmese)— Auratha ektld—hfeantng 
Tbe'auratha’ or orasa’ child literally means * child 
of (he body and u used in Burmese Buddhi>t Law as 
meaning al o eldest born child ’ {^Rab^rts C J Mya 
Bu and Mostly, JJ") MAObOTHEINo UThaBVAW 

1939EangLE 3il = 182 IC 268-12RB 2>= 
AIR 1939 Bjsg 397(rB> 
- -(Burmese)— istical Law — Monkhood- 
Entry into order of Effect of— Divesting of 

property 

A Burmese Buddhist 


— ■ ■ Burmese)— ficr 
Right of rahan to 
Kappiya system 

The Biddhisi monkhood is a rr 
the only properties which a mo 
possess were articles which fell wi 
the Four Requisites or Resources — 
ing and m^iCine but the aticie 
vicarious possession on behalf of 
steward who Is called kappiya Ihe kapptya may 
receive gifts oBeted to a monk after his ordination but 
be does not enter Into possession of the property of a 


not analogous to a ceremonial but is a rnere question of 
fact depending upon the con<-ideration of the question 
‘ 'are substantially m 

the proposed monk 
U THISEITTA V U 
’ 'B 1939 Rang 385 
l.'Biitmst)—Gife—Aeceptanee if neustary 
Dunkley J —It is nowhere stated in the Burmese 
Buddhist Lavr that a gift need not be accepted {.Mya 
Bu Offg C / and Dunkley J ) BISSESSaR DaS » 
MaYi 179IC 730=11EE 346= 

AIR 1939 Bang 49 
” {Surmitiy—Giff—Testiimentary disposition in 
gussr of gt/t—J^aJsdstp 

It IS not only a death bed gift which is void under the 
Burmese Buddhist I^w but a gift in the nature of testa 
menury disposition or in other words a testamentary 
■* '■ ' ' IS also void as contra- 

pies of the Burmee 
no form of 'accession 
(d/ya Bu and Sharpe, 
179 I C 946 = 

' . AIR 1939 Rang 69 

nd Wife—Alctpa and 


n or atetpa property is 
payin or atetpa The 
been a change m the 
corpus of the properly is one of fact Where atetpa 
' ' her marriage 

■ of Its having 
■ ■ the property 

riage and the 
• wife m 'uch 
/) Maung 

BA Ur AfAnHWEllMi AJU lud9Raag 355 

— — K^naese ) — Husband and wife — Rights in 
I fpinOyattuircd property 
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SUDDniST LAT?— (Bnnaese). 

Ths I’arTrefe Koddhi't hosbsnd ard wife ha»e«<iwl 
riEV.t‘ in their hnapaion or Jointly acqutrtd property. 
{i^iV iiiJ M-iciKe), /J.) UboMAUJ.Ct TnOM. 

16410. 622-AlJl 1039Rang.287. 
-'Bnineie) — Mjjrteramt — Suit #j> v-tft 


MJ! 




Under I!uddhi‘t Law there is a positire duty ca«t on 
the hasband to tnaintsin his wife or wt%e$. Whereby 
law, a pei‘on IS onder a dutj towards another person 
there is » tsted H that otl er a correspcndrrg right to hare 
that dut) performed Ilmceasuitfor maimenance by 
Barme'S Buddhi't wile against her husband who is 
liTin? srparately from her. i- miintainable {^DunttiY. 
/.) MaSawnivlt UAtINCSOE 
1939BaiiBiE S27-J82IC 799»12EB 29® 
A.I B. 1939 Rang 223. 

^Barmese^.l/.rierr»»an<r--jKt/ ty m/r— 
ta [Ct arrears. 

Is a tail for maintenance by a ISaddhist wife against 
her hasbanJ. a claim for arrears of maintenance cannot 
betuttaincd (1S72 02) L.D K. 253. Kel on. {D-uttey. 
J.) Ma Saw \w e r. U AUSG SOc. 

1939 EanBXE 627=182LC 799=12EC. 28 = 
A IB 1939 Bang. 223. 

' (Slltmst)—.^farnafr—/jtentialf 

A marriage between Hurmese Buddhist' i* created by 
co-habiiation qoupUd wuh intent to become husband 
and Wife There miut al'o be publicity of the relation* 
ship. {Duntlty aitii It’rigAt, /y ) MaUNC Da To '' 
maum nyov. aiE 1939 Bane 442 

— (Barmese)— . 
Buiikitt eeui Surmtte *'•* 

santtnt—Suflieunty, 

The law that it applicable * * M 

Barman Baddbi't and a Burmese Duddbist woman la 
the same as u applicable to the case of Durmese Duddhisi 
Bsan and Burree'e Eudehi't woman. All that isrequit 
ed, so long as they are <ui jans.H (heir mutual consent 
to live together as husband and wife If such consent 
is proved then the woman would be deemed to be the 
legally married wifeof the man {tiaU.J) Ma Mva 
Tin V. MaUNg ah LOn 183 1 C 477= 

40 Ct.LJ 796-12B B 77= 
AI£ 1939 Bang 252. 

— ~-{BtinBe8e>— JKrrrrriw— O/^dia ihiU—Oeath at 
ml parent leazmg only one ehilJ — Surtnvtng parent 
re-niarrytrig^— Claim of ehili of fint marriage ta ate 
fuarter share as oraia ehtld — If rseetves fresh period 
tf limitation beginning from rernarrsagl—That 
child' s right to one hat f of ettate brought to re marriage 
by Its father. 

It is quite contrary to the ordinary notions current 
amongst the Burmese to bold Chat an orasa child, who 
does not claim his share on the death of ’ ■ 

nevertheless must be regarded as having take 
the further consequence that he calls out of t 
By Burmese law nhenalier the death of • 
leaving only child the surviving parent remarii 
child of former mariiage is entitled to clairr 
The child's claim to a one quarter share as ■ 
tDu-<t be deemed to have received a frMh 


BURDEN or PROOF. 


of the eldest child of the grandparents. It is not essen> 
(iai to the 'uccess of iheir claim to such a share that 
their parent who predeceased either one orbolholthe 
grandparents was the ora'a child, and all that is neces- 
sary to show is that their parent was the tlde't child of 
tl e grardparent* ^Vbere the eldest clildwasason 
and died in infancy, being survived by two brothers the 
elder of the two is eldest for the purpose and his son is 
entitled to equtl share with his uncle in the estate of his 
grandmother. The claim to inheritance of an out-of* 
ume grand'On does not ari'e through his acquisition of 


and wearing of parti 

Under the Chinese customary law the wife upon 
oi'Orce IS entitled to takeaway her jewellery and her 
wearin apparel with her (d/yo Bu and Afosely, 
//.) MATfNr. KoSein hone 18410 666= 
AIE. 1939 Easg 291. 
—— {Chinese )—/«-4cr»/iS«r / Illegitimals son — 
Rights of. 

An Illegitimate 'on cf a husband would be entitled to 
inherit only if the latter dies without leaving any other 
hen, but an illegitimate son is entitled to a half share 
or loan equal share with a legitimate son only If the 
decea'Cd taiher had recognized his paternity and had 
also made himself responsible for his upbringing. Rea* 


example a casual contribution towards the expenses of 
a religions ceremony, cannot be regarded as denoting 
the as'un ption of responsibilities by the father for his 
illigtlimate son's upbringing (,Atya Bu and Afaeinty, 
//.) Daw F. THIN V MAUNO •'AN THeiN 
1939EaiigLE 258 = 180 1 0 943-llRB 446- 
AIB 1939 Bang 164. 
^““—(Chinese)— i.rfrrrr af adninitlratien— Right of 
vndow at intestate Chinese Buddhist 

According to the Chinese Customary law, the widow’s 
sole Tight in the estate in the presence of children is the 
right to maimenance and ultimately to funeral expenses. 
A tight to maintenance out of the estate of the deceased 
IS not a light to any share of the estate, U is not even a 
charge on the estate She does not therefore fall within 
the provi'ions of S. 218 (I), Succession Act. Hence 
the widow of an intestate Chinese Buddhist deceased in 
Burma, succe'^sion to whose estate is governed by the 
Chinese Customary law , IS not entitled to the grant of 


■ haling been illegally collected— 


— (Burmese) — Suecemon—Out of.time grandson 
Under the Burmese Buddhist Law an out of-time 
grandchild or out of time grandchildren who are entitled 
to an equal share with an uncte or aunt in the division 
of the estate of the grandparents are the^ildor children 


a suit by a rammdar to recover a sum of money 
ed to have been illegally collected by the Govern* 
by way of land te's from him under S. 78 of the 
Madras Local Boards Act he cannot get any relief 
unless he proves positively that the lax which has been 
imposed is unlawful , for ibis purpose it is necessary for 
the idaintiS to place before the Court facts w bich Would 
fustify the necessary inference. flVaisumrih^ J 
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BURMA COURTS ACT (1922), S 11 
SECRETARY OF STATE W VfNKATA RAMAYYA APPA 
RAO 1939 MW N 631=49 LW 710= 

AIR 1939 Mad 65l=(1939) IM L J 780 : 
BURMA COURTS ACT (XI OF 1922) S 11— I 
Cencurnnl findings of faet~Intcrftren(t m steond 
appeal —Practice j 

High Court in se ond appeal is en itled to interfere on | 
a finding of fact, concurrent or otherwiie A concurrent 
finding of fact however should not he upset unless it u 
very clearly wrong {_Bagulty /) E HOE CHAN CO 
V Bauoo Chotalal 1939 Rang L a 622- 

181 1 0 846 = 11 R B 501 = AIR 1939 Rang 139 
— ■ — 3 11— / for agneultaral rent — Value lest 
than Rs SQO—Stconi appeal—C P Code S 100 

A Suit for rent of agricultural land is not Cr^nizable 
by a Court of Small Causes and if it is not of a value 
more than Rs 500 a second appeal t es under S 100 
C P Code and not under S 11 oi the Borina Cooru 
Act {BagJey J) KoPOSetv Ma Saw YIN 
1939 Bang I(R 472 = 13410 492 
AIR 1939 Rang 350 
BURMA (rao YTtBR DiaTRICTS) CRtMIHAL 
JUSnOB REaUIiATION (I OF 1925) Scb, 
01 {H)—TfSHsfef of easts— Powers of High Couri- 
er P Celt S 526 

The third proviio to Cl (u) of the Schedule in the 
Burma (Frontier D stnets) Crimiiial Justice Regulation 
confer up in ihe High Court a power to reverse or vary 
an order made by a Court of Session under S 526 Cr 
P Code But It does not take away the power from the 
High Com t to transfer cases tinder S 526 Cr P Code 
{,BaV and Spsrgo //) MaUNGBaKUi- DEPUTV 
COMMISSIONER Bhamo 1939 Rang L R 614 

BURMA GAMBLING ACT (I OF 1899) Ss 6(1) 
and 7— Wiirrawf issued on mere information uutficul 
etamp of eredsblUty — Presumption under S 7 — If 
fUStified 

The p oMSions of sub 8 (1) S 6 are all important 
and unless those provisions are strictly carried out, a 
bouse or place cannot be said to have been entered under 
the provisions of that section and consequently the 
presumption rpeciSed in S 7 cannot be made The 
mere recording of the information that illegal gambling 
iS going on at a certain place and bearing no siarup of 
credibility is not sufficient to meet the requirements of 
the law and consequently the rCAUlt of the raid or the 
search made under Such warrant doe« not constitute a 
legal bisis of the presumption under 5 7 (A/yo Bn, 
/) Ah Sein S' The King 1939 Rang LB 417- 
18110 112=URR 452 = 40 CrLJ 629 = 
AIR 1939 Sang 120 
BURMA INCOME TAX ACT (XI OF 1922) S 3 
— Asijeisionof iniivilual’ — V aning of — Coheirs 
under Mihomeiai Lusw inheriting shares m properties 
of father and mother — Status of —Appointment of one 
as agent of all to realise renh— Effect of 

The word, association of individuals” in S 3 of the 
Income tai A t should not be c nstned with referen*^ 
to the word 'firm' only preceding but should be con 
ixtatieiusdem generis wiih all Other groups of persons 
mentioned namely Hindu undivided family company 
as well as firm When there i» a conbination of persons 
formed for the prompt on of a joint enterprise banded 


properly he has an opportunity of deciding whether he 
will by reason of having inherited ii form an a««oria 
tion of individuals or renounce such relationship , if 
there b“ evidence that he has chosen the former altema 


io8 

BURMA LAWS ACT (1898) S 13. 
tive, that may be taken as the basis of the ultimate 
decision By merely inheriting a share of property, 
however, no p-rson can become a member of an as'ocia 
tion of ladiYiduals unless there is some forbearance or 
a^t On his part to show that his intention and will accom* 
panied the new status which he has been asked to 
receive The appointment of one of the co heirs under 
I Mahomedan law as the agent of all the co heirs to realise 
the shares of the property left to them by their de eased 
father a id mother is sufficient to constitute them an 
association of individuals In each case the question 
isoneo fact {.Roberts C J Baguley and Sharp //) 
COVtatlSSIOVER OF INCOME TAX, BURMA K M A 
BAPORIA 1939 Rang LB 631 = 18310 261 = 
12 RE 66 = 1939ITR 225= 
AIR 1939 Rang 258 
BURMA LAWS ACTCXiri OF 1898), S 13— 
'Buidhsst — Chtsses- Buddhist 


AIR 1939 Rang 291 
—3 13 — Entry by Barman Buddhxsi tula monk 
hood— Effect on hss property— Law applicable 
I The effect of the entry by Burman Buddhist into the 
Buddhist monkhood upon properties id his ownership or 
I possession at the time of such entry is a question of 
' relig ous usage whtcb must be decided according to the 
Buddhist I aw under S 13 of the Burma Laws Act 
The law pertaining to religious usages among Burman 
Buddhists IS to be found ir the Vinaya {Roberts C J , 
Mya Bu Bagut j o n rr\ « nrT > 

l-lftM » U PO 


——3 13 {D— Succession to property of Chinese 
Buddhist domteiled m Burma — Law apphsable 

Burmese Buddhist Law governs the succession to the 
property Butma of a Chinaman who was a Buddhist 
and who was domiciled in Burma at the date of his 
death unless It is proved that Chinese customary law is 
applicable A Chinaman who is a Buddhist comes within 
the term Buddhists' in S 13 (l)(o)of the Burma 
Laws Act and vStinot be eieluded therefrom either on 
! the ground that he is not a Burmese Buddhist or because 
the law which governs him in China is not a specifically 
Buddhist oreven a religious law The same is true of 
the word' Buddhist in the Succession Act It follows 
from this View that S 13 (II must be applied to such a 
case as the present The Court would not be juslified 
in applying as Buddhist Law a law which is not 
Badd*- 
Chu 
Bud 

medan Law intended to be applied by the Court as a 
law known to the Court and administered by the Court 
of Its own skill and competence {Sir George Ranhiii') 


se Buddhist 
m for pirti- 

There is no prima facie ground for applying the 
personal law of the man and distegaiiiing personal Jaw 
o*the woman in a case where Burmese Buddhist wife 
demands a partition of property on divorce from her 
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BUEMA MUNICIPAL ACT (1898). S. 8. 

Chinese r-J(1Jbi!t bos'jind. It i< the catnmanitjr o 


1 CALCUTTA HIGH COURT RULES (ORIGINAL 
SIDE). Ch. XXI, R. 17. 


Chinese cu-tonarj laiv or the Burm«« Boddhut law [ tharged for the use or occupation of a place or a build- 
should govern the question as to the re'pective interests ing or a stall «n a public market The fee is levied for 
of the Chirest Baddhbt husband and the Burmese j the right to expose goods cr livestock for «ale in the 
Buddhi'l w.fe in the property held by either or both, the I public market {d//ii^«,/) AH Su » TaRAWaY 
question as to the division of property beitrten the KaKa 161 I.O 988=11 R R. 608» 

parlies upon divorce should be decided according to AIR 1939 Rang. 162. 

Justice rqoty and good conscience under S 13 (3). I - S ITScope. 

Burma Laws Act f.l/jt Bu unJ Meietr,J/) Ma ; S 77, Burma Rural Self Government Act, does not 
Tin r KO Sein Host. 18110 665= limit contracts intended to be covered by its penal pro- 

AIR 1939 Rang 291. | viaion only to such contracts as may be related to the 
BURMA MUNICIPAL ACT (in OF 1898), S. 8— mailers mentioned m Ss 48, 50 and 56 of the Act. 
Bolt! unjtr. B. fi—EletUen net prflpirif Mtld—Pmrtrt • Where a clerk of the Circle Board rents his house to the 
ef Gc^rnmtit. Circle Board for use as its oibce « ithout the permission 

One of the candidates to a Monicipal election brought a I in writing of the Commissioner as required by S 77, 
pell non against four others who were thought successful. . Burma Rural Self Goiernment Act, he commits an 
on several grounds of irregularities, with the result that | offence under S 168, 1 P. Code, read with S. 77, Burma 
It came 10 the notieeof Goiemtnent that theproceedings Rural Self Government Act, as he U interested in the 
of the faulty election were a farce and a fiasco ; and ' contract made with the Board /) THE KlNO o, 

consequently they proceeded under R 68 made under S 8 MaBNG Saw HaN 179 I C 716=40 CrL J. 248= 
for the preparation and publication of the electoral roll I IIRR. 343“AIE 1939 Rang. 69. 

for hoHng a proper election The Judge who decided CALCUTTA HIGH COURT BULBS (ORIGINAL 

the petition however held that the obiections raised were SIDE) Cb X. B SO (c) Omission to gii/t notict-m 

valid and alt cnticisms were correct and that next four Efftd of 

persons who were on the 1i<t of candidates ought to be Rule 30 (r) of Chapter X of the Original Side Rules 
elected The candidates so declared elected sued for a is clear that when the report of the Referee is set down 
declara'ion that the order of the Government and the for confirmation, notice in writing should be given ^ 
electoral authority were tr/red and that they were theparty applying to the other party or parties. If no 
duly elected members of the Municipal Committee. ' such notice is given and the report is confirmed, the 

//r/y, that once an election took placethe Government I pnnciple embodied in O 9. R 13 should be applied, 
could not declare it void and hold a new one. But the (Otrhiihirt, C /. and Lort Williams, J.) ATIKLira 
authorities mast make a deei«ion upon the facts asre NAIH DaS t> Dhirendra NaTHDaS. 
presented to them and ma<t make thetr decision in good | 43 0 W N. S93 

faith : and no proper election having been held the can i — '.OB 17, Rr 37 and 88— Exparte ap/’firefr^ /"rr 
didates could not be declared elected, and that the orders I payirunt tut~WAtH may be made— Registrar's terfifieale 
of the Government and the electoral aoihoniy \siounng prior applitaiions for atlacAment— Procedure— 
Within ihvir powers {Bobtrit, C J and Dunktey. / ) I Octree transferred to another Court— If remains subsist- 
Government OF Burma v arunachallam mg application for ar'flf.5>nfwf 

AIR 1939 Rang 408. An application for payment out may be made under 
BURMA PREVENTION OF CRIMES (YOUNG Cb |7. It 37 and r* ferre only where the Registrar's 
OFFENDERS) ACT (III OF 1930% S 16 (e)— certificate properly so called shows no prior applications 
tsoUted 'rime—Oelention in Borstal School— JVecessHy for attachment. If it shows such prior applications, the 
for applicant must apply for rateable distribution under 

The Bor'.tal Schools in Burma are introduced for | R 38. In such case notice, unless dispensed with by 


trairing and care of young per* 
circumstances likely to enter upon a I 
Where It appears that the crime which a 
commiiud IS an isolated one, due to h 
control in a of *pecial circumstances 
juvenile is not shown to be subjected 


oersons whose names 
The fact that there 

• has been transferred 

matter for the pur 
ose of rateable dis- 

notmal life tnbution it remains a subsisting application for attach. 


to undesirable influen 
should be detained ir 
Maunc Tin llLAiNC f The Kino 

18410 464 = AIB 19391 • ' ' . ■ ' ' i 

BURMA RURAL SELF GOVBBNME’ • 

(IV OF 1921;, S 2 (h) (ID— f 
Menninz of ‘ 

'Public market’’ within the meaning of S 2 (4) (u) . relegatel to suit 
means any place belonging 'o a Distiict Council or I Although as a general rule, the Court would direct 
constructed, repaired or maintained out of a District i the pCT«oo objecting to a Receiver’s account on thebasis 
Fund where pernor* periodically a*semble for thesate I of wilful neglect to bring a suit, if he is so advised, 
of good* livestock or articles of food To bea “public rather than deal with the matter on an application fot 
market ” a market need not necessarily be a building ' the passing of accounts, it does not follow that in every 
cnnMructed repaired or maintained out of a District case that procedure should be adopted. Where a suhse. 
Fund, It is sufficient if the place where petsons I quent Receiver is calliog m question the accounts of the 
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CALCUTTA HIGH COUET RULES (ORIGINAL CALCUTTA MUNICIPAL ACT (1899) S B38 
SIDE), Ch 26. „i*_ .V >-■ r 


former Receiver and a frtma fatu cas 
default on the part of the latter has b* 
the aftidavit', it would be undesirable 
to force llie subsequent Receiver to 
accounts on the basis of nilful default 
RADHATROS^DDHURt/ ASHUTOS! 


~ Ch 26 — Rigntrar's rtfiorl—C 
Part ot It not on point rtftrrtd to him 


\CT (xviii or 

f Pribuitat rti<‘t 

' Acgumiton Act 


report cannot be conErmed if * 
the Registrar on that point 


“ 'Ch 36 E 77 (22) — bih/nff t right to poundage 
•~Compromisf after aHachmeiti by h m under precept 
—C.P.Code S 46. 

Under R 77ofCh. XXXVl of the Rules of the 
Original Side of the Calcutta High Court, there are two 
sets of circumstances under which the SbeciR can get 
poundage fa) where the Sheriff levies a sum in execution 
and H) where the claim in respect of which the Sheriff 
has taken steps to levy a sum m execution is satisfied, 


1*10.1.1^1. Hiiw.1 o, hu, I- t . s-osie.ss twerety asteptaken 


A mination by the tribunal of 

erence to compensation m 
. come under the definition 

i,, suerefore. ties from an order 

of the tribunal rejecting a reference made to U under 
S 49(1) of the Land Acquisition Act {Mukhertea 
and Roxburgh, JJ") MAMESH MiSSIR P PROVINCE 
OF BENGAL ILE (1939)2 Cal 34.9“ 

70CLJ.81 = AIE 1939 Cal 733 

tV or 1911;, Ss 24 and 78— Abandonment of 

aequisiUon—Pffwertof Board. 

There is nothing m the Land Acquisition Act or the 
^ . V- - • * ct which prevents the acquiring 

ing a portion of the land in 
• fings under the Act have been 
• alcutta TmproTeisent Act lays 
method of abandoning acquf 
that Act very comprehensive 
, A - * Board of Trustees and they 


.•1 ..j, > w isiii* *s >-11 ivu lu Aliy pouiiuage i 

C5m, /) Rai KissENji » Sri Kissen mackar. 

lL.E.(l9S9;2Cal 570 
— Ch 36, IstSCh ltxvb%8- hfoney patd to theriff 
—Right of Aecounfarit Central to ttmmisnon. 

Chap 36,1st Sch. Item ^8 of the Rules and Orders 
of the Calcutta High Court entitles the Accountant 
General to commission only upon monies actually paid 
into Court Payment to sheriS is not payment into 
Court. {McJVair /.) CO OpfiRATIVE HINDUSTAN 
Bank, Ltd v. tarinisala Oassee 

43 C \7.N 600 

Ch 36, 4th S 

of claim— Shen/f't n 
Under Ch 36. 4(h S ; 

Side Rules the sherif 

the claim of the execn ■ 

does not give him a cc 

every man's claim or - 

claim made in the sui 

means claim of the ei- " • 

Co OPERATIVE HINI ■ ■ . . • 

BALA DASSEE. *• *, 

Ch SB. Item 

—Counter-claim for itt revocation— Permissibihly 
In Lngland it is quite usual and proper to add to the 
defence in an action for inftmgemoit a counter claim 
for relocation of the Letters Patent alleged to have been 
Infringed But in this counlrv c r' i» 

Code, gives power to a High 
procedure in suits by way of c , 

priate rules of procedure by 

as jet been made bj the Ca . . 


I under the provisions of S 24 of the Act (.Miihher/ia 
' and Roxburgh,//) fifAHESH MiSSIR V PROVINCB 
,OFBeNOAL. ILB (1939)2Cal S19» 

' 70O.LJ’ 8Z»AIR lB39CaI.735. 

-Ss 7B and 24— Abandonment of acquisition- 

powers of Board. See CALCUTTA IMPROVEMENT 
ACT.SS 74AND 78. 70OLJ 81. 

CALCUTTA MUNICIPAL ACT (III OF 1899), 


Corporation. 184 1 O. 662 = 43 0 W N 1173"= 
AIK. 1939 Cal 614. 
— S 5Z8—Suit againit corporation — Alecciiity 
I for notice 
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CAIiCCTTTA MtrNICIPAI. ACT (1923), S 127. 
poration, any Mutiicu'al ofn«r or ‘ervant. Therefore for 
ascii agim't the corpofition nonce conientplaled Ijy 
S. 53S u onl) required if the »u‘il is in respect of acts 
purporting to dote under the Act. {Lfrt 
jS DAstx) i. Co r. Calcutta CORPORATJO'*. 

18} 10. 662=>43 0.WN 1173= 
A.I n 1039 Cal C14 
(Ill or 1923). S 127— /'jr/ A/ tuiUtng 

eritn-inly }c' Jnj an.-lAtr ftrt fii>l erJir-jriJj 
MetIt.'J *fxilu3‘,fn. 

S. 1Z7 of ihc Calcutta Municipal .Act claiMfies all 
baltdmgs as falling uiihin one nr other of tno matually 
ercfu'ire categories Hach budding is treated as a unit 
of raluationand its raiue must be ascettaincii in Coii' 
foimty niih one or other of the ino presciibtd methods 
It cannot be salued as to ore part undtr paiagiaph («) 

c ■ >■ ■ ‘ , pju 

■ . only 


portion to separately as<e"ed is to be deemed | 
a separate building AA here the Executive of 
has not adopted this course, the entire building r 
be treated as a nnglc building forming a 
of aase'^ment Of a building as to one half oi. 
dinanly let and as to ore half not ordinaiily let it can ' 
not be predicated that it u ordinarily let. for only a pari 
of It is ordinarily let. Uut it can be predicated of it 
that It IS not ordinarily let (f only a pan of it is ordi 
narily let. for the whole of it is not ordinanlj let The 
test mut te applied to every building as a whole and one 
or other meihod of valuation most Ik applied to it as a 
whole There cnay pcsiibly be cases nhere thepoition 
ordinarily let or the portion not ordinarily let is <o I 


CAtCXTCTA MUNICIPAL ACT (19 23) , S. 498 
the Small Cause Court Judge has jurisdiction to hear 
objections rot merely as to quantum of Ibe as'esstnent 
but as to liability to assessment also i^DerbvtHtre, C./. 
andN^ZimAh^J.) GOVERNMENT OF BENGAL o. 

Corporation OS Calcutta. AIK 1939 Cal 706. , 

.1 ■ s 303— £/«//<’« of porticn of butiduig -without 

tanittfu— Order of demoliliyn dy MagiHrati — Power 

of /after loeujuire into profritly of wilhho/diag tanc' 
Odt 

The erection of a portion of a building without obtai- 
ning the written permission of the Corporation i« unlaw- 
ful and the Corporation can under S 363 of the Calcutta 
Municipal Act obtain from the Municipal Magistrate 
an order for the demolition of «ucb erection. The 
reciion does not give the Magistrate any power to 
enquire as to whether the sirction was rightly withheld 
ornot. (Jack,J) TARAKCHANDRA DASk CHIEF 

Executive Officer, Corporation of Calcutta. 
1801C 907=11EC.767 = 68CL J.476= 
A.I.K 1939 Cal 285 
I I S i^Z—RteemteuchoH of biuldinc without 
taneUcn-~pewir of hfagiilrate to order dimoItUeu 


building or alteration of or addition to the existing 
bnilding within the meaning of the Act {Dereythire, 
C J and Barllef.J) .SHAIB BaDLI MEAH r. COR- 
PORATION OF CALCUTTA 1801.0 824- 

11 RC 760-40 CrLJ 628-680 LJ 478 = 
AIR 1939 Cal 269. 
— S 478 (17)— ^yr law 2 under Bengal 

Atl /// of lW)—Cenviilion for itt violation— When 
euifainaote. 

In order to sustain a conviction in resneef of a vtoti. 


— ■ -8 133— “Valuation"-— Meaning of See CAL- 
CUTTA Municipal Act, ss J 4 J and J 3 « , 

43 O W N 789 I 

— Ss 141 and 139 — Cjw« r<7wrr| 

—Question of /laoiliiy to auessnteni — ’ ' 

Court todeat with. 

In an appeal under S 141 of the Calc * 

Act, the Small Cause Court has ]un«dic 

only With the quantum of the a"t*sment bol also with 

the question of liability to assessment. 

Vtt Naum A'l /—There IS nothing in S )39oftbe 
Calcutta Municipal Act to limit (he meaning of the word 
“valuatiow" to the quantum of valuation only It in ' 
dudes the whole process of valuing as well {Derbyshire, 
C.J and Naum Ah, /.) PROVINCE OF BENGAL*! 
Corporation of Calcutta. 

I.LR (1939)2Cal 23-430WN 

Ss 141 and \Z'i—Ob)ection at eoliabt. 

atuument — Juriidiction of Small Cause Court 
The word " valuation ” in S 139 may mean. ( 
estimated value, (2) the aa or proce's of valuing 
IS nothing in this section to limit the meaning c 
word '• valuation " to the qoaniuin of vatuaiion or 
Includes the whole process of valuing as well 
Y D 1039—8 


made by a contractor who wasengaged inlnjildrr* 
house for the person in whose favour # licm-e 
tlepoxil of budding materials was issued by the 'trjAr*, 
(ion. and there IS nothing to indicate thit tl.» N'— ret- 


poration OF Calcutta 45C'T;r~ 

S 498 aad Sch. XVII. R. .r- ^ 

mtssten to build— Meet of—Permsuor 
Seh XVII 

A written permt'Siott by the evpw', ^ ^ 

building IS not in itself conclunv^ .q - 

requirements of the Act havebi»T ei'fi 

respect of that building y, ^ 
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CALCUTTA MUNICIPAL ACT (1923), Scb XVIL 
B. 62 

Committee granting permission to bmId—Reiroeettiost 
—Power of Committee before issue of pertntssson 

Under & 498 of the Calcutta MuntcipaJ Act, erery 
written permisiion granted under the Act mu«'t be 
signed the Executive officer, and if there has been 
any delegation by the Executive officer under S 12 (31 
by the Municipal officer to whorn the delegation ba» 
been made In other words, the grant doe^ not beutme 
effective until there IS a properly signed written permis 
Sion If, therefore, the Building standing CotumtUee 


ii6 

] CANTONMENTS ACT (1924). S. 106 
teference in one of them and then decide the rest in 
accordance w ith the answ er received {^Norman, / C.5',) 

[Cantonment board, Nasiradad v Shri Narain. 

1939 A M L J. 1. 

, — — S 88 — Suit for refund of tax levied — Jurisdte 
tfoH of Cssnl Court 

In cases where the plaintiff IS demanding a refund of 
the amount of assessment or tax levied under the Can- 
tonments Act, if the Court is of opinion that the tax is 
ultra vires of the Act, then the Civil Court will have 
]iirisdiction If however the Court is of opinion that 


tion (PAt Pan, J) SHEIKH NIZAMUDDIH ». 


i^ALv-uiiA iMuHii^lr-Ai, r- *lvu <u L> u •>. ola. 
CALCUTTA POLICE ACT (tV OF 1886), S 45— 
Onus of proof . 

In a case under S 45 the onus clearly lies upon the 
prosecution to Snow that the hoil'e in which the accused 
wasfoundwasa common gaming house is defined in 
S. 3 of the Act In order to satisfy the requirements of 
this section it would be for the prosecution to show 
that instruments of gaming were kept or used in that 
bouse for the profit or gain of the person, owning, 


CANTONMENTS ACT (II OF 1924) Ss 85 (2) 
and 63 ffi)— Invalid eentiiiuiion of the Aesessment 
committee— If eured by S 55 fXl—Aisesimesst proceed 
isigs— Legality 

Where the Cantonment Board appointed an Assess 
ment Committee under S 68 (3) of the Cantonments Act 
to which nominations were permitted to be made by 
persons not belonging to the Cantonment Board, the 
Committee IS not a validly constituted one. But the 
defect is not cured by S 55(2) of the Act for the 
wordi Committee of a Board’ occurring therein means 
only a Commutes appointed by the Cantonment Board 
under S 44 (1) (r) of the Act Hence the as«essnient 


assessment — Illegality or irregu'artly— Condonation 
When a list fails to show that which (he taw expre^'^ly 
direct'. It should show, there is an lUegaiity and not 
merely an irreg ilarity such as might be condoned under 
S 104 of the Cantonments Ace Ilenr* 
enter in the Iis' framed under h. 66 of 
Act, the amount of the a'se'sment 
affecting the merits of the case (, 

Cantonment Bo\rd, NaSikabad 

S 84 (21— A’//V»r>;r/ unler—Aeotr ii a 
Procedure 

A single reference under S 84 (2) of the Car 
Act by the Income lax Officer in respect of 
appeal' U Irregular. He should either make 
references as there are appeals, or should 


A i B Itsoj ijUU lie. * 

— --S l^'i—lVifer ttr — tf a fir r ..n Property 

d and not a 
ing the tax 
»d in respect 
1 'hortage of 
en available. 

■ ■ ■ n, NASfRA 

AMLJ 1 

S 104— Illegality and irregularity — Con lonation 

—Test See CANTONMENTS ACT, S'S 66 AND 104 

1939 AML J. 1. 

- S 106 (c)— ultra \\sti— Government of India 
,4r/, 19l9,,yr 45*,4 and f.2)— India and Burma 
{Traniitory Protisiens) Order, 1937 Government 
of India (^Adaptation of Indian Laws') Order, 1937— • 
Effect of. 

Under the Devolution Rules framed under the Gov* 
emment of India Act, I9l9 ‘cantonments’ was a central 
subject and so were criminal law including procedure 
and all other matters not included among provincial 
subjects On the other hand, ‘administration of justice’ 
was a provinaal subject and in express terms included 
constiiution, poweis maintenance and nrgani'aiion of 
Civil and Criminal Courts Subject to legislation by the 
Indian Legislature as regards Courts of criminal juris 
diction. The Indian Legislature pasted an enactment, 
the Cantonments Act (11 of 1924) S 106 (fj of which 
provided for the formation of cantonment funds to 
which were to be credited all fines recovered from per- 
sons convicted of certain offences committed within 
ea^h cantonment The United Rrovinces in'titoted 
a suit against the Centra) Government represented by 
the Governor General in Council for a declaration that 
5> 106(c) oftbe Cantonments Act was ultraures the 


recover and adjust all such sums wrongly credited to the 
cantonment funds since 1924 

Held, (i) that under the Devolution Rules fines 
I impo ed by Criminal Courts could be properly credited 
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CAKTON MENTS {HOUSE ACCOMMODATION) I 
ACT(I923). S. 7. I 

comm'nrtinfnt of Part HI of the Con'iitution Act.'inder 
the India an J BLrma (Tran'itory Pro»i'ionj)Ordet,V>37, 
para. A (a). >uch fines crediied to the cantonment funds | 


{G:trfr C.J.. Sulaxman enJ // ) I 

THE UStTED PkOVlSCES t, THE CdVFVNOR 
Ceveralis Council. 1039 FOB 12i=» 

11 EFC. 41 (2) -=180 EC £63 = 5 B.B. 651 = 
lOCrLJ 403 = 1939O.LH 216 = 2 FedLJ 121“ 
50 L W 209 = 1939 P W N 656= 
1933 'M-WN 7S0-A.IE 3939 FC.68= 
(1939j2MLJ (Stjpp)l. 
CANTONMENTS (HOUSE ACCOMMODATION) 
ACT (VI OF 1933 . 3. 7— rtnl-Crt- 

The l>e*t ertienon for arrivinji at a rea-onabJe figure 
Cf rent of a hoj‘e is to find out the rent of bungalonsm 
the bialit). (.IZ-e Ahmed, J ) ATTAR blSCH v SEC- 
RETARY OF STATE 182 I.C 6C6= 

12 a Pesh 6 = A.I.B 1939 Pesh 22 
■ ' 3. 15— Ai'rf/.x-i/ (emitting ^utitisn ef rrn! — 

Prnuion (ar peym-nt takim af rint hy affinr— 
PTud far. 

There should be tome prorision in the Act that nliere 
a bojse has been tal^en oiier and the quC'iion of itni 1$ 
cosie't*-d b> ihft landlord the amount fixtro b> th«o(hcer 
commanding <hould lie paid to the landlord without 
prejudice to hi" right to fight in Court the 'lucstion of 
the enhancement of the rate of rent (.Afir Ahmad /) 
ATTAR SiSOHV SfCRKIAKV OF STATE 

182X0. 566 = 12 B Pesb 6-A.IIi 1919 Pesb. 22. 
CABBIAGE OF GOODS BT SEA ACT (XSVI OF 
1926), S 2. Art IV, E. 2 end 

tteft—Ltth er Irensparling gee>li frem uharf te ileemir 
tying at an. her tn tiu raddt—Lan of gao.it dut to fault \ 
of (indal—Liaiilily ef etvntri of/igU'r. 

Toe te'es made uncer the Carnage of Goods by Sea 
Act of 1925. apply by reason o( S 2 of that Act, only to 
the carnage of yo-Als b> »ea in "hips carrymi; goorte from 
any port in British India lu an> other port whether ut or 
outside Briiiah India A lighter tran‘poi>ing giMXls I 
from ihe wharf Vj a tteaiiier lying at anchor in the roads 
does not come within the purview of '> 2o{ibe Act 
Even if the lighter be held to be a "ship" cl (y) of I 
R 2 of Art IV of the schedule lo that Au would rnake 
the owners of the lighter liable for Che los caused tiy the 
fault of their agent, the iindal A common carrier is | 
liable for the Io<s of goods entrusted to him for rariiape 
unless the loss be due to an ad of God or of ihs Ki' g’s 
Enemies. {WaJrworth J) UHANAMMA v CORO | 
MANDALCO , LTD CncANADA 1939 M W N 216 = 
49 LW 311=AIB 1939 Mad 401 = 
(1939)1 MLJ 235 | 

CAEKIER-Cceimae larritr — Afetor Put lermee 
eiiinlially mtinded ler carnage of piiiengrrs — Pro 
prill ref— If common carrier in rap'd of geols — | 
Conugnmcnt of goedt handed to co"duder of Pui for 
detnery to p’rson calling for it at tpecthed place — 
Lta'nldy for lost | 

The proprietor of a motor bus service, whi h i> 
essentially intended for the carrying of pasvengers and I 
their luegage or good", if any cannot be regardad as a I 
comnon earner so far as trari'poit of goods is concern- I 
«d. If the conductor of a bus belongini; to such a 


O P. OOUETS ACT (1917), 3. 14. 
taking lo deliver It to a person who would call for the 
same at a specified place, and takes payment for such 
transport, i"suing a ticket lo the consignor in the same 
way as to a passenger who has luggage, and the consign- 
■ cannot be treated as a 

im liable for the act of 
e matter is one between 
and the proprietor is 

a party. {Ahdul Ghant /.) MaddaPPa v. Firm OP 
ILaMIAH SETTVAND SRIKAMTA bFlTY 

I 17 Mya L J. 284 

CASTE DISABILITIES REMOVAL ACT (XXI 
OF 1850) — Change of r-ligion — Egect on guardian- 
ship of minor children — Inapplicability of rule in Jammu 
and Ka<bniir. See Hindu Law— GUARDIANSHIP. 

41 F L R J. & E. S3. 
CASTE FANCHAYAT — Defamation by ex communi- 
cation See PENAL Code. S. 499 EXCeP 9. 

49 L.W 2C8 = 1939 M W N. 127. 
CATTLE TRESPASS ACT (I OF 1871), S. 10^ 
App/ieah/ily— Proprietor of private protected forett or 
emb miment — If "euUtvator er occupier " 

The proprietor of a private protected forest or of an 
embankment is an occupier of land within the meaning 
of b 10 of the Cattle Trespass 4ct There is no reason 
w hy he should not be regarded as the occupier of land 
whi h he has reserved for aflorestation Similarly Ihe 
occupier of land used as an embankment who builds or 
maintains an embankment In either case, S lOappIies 
to tacHe doing damage, n hether rn Che forest or in the 
embankment {.Courtney Terrell, C J and Janet, J ) 
Gofal Sethi v Hrudanand Mahapatra. 

1939 FWN 296-20FLT 340. 

■8 10— Seiaure—Legiliiy Extent of damage— 
Relevancy -frr Cat! Lfc TRESPASS ACT, Ss 22 AND 


or detention of the cattle was illegal, that is to say. the 
seraurewas not in accordance wi'h S lO, Cattle 
Troptss Alt \\ here the question is w hether the cattle 
were doing damage lo the crop, the fact that the damage 
wa^ likely to he small, cannot render the seieure illegal 
If in law one t« entitled tn impound the callte, the small 
ness of the damage or any consequent unrea'onableness 
of the impounding, ■> no ground tor a arding con pensa^ 
non {Hamilton, J) Rarc CHaNDKA SiNGH v. 
EMPFKOR 1939 own 150 = 

1939A W.R.(CC) 66 = 19390.A 289 = 
19SOACrO 81. 

CENTRAL PROVINCES ACTS 
C P Couits Act fl of 19171 
„ Debt Conciliation Act (II of 1933) 

Excise Act (I of 1916) 

Land Revenue Act XVIII of 1881) 

. . , (II of 1917) 

, Local Funds Act (1933, 

, Motor Vehicle Taxation Act 
, Motor VehicleEu]es(1927y 
.. Municipalities Act (II of 1922). 

„ Protection of Debtors Act '1937) 
Reduction Of Interest Act (1D36) 

, Tenancy Act '1 of 1920) 

O P and Berar Prohibition Act '1938) 

. . Sales of Motor Spirit and 

Lubricants Taxation Act 1938 


service on his own reipon'ibiUty. accepts a consignment CENTRAL PROVINCES COURTS ACT(IOF1917) 
of goods from a person other than a passenger nnder- I Ss 14 and ZQ—Diiinet Judge and AJdiiional Zhiiri 
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C P DEBT CONCILIATION ACT (1933), S 2 
Judgi — Distinction— Appeal presented to latter wten 

t only 
Coutts 
n It IS 

presided over by more than one Judge, the Chief Judge 
of that Court is called the District Judge and the others 
are called Adi t onat U strict Judges S 26 of the 


CENTRAL PROVINCES DEBT CONCILIATION 
ACT {II OF 1933)— Aa/«rr of measure— Mode of 
interpretation 

The Central Provinces Debt ConcdiatiOR Act is a 
coercive measure intended to a ffe<.t vested interests and 
tights and to bring pressure to bea 
effect a setilemeni nith their debtors 
beneficent it may be to the debtor* 
to the creditors and hence the Act 
with the u<ual rules of construction 
1y Any amb guity in its clauses 


• • . • • 82 I 

Sa 2 (e) aad 15—DeSt—Pereenal deitt of , 
ieuased eopareener of temt fitnJu family— Surviving 
eoparrenere lialility — letteeofa eerlifieateiH respeef 
of— Effect 

The surviving coparceners in a joint Hindu family 
are not Inble for the personal debts of a deceased Co 
parcene As such they cannot apply under the Debt 

• r n ~ - J.i. within the mean 

applj in respect 
tinder S 15(1) 
which IS not the 
\ct and hence is 

oeyonfl tne ooarii a juii‘un.io a d i« ineReclive 
(firtlle /) BAPUSAHEBI' BhACSR 

——S Sand Civil Proeeduie Ci • ' 

O 21 R Joint Judgment credi 
notice under S 8 — A elease of iePl ly 
affected 


^ays that 

be remits (he debt and as a result no settlement is 

effeaed m respect of that < 

precluded when the debror appli 

I* Code from appearing and oj 

of tatufaelion /) ■ • • 

- — -Ss 8 and 12— DneAar, , 

wrong procedure— If afficts dnchsrge 


C P DEBT CONCILIATION ACT (1933) S 8 
S 8 of the Central Provinces Debt Conciliation Act 
deals with an earliar stage in the proceedings than does 
S 12 If a debt IS discharged under S 8 then clearly 
It IS only the remaining debts to nb ch an agreement of 
am cable settlement under b 12 can apply The phrase 
to whom not less than 40 percent of ihe total amount of 
the debtor s debts are owing mn^t only mean debts which 
areovvingat the time when the ceiUement is being 
“““ted Where a debt has already been discharged 
rS 8 subsequent wrong procedure with reference 
12 cannot affect the discharge (Gmer J) 
IRAM K JACANNAIH J939NLJ 78 

— S 8 — Aotice to n onager of joint family of two 
— Stateme it by mxnager alone— Suffieiency 
e notice was issued to the manager alone of a 
miiy of two brothers and he snbmits a statement 
tnt it IS on behalf of the two brothers and there 
'' g the same statement <ent twice- 
no failure to *ubmit a statement on 
truer J) TaraCKAND v SHRI 
1939 N L J 225 

mon of statement of accounts — If 

The submission of the statement of accounts by post 
IS sufficient for the purposes of S 8 of the Central Pro 
Vinces Debt Concil ation Act {ffruer, /) Tara 
tMAND*- ShRJKBISHNA 1939NLJ 225 

S 8(1) asd {.2')— Notice fixing time less lAast 

" ' itat/ment after time- 

'aw—DitcAarge of 

the Central Provin 
me for the filing of 
than the 2 months 
a creditor files fits 
ed but beyond the 
Ti his debts cannot 
Act A discharge- 
under the above ctrcun stances IS without Jurisdiction 
and Civil Courts have jurisdiction to inquire and must 
inqu rewhether facts exist on proof of which it shall be- 
deemed that the debt has been duly discharged under 
S 8 (2) ofthe Act (firtlle J) GeNOADHeRK 
PaNDURang 1939NLJ 164 

■ ■ S 8 (2j and Er 47 and 18 — Minor creditor— 

Procedure to bt followed by debtor— M nornot duly 
repr sented — Discharge of debt — Legality — If curable 
under R 1 8 — Po er of Civil Court to revive debt 

Wherea creditor is a minor according to R 47 of 
the rules framed under Central Provinces Drbt Concilia 
tion Act the debtor appi cant to the Board has to follow 
the procedure Ind cated in O 32 C P Code Where 


-5 8 (2) VlPyi&l—Diicharge of aebt— Credited f 

remedy— Indepeo dent application to Cnil Court if com 
peteni 


1 debt 


progress An independent application for 
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C. P. DEBT CONCILIATION ACT (1933) , S. 9. ] O. P. DEBT CONCILIATION ACT (1933), S 16. 

, ■ . ' ■ . . .1 n the creditors who accept the 

. m • • ’ 40 p.c. of £he total liability 


and rtnf-ca!ii.'H — rtmncn at to. if nondat 
tkfuri tank, if eon it inlirfiit ^ tei’A 

The onlv tea'ion why S. 9-A of the Centra) Provinces 
Debt Conciliation Act is not embodied ti» S 8 (1) i* 
becao^e it refers al-o to S. 9 (1) of the Act and »o was 
pot after loth sections, but its effect clearly is that S 8 
must be read alrnc with b 9 A. A statement mthoal 
sienaitre or venEcaiion as piescnhed H no* in proper 
■form The word 'shall' u«ed in S 9-A is mandatory 
S 18 clear!) proMi^esihat no appeal or application for 
reels on shall lie against an) order pas-«e hj a Board, 
and when the Civil Court finds that the order Ihough 




decree IS binding on the parties and they cannot go | 
behind it The filing of a separate civil suit to enforce 
the ve'.lement IS annecessary and not coniempUied by 
the Act. The Collenor could act on the agreement and 
eSect the necessary partition {Grutr, /) SHtsKAk* 
DASo. NANbLAL 1939 N L J 8S. 

8 12— .\greetnent to settle debt— Failure to 

carry ont—boii on original debt— Maintainability S<t 
COhTRACT ACT, S. 02 AND CEKTRAL PROVIhCES 
Debt conciliation act, s, 12 1939 N L J 256 

8. 12 and ClTlI Piocedaie code 8 47 (2)— 
Stilhmtnt ef dtht—Pramttt to tram fir proptrty— 
Rtgittend agrttmoil—A'on cempttanei vnth—Suit for 
ipKifie pirfermanee—Rtlitf—Battt. 

Where a settlement of a debt was effected by a regia 
tered agreemei t involving the transfei of property and 
on a failure to so transfer the property a suit was filed 
for specific performance of the agreemeni it was held 
that the Court was justified in operating under the 
powers conferred by S 47 (2). C P Code, alictnaiively 
under its inherent powers and treating the suit as a 
proceeding to enforce tie agreement as a decree of 
Civil Court and giving relief to the plaintiff (Stunt, C. 
J. end Bose, J) ABDUL RaSHID KitAN r SiNCHAI 
Bansilal 1939NLJ 600 

Ss 12 and \Z—Sccpi and apphcaiilitj of — 
Jurisdiction of Cmt Courts—lVArn arises 

Thesett'ements contemplated by the Central Pro 
■Vinces Debt Conciliation Act are not 
iheir scope and payment of the debts c 
be made either m cash or in Kind 
‘amounts’ due are made payable in cas , , 

visions of S. 13 are attracted and in (hat case the yuns 
■diction of the Civil Courts does not arise until the pro 
visions of S 13 C3) of the Act have been complied with 
but if the amounts are payable in Kind, then the agre- 


their remedy by suit in the usual way. (Stone, C J. and 

,^W./.)SaOASHEO RAO V. KOOPCHAND. 

26410.719= 1939N.LJ 142 = 
A IB 1939 Nag 136. 

S IS and Berar Land Berenue Code (1928) 

S 164 (C)— Ja/r ’ under S 13 of Ike former Act 
rtiJ vsiHS. 164 (c) of Berar Land Rezenue Code 
— Crehtor or hie agent, if prohtiiled from iidding. 

Where a sate is held under S 13 of the Debt Con- 
ciliation Act read with Cl. (r) of S. 164 of the Berar 

■ ..nri rhetc IS nothing in the above two 

' ‘ ar his 
put up 

• ■ AO 

— -wL L-.473. 

8 18 — Certificate in respect of the personal 
a deceased eopareener — Validity. See 

• Provinces debt conciliation act, 
AND IS— ’DEBT’. 1939 N L.J 458. 

IS aad 15—Certi/!eele under S, Find- 
ing at to reatonailenest of settlimint offered— If can it 
re agitated in Civil Court 

The Debt Conciliation Board bay Jurisdiction to 
decide whether the offers made for the settlement of the 
debt were reasonable or not and when once it has issued 
aceitificate under S. 15 of the Debt Conciliatioa Act 
yiaiing that the creditor had refused to accept a reason- 
able offer, the Civil Court IS powerless to go into the 
question whether the offer was reasonable or not. Such 
an enquiry is excluded by S l6 (a) (n) of the Act. 
(Crutr. / ) COVINDRA^fJf S'. GUNAfl Do^fAJr 

1939 N.L.J. 322. 

Ss. 16 aod 21 — ExetuUon taU pnor la appliea- 
lion under Deit Caneiltalion Aet—Confrmalion, if tan 
ie interfered testh under St iS and 21 

Neither S 15 nor S 31 of the Central Provinces 
Debt Conciliation Act affects the power of a Civil Court 
under O. 21, i< 92, C P Code, to confirm a sale held m 
execution proceedings when such sale has taken place 
befoie an application under b 4 of (he above Act has 
been made to the Debt Conciliation Board. (Myagi and 
Sose./J) akbari Ali K Seth Sobharam. 

1939 NLJ 283=AIR 1939 Nag. 282 

■ Ss 15 and 12 — Seope and effect of. 

Ss IS and 12 (l) of the Debt Con..iliation Act must be 
read together If the 40 per cent rule did not apply, the 
altemative stand could n'Ji be taken that S 15 could be 
independently brought into action against any indivi- 
*■■■ ■ter S. 10 did not 

/) GOVIND- 
939 N.L J. 322 
T ‘suck agreement 

has temeJ to luisiit' meaning of 

The words ‘such agreement has ceased to subsist’ 
occurring m S 15 (3) of the Debt Conciliation Act can- 


■ . ■ ■ • examine the reasons for issue of tertifi'ale under 

~ — Ss. 12 and \^—Some of the trtdttert not j S- 15 

^grtemi to accept conciliation— Pffwer to issue certifieate\ The intention of the Legislature in S. 16 of 
against them— Jurudiction—Lsntli 1 Central Provinces Debt Conciliation Act was to 
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C P DEBT;c01TCILIATION ACT(193S),S 16 
the Civil Courts from examining the reasons, whether 
right Of wrong wlich induced the Debt Conciliatioa 
Board to i=«ue a certificate under S 15 of the Act It 
may be that if fraud was praCti‘ed on the Board the 
Civil Courts could 'et the matters right Wherein 
spite of the allegations of a creditor a certificate is 
issued under S l5 it could not be c{uestioned by the 
civil Court {Gruer, J ) JANBA DayaKaM PaRDKSHI 
V MannoOKashiram KlRAD 1939 H li J 486= 
A IB. 1939 Nag 312 
' S 16 (.1)— and scope «f~Sust by 
creditor prioi to debtor i apphcation~Proptr disposal 
Giving the best construction to Ss 16 21 and 23 of 
the Central Provinces Debt Cone liation Act the true 
intert appears to be as follows Where in point of fact 
proceedings are pending before a Debt Conalnt on 
Board at the time of tl e pre entation of a plaint the 
Court has no jurisdiction to di'pose of the matter If, 
however thereafter the proceedings before the Debt 
Corciliat on Board terminate without a settlement of 
that debt the^power of the Court to deal with the sail re 


immediately after tl e applicatior 
terminated and no new Court fee wiH 


■8 18— Interference by Civil Court— Order 

technically correct but harsh See C P DEBT CONCI 
LIATION ACT S 18 1939NLJ 171 

iS Vi— Agreement before the Board— Subsequent 
■unforeseen events lightening burden of debtor— Effect— 
Power to revise agrermeisl 

>Yhere an agreement has been entered into before the 
— «. V I ^ . ^s «seen 

Eg«st 
ed to 
table 
that 



~ S 2\—AppIieabshty—Passtng of foreclosure 
decree — Effect— Eiecutson tf affected by proceedings 
under Debt Coneiliohcn Act 
With the parsing of a final foredo»orc decree, the 
debt comes to an end The decree is not a money 
decree and cannot be regarded as a debt of record so 
that the decree is not a debt at all The old debt has 
merged in the decree and hence no debt left which can 
confer jurisdiction on a Debt Conciliation Board An 
execution of such decree could proceed aahampered by 
S 21 of the Centisl Provinces Debt Conciliation Act 
(Stone C J and Bose J) MAHEtlAJl r CHaNDRA 
BHAM 1939 N Xi 7 451 

■ — S 21— In respect of any debt —A sale having 

fonts origin the conciliation of a debt—S 
pect ef.if canbe slajed 

, Simply because the transaction of cale In 

origin in the settlement of a debt, the sui • 


C P LAND EEVENUE ACT (1881), S 65 
become one ‘in respect of that debt’ and so could not be 
stayed under S 21 of the CP Debt Concilia ion Act A 
«uit for a declaration and possesion of fields conveyed 
tinder a sale by a mortgagor in «ati«facUcn of the debt 
due IS not such a suit that could be stayed under b 21 
when the mortgagor snbsequendy applies for con illa- 
tion of his suit and shows the venoee as a creditor 
therein (Gruer J) HiRAl AN v LaxmaN 

1938 N L J 476 

■ ■ S 2\~Suspenstoii of proceedings in Civil Court 
—IVhen taies place 

The Suspension of proceedings contemplated by S 21 
of the Central Provinces Debt Conciliation Act does not 
take place until by the production of the appropriate 
certificate the Civil Court has been informed of the 
pendency of the proceeding* before the Board (Stone, 
C J and Bose J) MAHEMAJlr ChaNDRiBHAN 

1939 NLJ 451 

— — S 21, Proviso — P/dlure of agreement referred 
to — Conciliation of debt by transfer of land~--If contem 
pitted by the Act 

by S 12 of 
rred to in the 
conciliation 
by the Act 
that may be 
lew (A L 
HI V Kara 
936 N L J 472 

V — . — •"'fiSB ACT (I or 

• ' dertiliered Jperil— 

- w > evinces Exci e Act 

liquor* includes spirit and under S 2(13} of the tame 
Act ‘excisable article’ means any liquor or intoxicating 
drug Therefore diluted denatured spirit is an excisa 
ble article under the Act (PeUoet J) AHMAD Khan 
t EMPEROR 1939 N L iT 75 

CENTEAL PBOVINCES LAND EEVENUE ACT 
(XVXII OF 1881) S 65 A (6) and (T)—Conilricttieii 
and scope— Protected thkadar ih Setmbalpur District— 
Failure to pay thka \ama— Liability to neetmenls on 
ground of— In aceordance v/iti any lain for the time 
being in force" —Meaning of 

It IS impos ible to construe S 65 A (7) of the C P 
Land Revenue Act as giving the landlord a right to 
eject the protected thikadar merely for non payment of 
tbiba lacna or upon the grounds mentioned net (2) of 
ibe sub section S 65 A (5) clearlj contemplates that 
the habdiiy of a protected thikadar is •omething less 
than (be liability of an unprotected ihiLadar to be so 
ejected A thikadar, gaontia or farmer m the Sam 
Inlpur Di liict holds an interest very 'imilar to that of 
a permanent tenure There can be no eject 
mcnl for non payment of rent unless the lease 
or agreement contains °oireibing in the nature of a 
proviso for re entry A landlord m India has no com 
mon law right to eject a tenure bolder for non payment 
of rent His right to eje t depends in each ca*e upon 
the terms of the agreement of lease In the absence of 
a right to eject the tenure holder'given by the agreement 
or lease, mere failure to pay the thika jama doe not 
entitle the land ord to eject tbe thikadar The form al S 
65 A (7) suggests that the legislature intended to ^save 
existing rights rather them to create new rights AH that 
the sub section does is to save for the landlord any 
rights which he might have, in accordance with the law 
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0. P. LAin) EEVENUE A CT (ie 81 >. S 152 
ejected in the »l>»erce of a pio\i«ion to that eHecl In the ! 
lea*ie or screemenl The words ‘decree for ejectment 
passed in accordance mth anj law for the time being in 
force.’’ cannot be construed as treaning a decieefor 
ejectment in accordance with the Ian of prccedure for 
the tine beinc ir> force (//jrrits.CJ. H\rt aid 
Ohitlt JJ) Lal SAntbAMi SibGH : MAtxiN 
MOHANhAHU 18 Pat f''" 

12SP 48«20 PatL' . .1 

1939 P.WN 407“ A IE * . 

S 152-.4,V-ira*'/»fy— y- 

Ceufl—Suit ly /timlarJar for i » 
rrrtniu 4i"i cn h’hilf ef n-ii^rtri OJ taht 

l\os^a—J‘iriidi,.tii>n e/ Ctitl Cturl—Cat tract Acty 
S 69 

Cfajse (10), S l53, deal'> with cJaims an'ing from 
actoal collections or from the proce<'es to enforce the 
rea'iotion cf arrears of teienne or arrears of sums 
realieible as reience To come within this clause, the 
matter complained of ard nhich gttes n-e to the suit 
must actually be tonnevied with or an«e out of an 
aetoil colcecticn or *ome process for the teroeety of 
anear< of revenue The cause of aciion mn«t be 
istimatet) correc*«l with the collection or with the 
proems for the recovery of revenue Where a lambar 
dar pajt ih^ whole revenue and then rues the ro sharers 
for amounts paid by him on their behvlf as tabii 
bhogra his c'aini is not one connected with or arising 
out of acia«l colleciion or anjthing rvsnnected with 
CoVection. boi rather from payment made by him lo 
co-sharers' U'e. and in view of S 35 which presupposes 
that Civil Ccurt* have juri.diciion to irj suits by 
tambardars for arrears of revenue payable through them 
by the proprietors whom they represent S iSlunot 
applicable Soch a suit falls under S. 69, Contract 
Act and can Ire entertained by Ctvit Courts {Harrut. 
C.J. and iVert, /) IlAKlKAK DORA v UpendRa 
PaTI. a I B. 19S9 Pat. 497 

■ fll OP 1917) andCeatral Prowincea Tenancy 
Act— ‘Afl'rrf’ a< till'd tn tht Adi, >f tnduJfi aMt 
The term ‘land'll not a<ed in its ordinary sen*ein 
the Central Provinces Land Kevenue and Tenancy Acts 
and as used m the An does not include hoo-e site* in 
the ahadi {Stanf. C J and Bait, / ) OaNGaPRaRad 
P. lTWAPSlNCH 1939 NEJ 429“ 

A I B 1939 Nag 287 


S 23 and C. P Tei * ■ — ' 

meaning tf—Pro'tdure ft 
teedmgs under S 2i af 
order of eitdmenf~Neeeisi\ 

The word S-rvice' in 
Hevenue Act implies and n 
mere tendering or deliven 
means 'scoring that the per 
gives an acknowledgment o 
this could not be done su 

resorted to It is of the essence of proceedi ' 

S. 24,C P. Tenancy Act, especially, that 
should be appri'cd of the order of ejeclmen 
date fixed for paying up the arrears to avoid * 
tendenngof the notice cannot 'ccurethis (. 

C.) &ARJA TUKARAM V ISHWARGIR 

1939 NlrJ. S5S. 

8 2B-~-l^fialii etndoned iy 
S. 25 of the C P. Land Revenue Act, does not con 
done any irregularity in re-pect of service of notices 
but only iti rc'pect of immaterial errors in designation 
of persons or description of property ll}urtan,F CS) 
SaRJATUKARAM 0. ISHWARGIR 1939NEJ 858 
“ 8 Z^—HeviiioH when remedy iy way e/ affta! 

iMiofen~If and when entertamable 


C. P. LAND BEVENOB ACT (1917), S 157. 

S. 39 of the C P. Land Kevenue Act does not 
provide for an application being made for revision 
in heu of an appeal or otherwise. The initiative is left 
1 with the Revenue Officer to revise an order or rot. 
Ordinatify the powers of revision would not be used 
I where an appeal could have been filed, but was not in 
fact filed, unless good reasons are given for not so 


affealable. 

An appellate Court has no jurisdiction to entertain an 
appeal agrinst an order rejecting an application for 
review (A. L Bmney. F C.) OAflRA JaGaNKatH 
JOSHIa Narayan Govindra SHAHaDANI. 

1938 N.L J 472. 

■ ~8 Afi—Revieui— ’Grounds — /mpartanee of quef 

ttott tutdied. 

No prinaples are laid down m 5.40 of the Centraf 
Provinces Land Revenue Act to regulate in what caves 
review may be allowed The practice seems to suggest 
that the te<t tn soch cases is the importance of the goes' 
lion involved {Burton, /' C ) KalKAPRASAD V. 
Thakor DUDHASlNC. 19S9 N.L J. 293. 

-S 68 '3)— Khodkasht lomoitgage 
—If eon be rteo'ded nr 

Though ihuiUaiht land iv subject to a mortgage it 
can berecoided as Jtr land if it otherwise satisfies the 
conditions laid down in sub S. (3) of S C8 of the 
, Central Provinces Land Kevenue Act {Burton, F 
Eauiukund S' flAULAT 1939 NLJ. 499 

'—8 Z'i—Atfl>t<iii/dy 

S 80 of the Central Provinces Land Revenue Act 
deals wiih settlement deci'ions only and does not apply 
to year to year khasra entries made by the patwari. 
iCruer,/) Baba Ramchandra Komti f Kondoo 
JaCNa Wadhai 1939 NLJ 496. 

— — — Ss 128 and 146— /’roc/ar atton of tale not in 
aeeordanee wnh Aet—Bffed 

Where the proclamation for sale was issued as fora 
sale under C P. Code, it is not in any way a compliance 
. with U 17 of the rules ftameci under S. 128, Central 
Provinces Land Revenu» Act It is not an informality 
curable under S, 25 of the Act Where there is no 


j the purchaser thereafter, the defaulter is withm time if 
bedeposits his amount within 15 daysof payment by 
Jthe purchaser. {Burton, F C.) KalkapRasad v, 
I Thakur BvrHASiNc 1933 NTi J. 293. 

I - . S 167 — Pa) mint by Saddar lambarder’—Sale of 

I ee sharer' s land~If fret from eneumbranees— 

I ff right eenteytd 

^ If a Saddar Umbardar fails to get in 
the land revenue to the Government, he 
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C P. TENANCT ACT (1920), S, 12 CP TENANCY ACT (1920), S 93 


€j transfer has been waived {Curton, F C) GOVIND 
RAO P kRIPAr •• inoAVT-r t in** 

Ss 12 • 

tion of S 12— 

102 

• S \Z—lA><dlord—lVho cf detttion 

In deciding who is the landlord of the tenant lor the 
purposes of S 13 of the C P Tenancy Act the 
Revenue Court should have regard solely to the 


I -3 wiA reference ta more lAaa 

one helding — Procedure to be adopted by tke Reotnut 
Officer 

As S 24 (2) of the Central Pro Ten Act empowers a 
Revenue O&icer to deal with only one holding of a tenant 
on the receipt of a derree for ejectment from a civil 
Court where the decree and ejectment order relate to 
more than one hoMlng the Revenue Officer conid not 
legally proceed with the ejectment under S 24 and he 
mu'^t refer the order back to the civil Court concerned I 
{Burton^ F C) V*'''*'" •••''• <* -*•«» 

DALPAT *• 

S 24— Proceedi 

have been apprised of 

LAND REVENUE ACt • 

ACT. S 24 • 

— — 5 24 — Serxiee . 

the hattt of dftt noitte v>ae» a eetona one na> eeen luuea ^ 
— Legality ^ | 

It IS essential for the procedur 
the Genital Provinces Tenancj 
e ectment shall be <erved upon * 
otder for ejecement is passed 
notice w hich was not properly s 
had been issued the procedure 
cial to the tenant {Burton f * 

V ShRIRAM DaLP^T 1939NLJ 291 


Ss 46 47 and 48— 7‘r’tf«x/rr i« eonteaienhon 
f c- At. t-t ro’ . r j j> remedy— Failure to 


int in contravention of 
. ■ void but voidable by 

the landlord w hose proper and only remedy is to proceed 
in the Revenue Court under Ss 47 and 48 But if 
anch a voidable transfer IS not avoided by persons who 
can avoid It under S 47, it would be a perfectly good 
‘ favour of the 

of defealinp 
vhich mu't be 
tights of the 

mortgagee {Stone, C J and C/arie /) JABB^RSHAH 
t. Kanchhedi Lal 182 10 239=11 EN 614 = 
1939 NLJ 30S=AIE 19S9Nag 166 
— — S 49 — Land declared i\r betveen date of mortgage 
and suit — Effect — Right to benefit confined by S 49— 
If can be claimed tn execution— C P Code, S l^and 
O 21. Rr 97 and 98 

Any rights conferred upon the mortgagor subsequent 
(o the mortgage are normally subject to the mortgage 
But where a statute intervenes and creates rights the 



’ *■ — Id certainly come 

; result the deeree- 

pnetary riehts in 
rights that have 
It C J and Bote 

' •* • 1939 Nag 287 

• Ss KtatWi—Seope and effect of-Righltof 


bolding in confirmity with ihe provi*ions of S 35 of 
the Central Provinces Tenancy Act, on an abandonment 
by a widow and a reversioner claims pos<esMon on the ' 


the landlord when a surrender Is impeached does not 
he on him when he has come mio possession by 
operation of law (Myoyi. J) MurupHaR p 
IIAJARIUL 1939 N I> 7 60 


Al£ 1939 Nag 230 
— — S 89 — Surrender— Regiitralion, if neeenary for 
III validity 

not be a valid surrender of an absolute 
« an occupancy holding without a registeied 

en though Ihe landlord and the tenant are 
^Slene C J and Bese J'l KaShi 
• • lED Prasad 1939 NX J 216. 

Proviso — Scope of—HAen comet into 

operation 

The proviso to S 93 of the Central Provinces Ten* 
ancyActls not to be Interpreted as requiring that, 
on the mere raising of objections on the basis of tide by 
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C.P. TENANCY ACT U920;, S. 110. | 

a necessarily irust be postponed j 

for the decision of those objections by the Chil Court. ' 
The pro'i'O only means that in the face of a clear and | 
genuine d.'pute existing as to the right oi the parlies in 
the tenancy. It must be referred to the Cull Court 
(Purtm.F.C) .StRSWATimi r KAMOIANORA 

1039 N.LJ 460 
— S. 110— Scope and eSect of— Rights cfperma 
nent |es»ee bf /»r fields— How affected See C P TEN- 
ANCY ACT, S5 49 AND no. Scope and Efffct op. 

1930 N L J. 347 

CENTBALPBOVINOES AND BEBAB FBOfll 
BITION ACT (1938). S \9—JnltrfrttiiUon- hand 
in heu ef lenUn'e—VahJiij. 

The execution of a bond as contemplated by S 19of 
the Central Provinces and Berar Prohibition Act is in 
addition to and not in lieu of iheecnierce. (/»<■//«>, 

A) Provincial Government t> IIari 

1939N.1..J 289 


OHOTA NAGPUB ENOUMBEBED ESTATES 
ACT (1876), S. 12 

— - St, S and 6 — Complaint under~Finding that 
either or hath toiiliacling parties were infants~Duty of 
I A/agiitrati. 

' In caMTS of complaints of offences under Ss, Sand 6 
I of the Act It IS e'-sential that trying Magistrate should 
find definitely that either or both of the contracting 
parties to the marriage uere infants within the meaning 
I of the Act, Chat is to say, that the bridegroom was 
under the age of 18 or Chat the bride was under the age 
of 14 (Bartley and Hendersjn, J J ) Sew RaTAN 
LjiLBiNAMt' Emperor. 181 1 c 916= 

11 BO 874 = 40 CrLJ 605 =A IB. 1939 Cal. 288. 
■ ■ 3s S ajld 6 — Marriage in Maine Siate~Aeeuied 

Imngin Britiih India— Certifieate under S. 188, Cr, 
P. Code, ef necetiary 

Where It IS alleged that the accused lived m British 
India and arranged for a marriage in contravention of 
the provisions of the Child Marriage Ke'-traint Act, to 


CEBTIORABI— W iit of— Discretion of High Court — 
Deasion of Hindu Religious Endowments Board in 
respect of disiiibution of theeritam m lempteand 
tempi* honours— If deciMOn on lecal tight— \\ til— If 
can ivsue .9rr MADRAS HINDU RELIGIOUS Endow 
» t£NTS ACT. S. 18 1939&1WK 442. 

Writ of— High Court's power— Older of Madias 
Debt Conci'iation Boaid scaling down debt in ca^e 
where It has no juri'dii.tion to do to— I<«ae of writ 
quuhmgorder See Madras Derr Conciliation 
ACT. SS 4 and 17. (1939) 2 M.L J. 789. 

I - Writ of— larisdiction of High Court to issu^— 

Decision of Chief Judge of Bombay Small Cau«es 
Court— Decision in Municipal appeal— (figb Court's 
power to issue wtit— Ground* for See Bomhav CITY ' 
MUNICIPAL ACT. Ss 217 AND 319 4lBotnLB 984 
CHARGE SeeT.'P ACT SS SSaNDIOO 
CHILD MABBIAOB BESTRAINT ACT (ZIX OF 
1929)— O/fenee beyond Brttnh India— Charged irt 
British India — Sanetion uf Local Cavtrnment or eerti 
fieate (•/ political agent— Meceiiity fer—Cr P Ci,de 
S 188 ' 

A charge in respect of an offence under the Child 
Marriage Restraint Act alleged to have been committed 
in French territory cannot be inquired into in British 
India except on ihe certificate of the Political Agent or 
the sanction of the Local Government, as required I 
the proviso to S 188, Cr P Code There is nothing to | 
the contrary in the Child Ma^rriage Kestiaint Act 1 
(Lakshrnjna Bao. /.) SuBBA RAO v Kamakaju 
18310 708 = 12B.M 368 -40 Or LJ 822 (2)- 
1939 MWN 742-49LW 666 = 

A I B 1939 Mad. 677 
■' ■ —Scope and eiiect of— If afftcts paliditf ef 
marriages solemmted. 

The Child Marriage Restraint Act aims at the res 
traint of solemnization of child marriages It does not 
affect the validity of the marriages after they have been 
performed There may no doubt be case* where the 
Court in the exercise of its discretion, may refuse to 


— I S 9 — Scope and effect ef— Complaint beyond one 
I year—If sated by prior unsuecessful complaint filed 
V.tthtnlimt— Limitation Act, S 14 
S 14 of the Ltmiiation Act is in terms restricted to 


another un<occ«<sfBl complaint bad been made to 
another Magistrate wnhm time would not help to make 
the <econd complaint filed beyond time a valid one, 
(Lakthmani. ~ _ 

Satvanar ■ ■ 


AJ.B. 1939 All. 840. 1 


' ■— — S. ISb—Sstpe—Non'itenflifmei—Failiirt to 
hold frelimiHory infuiry— Conviction— If liable tele 
ut aside— Failure of aeevted to obttet totnal— Effect. 

S 10 of the Child Marriage A> t no doubt requires that 
a preltminaty inquiry must be held But where a Court 
find' (hat (here is a pnma facie case and also holds ihe 
offence established after a proper trial it cannot be 
' held that (he conviction mu't be set aside for the techni- 
cal reason that no preliminary inquiry was held as 
required by S 10 This docs not mean that Magistrates 
are entitled to disregard the provisions of S 10 But 
where the accused does not object 10 the trial, be cannot 
I benefit by an objection which is entirely technical m its 
nature. (Agaruala. /) HaRIKar Tjwari v 
EtwafiGCpe 184IC 230-6BE.24= 

40 CrL J 887(1)= 12 BP. 231 = 
1939 P W.N 670 - 20 Pat L T. 495 = 
A.IR. 1939 Pat. 625. 

S 10 — Scope — Omiitiott to hold enquiry— Effect 

of 

S lO of the Child Marriage Restraint Act is mandatory 
and clearly prohibits a Court from taking cognizance of 
an offence under the Act without a preliminary Inquiry 
being held A process issued without holding an 
inquiry as required by S. 10, is therefore unanthonsed 
and itl^al. (Pandrang Row. /) JACGU NAIDU, 

’ • 183 IC 681-12 BM.343(1) = 

40CrLJ 818fl)=ig39M WN.411 = 
491,W 652-AIB 1939 Mad 630= 
(1939) 1MLJ. 900. 

1 :• PA NAGPUB ENCUMBERED ESTATES 

ACTt710P1876).S 12 E— Construction— "Hot 
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CHOTA KAGPITB EKOXTMBSEED ESTATES , 
ACT (1876). S. 12 ' 

—AppUcaUon by manager ef Hindu joint family at 
manager for protection — Effect— WAolt family — If I 
holders — Mortgage by some members of family without ^ 

sanction—Valtdity of 

The word ‘holder’’ m S 12 A of the Chota Nagpur | 
Encumbered Estates Act is expressly used to mean a 
landholder who has a title to the property m qae--tion as | 


CHOTA NAGPUR TENANCY ACT (1S08), 
S 211. 

appeal SeeC^ CODE, S 103— FINDING OF I* ACT— 
FiNAUTy 178 10 274=AIE 1939 Pat 161 

S 69 — Tenant transferring holding — Misuse 

hy transferee— -I f incapable of remedy 
I S 69 of the Chota Nagpur Tenancy Act cannot be 
' construed to mean that when a tenant has transferred 


“holder" in the notification issued under S 2, the dis 
qualification referred to m S 12 A of the Act applies 
not merely to the Karta who has made the application 
but extends to the entire body of the coparceners The 
members other than the Karta are no less ‘ holders" of 
the estate, as the des 
notification is given 
and mutt he held to 
IS nothing in the Act 
Hindu family from 
Act on behalf of the 
applicatioi' IS made 
the whole family and 
the hoWei of the est ‘ 

Act to suggest that ” »• ’ 

entitled to protection o , ' ' ' 

cated by a member of the family without sanciton is | ■ -Ss 181,1S2 tsad 23l—Constreeettonandteope— 


XI xcrx*. ;58u-=Aixc l^surat 
■' -S 177 — Applicability — Suit commenced 

before Deputv Commissioner but transferred to Civil 
Court — Procedure— Question of title — Appeal— Porum 
S 177 of the Chota Nagpur Tenancy Act applies 


■ "'3 12 K—Salei in exeeulion come under O' 12 d I Rent Court or a Deputy Commissioner can hear procee 

' ■ " ■■ ‘ *'• - nder the Act Hence the transfer of decrees of 

‘ ^ ' Commissioner to Civil Court for execution w 

. _ ‘ ” But when ui application for execution is trans 

' * ‘ to a Civil Court it vrill not lose its character as a 

ling under the Act and will not be gove-ned by 
A.IR 1039 Pat J9 the rules and statutes which regulate the procedure 
——3. 12 A — 'Seope of — Mortgage without ‘ ‘ 

—Eight to personal decree, 

S. 12-A of the Chota Nagpur Encumbered 


' ' '3 22— Breach of— Finding that land had been 
rendered unfit for tenancy— Interference In second 


*^**'6BE 298 = 1939 P.WJJ dl^ll'^EP 413= 
20PLT 316=AI.E 1939 Pat.226 
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CnOTA NAOPUS TENANCY ACT (1908), S. 213. 

■ ■ Sg 21S aJlA 

ftjtJnijnt — Si!e ef koJ-Unt in wetiltpm~- 
Pur.h-ise iy stranpr — Suit iy tenant fir recetYrf ef 
kiidin^U birred — Pnjr uniueeuifub aff/itoheu 
tender S.2\2—£jreel ef—Purek-iser't ngkl te enter 
ef refund. 

Where a landlord bring! a suit against a person, who 
is not his tenant, and obtains a decree, and the heading i 
is sold in eieCDiion of the decree and is purchased by a 
third person having no Vnoaledge of the fraud alleged | 
to hate been prac ‘r-* ‘--s- •--a'—- » . . . s._ .i.. 

tenant for recosi 

S 258, the plaint ■ • • 

belongs to him. • • • 

set as'de the sale ' * 

very of the propertj. The parcha«er of the bolding is j 
not entitled to an order for refund of the purchase price . 


O.P.CODE (1908), S. 2. 

ludgmentmlebtor filing apfUcaUon for extenuon of 
timt~Tw» apphcattons heard together—Diary note 
re/eeting frayer for extenuon and ordering final decree 
te be drawn ufi — If amount! to judgment 

A preliminary decree for sale w as passed in a mortgage 
snU in 1954. barly in 1935, the Court had before It 
two applications, one by the judgment debtor asking for 
mote time to pay off the decretal amount and another 
by the decree-holder for a £nal decree for sale. The 
two applications were heard together and on 8th May 
,«v. ... • j follows: 

raw up final 

- ' The typed 

* itain at the 

■ * „ , d and seal. 

thisday'‘etc. The judge signed that form on the 
reierse and put 29th June 1935 as the date of signature. 


Orders passed on application! for setting a«ide sates 
in execution of rent decrees fall within S. 2lS(3)of 
theChota bagpur Tenancy Act, and arc subject to 
appeal and second appeal 

h/anohar fall / —The Legislature in enacung S 215, 
intended to depart from the interpretation put opon 
aimiUr words mb. 47, C P. Code, the language of 
S. 2l5 (3) of the Choia Nagpur Tenancy Act « wide 
enough to make an appeal competent in tbeca»e of 
applications for setting a‘ide tales, {f/emet, C J «nd 
ifanikar Utt, J.) MaHARaJa PRATAP UDAI NaTH 
Shah Deo s. Sukhoco Prasad Bhaoat. 


SS 213 AND 258 A I Jl. 1939 Pat. m. 

CIVIL PEOCEDDEB CODE (V OF 1908)— 
Scheme underlying — Hody and sehedule ~ helatum 
between — ConHiet— Prefer ence • 

The C P Code mu*l be regarded a whole and U 
came into being as a whole as its first section will show 
The scheme waste mak the body of the Code confer 
jurisdiction and Che schedules to detail the mode in 
which that jun’diction is to be exercised Theiefore. if 
there is any conflict between the body and the schedules 
the forr-" ‘ — r - ■ r o.- . r t, . 1 n , 

y/.) • .... 


AlJt 1939 Nag 186 (FB) 
S cope of~Previ!ions, tf tnb/eet to those of Limi- 
tation Act. 

The proviiions of the Civil Procedure Code aresu 
ject to the provisions of the Limitation Act Both Ac 
are general Acts and are m Pan materta The tv 
Acts therefore must be read together and must ■ 
treated as complimentary of each other. (.Thom. C J , 
IjM Ahmad and Biipai.jj.'l DURAO PaL RiNGH 
V Pancham Singh. ILE (1039) All 617 = 

1939AW.E (HC)498 = 1939 ALJ 622= 
12 BA 98-1939 OLE 472 = 1821 C 242= 
A IE. 1939 All. 403 fFB) 

S 1—Judgmenl~After prehminary deeree. 

decree-holder filing application for final decree and 


execution application of 25ih June 1936 was time- 
barred (Baguley,/) C M EUSOOF v S. V. S, T. 
CHerriAR Firm 18310 894= 12 SB 116= 
AlJf 1939 Bang 294. 

S 2 (d)— "Decree”— Application lor ascertain 

meni of me<ne profits under O 20, H, 12— Order 
. lejeeting— If decree See COURT-FEES ACT (AS 
AMENDED IN Madras), SCH 11, Art 11. 

I 49LW. eC2 

S 2 (2>— Decree'— Conditional decree in pre- 
emption suit— Subsequent order dismissing suit for 
I default— Appeal See C. P CODE, S. 115— OlHER 
41 PLB 381. 
1) and ^5—‘Ceeree"Swntiali of^ 

• ilrottrty tn the tuit” — Meaning of— 

y ten agatiut father— Alienation of tome 
yby father pen hng suit— Preliminary 
for aliotmtnt of otunated pro- 
I peritet to father— Order rejeeting— Appealability. 

When after the preliminary decree and before 
I the final decree in a pariilion suit by a son againtl 
I his father an application is made tn the Court 
I praying that certain items of property alienated by 
the defendant pending suit should be allotted to the du 
fendancso that the alienee ma^ not be di'turbed in Jut 
possession, an order rejecting that application is wr 
a deciee and as not appealable, as it does not deU Wi’r 
a matter in controversy in the suit, {Moekrtt or.d 

'' ' ‘ ' '^)Nandesam CHVV 

DARI 60 L-TT. 

L=AIE 1938Kat«^. 

I 4,\ui Older amending de-rf, 

St iSlamf 152 — Not appealable— Periiiim 
An order of amendment of a decree CISC'- ir.-^ f 


I 41BomLE. 800-AJE ‘nem 

randum of appeal fer tntufficitn-y ,r 
\outgitiHg time to make u» , ^-4 

An ord-rreiectinga ,«r 

I ground chat it a- msufficien-l. t 

I deficiencj is brought to the f' 

1 without firing the appeJUHj„^ tj-B^ to 
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0 P CODE (1908), S 2 

deSciency is clearly a decree ' as defined by S 2 (2) 
C P Code and is appealable as such Such a rejec 
tion IS not a rejection in any of the circumstances I 
specified in any of the clauses of O 7 R 11 C P Code I 
in ivhich cases alone R 13 of O 7 will apply (,DiJvle 
and Agirwala JJ) RAM SaWaRI KueR w MOTIRaJ 
KUER 1939 PWN 162=17Pat 687- 

19PatLT 885=17810 16Q = 5BR 69=1 
AIR 1939 Pat 83 

-“S Z {ID-Legal reprfsentaiive — Claine as — ' 
PottUo I as regards a rival claimant I 

Where a person not in posse'sion of the property of a | 
deceased person, claims It as the legal representative of 
that person the fact that a r' ' 

posse^slon of the property 
as legal representative Hi' 

of the estate {tl ort 7) j mu x.j . xun 
JHA 17810 199-EBR 66=11B.P 229= 

AIR 1939 Pat 47 

~S 2(11) — Legal representative' — Person tnho is 

net lesuiful heir 

Where a n ortgage decree holder has died leaving her 
daughter as lawful heir and collaterals nbo are not law 
fulhiirs the collaterals tannot be consi lered to be legal 
representatives of the decea'ed within the definition of 
that term given in S 2 (11) if t 
in possession of the property wh 
mortgage Moreover even if tt 
definition cannot help them E 
merely managed to obtain un 
property of a deceased person 

execute decrees in favour of the deceased on the strength 
of such possession when he is not the lawful heir A 
person who intermeddles with the property of a deceased 
person has been probably included in the definition of a 


The word ‘wrongful ir ® ‘ ' 

Code IS used in a special s 
session which is wrongfu 
means that the person wb 
against the party claiming 
as again't that party fo 
mesne profits, but not 
{Pose, /) RamNATH 
Radhakisan 

1939 N Ii ■ 

— —3 2 {12')~Afesne prcfits^Ltabtltty for — Aucttofs 
purchaser— Pesihon tt/ilh referenc" ‘ 

The mere fact that possession s 
the instrumentality of the Courts 1 
ser would not avail either the 
auction purchaser as against per 
parties to the decree So far as they are corcemed the 
rule of caveat tmptar applies and the auction purchaser 
even though a stranger to the decree "*• *■“ 

purchased would have to yield up pos 
he al'o Was not a party to the decree 
rule ab^ut mesne profits could not beo 
7) Rahnath Hajarimal f Mohanlal RAOHA 
KISAN 18110 106 = 11 EN 4Z4= 

1939 Nti J 21=AIR 1939 Nsg 23 
" S 2 Wrongful psisesuon—l f smpltei pos 

stition obtained bj Improper act 


C P CODE (1908) 8 9 

It M not necessary that possession in order to be 
wrrmgfni for purposes of a claim for mesne profits must 
have been obtained in consequence of some improper 
Act {Sennet and I'erma 77 ) TOLSi RAM t> GOBIND 

Singh I 84IO 91 I2EA 176 = 1939ED 292- 
1939ALJ 433= 1939 A WE (HC)344= 
AIR 1939 All 529 

S 2(17)fe) — Public officer — A^ent of Railway 

Company— Railways Act S I3l EVIDENCE ACT 
S 124 43 C W N 661 

-3 2(17) — Elected member of provincial Legis- 
lature — If public officer See C P Code O 21 RR 48 
AND 46— Salary of M l A —liability to attach 

'I 512 

-Court 

4m 1^ ^ 1212 

■ S 2 (17) (h) — Public officer — Liquidator of a 
Co operative Society— If one See C P CODE Ss 80 
AND 2 (17) (A) 1939 N L J 216 

— — S 9 — Civil nature’ — Dispute as to mode of 
placing tenet with mark on deity— Suit in respect of — 
If ties 

A dispute as to the way in which aparticular jewel 
with a particular mark should be placed on the God or 


AIR 19d9Mad 7b/ 

■ —8 Dental of right of mhentanee— Cause of 

action 

A suit merely to declare a person an heir does not 
■' * "■ iff alleged in 

the death of 
er husband’s 
that he had 
lership in the 
! ihe property 
his share in 
iiQi after the 
Slated that the 

Iw Iaw haA Iwt. a'ltpH In aAm t ■'HmtlH 3 right of 
agree and hence 
declaration that 
vneiship in the 

H s right of in 
did not furnish 
was liable to be 
77) Ghulam 

* 41PLE 616 = 

I AIR 1939 Lab 158 


as vntkout furitdiction — If lies 

No civil suit lies for mere declaration that a decree 
» T> « _ 1. J ction {Sennet 

182 10 911- 
• ■ 39 AL J 382 = 

■ . 'i . 1939 All 446 

■ 3 9— Scope— Dispute as to propriety of placing 

namam or mark on Godhe-’d — Jurisdiction of Court 
A question as to whether a particular namam or 
mark should be placed on the Godhead is at best one 
pertainuigto religious ritual and as such is excluded 
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C.r. CODEaSDS), SB. O.P CODE (IBOB). S 11. 

ffou of a Cmt Court. To allow it to be Asuitdoejjiot cease to be one of a civil natnre 

tried woolJ anioant to an abuse of the process of the becan^e in order to decide it, the Court has to decide 
Coutt. Rif j-r/ yy.) questions as to reliRious rites or ceremonies The right 

■ a civil light which the Court will take 

! ' '1 ■ •• • {I'eiiiiltiiihha Riff and AMur Rijhman, 

■ . . •• ACHABI^R y. SATtGOPACHARIAk. 

• • -1 • • 39 &IW.N. 418 = A IE 1039 Mad. 767. 

kan.' rf—.V^iNtJitabililr. I ' S Vi~~AppIiCi>biUly — Partie: ntitk:r same, nor 

O-e te«t which is necC'^arv to conMiieie an ofhceis a I lihgittHg under sime title. 
corre'pondinE comjwl'ab'e doty, bat if that is ab«enl Where (he parties to the two series of litigat'ons are 
there is no on-e Int only an honour which cannot be 1 not the «am«. and they are not suing under the same 
maie the sob]*^ of a suit by reason of S 'i. C. P I title, etiher of the suits could not be stayed under S 10, 
Code. A right to lead a horse on a pirlicular festival C P Code {^Dirlt"g,S M.and Afeita, / A/,) RaM 
in a temple whenever that fc*!nal i» peiloitned, cannot LALf NawalKiSHORE 1938 R,D. 935 (1)= 

be hel i to be a right to an ofSce. * hen there is no 1939 A.W E (B E ) 60. 

compellable duty on the part cjf the claimant. ^LeatH. ' " ’S 10 — Applicability and Scopt~" Alatter in 
C.J. and Scmayyj, J.) kAMASWAitI CoUNnAN P tnue^ — A/taningSntt and appeal eoncerntng same 
LaKSH'IaNA Reiiiii 60 L W 200= plot of land b st m rispeci of rents of different periods— 


LaKSH'IaNA Reiiiii 60 L W 200= plot of land b st m respect of rents of different periods— 

1931 It W JT 792 = A I R. 1929 Mad 886 - Stay— If ta be granted. 

(1939)SMLJ 420 The provisions of S. 10, C. P. Code, are mandatory 
— __S 0— “A'uir of a mil ntlure"— Claim by in characterand when the facts of a particular ca<e 
temple arebiiat to first rate /iirr before deity during involie the operation of that section, the Courts have no 
semct— Trustees fer'iJdingarekakat to pros’rati mare other aiceinatise but to give effect to it and stay the 
/4jf» ante on fun of diimtssal~~Suit by arehakai— suit. The expression "inatter in issue” dees not mean 
Meirtaims'ihtj any matter m issue in the suit but refers to the entire 

A «Jit by archaVis of temple nho are heredlUry sub)ect matter h di«pute. and not merely to one of the 
o'fl'eboldeis and temple 'ervania to erablish their issues, however important it may be for the decision of 
right to prostrate themselves twice b*fore the deny the suit Where an earlier appeal and a subsequent 
while performing certain ceremonies as archaLas as (hey «uit between the <ame parties relate to the same piece 
had bm doing from time immemorial is one of a civil 1 of land that fact alone cannot be a ground for stay 
nature The act of the tiu'tee in directing the archaLas under S 10 C P Code, when the amoont claimed in 
to prcKtrate only once and not twice or paio of dismi'Sal the later suit is for a different period from that claimed 

1« an outrage on tneir religious • s .1. gjjjen, 

to a cau<e of action forsuit • hence 

AMur Rahmsn. j;') kViKHkfZX ' • *fUNU- 

CHAKIAR 1939 M.WN. 418 « * . ** • . SSlx 

■ — — S ^—*Suit of esut n. . I ' ’ J* 290. 

parajanam mirai m hmplt unti emoluments and 1 1 - S \(}— 'Suit"— /ndudes appeals 

honosrsaitiehad. r). !n S. 10 which is closely connected with 

A suit in which a claim is made in respect of a ' S. 11. “suit” must include appeal The section refers 
religious office, called yedafarayanam miras to which to suits pending before His Majesty m Council. {Djvse, 
•r . j I , . . • ' rc and Tyabu, /) SADaLDAS t>. GURDINOMAb. 

. AIR. 1939 SlQdS29. 

S 11 

• • • Applicability 


3 9— ‘5.,)/ of eml nature’— Communal festnat \ 

sn public temple—SuU by memberi of community m 1 
reipect of ritual obicrvancei— Jurisdiction of Court 
The Civil Courts have no junsdiction to decide \ 
matters of ritual except in so far as a decision on such 
matters is a necessary incident to che decision of a avil 

ri'Tht The general rule is that nnre ihe reneral rieht la ' 


right The general rule is that once the general right to ' Execution proceedlUf 

Worship is conceded or estabhshef. the Courts will not riadlDgs. 

endeavour to Uy down the ritual which is to be follow | Heard and Anally decl 

ed, nor will they prescribe the manner in which the Might and ought \Ste 

Worship IS to be conducted Certain members of the Miscellaneous proceet 

bengunthacommunity in a village «ued to establish 1 Parties and thClr lepr 

rights known as Kappa Kattu and Difarathana id a I Plea how established 

public temple It appeared that the claim related to Bent suit 
Certain ritual ob'ervances in the communal festival, Sacccssive suits for t 

but neither the right to wcuship nor the right to any Expl IV Might and 

•olEce or perquisites attaching thereto was m issue Expl VI. Mortgage 

//r/,y, that the suit was not a suit of a civil nature S Vk~-Applitabitity i 

and could not therefore be entertained by the Court m different Court— Absenir , 
{tadiworti. J'i NaRAVANA MUDALl V PeRIYA one— Effect oh appeal from t 
Kai.athi MunALI 1939 MWN 273= The rule of rer /u^reu'.i 

49 LW 295=AIB 1939 Mad 494= appeals as well as to tiu 
(1939]1MI<J 199 where pending a suit 
' ■ “3 9 — "A'hi/ of civil nature"— Rt git of rwr* 1 Court another suit i' 

•bip- I the same parties at/' 


Co'defendants, 

Competent Court 
CompiomUe decree 
Connected appeals 
Connected suits 

Directly and substantially in issue 
Erroneous decision 
Execution proceedings 
Findings. 

Heard and Anally decided 
Might and ought Expl IV) 
Miscellaneous proceedings 
Parties and their representative- 
Flea how established 
Bent suit 

Successive suits for same jfLr' 
Expl IV — Mlghtaniouvlit 
Expl VI. — Mortgage e'Ut 
S 11— Applieability to 

IM different Courl—Absenir o' 
one — Effect on appeal from t- 

The mle of - j 

appeals as well as to tiu , _ ^ 
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C P. CODE (1908), s 11. CP CODE (1908) S 11 

and tbe decision of Utter Court becomes final, there ngbt of appeal from the decisions o{ that Court, and 
being no appeal from it an appeal from the deasion of the competenre of a Couit and the finality of a decision 
first Couit IS barred by res fudtcoia {^Davts JC is not dependent upon whether an appeal was or was 
and Tyain, J) BadaldaS p GuHDiNOMAL not made A Court may be competent and a decision 

AJ^ lS39Sl2ldS93 finalwithin the meaning of S lleven if no appeal is 

-S 11 — Applicabilitj — Applications und r* "" 

Madras Lstates Land Act See MauraS 
LAND ACT, S 20 A (1939) 2 M ‘ 

■ ■ -S H—Applteabiltfy — Deasion m txtt ' * 

eeedmgs under decree tn one suit — Suhseguent suit irt — 3 W— Competent Court— Court decs Img prior 

ween same parties— Execution of decree tn—D*eisio» in suit to he competent to try subsequent suit 
execution under prior deeree— If res iaiiciidi Yor tbehu of res ;udieata aniet S 11, C P Code, 

There js no warrant for holding that there is no /'^ir toappiy one of tbe essential conditions is that the Coast 
/Wirtr/o in respect of a decision in an execution petition whtcbdecidedthe former suit must be competent to try 
under aformerdecree when the same matter arises for the subsequent Court (tVoor and Chatlerji, JJ) 
decision in an execution petition under a subsequent KaMLAPaTX DeVI v JAGESIWAR DAVAL 
decree between the same parties In such a ca<ethe 18 Fat 342*»1831C 400 = 6BE 938»= 

principle of S 11, C P Code, directly applies ilVads 12 EP 143=1939 P W N 8= 

worth /) Chinnappayan fi Nahayana Pattar air 1939 Pat 375 

1939 MWN ll45=B0LW 677 -S 11 — Competent Court— If refers to territorial 

'S 11— Applicability— Proceedings under Land furtsduUon 
Acquisition Act Set LAND ACQUISITION ACT S Competency of a Court in connection with S 11, C 
31(2) Proviso ALr 1939 Siod 66 P Code has no reference to territorial ]uri*diction 

S 11 —Co defendants — Joint decree passed (Colliste ‘ 

against some partners m respect of debt eontraeted hy I ' ' (2)= 

them— Defence that other partners art necesiary parties * ■ 202 

negatned — Question whether debt tiparlnersiip debt— — S ' ond 

If tesyxdxeaxxin sun between defendants regular smt between same parties heard by same Judge 

against some —Separate tudgmenit — Common guesUen— Appeal 
debt contracted against original suit— Finding tn Small Causes suit 
isc 'hern nega —Ifrts judicata 

partners were Where a small cau'e *uit and an original suit as 
nrrr cn i- . .k, j _ «. s question IS 

Judge exer- 
ts preferred 

‘ ihe Small 

matters in 

I res judteata 

Conditions*'' ““ - - 18S10 689-12RN 78-1939 NLJ87- 

For a decision to operate as res fudieatahaxiittnoo AIR 1939 Nag 130 

defendants there must be a confl ct of interest between —3 11 — Compromise decree— If can operate as res 
tbe defendants it must be necessary to decide this con- yadcatzm later suit 

fiict in order to give the plaintiff the relief he claims It cannot be said that a consent decree can never 


dismissed in Mo ^Almond, / ■ 

Amir Kuan v Amir KMan 

11 B Fesh 61 = 

— S 11— Cfl defendants— ^ 
—Proforma defen lant not eon e * ,, * 

plaintifTselaim— Dismissal of suit— Decision — If res S U— Compromise decree— Compromise between 

judicata certain parties only — Decree based on— Parly to suit net 

It IS clear that neither the fact that a defendant did party to eompromtse — Suiseguentsuilby—Pt^yidvcaXa 
not contest but supported tbe plainlifi's claim nor tbe Where a <utt ultimately ends in a compromise a party 
fact that he was merely joined as proforma defendant to the suit who is not a party to such compromise is 
nor again the fact that the suit finally ended in a dis not bound by it and the decree parsed tlereon, bised 
mis‘al IS a good reason for negativing a plea of ret as it is on the compromise cannot operate as ret 
judical ’ ■ — 
a. posit 

PiLLA 


‘tection II operatesto exclude the jurisdiction of a tapaesly for personal riltef by limited owners— 
Court to try asjbsequent suit only if the first suit was ComPremue — If Vxs iaiicaia as agitnil reversioners 
tried by a Court w hlch w as competent to try Ihe -econd Where a suit was brought by two daughters of a 
Or subsequent suit The competence of a Court » lo be Ilinda father in their personal capacity and for a per 
determined Irrespective of any provision as to the -onal relief, any compromise of that suit, cannot operate 
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AIB 1989 AU 197. 

— — S. 11 — CiSmfrovtil/ in fritr luil—Acrlimt"t !» I 
/jf rent — ^•‘hsefuint mil fc' arrtjri ef real — Klt^l 
ta fayment ef rtnt, if tsn he iitr.ttJ. 

\\ here in a previous soil for arresrs of rent, a com 
premise is enierrd into, by which the tenant agreed to 
pa) the p^aintiil a certain annua] tent, and it had been i 
acted open, it is not open to the tenant tn a sutvcqnent i 

. ■ . S."!. 1 

■■ ■' ■ 'I..,:. 917 1 

S W-^enneettd aptealt—^anmon $aJtaienl ta \ 
tvj appeal ! — Afpul agaiatl rtu ef Iht afpellatt t 
decrees— Other, tf seeuld fprrole at tes ]ddi::ata. 

It cannot be aaiJ that in etery ease where two connect* | 
ed appeals are dnposed of fry a common Judgment and | 
an appeal U preferred against only one oi the decrees, ' 
the other becomes final and operates as r/t /uJieaia 
(.Zia-ul /faiaa and Beaael, JJ) BthKEV LaL ». 
-VandLAL. 184IC. 771-1939 0 LE 657“ I 

1933 A W.E (0 0 ) 21S-1939 0 W K 955 I 
~~ 3 H—Cean/ctid luitt—fieiteritien after eftm ■ 

atnul far defautt— Appeal re one luil enly—hiaet ' 
order iH fie ether iuit—/f res juduata. 

U here on the restoration of two connected Sbiu dis , 
missed for default, an appeal again-t the order ie«toring 
the suit u filed in one suit only, the principle of 'cs 
raiirorn bars the appellate authority from setting aside 
the order of restoration in one <uit when the order in 
the other suit bad become final. (Damfeed. S M. aeid 
Mehta, J.M.) AVUBAUff e. ShasTI DEV| 

1939 ED 60-1939 AWE. (S R)H1. 

S. 11— Oireelly and juhitantiilly tn mue— 
Detmenef (uti/ieit ratted tneidenfally— If res judicata 

A question o] title raised only incidentally m a pre 
sinursuic can be re agitate 
iyVfrt and Fat! Ah, JJ i D' • • 
DfORiNAVOAN PKASAD hIN( 

6BE 813-12EF 11 
— a 11 — Direetly and 

landlord and tenant— Decision of question of litle~lf , 

r^s judicata sn later suit aa to nature or amount ef 
payment to be made by tenant — Title merely eollaleral 
and incidental 

A previous judgment on title in a suit between a 
landlord and bis tenant cannot operate as res ludscata 
in a subsequent suit on the question as to the nature of 
or the rate of the amount payable by 
the question of title in the later suit 
incidental to suit and not directly mis 
BiKAN MAHURI t/ Ml lilEt WAUAN 
183IC 763-5BR 983 
20PatLT 671-AlB 

——5. ll“-£'rr(’«reKX decision— DeitStun uyyeuit •« 
provisions ef statute— judicata 

The doctrine of rettudieata is only a form of estoppel. 


jO. P. CODE (1908), S. 11. 

' tudgment-debtor — Application dismissed against 

•em on ground the} had no assett, deceased having eon- 
■yed at! hit properties in trust— Decree realised front 
talker <o sharer judgment debtor — Suit by hsm for 
\toniribatton against trustees and htsrs of deceased — If 
\ tarred 

An application for execution of a rent decree 
making the heirs of One of the judgment debtors 
' parties «as dumis-ed as against them on the ground 
that they had no aS'ets of the deceased m their hands, 

I the deceased having executed a deed of trust in respect 
I of all his properties during his lifetime. The decree* 

, holder realt*^ thereafter the amount of the decree from 
I another co-'harer judgment debtor pers'mally The 
UPer sued the tiusiees and heirs of the deceased for 
conifibatiofl and the Court held that the deceased bad 
I not divested himself of the ownership of the properties 
I by the deed of trust and the trustees were no better than 
mere managers and the plaintiH was, therefore, entitled 
I to contribution from the assets m the hands of any one 
I of the defendants either as managers or aaheitsofthe 
’ deceased. 

De/d. that the suit for contribution was not barred by 
res tuduata by reason of the order passed in the etecu* 

I tion proceeding dismissing the application against the 
, heirs of the deceased {Muihertea and Roxburgh, JJJ) 

! Rahiia Rani v brindarani 43 o W.N. 910. 

' -8 W— Execution proceedings— Cenilriietive res 

judicata— to raiie ebreetiois and 
I order in previous execution tiiaiing properhei liable in 
exe.ution—lf binding in subsequent exeeution. 

Where a judgment-debtor has faded to raise all bis 
I objections, they will be deemed to have been impliedly 
I decided against him, and he is therefore precluded 
from rai<ing the same objections in a later exetution of 
the same decree To Ibis extent the doctrine of con* 
siructive rex /udicaia is applicable to execution pro 
ceedings An order in a previous execution that the 
decree holder is entitled to proceed against certain pro* 
petty must be held binding on the parties tn subsequent 
It IS not open to the Jsdj 
a subsequent execution the 
gainst that property cannot 
nd fieeuifand, JJ) ttij 
E C.L T. 5? 

^ .1 . - i S W— Execution prOieedings—Conitru'tite res 
judicata — /fans of priucip/e— Order for subtlitulimin 
I piaee ef deerre-hoider — A’u notice served on ’udgntwq 
debtor — Latter, if can challenge order, 

I Vvs Muter, J — The principle of con«tn.ctj« ta 
' tuduata has been applied to execution proceec.-ps b-; 

I the bails on which the principle rests u 


*. ii— r a.,cui,on pi ocitoiugi-etpyiiiaiim to, i luuv A lUiAii, pioperty i. , 

on of rrn' decree filed impleading /ietriefdeeeat~ \ tiOD that all the r Or-_> 

„ _ ' * l^-TsstSr-iKszrT'^ - 

Y. D. 1939—10 
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C P CODE C1908) S 11 
saleable and operates as res judicata so far as subse 
quent eaecntion petitions are concerned Hence a claim 
«f a rij’ht to residence cannot be raised in later execa 
tion petitions (i? R Norman ) ALE RASUL An 
KHANt/ n^LKiSHAN 1939AMIiJ 61 

'S 11 — Execution proceedings— Findtag tn—Res 
judicata — Sameness of sui/eet mailer— 1/ necessary 
A finding in a previous execution proceeding is not 
rrr in a subsequent execution proceeding ahen 

the subje l matter of both the proceedings is not the 
same Consequently a decision m a previous ezecotion 
proceeding that the judgment debtor was not proved to 
bean agriculturist is not res /ulieal 
execution proceeding, when the prop 
both the proceedings are different 
B^LDEV blNGH V SHER SlNGH ► 

AIR 1939 Lah 656 
' "S 11 — Execution proceedings — Jssfructuous 
etppitcalion — Omission to raise oi/eetion m — Res jodi 
cata 

Where no objection IS taken, but the application for 


lS39BangLR 1S2-1841C 74-12R B 121- 
* n A I E 1939 Ran g 215 

5 ll—Exeeiition proceedings— OKfectso 
O 21 R 58 summarily dismitsedSecond • 
under S 47—// eopipetent 

If an objection purporting to be under O 21 C . 
C F Code and treated as such by the Court n sum 
manly di missed without notice to the opposite side on 
the ground that It appeared to be collusive a second 
objection under S 47 CP Code, is certainly competent 
as no question of res /udieala can arise in *nch circum 
stances (Bii/e /) Daulat ram t> Anant ” 
llPXiR 

~-S W— Execution proceedings— Omissio 

oppose subsittuhen of assignee of decree— Judg 
debtor, if preeluded from questioning assignee’s 
to execute 

T*-- • - f «■« 


to execution of the decree by reason of any bar imposed 
bylaw 60 Cal 1181 referred to {Duiii/ey, /) MA I 
TIN V KO BA Thft 1939 Bang L B 162- ! 

leilC 74-12BF. 121-AlB 1939 Rang 245 

■ —8 11 — Execution proceedings — Order dismiiiing 

ob/ceticn by ludgment debtor to attachabiUty of land— 
Continuation of proceedings— Subsequent reversal of 
order— Res judicata 

Executing Court dismissed the objection of the ]adg 
ment debtor and held that the ancestral land m the 
bands of the 'on was liable to attachment in execution 
of decree against deceased father The proceedings 
continued and the executing Cour* began to arraige for 
the leis“ of the land But bef 
the lease the Punjab Debtors’ 
force and the executing Court t 
reversed its decision 

Held that the order of the ei 
judgment-debtor's objection was not final and hence it 
was not precluded from reversing its erroneous order 
No question of res ludicata therefore Bro«e {Abdul 
Rashtd J ) MAL DURCA Das r NAZIR 

\jiMAD 41PLB 635-AIE 1939 I>alt 168 
_3 H— Execution proceedingl-OrJen in— men 
not res judicata 


C P CODE (1908), S 11 

Where no objection to execution is takin and the 
apphcalioti for execution does not fructify but is with 
drawn and dismissed no order for execution having 
been made the judgment debtor is not debarred by 
principles of estoppel or res /udicata from raising the 
question of limitation at a later stage (Roberts C.J 
and Dunkley, /) MAUNr MaUNG c V V K 
Chettvar Firm Alft 1939 Bang 296 

S W— Execution pro eedtngs — Order under 

O 21, R Ai— Subsequent application contesting its 
Validity — If barred 

Where an order under O 21 R 48 C P Code 
idgment debtors salary has 
filed assailing the validity 
ecomes 6nal as aganstihe 
cat on contesting the validity 
of the order of attachment is barred by the general 
principles of res lujicata (Mya Bu and Dunkley /J) 
U nvun TfN V Saw Eu Hoke 

A IB 1939 Rang 384 
— -S 11 — Execution proceedings— Plea of admit- 
' xe dion — Reiection a tie 
’ plea— Appeal — Ground of 
ed — Subsequent extcutioii— 
'its judicata 

When a plea of adjustment of decree in bar of execu 
I tion IS rejected by the executing Court as having been 
' I regarding the 
he appeal with 
« Court 1$ con 

gn ent debtor is 

precluded from raising the same plea in a subsequent 
execution on the principle of rer/w/iMfe (yirma and 
Rowland, JJ) SaH RADHA KRISHNA v Mt BECHNI 
Debi 1939 F W N 716 

• ' "S 11 — Exerutioii proceedings— Res judicata — 


11 RP B30-AIE 1939 Pat 19 

S 11— Exe ution proceed rgs — Settlement of 

f procUn ation— Decision on issues raised by 
parties — Res /ndirata See C P CcirjE, S 47 

50 LW 578 

S 11 — Execution proceedings— Wrong decision 
against tudgment debtor on point raised by him— If 
res judicata 

Where an objection that the transfer by Rent Court 
of application for execution to Civil Court was without 
jaiisdiction was agitated and was decided again't the 
I judgment debtors in the earlier execution and an appeal 
was presented from that deci ion and fatted it is no 
j longer <m«n to the udgmetit debtors to raise it the 
I prinaple of res fudicata being a bar to the contention 
I even though the Court before whom the previous execu 


vrong 

tRJtT 



AIR 1939 Pat 230 
3 11 — Findings— /uJgmenl reiersed in appeal 
—Finding nit duturbei—I f res jaiheata 

A finding ir a judgment that a certain party is 
gov«ned by Hindu Law and not by custom is not res 
. /Hifirnyn in a later proceeding when on appeal by him 
1 the judgment is reversed although the Appellate Court 
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C.P.CODB(190S). S. n. I 

elt>r« J 0 ! ST*— iScatly di'torb Ihe Cndinjj. {Dm .LVIjn* 
maJ, /.) JETHU 'lAL-lUR! TAFSHADt- TlLU. 1 
41PL.B 6D6°A.IB 1039 Lab 64D 
S li—fiiJmcs—Suit r/mamJ/J fnafffjt/tr 
frttk JrftneH — F tiJmgs pirn by AftrUHt C'nrt-—lf 
res jaiicata m tuiitfumi ayf/al acimit frtik Jrtttten. 

1( a IS re'nanJed 01 appeal tar a fre.-h de.iMon, it 
IS clearls open to an) party di'satisfied irith ihe fresh 
decision to cStlltnge all paints decided at act) sta^e of 
tas salt Con'ejoently any findmfj gitetv by the Appd 
late oart ordering remand not necessarily rn tnU’ata 
in a S3b'Cfjj*fit appeal acainsi the final decision after 
reman 1 (,Vi/rA///. ) Painda KHAN r \'aho- 

MEDAZIM Khas. 18LI.T 24 

S 11 — Utard and fintHy dttidtd — A'-anton- 
mmt ef clamt t-j flatnhff. 

Where the ptairtids in a ■-uu abandon their claim, 
there IS no trial of i«5ues aci-inq beiiseen thepariies 
and conseqnenily there is no decision sshich can operate 
2 < rn mdirata To prevent the defendants being 
harass-i nnriect'sarilj a «econd lime on the «an'ecm'« 
of ani**! the lav howeser prtscribes that the plaintiff 
•hall n It sue again cn the same rau<e of action, unte*s 
the «Li: Is uithdfasrn ender O 23. K 1 C P. Csde, 
oaingtosome te'.hnical defect and the permis‘i'.n of 
the Cuart IS ob’amed {Bktdr /) Navo Lai 
Mt, Lakhmi a IJl 1939 Lab 4l4 

S 'iX~“Htird and finiHy dttidti-^Drriiien ntd 
cn re> |ydic4ta 

Tile disints'al n( an app'icatton andet Ss S and 30 of 
Ag'icjliunsia Relief Act on ih« ground that no evidence 
tnprxifofihe applicant being ao acriculianst was 
produced and not after a consideraiicin of the patties’ 
evideni.eon the point, IS not a bar under S.ll C P 
Cod*, to a 8ubs*quent similar application. (Zuul- 
I/aun.J.) COPALOaSs- PutTU LaL. 

1939 0 A 425 

■ S W—ffrard and finally dtrtdrJ—Drnuen 

under 0. 22, fi. 5—/fi res judicata. 

A decision under O 32, U. 5 that a certain person 
1 $ not thel-gal representative of the deceased party is 
nnl reijuJirata because this order is not aubje t to 
appeal and the mat er decided is therefore not finally 
decided A I K 1934 Lih 465, Rel on (Si.mfi J ) 
Mohammad Khan v Jan Muhammad 

A I B 1939 Lab 6 


OP. CODE (1908), S. 11. 

y.) SiTA UAMf CHHEDA. 14Lack.416= 

179 10 680 = 1939OLB.55**1939B,D 64» 
19390 W N.89 = ll EO. 184 = 1939 0 A 300 = 
A IB 1939 0udb73 

S W-~Miscellar.eoui firoree/ings— Judgment of 
Ciitl Cturt—A^o defendants rnembers of one family— 
C nfiiettng smerests— Decision as to relaliinsAip — Sud- 
uquent revenue preeeeaings—Quejheni as lo relaiioniAtp 

— if re< judicata. 

Where in a civil suit the co-defendants were all mem- 
tiers of one family and they had conflicting interests a 
deciMon as lo the lelitionship of one of them is res 
tudscata in subsequent revenue proceedings as between 
the members of (hat family in regard to that question of 
relationship. ( Mehsa, S.fif ) Kamta AHIR v. THAGU. 

1939AW.E (BB',9 = 1939 RD 82. 
8 W—Miseell weoue proceedings — Proceeding 
under O 21. P. ICO — hndsng of fact in— P.es 
judicata 

.A finding of fact arrived at in a proceeding under 

0 21. R. 100, C P Code, would not be res judicata m 
a soiisequent suit {Henderson, J') BlSWFSWAR 
DANERlEEt- KARA KUMAR SiNCH 70 C. L J HI. 

. I S W-^Pariies and representalites—AltacAing 
ereOser, tf claims unaer debtor — Decision against 
deM'-r's estate— Binding nature 

An attaching creditor claims only under the ( ebtor 
and hence is Ixjund by anv decree that might be passed 
acainH the debioi'* estate The decision in such a suit 
w,jH op*rate as tet ludieata {D B Horrsan ) 
Manna LALf Msi Manna 19S9AMLJ 51. 

■ S W— Parties and their rtpresenlahiet—Judg 
•sent deitor's title to particular property found agunst 
j in earlier tun— Deeree-hflldtr attaching same property— 
Ohseetion— Previous ludgmenl, if res judicata. 

1 Where a judgment debtor's title with rtferenceto a 
I particular property w as found against him in earlier suit 

by him for pos<esMon of that property, and the decree* 

I holder attaches that identical property in execution of 
I hi> decree as against the judgment-debtor and another 
objects that it is not the j-idgment.debtor’s property, the 
judgment in the earlier suit by the judgment-aebtor 
operates as ret rudi,aia as between the objector and the 
devfee-holdet. for the judgment-creditor or decree 


S ■W—.Miieellaneous pro'eedingi—Deeitioi. 

Ant Settlement Officer prior to the date of inirodiiet 
of C. P. Code — If res judicata m tubsequent proct 

Prior to the introduction of the C P, Code into Ondh, 
jurisdiction about the rights to land was of the Craiis of 
revenue Where an As-t Settlement Ofllcer has decided 
about a matter, his decision is res suiteata in any sub- 
sequent suit between ihe representatives of Iheorigina! 
parties {Hamilton, /) JADUNAIH SiNCH v 
BISHESHAR SiNCH. 17810 950 = 

1938 OWN 1267=1939 0 A 2= 
11 E 0. 127 “ A I E 1939 OndJi 17. 
• 3 11 — Miscellaneous proceedings — Pindingt tn 

proceeding! under S 30-W of the Oudh Pent Act — Civil 
lull to declare order, not affecting plaintiff— If barred 
iysKs jidicaia 

Where certain findings are arrived at by the Deputy 
Commissioner for the purpose of making an order in 
what IS practically an executive matter under S 30 A 
of the Oudh Kent Act, those findings cannot operate as 
rei lu/icata in a subsequent civil suit brought lo obtain 
a declaration that the order of the Deputy Commissioner 
had no adverse tfftet upon the right of the pUinlifIs and 
todcclire their title to the land in question iyorte. 


— — S 11 — Plea of res judicata — Hou to establish— 
I Decision at to title of person to reeeize eompeniation 
under Land Acquisition A:t —It operatii si res judi 

tn order successfully to establish a plea of res judicata 

I or estoppel by record It is necessary to show that in a 
previous case a Court having jurisdiction to try the 
question Came lo a decision necessarily and sub-tantially 
nvolving the determina’ion of the matter in issue in the 
later case Where a dispute as to the title to receive the 
compensation under the Land Acquisition Act bj-, been 
I referred to a Court and it has been deictrtiuied, the 
I matter is rrr judicata and binds the parties iri ai,y 
later suit involving that I'sue {cord Porter ) I'JM', 

wATi e uam Kali 66 1 A 11^ — 

ILE (1939)AU 4£0 = 1811C VJf- 
1939 RD 285=43 CWN 677 = 6BC 

1939 OLE 293= 11 B Pa- ;r|7- 
19390 WN 643 = ILR figsg) Bar J99‘'pc,) 
1939 PWN 775-1939 A.Wp. fpft, 
50LW. 66 = 20 P.LT 623 = 1939 A LV 
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C P CODE (1908), S 11 I C P CODE (1908) S 11 

70OLJ 23“41PLE 638«19S9MWN 894= (2) that the fact that respondents 1 to 13 claimed to have 


—If open 

Where in a suit for arrears of rent the tenant does 
not object to the title of the landholder, it is not open 


fornani This is the essence of the principle of ret 
fulicjta {Bomfoni,S If and Mehta J M) HABIB 
Ahmad V Bhagwant 1939 BD 174 = 

1939 A WR (BR)43 

S 11 — Ret brder under Bengal 

Tenancj Act, S 26 — If res judieala on question of 
status of tenant .?« BENGAL TENANCV ACT, S 26 J 
— Order under— Extent of finality 

43 0 W N 1046 I 

S 11— Same parties — Lsligatin^tender tie samel 

tilie— Prior tint for redempiten of morlgape an lasttl 

af purekif I 

Findini 

another 

ta eutt— 

alto hex 

helatetH ' ' 

ktxrt of 

sating under different title — Res judicata 
The appellant brought a suit in 1925 for redemption ' 
of a mortgage and recovery of possession of the pro* 
perties fiom respondenca 1 to 13 to nbose ancestor they 
«ere usufructually mortgaged by the owner one ,2 who 
died Mitboot issue in 1877 A t mdow who suxeeded to 
hia properties died in 1921 In March, 1925 the 
appellant puichased the properties from respondents 14 
to 16 u ho were alleged to have inherited the properties 
as the nearest reversioners of on the death of his 
widovt It It 4S on the basis of this purchase that be 
brought the auit against respondents 1 to 13 impleaaing 
also his tendors respondents 14 to 17 as pro forma 
defendants Kespondents 1 to 13 pleaded that the 
respondents 14 to 16 were not Che ne 
competent to sell the properties 
agnate reJifion of J", was the ne 
entitled Co succeed afiei the death s, ^ 


impleading also as parties, the sonsof/’ whowere 
retpundents 17 to 20 After the deefsion in (he first suit 
and liefore the second suit, respondents 1 to 13 obtained 
a transfer of all such rights as responderts 17 to 20 
might haielotbe properties 

field, (1) that the suit did not cease to Le a *11 1 
between the same parties as th* previo ' 


of the doctrine of because it was unneces 

sary for the respondents 1 to 13 to rely on their purchase 
from re pendents 17 to 20 in any manner or to any 


I I I 

I ■ |> \ I * ■ 

PATIRAJU 6DLW 809=(1939)2 MLJ 836 

Ss 11 inii^l—SuccessitJe luits for same relief 
and betuteen tame parties and identical cause of action — 
Bar of 

A subsequent suit for the same relief and on the same 
cause of action and between the same parties as a for 
mer suit is barred, being affected by the prohibition con 
tamed in Ss 11 and 47 C F Code {Afacilm an f 
tPasoadfui //) BHOCILALo RaTILAL 
183 10 482 = 12 E B 103=41 Bom L B 497= 
AIR 1939 Bom 261 


— ,S 11 Expl (17)— Might and eught-Mokarari 
lease by Mokant—Suit by his successor for eftitment of 
tuceessor of tenant on ground that he ts heir of teiant 
and alternauiely that tenant held eifylift Interest- 
Suit ditmitted-Subsesi ent suit by another Mohont for 
asuts nent of fair and equitable rent— If barred by 
eonstru tneit% judicata 

A Mohant granted a mokarari lease of the property 
of a deity His successor instituted a suit against the 
successor of the tenant for ejectment on two alternative 
grounds 014 , that he himself was the heir of the tenant 
and that the tenant held only a life interest This suit 
was dismissed Another succeeding Mohant brought 
^ of fair and 

mokarari 

inciple of 

• ""IKANDAS 

• / N 437 

’ ' Omission 

rtgsiee— 

. ■ suit by 

mortgagee 

I W here a certain person had been impleaded in a suit 
' as the manager of a joint Hindu family and he fails to 
put forth certain mortgagee rights in defence by virtue of 
which be was in possession and the suit is decreed 
agimstthe defendants a representative of the joint 

Hindu family could not subsequently sue to enforce the 
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C. P. CODE (1908). S 11. 

— Onuiifn le f!tjJ rl4/ IrjHnetioit W4* 
rtiJ!) mcrt[itt—r'ei t«« iatir luil—ff res )4il)cata. 

S'>> mortgagor can b: compelled to asV for redemp 
tion tf be It not willing lo redeem the morigage. and «o 
Jong a* the mongag* sob'i*!*;. the mortgagee can 
recover possC^-ion of tne moricageJ pioperiy \lihoagh 
the mortgagor in a sait for posses>ioi bj the mortgagee 
who cU.tJs to be a tenJee might urge that the transac- 
tion wa' a mortgage and raignt at^ for redemixion. of 
the moitgace he it not bound to do so, so a« to bar 
him t y the role of conMroctive rn luJifjia.Uom raising 
the plea in a ‘jtr'tqjeni '•uit by the mortgagee for 
a dectaration of his ti’Ie at owner and for possession, 
at It cannot be h-IJ i''at the quesiion regarding the 
nature of the (ra I'acuon i' constmctively in i«siie in the 
first -uil for po-se*'ion (Lekur, y) tULKItlSHNA 
^.G^IAJAm^ 181 10. 500=12 R-B 181 = 

41 Bon L.B 422=AJB 1939 Bom S03 
S 11, ExpL IV— iml~DtfeitJant 
tlatniHg f'jraneitnt lillr— Failure ta — Re* 

judicata 

.K pj'ctaier of the eqoity of redemption who i» made a 
defenlani in a mortgage luit i» not bound 10 set op in 
that «it any independent or paramount title that he may 
claim, when there is nothing in the plaint oCthemoic 
gage suit which impugns such title The omission to <et 
op tush title does not, therefore, preclude him lrom<«t 
ting It up 10 a subse^.ent suit, {^\fi4iktriea anJ Fa* 
SURAJ CHAMJRA MOVOAL V UEHARJ 
Lal 43 C W.K 118S=A r.B 1939 Cat €99 

— 8 11, Expl. V—lf eenlfot* C 
C. F CODE, O 2, R 2 AIB ' 

8 11 (6)~Kei judicata—^r/irr/r 
Id order to detemine whether the former aoit opera- 
tes as a bar by rtt luJieala lo the present suit, it is 
necessary to esamme caret oily not only the form and the 
sab<tance of the former suit but also the plaint, the 
pleadings and the iudgmenc thereof and compare them 
«Uh those of the pre<eni suit. Moreover it is necessary 
to determine whether the former suit was between the 
same parties or tKtween parties who litigated Me 
in re«pect of a private right claimed in common for 
themselves and otheis. tie., the present plaintiffs. The 
plaintiffs in the former suit must be found to have 


~~ 3 13 (a) — Apfli.abflity—"Ceurl «f tomfehnt 

lumJictian” —Suit an mortgage in foreign Court- 
Defendant minor living vnth hushand in Bntuk /ndta 
—Huthand appointed guardian ad litem failing to 
appear — Appointment of Court Naur at guardian— 
Legality— Decree againit aiiett of dectaud in hindt of 

dtf .J I r' r , 1 . . 


th. 

de . • 

decree in a mortgage suit against the legal rep-esenta' 
tive of the mortgagor limited to the assets of the deceased 
mortgagor cannot be pa^'-ed so far as such assets are 
not situate within its own junsdiction; wfaeretbe defen* 


O.P CODE (1908). S 24 

dant submitted to the )uri:>diction of the Court The 
foreigp Court lias no jurisdiction lo appoint it-i own 
Naxir as the ipiardian when the husband of 

the minor defendant, who is her dc iiire and de facto 
guardian has never expressed his unwillingness, to act as 
her guardian The fact that be was originally appoin 
ted guard an and faded lo appear would not confer 
jari^diclion on the foreign Court to appoint its own 
olhcer as guardian ui/ htcm, so long as tne husband 
does not refuse to be guardian, by reason of 0.32, K. 


/>jrr<- decree against the minor IS a nullity and does not 
bind the minor, and a suit based on such judgment is 
' not maintainable in Bnti«h India {.Lokur, J ) GaJANAN 
SlILSHADRIi' SHANTABtl 41 BOIQ LB 818 = 
A.ZB 1939 Bom 374 
3 \%iy>)r~AppUcahility — Test— 'Given on the 
mentt of the tatt' — Meaning of. 

, The lest lo determine whether a foreign j'udgmept 
was given on the merits is to find out whether it was 
I given as a penalty for any conduetof the defendant or 
whether It IS based on a consideration of the truth or 
otherwise of the plaintiff’s ease on the evidence. Where 
1 the foreign Court has given a decree to the plaintiff not 
I because the defendant was unrepresented or that he 


of on the merits and the defendant cannot get the benefit 
of the exception contained in cl. (4) of S 13, C P. 
Code {Lokur, /.) Ga;snaN Shfshadri v Shanta* 
8At. 41 Bom L B. 818-A Z.B 1939 Bom 374. 
—— 3 . ^—Suit on hand-nAe— Plate of luing— 
Place of eontraet. 

Cause of action for a salt on a hand note arises either 
at the place where the transaction takes place or where 
It is agreed to be performed. But where it is not 
urged on behalf of the defendant that he was to repay 
the losn at anv niace other than the one where the 
• • en that the 

srethe trans- 
» PANDEY*’. 

UANUU AhiK. Ilia LL l>u4-uBR 777 = 

12BP.26=AZB 19S9Pat 294. 

3. Juritdietien—Two tuth in Court) of 
different luriidletioni ~ Coniolidativn and trial in 
superior Court after tramfer — Decree— Appeal by 
party aggrteied by decree in luil of lower value— 


transferred to the Court of the First Class Sub Judge 
who framed separate issues but consolidated the two 
suits and decided them by one judgment and drew up 
one decree against which the pirty to the Second Class 
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C P CODE a908) S 2i 

Second CU's “uit coold not be treated as an appeal 
from the Second Class Court decree \vKich did not 
exist and that the appeal was properly filed in the 
Judicial Con m s'loner’b Court J C and 

IVeston /) llLLUAIALt- MICHUMAL 

ILR (1939)Kar 563 = 181 10 982= 
12 ES 16=AIR 1939 Sind 128 
S 24 — Power of Chamier Juiige~Transfer of 
frocee/iHi ur der S 317, Sueeeit'ou Aet 

Under S 24 a Judge in Chambers has got ]uri»dic(ion 
to transfer a proceed ng under S 3l7, Succession Act 
to his onn Court at any stage and he can tuo molu 
ezamne (he accounts filed under that section so as to 
pass an order under Cl (4) of that section {Vouttg C 
J ani Blacker /) GuLATl v 1 EEVES BkowN 

41PLB 872=A1B 1939 Lab 463 
S 21 — Same judgrnent go'crnirg several ‘Hits— 


a (.oiirobO kOf o! itombay Civil 

Courts Act Bombay CIVIL Courts act, S 23 
(5) 41 Bom LB 892 

■ ■ S 2i— Refusal l« trsmftr iy Dutnet Caurf-^ 
F urth/r atpUcatitH to ffsgh Ceurl'^/f Ises 
TheHgh Court is gtien general pouers of snperin 
tendence over inferior Courts and it is not nataral to 


ALE Rasul ALi Khan 7 Bal mskan 

1930 A M L J 114 
■ S 24“^“ efe-^usl pending tn Madrae Court 
of ^ ‘ tr s r. ^ 

Ur 

in 

Col „ . 

There is no ground for holding that 
tbe 11 gh Court tor the transiet of a sai 
Madras Sn all Causes Court to the Cou 
Judge to be tr ed along nidi a connecter 
the latter Court is not mainta nable no 
Code S 3 of the Madras City Civil C 
bar such transfer In view of S 5 oi the City Civil 


oatitui '2939M WN 108Z=(1939)2 ML J 841 

S 24 and Provincial Small Cause Concts 

Act S S5 — Transfer to Munti/ e prior loot lition of 
Small Cause Court — Deesston of PIunsif~if appealable 
Where cases are transferred under S^24 C P Code 


O P CODE (1908), S 37. 

Can*e Court jurisdiction whose pecuniary limit is Je'S 
than the value of the suit the latter Court ha jurisdic 
tion to try the suit iEdgley J") BARADA KaNTA v 
JitendkaNATH 183IC 264 = 12EC 162= 

43 C W N 440= A I R 1039 Cal 345 
” 'Ss 34 (2) and 162 — effect of— Aces 
dental shp or omssston'— Decree tn accordance with 
tudgment— Omission to award further interest— Amend 
tnent — Power! of Court 

Where a decree is in accordance with the judgment it 
cannot be held that rhere has been an ac idcntal shp or 
ODii<sioii which would empower the Court to correct It 
under S 152, C P Code If the decree is silent as to 
the payment of further interest, the Court under S 34 
(2) C P Code must be deemed to h.ve refu«ed the 
same The Court annot rectify it in the face of S 34 
(2) even if the decree bolder ought to have had further 
nd this was accidentally overlooked 
Palanjals Sastrs J) ThirUGNANA 
• \ ENUCOPALA PlLLAI 

1839M WN 11C5 = 
50 LW 719=(1939)2ML J 751 


^ — s at ure v) lui on letanieil ground 

ratted tn appexl—Prop/r order at to cost/ 

Where 4 suit fails on a technical ground taken for the 
hicb if It had been taken earlier 
e waste of time and money but 
y event have failed becansa the 
remedy the circumstances were 
tieiu lu ue sutn tuat each party should be ordered to 
bear its own costs (Stone CJ aid Sett J'i 
B^dridaSo Raja PraTapcir 1939 27 LJ 626 
S 85— ^«rr by txeeutort on legil advice— Ai 
iftee—Exeeulort if tan be asbed to pay eetlt 

usual to impose the burden ofcovts oneae- 


Berhamport and cm firmed by MaUrat High Court 
ofOnstj Ptovm e— Elect hon ap 
late—Jurisdielion of Court which 
in Council S 20 — Hotificalion 

under — Effect of 

On 1 — 4 — 1936 the Province of Ori«sa was constitut 
ed and the Court of the Subordinate Judge of Betham 
pore became thenceforward a Court within the jorisdiC' 
tion of that province Th** respondent w ho bad obtained 
a decree aigain« the predecessor in title of the appellants 


1939 A WB (HO) 325 = A IB 1939 All 452 j of the powers under S 20 of the Order m Council 

S 24 (4 ) — Court Ot Small CausesS ' ~ t> « * rv l . 

tuUd tn — Transfer to another Court with 
limits lest then value of suit—Jurssdsetion 

^^vThere a suit instituted in a Court of Small Causes) Held that as theexeculion petition was not a pending 
having pecuniary Jurisdiction to try it is transferred [ proceeding the Berhampore Court ceased to have juris 
under S 24, C P Code to another Court with Small I diction to entertain it, and that it should therefore be 
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C P CODE (1908) S S8 


I C P CODE (1908), S 47 


pri*”!!'©! to the C jort at t-hi .-ole «i) tiin the Prp» ince ^ 
ofO-i‘'4 iKmi anj Sl>.i,r( //) UfHARaM i 
RAGIlUliEHAKA 164 1C 66 = 12RM 404*» 

49 LW 333"a93?MWN 268 = 
AlC 19S9Mail 4G3->(ia39)lMLJ 340 
— - S s 38 IDd S3 —Sail «! suutttJ ahliiJt 

terrii.nal ftirtijuaan —I'a'tjr /) — AV «Vec/<M raiieJ ' 
fj dtHer—E^t I — Ric't ait ;4er tretu- 

liflu rtJfer ta txe^ut! Jtirtt a;a>r$i f-t.ftrty taij 
An executing Coart bax no jiii-- jiclien to m.!I property 
Mtaate oui'-ide the lo.al Iimrx iix jirisdicltoir, and if 
It S3 *cJ)s, the partha^'r acquiiex no iiiSe to ii Aiihouch 
the jadg-ienl dtbtof »ho doe' riot object to the joris 
diction q! the Coort to '•■I* (he pn peit> before the sale 
li confir-red, maj be tstoppttl from lai-ing the question 
tbit the rate va* a rial'iti xti'-h estoppel does not 
operate to pretmt another txe-.u|iun creditor of the 
same judement debtor f.om ptoreiding against that pro 
perry tf etecoiion ef bi‘ dtcrie \Fatl Ah and .f/jao4je 
Latl.JJ.) KHIRUDCHAMlfcA ChO^II x PaNCHU 
GOPAL IBPat 670 = 20PET 685= 

6 BE 783-182IC 61C=12EP 23 = 
1939 PVfN 850«-A.IE 1939 Pat 632 
’ ' S Zfi—CitYfftlerffKKlIi an-dAtr Ce,irt for 

«/ eftrnal C>t>rt It fttettd vitf 

txttHiton. 

The Cotiri that pu-ed a decree can itself proceed nlth 
Its execiiucn a'lhough a copy cf rhe destee has been | 
lent to another Court for eatcotion {.Batulty, J ) U ! 
MAUVOMAUbOP SHAttbL llAMIl) 

1939 Bane LB 587- A I R 1939Btoe 433. 

ag 39 iBd42— fxm. 
frtri cegxitame ef Jere// C«>"« • 

le Ccust Ceurt^JufttixeUoH 

isiotlt^Prnireial Sr'tH Cauit C 
Art 8. 

A decree male in a toil which is . 
coenlsance of a Court cf hniall Cau^ 
beb ll of the rroiincial Stna'l Cau- * 

be transferred to a Court of bmitl ( au<cs for execution I 
under S 59, C P. Code. Once such a decree is so irans* 
{erred by a Court of competent civil jutbdiction. the 
Smill Cac^e Court would, under S ^7. C. P Code, be I 
entitled 19 execute it (GAase and f-tJge. JJ) NAWj I 
GoPAL Mukerji V SBiSH Chanivka Nandi. j 

IDS <1933)10x1 233=A1B 1939 Cal. 600 
■ a 39 — DnereliantfCturl — Extrtue ef \ 

Section 39 indicates that the Court which passed the 
decree must apply its mind to the matter when an 
application has ' '*•- ’■ 

transfer of the d 
tion. and eaetcis 

section in a juc ' ' 




Under S 39, C 1' Code, an order transferring 
decree to another Court is not proper n hen no allegatio 
ts loadc by the < ecree holder that the judgment debto 
has property uithin the jurisdiction of that Court or i 
rC'Uling there, and the Court does net record an 
other reasons for tr.an'ferring the decree to that Court 
iJtiLai, J) Cha'ian Lau t Ram Kanwar 
Gaslsh Da«. 41 P BR 18( 

— — S. 39 (1) (C ) — Cfurt passing mjrlgage aecrte (e 
saU—PCPtr It sell preftrly eutstde terrilorial funs 
dills n 

rhe word ‘may' in S 39, C P Code, does not mea: 
‘must/ but implies a discretion in the Court Sub 
S (') (c)of that section does not, therefore, oust th 
. jufisdiction of the Court which had passed a decree fo 
' sate in a mortgage suit to eel! any portion of the inort 
' gaged propert) or any independent item situated outsid 
Its territorial junxdiction, It having had jurisdiction ti 
I entertain the suit and to paxx the decree by leason o 
^ part of the mortgaged property or some other items o 
mortgaged property being within its territorial limits 
iMstur and Khundkar, /J.) SaKTI NaTH ROl 
ClIOUDHUKY V. REOtSTERED JESSORE UNITEI 
Bank. LTD. IliE.(1939)l Cal.493 = 

70 C 1. J. 47- 1R4 1 0. 786- 43 0 W N. 463» 
A I.R. 1939 Cal 403 
— — S 39 {2)—“Cefnptltnt virisditUen"—M<antni 
«f. 

The words "competent jutiidietion" !n S. 39 (2! 
refer to teituotiai and pecuniary jurisdiction to deal «it! 
I the decree and do not mean competency to try th 


AMRITSAR. IBSiU i!41=12BL.105(l)- 

41P.LB 774 -A IB 1939 Lab 263 
— — B 41 — Tranifirit Cenrl sending tirlifieeletf 
Hti'ialitfarlien te rtnlral Court— Loiter nt>i tram- 
milling It todeerelal Court— Apphea'ion for rxeeiihcn 
m decretal Court — Maintainahlily 

The transferee Court sent a certificate of non-satis- 
faction to the centra! Court for communication to the 
decretai Court But the central Court did not transmit 
It to the decretal Court, which it was required to do. 


S 39 

two Courts— 

— Necessity- 

41 Bom LB 481. 
—3. 32—Scope—Traitifer of exeeulitn from one 
Subordinate Court to anothtr — Procedure. 

Under S. 39, C. P. Code, it is the decree it^f which 
can be transferred for execution But a Subordinate 


8 Transfer of decree to anotAer Court— 
WAen proper. 


S 47. 

Appeal 

Applicability. 

Bar of suit 
Defence to suit 
Executing Conrt. 

Execution proceedings. 
XTecessatyparties 
Parties and representatlveg. 
Parties to suit 

Question relating to execntion 
Bepresentatlve. 

Scope. 


r 
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C P CODE (1908; S 47 

S ^—Appeal — Adjournment of tale to enaUt 

sanction of Chief Comutssioner being oUatned—Ntture 
of order— If appealable i 

\\ here an execution sale is adjourned to enable the I 
sanction of the Chief Commissioner being obtained I 
under S 17 c' ‘ ‘ '' " ' 

the order is 

an Order refu • 

■compi ed w 
Norman ) 

1939 AMI. J 85 

■ — S ill— Appeal— Apphealton for transf r of 

decree— Order on objeehan opposing transfer 

An application to the Court «hich passed the decree 


I C P CODE (1908) S 47 , 

Das PURI f Administrator OF Lahore municj. 
PALITY AJ^ 1939 Lah 137 

~ 'S ill —Appeal—APpomtment of Commissioner to 
I take aeeoutUs in exeeution— Order giving directions to 
1 Commitiioneras to taking of accounts— Appealability 
' * 1 1- . directions to 

« proceedings 

am amounts 
to con pUte 
tions given la 

I not appealable under S 47 C P Code It is in the 
natuie of an interlocutory order and not a final order, 
and therefore there can be no appeal from it It is 
only ' '' 


be an objection relating to execution of the decree The 

words relating to execution of the decree used in 

S 47 are wide enough to cover t 

passed on such objection is an order 

scope of S 47 of the Code and is th 

(,Afitter and AfoAamad Akram JJ ) » 

® Sarada prosad a I 

— — S 47 —Appeal — Appheat 
Madras Agneultunsts Relief Act— 
eibilily— Question arising— If one bet 

An order passed on an application under S 20 of the 
Madras Agriculturists* Belief Act is not an appeabble 
order under S 47 CP Code The question which 
arises under S 20 is a question which arises between the 
oxe^uting Court and the applicant and not a question 
between the parties to the suit (Sum and stodart 
J/) SWAMINATHA OOAVARr SRINIVASA IVER 


[Note 

orders appealable J 


an 



— — S 47 — Appeal-Appeal by tudgment debtor 
against surety— Competency 

T’ obtained a decree against M The amoont of 
decree was paid by M On appeal the decree in favour 
of P was sec aside by the High Court and M applied to 
the executing Court pray ng that P should be ordered to 
repay the amount received by him under the decree It 
was also stated that one B bad stood surety for P and 
that the execution <houId issue against him alio B 
denied having stood surety for P The executing Court 
held that he did not stand surety and dismissed the 


~ ^ „ behalf of P 

sorely By 
e qoestion of 
ipel Af to lake 
f) Mathra 


20 Pat I/T 796 

rec—Executto ! for sinless 
cree after redu Uon under 
o iJ tssaar Act\,l^ ot Appeal — Ifhes 

\\ here the Court refuses to exr cute the decree for the 


■■■8 iT— Appeal— Matter m issue between decree 
holder and judgment debtor— Order on— Appealability, 
Where a decree holder who attaches the surplus 
profits of a ghatwal estate raises objections to certain 
Items in the estimate of receipts and expenditure of the 
estate the question is one lietueen the decree holder and 
nr falling Under S 47 C P Code 
on such objections is appealable 
erj! yy) Bansidhar Shroff 
180IC 8~6BB 344- 
Xl BP 436-1939 PWN 86- 
A in 1939 Pat 242 
'' ■ 8 Vl— Appeal— Mortgage bond—Protisiou for 

instalment payment — Default tlause giving mortgagee 
right to sue for whole amount in ease two eenieeuhve 
kept in arrears — Default — Suit for 
ilments only— Decree— Salt— Objeetton 
notbe lub/eet to remaining install? eits 
{ppealabthty 

- . cation of a decree obtained by a most 

gagee for two overdue instalments under a mortgage 
deed which provides for instalments and contains a 
default clause giving the mortgagee a right to sue for the 
whole amount in case of default in payment of two 
! consecutive instalments the mortgaged property is put up 
I for sale if the mortgagor raises a i obje tion that the 
sale cannot be held subject to the remaining instalments 
of the mortgage debt that is a depute between the pirties 
ansmgoutof execution and aSecting the substantial 
n^ts of the Judgment debtor and the order on such 
objection is therefore appealable (yVadsworth y ) 
SuBBAYVAJ VENKATASt;BBA\YA 60IiW 776 = 
(1939)2 ML J 932 
■ , . , g ill— Appeal— Necessary parly—Aiclian pur- 

The auction purcha er is not a necessary party in a 
pro ceding arising under S 47,C P Code as between 
the parties to the suit, nor is his non joinder in an 
app^ from an order in *uch proceedings fatal to It 
iCrille and Niyogt, // ) AZHAR HusSAlN v 
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0. r. CODE (1908). S. 47. 

MOKAiiu^D Shirli Lit B. (1939) Nte 618~ 
1SS9NLJ.S70-AJ^ 1939Nas 18S 

' S 47 — Affeil — Oritt cn unJtr 

S 19 SfaJrat AcncuUurnti Kthtf A t—If falls 

.An ordrr on an apfilication cnJer S, 19 of the Madras 
Acnnlion'ts kelief An made while no rioc^edinss lo 
CTtci. ion are pending it not appealable It cannot be 
con'idcred to be a qoe^iion onder b. 47. C P. Code, in 
the ab-ence of any execntioT proceeding* {Barn and 
Stfiart JJ) bURBARAlUU. /a er &0LW&37- 
1959 MWJ4 IICO (l)-il939)2ML J t09(l) 
[AVer— Kutes bate <in e been framed malinR soch 
orders appealib e ] 

—8 V!—Aftfsl — Otdtr irtmpng Itgsi rtfrtsen 
taSi:ti ff itttasfd dtirtt-itlJtr m rttord in tJttnUen— 
Afttslshhty. 

An order on application in execution to bring the 
legal repie*entaiites of a deceased decree holder on 
record faU> under S 47, and i> appealable and provi- 
sions of U 22. Kr. 12. 3 and 4 are not applicable. 
{.Dris.JC ani r ■ 

LLB (1933) Ear 

S.47&ndO 

salt «! martgsgtd t 


O.P. CODE (1908). 3. 47. 

I the order in effect is essentially an order nhich ought to 
be made onder S. 47, C. P Code, and js. therefore, 
.appealable. {EJglty.J) Nibaran Chandra e. SK. 

' DELaTali 43 0W.N 419 = AZ.B 1939 Cal 334. 

S AT— A fgesl—Ordtr stilling Urmt of sale fre- 
tltnaliin — Affial — Decsston on rights and tiabiUtus 
of f^rliti u-ilA regard to exrrxtien— Kes judicata— 
Omistson to afftal—If can be ob/e'led to at later 
slage 

It IS well established that the mere settlement of the 
terms of a proclamation of sale, where no dispute bet* 


terms of the proclamation the parties put into issue a 
question affecting their relative rights and liabilities with 
regard to execution, and Ibis mailer is heard and decid- 
ed, that decision i< a judicial decision, and the parties 
will not be allowed in the course of execution to canvass 
the tame matter again The party aggneved by that 
■ ■ •• • - ■ and if he does not do 

se the matter at a later 
ASIVAYA MUDALIAR f. 

60 LW. 678- 
• • -(1939) 2 M, I. J 782. 

— S Al— Af feat— OrdT that txeeuting Court hesd 
■ ' ’ ■ ■ < ' ‘ ff judgment' 


' 3 VI— Af feat— Order for repayment of furehsst 

enentf to au-lioii’fiirehaier under 0. 21, B. 93. on 
tale being set aside— Affealaiilily. 

An order on an application by the auction-purchaser 
under O. 21. 11.93, C. P, Code, for repayment of the 


dings decides a 
lities of the par* 
ly the decree, It 
decree. Bat 
efer to the con* 
e section. The 
wer to hear the 
onder S. 47, is 

an order which bnally and conclusively determines, so 
far as the Court passing such order is concerned, a very 
important and tobstanttal right which, according to the 
decree bolder, the Court had no jurisdiction to make. 
The decUion None of substance and IS not an ordinary 


between the denee liuioer • * 

Hence the order Is not one • 

C, J. and Somayya. y.) • ' • 

Meyyappan Servai. 

1939M.WN.700-AIE 1939 Mad 740- 
(193g}2ML.J.S6S. 


Ram Lalh J/.) 

■ ' ' ■ Rehmat Bibi. 

■ ' : 41 P.LE.655- 

A 1 IV. 1939 Lah. 177 
'3 VI—APftal— Order transferring decree to 



• , • • . • .nsmilting a decree for execution to 

o . • i be said to be a purely ministerial 

• • ,* • . . ■ a which amounts to the grant of 

Y. D. 1939 — II 
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C P CODE C1908) S 47 

certificate and allows simaltaneous execution proceedinss 
to go on in more than one Court is not a mere minis* 
teiial order Such an order is a jndicial order falling 
under S 47 C P Code and is appealable Such an 
order cannot be made without notice to the judgment 
debtor and without hearing him under O 21, R 6 C i 
P Code {Divatta LaKSHMAN Hari w V G ' 
ViRRAR 183IC S33°12RB 81° 

41BomLB 481°AIB 1939 Bom 258 i 
■ ~3 ^—Appeal — Ordtr *nd<r O 21 ^ l6 
An order pa sed under the provis ons of O 2], R 16 


appeal therefore I es from the 
in revis on is incompetent 
khjnmaung*- s k r k> 


I O P CODE (1908J S, 47 

' jndgment debtor whose legal representative he is 
{Dahp Su 
mt rehi 

s 

UoH by legal represet tahve of ludgn ent debtor based on 
mdependent Utt 

There is a clear distinction between a money decree 
and a mortgage decree in ca'es where the legal represen 
tative of the judgment debtor raises an objection which 
was not open to the judgment debtor but which is based 
the legal representative In the 
for the executing Court to 
al amount is to be recovered 
and which property if any 
• of the decree In the case 

thod of recovery is deter 
nd forms a part and parcel 
nm by the judgment debtor 
hat certain property is not 
the mortgage decree is a 


S bfl-~APPeal-~ '• 

Appeal — Deeistotas lo- 
Courl or Celleelar—-/f 


47 


Proceed ngs held under 0 21 K 66 C P Code in I A 1 R 1939 Lah 51 tever'ed (.Addison and Abdul 
relation to the proclamation of sale are not orders fall I //) LLOYDS BANK Ltd LAHORE v Mr 

ing under S 47 and are therefore not appealable but M^BHMAT DiBI 41 PLB SSS** 

an order as to whether a sale is to be held by the Court A IB 1939 Lah 178 

I rr. r ••''’19 Lah 61] 

• le—Swt by 

trrtd 

on purchaser 

" IS compe 

Code The 

AIR 1939 Bom 626 I decree holder auciion purchaser does not seek to get 
— ~8 47— Appeal— Rateable distiibuc •^— a. I ^ « c j. t , r * 

allowing in respect of money paid into Coui 

for judgment debtor— Appealability Set > ■ 

S 73 41Bo . • . .1 


” — “ •8 bn-^Apptal—Salt proclamation— Order re \ S Vt—Bar of sutl—Autard on arbitration— 

fusing to direct value cf property to be stated m sale Court merely pasung order directing award to be filed 

proclamation— If ^ ^ ^ | —Pfo judgment passed in aeeorJaree vntk award 

Uers to ered by 
order os dtcrer 
opped from eon 

* ' eeree— Approbate 


excess recovered— If relates to • 
satisfaction of decree See C I 
AND 47 

. 3 47 — Applicability— bf 


ng to an award 
lowing thereon 
directs that the 
ating the terms 
not executable 
’ecree A separate 
•s covered by the 
Code The fact 
decree and files 


though it would bind the legal representative as such it statute and the doctrine of approbate and reprobate 
does not b nd the legal representative who is asserting | cannot apply It appl es only to the conduct of parties, 
his own distmctive right as apart from the right of the and the conduct of the parties Is immatenat when the 
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C.P.CODE(190S\S 47. I 

qoe$'ion cf the legjlji} of a docomeni laconcerned I 
J ) GASiSH SHANKIRBIUT V. GASCABAt. ; 

181 LC 60S-11R.B 317-41 Bom 1..E 170= : 

Ain ISSdBom 114 
S 47 — cf tuit — Litnfremtit tmtet/inl IM 
dfcrer^Sutt to enforei (cmfremne—MaiHliinaMttf 
The plaintiH instituted a sail aeainst ihe defendant 
for a declaration ol hia title lo a moiety share of a 
certain estate puichasej b) the latter The soil cuimi 
nateo in a compromise which «as made the basis ol a j 
decree. Under the comprotni*e Ihe defendant was 
declared the full owner of the estate but he was lo grant 
a lea^e in respect of the 8 annas share of the 

lame to ihe pUiniifl. As ihe defendant did not execute 
the mtu'aiki patta, the pUintiS brought a 'uit for 
rpecific perfoimance 

//r/y. that the cornprompe ‘ought lo be enforced was 
within the scope of the preiioua suit and hence came 
within the operative pait of the decree that was parsed 
therein, that the letnedj nf the plaintiH was by way of 
ezemiion of that drcfe and that, tbereloie. Ihe suit 
was barred under S. 47, C. P Code. 

LaUfur A'jiJwa*, JJ) RaBINDRA NaIII KOV f. 
DhireSDRa Nath ROV. 43C WN.1007“ 

70 0 1< J. 286. 

■ ■ — " 8 47— .Par of suit— Comproniite not an adjust* 


C P. CODE (1908), S. 47. 

— S il—Bar ef suit — ExtcuticH tale — Purchase by 
tlKrts-hobtitr — Failure to tate dilittry of fuJiriiitin-- 
Prefertf ieiJ by tenant of judgment debtor from before 
attachment— Surrender by tenant to judgment-debtor 
after tale— Subsequent tease by judgment debtor to 
another — Sure for foJtettian by decree-holder's assignee 
against judgmeht-debtor and tenant — hfai’itainali- 
htf, 

A decree holder purchaser cannot of course institute a 
suit for recoi ery of possession from the judgment debtor 
or some one who stands in the shoes of the judgment- 
debtor, and his remedy is confined to three years. But 
where the property sold in execution has been held by a 
tenant under the judgment-debtor from before the date 
of attachment of the property in execution, and subse- 
quent to Che sale the tenant surrenders the property to 
the Judgment -debtor who again teases it to another, the 
decree holder purchaser who has not obtained either 
actual or symbolical possession after the execution 
sate, or hi- assignee can maintain a suit for possession 
I against the judgment debtor and his tenant. 3 47, C. 

I P Code, does not bar such a suit, because the j’udgment 
I debtor by the surrender does not obtain possession in 
the same capacity as he held it at Ihe time of the ezecn- 
I non sale. (Leaeh, C J , Wadsworth and fCiishnaitoamy 
\Aiyanger,^//) KRISHNA lYEB t SUBRAMANIA 


on a ptomissoty note executed by the piamtiS (n (avour 
of the defendants. Consent decrees were passed on both 
the suirs far equal amounts as a re<a]t of an agreement I 
between the parties to the efiect that the amount dae on 
each was to be equalised, and the amounts of the two 


Bar of suit— Obj'eetienby legal refrttin- 
tatiteof judgmenl-deblor in personal eapaeiiy-JJit- 
msnal of— Bight of suit- C P. Code, 0.21, Rr. 58 
I and (O. 

I If a person has two capacities, there is no reason srhy 


to such a* '7‘ 

Sahu u. . ■ . 

* : ••i*' 


some of the 
their shares 
scree contem. 
specific im 
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O P CODE (1908) S 47 1 

RiOTeable property, but after the decree, the property li j 
lost, and money was acquired in its stead, and that. 


S i7~-Bi3r of suit—-RtprttentaUvt — Fttnituer 
from auction (urchastr at salt m exttuUon of sttoutf 
deerct~Af'p!icalion for dtliviry~Obttru tten bf pur 
skater tn extcuiian of money decree tn anotirr small 
saute suit—Dismistal of applicalion—Smt for pos 
testton — Bar of 

The second plaintiff had a mortgage over the pro 
perty of a joint Hindu family coni>isting of an 
two minor members He sued on the mortgagt 
a decree on 23—1 — 1928 in execution of 
property was put up for sale and purchase 
second plaintiff himself on 1 — S— 1931 He got deli j 
very in execution of the property exctpt one item with j 
regard to which he was obstructed by the defendant I 
and an application by the second plaintiff for removal of j 
resistance was dismissed On 6-— 9 — 1931 second plain ' 
tiff sold all his rights to the Cisi plaintiff who 
on 17—10—1931 applied for removal of the 
obstruction of the defendant with regaid to the one 
Item which had not been delivered to the second plaintiff I 
But that application was also dismissed on 6—1—1932 
The defendant who was Che obstruc or claimed title to 
the item m dispute under a purchase m execution of a 
small cause decree obtained by a stranger agairutthe 


C P CODE a908) S 47 

' S 47 — Bar of suit— Second suit for same relief 
and on same cause of action and between same parties — 
»r 1 . ujijy SeeQ. P Code SS 11 AND 47 

41 Bom Xi B 497. 

* —Bar of suit~Suit for possestton if 
r austtoH p irskater 

Where a decree holder, who is him«elf the auaion 
purchaser at a Court sale held in execution of his decree 
seeks to get possession of the purchased property, he 
does not do so in execution of his decree but by virtue 
of the thte acquired as purchaser, his claim basedon 
such title not relating to the execution discharge or 
satisfaction of the decree and the provisions of S 47 
lit for posses 
tDAR MaL V 

• ■ ■ : ) Lah 295= 

•LB 616 = 
A IB 1939 Lah 211 
■S VI— Bar of suit — Suit for possestton of land 
‘~Execulton iarrsJSectnd suit — Matntainaiilitf— 
Land on nver bank subteei to ami lal inundation during 
raiHf season by reason of fisodmg of nver — If dts 
pottetston of defenlant or eonslruelivt pottetnon of 
P ainitff 

A decree obtained by a person for possession of land, 
which i> left unexecuted by leaving the defendants in 
possession until the execution of the decree is barred by 
limitation, bars a second suit for possession by reason 
of S 47 C P Code The fact that the land is on the 
banks of 3 river which spills over its bank during ihe 


mortgage decree Ihe plain' 
against the defendant fo; reeovi 
had not b-en delivered to them 
that Che firat plaintiff 
the auction purchaser, and the 
sentative of Ihe mortgagors. 


■' A IE 1939 Pat 260 

S VI— Bar of suit— Wrong inclusion of pro~ 
pertf lit sale terUfitatt — Rttn'djSuit for correction, 
I obstacle by way of limitation or | ’I f*er 


Code there being I 

otherwise, on p 
be required (< 

Arumugha M •• • • 

AIE 1 ■■ •• • • . 

S 47— 

for and the 
under 0 21 I 
that property I 

abiUty 

Where after „ - 

actual attachment the property sought 
transferred by a sale deed to a third per 
chaser thereupon preferred a claim unc 
C P Code and the property was re .lu u ■ 
attachment by the executing Court, it is certainly open 
to the decree holder to file a separate suit to get it { 
declared that 
sold In execut 
that such a si 

and Vertna ^ 

pandkv 
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C. P CODE U908\ S 47. 

Singh t. BUDDHU Lau. 1939 0 a 618= 

. 19S9A-WR (CC)91-1939 0WJ1.653 
- — I S 17— Ci’url — ef fwo- 
frrty m dtc'tt mc-rrtc^—AmmJmint — P-r^tr cf txt- 
tutxni Ccurt — Rttusal by Cent I fatu"! i/tlKrte amend 
—Af,‘(ixabi‘ily -c P.CeJf.S \Sl aaj O 43, A* 1. 

\\ here the ('e'ciipion of proper!) diiecied lobe 
told b) a inortgage r'eciee inrorrcct, in tbe 
decree lUcU. the execviirg Couit hat no po«er lo 
amend or rectify il li is only tbe Court «hicb pasted 
the decrretbat can correct the niKiake id the exercise 
of Its inherent ponet and'? b l5l. C B Code. lilt 
corrects the mistake and an. end', the decree, the amend- 
ed decree is appealable but if it ieJu«e'- to do so, (he 
order of refusal IS not a deiree and rs not appealable 
Nor would an appeal lie again'i the order nm.ei O 43, 

R. 1, as It is net one of the orders mentioned in that 

rule. {Lelur. J J KRISHNAVA I'ARBHAVA t 
Mechraj Taparam. 41 Bam L B 1170 

3 ^7—Exeeutian freerediafs^O'der far tram 
fer tf decree made ex parte— debter^r rt/4t 
ta trefer eb/t-tieni 

The judgment debtor can prefer objections under 

S. 47, at any stage of the execution proceedings. Those 
objections have to be determined on ibeir menis, unless 
a particular objection bad been adjudicai'd upon by the | 


O.T. CODE <1908) S 47. 

that the creditor may peihaps base a separatesuit Is lo 
misread ihe Code, nhich by tequmng all such matters to 
be dealt «tth in execution discloses a broader view and 
Innctions of an execuimg Court, (Sir George hankm.') 
OuDH Commercial Bank, Ltu t. Binp basini 
KUKR 66IA 84 = l4LuCk 192= 

ILK fl939)Kar. 136 (P C )=11 E P 0 176 = 
690LJ 317 = 60 LW 39 = 1939 ALJ 481= 
41 Bom LB 708 = 1939 PWN 784 = 
1939 31 IV N 692= 1939 OWN 313= 
43 OWN. 601=1801 0 378 = 1939 B D 208 = 
1939 0LE a87=19S90A 352= 
1939 A W E IP C ) 43 = 6 BE 476 = 
AIE 1939PC 80 = (1939) 1MLJ 662(P.C). 

S An—Neiei^ary fa'Iies—Keiisicn agatnit 
arder diimiittng elieilian te attachabihty ef peeferly-^ 
AtuUi>n-furthaiee-—H necessary party 

An auction purchaser IS not a nece=ary party to an 
application for revision filed asainst an order dismissing 
an objection of the judgment debtor to the attachability 
of the property (Addisan. /.) Inavai v Kartvar 
£INCH. 41P.LB 288=AIB 1939 Lab 256. 
"" — S. 4.7-~Patttes and r/presmtahus— •Execution 
af decree staged on judgment debtor executing security 
bend— Anatker decree holder attacking praperty cevered 
by bend end purckastng jt in excciiliati'—s’f repretenia 


AIS. 1939 Cal. 651 . 
=' 8 VI— Executing Court— Porsten —Centrect 

at te ngktt and efligationi under decree— Enferee- 
ability— Ear ef separate fail. 

Tbe C. 1 . Code contains no general re«lncllon of the 


may fall lo be determined by Ihe executing Court. A' 
fair and ordinaiy bargain for time in consideration of a 
reasonable rate of interest, cannot be regarded as an 
attempt to give iurisdiction to a Court to amend or vary 
tbe decree It has its effect on (he parties’ rights under 
the decree and the execuimg Court under S. 47, C. P 

•■ml— — J.- 


be IS a representative of the jsdgmetit- 
tbe meaning of S. 47, C. P. Code. 
(Matint Ah end flfitUr, //.) XJPENDRA LaL PAL V. 
BINOOLalPal. 4S0W.N 1100. 

— S. 47— Parties and repreientetives— Purchaser 
frem tudgment debter during attaekment—lf repreien- 
latne of tudgment debtor, 

\ . a— n^fdebtur of property 


1 —8. 47— Parties and Ikeir rtpretinlalives — 'Repre- 
icntalifeo’—IVhe are ine/uded — Tkeir peiiticn, tf simi 
lor to the! of sheiatt. 

The term ‘representatives’ occurring in S. 47, C. P. 
Code, includes not only legal representatives in the 
sense of heirs, executors or administrators, but also 


Court will not have occasion to enforce il in execution | sentative of an ideal perron, namely. Ihe idol 
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C P CODE (1908), S 47 
Decree passed against them tn personal eapactty^ 
Suit dismissed against them as shebasts — SueAdefen 
dants, if Parties to suit—Ob/ection by them ta tale oh 
ground that property is debutter — AfaintaiHjiilsty 

In a mortgage 'uit some of the defendants were 
Impleaded both in their personal capacity and as shebails 
of an idol The Court passed a decree against them m 
their personal capacity and dismissed the suit as against 

-.cU.k- „ _ u V 

' >ale 


relating to executon and as they in their capacity as 
shebaits were by virtue of the Explanation to S 47, 
*' sale Was main 

' f ) Sailkndra 

•• . • • ■ 43 0 WN 371 

■ ' •±i-~e-(2rnes 19 sull~t‘r9per party against 

viftom ns relief It claimed— ObiectsoH by Asm in execu"- 
tian dismissed — Right of suit 

U , 

ae deemed 
47, C P 


O P CODE (1908) S 47 

attaching a car is bound to give the on ner every aid in 
recovering It a hen the attachment has been removed 
iJVorman,/ ) SORAlMALt- KAILaSH 

1939 AML J 25 
• "S i7—Qeesttons relating to execution— IVAat 
eoHstilute 

Where on the one hand the decree holder alleges that 
a particular property m the possession of a party to the 
decree can be proceeded against in execution, and the 
judgment debtor or his legal representative, as the case 
may be states that it cannot b“ that precisely is the type 
of question that must be settled only under S 47, C P 
Code a 
Dhurpa 


■ 3 47— Representative’' — Hindu widow— Suit 

against by husband s creditor for recovery of debt out of 
estate— Surrender of whole estate by widow tn favour 
of daughters Pending suit—Suiiejuent decree agamst 
widow— Attachment and sale of eslale—Suit bydeugh 
ters to declare property not liable to attachment and sale 
—Jf barred 

A transferee of the interest of a party b*fore a dcLrec 


against a certain property is di 
Way of appeal He cannot ms 

R <53, C P Code althoogh his objection was dismissed 
under O 2l R 58 (Abdul Rashid, /) MAlwlK 
CHAND W IlARt CHAND KiSHEcT CHAND 

18310 8ie-I2EL 140-41PLR 126-= 
A I E 1939 Lab 207 
® ^—Parties to smt—Peoperty held by sudg 
mint debtor claimed to be luakf- Question as to—ff one 
bttieetn partttt 

The question as to whether the property held by a 
judgment debtor, which is sought to be sold m execution 
ofadecreeis wakf property, in which the judgment- 
debtor has no beneficial interest, is a question arising 
between parties to the suit m which the decree wai 
passed and can be determined in execution proceedings 
(TyaSii /) IIEMRAJ RaDHOWJI » ShaHBHaN 
17910 692«11ES 148-AlE 1939SiDd22 

S iy—Qieitioit relating to txecuUon— Decree 

against assets of dteeaied-Obitction that attached Pro 
petty was not an asset of the deceased —if one under 
S 47 

Where m the case of a decree against the legal repre 
sentatives in respect of the assets of a deceased a pur 
chaser from such legal representatives after the 
attachment of the property, obj-cts to its atUebment in 
execution of the decree against the legal representa- 
tives, on the ground that it was not paiC of the assets of 
the deceased he is raising a question which lelafes to 
the execution of the decree In the suit which clearly 
falls under S 47 P CnAt (r, tit nr 
//) ■ ■ ■ 


thee»ta(e m his hands, surrenders the entire estate in 
favour of her daughters and a de tee is subsequently 
pa«sed against the widow, the daughters are not the 
representatives of Ibe widow witbin the meaning or 
S 47, so as to bar a suit by them for a declaration 
that the property is not liable fo attachment and *aie in 
execution of the decree against the widow (S/n /) 
SHIVuShIDDACHAUOOLA V LAKMICHANU ijJbA 
lARAU Kothari 41 SomLB 1007-* 

A IB 1939 Bom 498 
— S 47 And 0 21, B 2Scppr—AJiustmtnt of 
decree by executory agreemcni-^l'ati lily— Agreement 
varying time or manner of enforcement of decree and 
agreement totally adfusUng and immediately extin 
guiehinf decree— Distinction— Appltcahon to exetuU 
decree on ground of repudiation of agreement— Mam 
tamabilitf 

A decree can be adjusted or extinguished by an 
executory agreement if that is the intention of the 
parlies A compromi'e agreement varying the time or 
mannerof enforcement of a decree may be a partial 
adjustmeat of a decree andean therefoie be enforced 
in execution proceedings m satisfaction of that part of 
the decree which remains jet unsatisfied, but if the com- 
promise agreement isa total adjustment of a decree, 
though that agreement may be ihe subject-matter of a 
separate suit it cannot be enforced in execution of a 
decree which h totally adjusted or satisfied Where it 



bits — Release from atto hme it— Return of Property— If 
tan ii decided by a-sep irate suit 

Where a car was attached in execution of a decree 
and sub equently as a result of an agreement between 
the parties the car was released from atta hmenr, the 
matter of the return of the car is patenlly a question 
relatingto the exe-ution of the decree arising between 
the decree holder and the Judgment debtor and has 
therefore to be determined by the f'ourt execuling the 
decree and not by a separate suit Further a Court 


who was to release the other mortgaged property, and 
that it was Ihe intention of the parties that this new 
contract was to extinguish Ihe rights and liabilities 
under the decree, it must be held that there was an 
immediate extinguishment and total adju tment of Ibe 
decree and not an extinguishment dependent on some 
future contingency An application for execution of 
the original decree on Ihe ba'is of a repudiation of such 
an agreement has to be rejected by the ei«coting 
' Court which can order the adjustment to b= reordei 
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O. P. CODE (1903), S. 47 

(Am/. J.C. and U.4C1IHUMAL t. ATTA 

MAHOMED K!!an. ILE (1939) Kat 725- 

A.I E 1939 Sind 343. 

5 VJ—Sccfe — Attliraltcn ta ft aaJrdrtrtton 
[rmud ef death cf flaintiif tefort Aearinf ani dtttncn 

n mil—Canfetmef. 

TT>e execBtingConrt carnot set a'lde » decree on ihe 
i:TOJnd that It 1« noli and roid, but it is op.'n to that 
CooTi to “ce whether the decree under ciecutKn nas or 
sras not null and roid. The question whether a decree 
is null and coid on the ground of the death of a pari) ts 
one which can be rai<ed in execution, and it is open to a 
Judgment-debtor to apply under S 47 C P Coi’e, to 
hare an ex*cntion sale set aside on the ground that ihe 
pla'n'i^ had died before the hearing and decision of the 
suit and therefore the decree pass-d therein is null and 
Tend. (DhatSt end fiaySatid, JJ ) JlAM KHELAWAN a 
Ramudar Choubhuby. 1821C.208- 

6 BE 732-12B.P.9-A.IE 1030 Pat 634 

~ S 47 — Scope — Applications under S» IQ and 20. 
Madras Agriculturnts* Kelief Act-~If fall under S 47, | 
C r. Code Set MADRAS .ACRICULTUBISTS’ RELIEF 
ACT. Sn 19 AND20. 60 LW. 851- 

{1939)2M,EJ.853. 

■S 47— sTre^/— etter tenfirmettan of 
talr—MatntainahUti. 

An objection under S. 47, C. I’. Code, fo the effect 
that the sale abnuld be set aside, cannot be taken after 


■ " -B. 47— >a aitathahiltly ef fra 

ptrlf ly Itgal nfrtttnlalitii af dettattd detlar autd at 

tuth. 

An objeetten that a certain property is eaempt from 
attachment under S 60. C. ?. Code (read with S. 35 
ef the Punjab Relief of Indebtedness Act) raised by (he 
legal repre<eniatire of a deceased debtor, against whom 

gj,,..., , .J.. .-./.l- 

d' 

d! ■ ‘ * 



-S An— ’Scape — Ohiecticn under 60 «///»•«// I 


O F CODE (1906), S 47. 

AIIKNDEU IN RoMBAY), SCH. I, ARl. 1 AMD SCH. II, 
ART. 11. AIJl 1939 Sind 161 (FB.). 

■S Afl-— Scope— Plea at debtor — Instalment 
I Pt irlpafe band— ‘Default clause gtvtng right to sue tor 
I vkole amount on default m payment of two cas.seeutsve 
initalinentt—Defauli — Suit for gtodue snstalmentt 
enlj — Decree for sah—Exeiutson—Plea that suit 
it uld have beets for rahete amount — Competency 

Where in a suit on a mortgage bond providing for 
pajment in instalments uith a default clause giving the 
mortgagee the right 10 sue for the whole amount in case 
of default in p-tyrrent of two consecutive instalments, 
Ihe mortgagee claini. the amount of the defaulted instal- 
ments only and the Court passes a decree tnaking the 
property liable to be sold for the amount due in respect 
of the two instalments alone, it is not open to the 
mortgagor to plead in evecution that the mortgagee 
ought to have sued (or the entire amount due on the 
mortgage, and that ihe mortgagee not having done so. 
the sale cannot be held subject to the remaining instal. 
ments of the mortgage debt in respect of vihich no suit 
has been filed The objection is really not one to the 
manner of execution so much as to the decree which has 
been obtained, and must therefore be raUed in the suit 
Itself and n<^ in the j>rocess of execution. ^H'adsvorth, 
/.) SOBBAYVA P. VENKATASUBBAYYA 

60 L.W. 776. 

— ■ — 3 47— ‘Seep^— Questran sf attaehed properly 

, btor or hts son— Decree obtained 

• • tenting edate ef deceased 


ba* 

deceaseo, uii' uiiuei 1 . Loue, and canoe 

raised up to the date of the confirmation of the sale, 
iAddsten, J.) INAYATv KaRTAR SlNGH. 

41PLE 288- AIB 1939 Lab. 25B 
■ ' —S. Vt {X)— Conversion— ‘Appellate Court, if can 

exercise pateser. 


B. 47 (3) aod O 21, E 15— Appeal — Order dit- 


tion under S. 00 IDI/J fallsonder b. 4/, wc-s* —.•i. 1 i.. i.„ represen- 

objeciion n raiserl before the sale is confirmee ihis section 

duty of Ihe Court to decide it and to see tf it • , meaning that 

diction to rell the property. If it has no junsd ,. ion whether a 

ts its duly to end the execution procee'^'""' j..,, 

to confirm the sale which so far has . , 


■ 436— satisfactton* of that decree is concerned. iStane.C./, 

. . 113. ff„e, / ) ShaLIGRAM V. Dhurpati. 

47-Scope— Order under O 21, R 50(2)and I.LE. (1939) Nag 165=1939 N.LJ.82- 

(3)— If falls under S 47. See COURT Fees ACT (a 8 18210 28B-12EJI.6-A.l.E.1989Nag.l47. 
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C. P. CODE (1908), S 48. I 

— B iZ-~Applteibilit^~AtphcaUoH to revne «' 
fnor apphcalton— Compromisi of extcuUcn procetdtngt 
— Failure to carry out termi — Apphcatten to tatUtnue 
exeeulion~If one for rtiiual. 

S 48, C P Code, bars only a fre'-h application ior 
execotion and not an application by which a prior exe* 
cntion application is revived. Where certain eaccotion' 
proceedings were compromised and on the failure of the 
judgment debtor to pay the in'ialmerls as agreed the 
decree holder applies for continu. 
execution application, the bar under ‘ 
to it It IS clearly an application to 
application which remained suspend 
(Zra ul Hasan and Feirnett, J J ) 

Pyare Lal 1939 O W K 94 ; ' 

1939 0 A 817°>19: ‘ 

1939 A W.B (C C ) S40 > 
' 'S 4Z~ApplieabilUy~Deeree nel taPable ef exe~ 
eution until tie Aappenvte of <i ceiitingeH<y~ExtfuUoit 
— Starting poiiil of limitation. 

S 48 - 


“ ' b. 48 — Scope — If controlled byS. l5, Limitation 
Act Set Limitation act, S 15. 

40 Bom LB 1278. 
• • S 48 and Limitation Act S S—Penodoflt 


piouiuiuiig any application, alter the first, which is made 
more than 12 years after the date of the decree. 5.48, 
C. P Code, therefore clearly controls Art 182 If the 
period of 12 years fixed by S. 48 is allowed to be 


TIQN AC 



' period 

i', V, I.UUV. me uecree sought to be 
executed" cannot be interpreted as mean'"" 
as amended {.James and Rotvland, JJ ) ' • 

S'. llARIfiAR Gm ISFat 395»1939t * 

A I B 1£ 

" S 48— application'~~Tes 
and not farm. 

The question of the character of an appli. 


ve tit buiismetea n substitotion of one denee ior another oi 
I any material alteration in the decree which the Civil 
Pcocedaie Code forbids But where the patties, keeping 
the decieisl liability unaltered enter into a comproRiise 
by which the roeth^ of satisfying the decree is changed 
and the executing Court by its order records the com* 
promise and directs the parties to act upon it, the order 
must be deemed to be a "subsequent order lo pav’*' 


luc j uneis. If necessary 


application (Are- George Fanitn ) OUOH COM- 
MERCIAL BaNK, LTD V Bind basni kder. 

1 66IA 84<*14 Luck 192c> 

Il,B(19S9)Eat 136(PC)=nBPC 178- 
69CLJ SlT^’fiOLW 39°° 1999 ALJ 481<° 
41 BomLB 708=1939 MW N. 692= 
1939 P WN 784= ' 
1939 0 WN ■ ■ . 

18010 S78-1939BD 2 

1989 O ■ ' : 

igSgAWE (PO)43* ■ 

(193 

— — S 48 — Scope— Execiitii 
pirly filed vnlhm 12 years— 

Court 

\ Ordinarily an execution application which has rot been 
properly made within the 12 years' period prescribed by 
S. 48. C. r Code, should not be allowed to be amended I 
soas to deprive the respondent of right of putting frw I 


I possession of the estate or even whether the deceased 
left any estate The extent of liability has to bedecid- 
' ed m execution {D F. Horman ) SRI LaL v MST. 
JHAMKU 1939 A ML J 69, 

I 3a 50, 52 kud ZZ—Scepe and effect of— Hindu 

I father— Death undivided from son— Administration 
I rwit ertdttor—fifaintainaiility tn the absence of 

a Suit for the admi- 
I Hindu who was 
no property apart 
There is nothing- 
iich would °ustam 
Hindu father dies 
{Leach, C J. and 


^omayya, ' ' •’ — ' • ' 
CHETTIAI 

1 • . ■ ■ ■ ■ 
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O. P. CODE (1908). S. 51. 

S 51 and O 21, H 11. and 0 40. E 1— 

£xt ef reeeift' -Pj’etr cf Ceurt 

Ap.'VM tmcnt of a 'ectirer for the parpo*e of execu- 
tion of a de^-tex: hax I'-rn hel 1 to f»- equiuWe excruiion 
It l» not a'wap* re't-'ait hat lecal <xr n>« >n should be 
exhaaxted Wlo'e equitaLle execuuon b> Ifis models 
resort el to Where the decree debt wouW rot onlj be 
xatitSed as in an} other nay and at the same lime the 
jnriEin'rt-debtor sill s»\ed fiorn prrat ptospectire 
loss, a ('ourt may appoint a receirer It ran also be 
tnarie nbere the intere-l' of Imth the lidgirtnt-dtblor 
and decree holder can be >afegiiarde<t. or nhere that is 
theonlrwavin whi.h the decree-holder can hope to 
realise fis de rve or any part of it. ( 7"* mar, C J and 
Ytrh,J') Jal DavsLr JsGDEO ‘•SRSIN 

14 tnek 638-1801 C 29-11 B O 226- 
1939 OJE 248-1939 0 LB II 8 - 
laS'JOWN 20G-A.1E 19J9 Oudh 116 
S 51 and 0* 21. Br. 30 and 6t — 'scope — •'ale 
nithent attachment— If nullitj. ire FXECUTION' — 
Salt. 41 Bam LE 463. 

S 61, PrtTlsa— Oifiifi/y e^ luJfmtaf-JtMtr la 
paf—IitltuttaalifH tf—Juitmmt’Jrbiar an afneu/- 
tmrtii—Hii apifu/lural lanji anJ rtntiinlial iauut— 
tf tan It laitn tn’o atiannt, 

UriJsr the n»xly intrndoetd proviso to S Sl.C. T. 
Code, in determining ih* qaertion of the rapaaiyofa 
Judgment debtor vho is an asriCuHutirt to pay the j 
amount of a deaee. hit aanculturtl taode and hU | 
residential hou«e« cannot be taken into account. {Dtn 
AMamtJ,/) AriiUL IfAMID 
183 I0.133-12BL 

3. 61, Proetao (b>— 

mtani h pay Jiii, 


O P. CODE (1908). S. 63 

tion proceedings that the debtor died leaving pro]>erties 
vrhtch came into the hands of his representatives, then 
It IS for these representatives to account for those pro- 
peritrs and if they fail to do so. they become personally 
liable to the extent of the assets not accounted for The 
principle of the section applies to a decree passed against 
a company nhich has taken over the entire assets and 
liabilities of another company nhen the latter went into 
liquid ilion, and its liability is expressed in thefortn 
adopted in deLrees against legal representatives of 
decta'cd persons As regards the mode of execution of 
suchadcree it does not in principle differ from a 
decree pas-ed aeamsi the legal representatives of a per- 
son who has died a natural death. {^Mahomtd Noor 
ana nkaUt.JJ') DARAB'JNI COAL CONCERN, LTD 
V Kam Chaniira Makwaki 6BR. 664 — 

181 LC 721-llRP 626-20 Pi.T 686- 
AIR 1939 Fat 680 
— — Ss 62 and h%—AU'ard agaiml sen as Ugal 
rtfrtititlatttt ef father— Extcuiian agamti anctstral 
prcttrlv »« ht! hnnii—Ptrmissibtlily 

If an award IS made by the Registrar under the Co- 
operative Soaeties Act against a son as representing 
the estate of his father, the ancestral property in the 
hand' of the son and his ions is liable to be attached 
j and sold in execution of the award. {Fait Ah and 
I'tfrinj. JJ ) SBEOSARAN SINRH V. GaVA AMLA 
COOPERATIVE SOCIETV. 6BR.600- 

161 1 0. 612- 11 Rp. 697-AIR 1939 Pat 600. 

S %1—Dicrii againif wtdaw at legal 
regetttnlalixe «f deteated Auihand—AImor son not tm- 

legal repre* 
iband without 
‘r legal repre- 

. _ • ig upon lueb 


Hal 6BR 16-llRP 162(l)-l 

17710. 797-AlB 1939 Pat 22.1 
. .1- . — g SI, Proviso ci.* (b)— at luJgment- [ 
debtor— Mjmttnanet expentet of dthar—If must 4^ 1 
tahtn into atcmnl. \ 

In the calculation < ' 
for the purpose of S. 
necessary expenses ot • 

and of his dependant' • . 

deducted from nil 
JJ.) MAHOMFON* 


41 P li tl. 14/-A i.a.. Iua9 iiuu 2'/7, 


■ — 9 hi— Slope— Property devolving on hnr of 

dtheor^Mo’tgagt by heir— Priority mtr debt due by 
dt. taxed. 

When properly devolves upon a heir it becomes tne 


S 61. Provl« 1 • ^ ^ 

debtor — Property under allithmeni sn exeeution of 
another deeret—ff can be taken into oeeeunt. 

In the calcoUtion af the means of the pidgment- 
debtor for the purpose of cl. (4J of the " ■' 

C. P. Code, the value of the properly 
in execution of another riecree. canm • 

account. {Muitrand Khundkar, jj / alAHOMLU 
NABIBSKHSH V ABDUL Basep. 43 O.W.N 427. 

8 hZ—Applicahiltly—Deerie paired against 
eempanylaiiiig over aiiets and liabilitsei of another 
company. j 


I 3 52— Void ahenstton by legal refre^nUt-^--. 

Fight of deeret holder to pursue property 

b 52, C P. Code, merely provides it;- y... j 


which IS void in law. the property ii se ^ 

aiieneecould not be pursued I7 fjt 
(Bhide,J,) JACIR CHANDo, Bxrri/, " 

41 P L R S62-AJ2 ST3 T-s n-y. 

S55jAppheab,l,ir a./ 


the assets they have taken. Cnnsequenll . 

has obtained a decree for the payment o . , ■ , 

the property of the deceased, and proves in lue exeui- « pnipeiiy ueiiMVuig uy surnru-'' -. ^ 

Y. D. 1939— la 
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C P CODE (1908) S 63 
equally apply to ancestral or joint family prop“rty which 
comes into tbe possess on of the son or other descendant 
on a partition between him and his father or ancestor 
It IS deemed to be the property of the father or ancestor 
(judgment debtor) for the purpose and within the mean 
ing of S 53 C P Code There is nothing in S 53 
which limits the scone of ihe enquiry or the remedy to 


— S 5^—Legatrtpresintativt--Tftncludet Hmiu 
ton btcommg ojvnir of hit fathtr't preptfiy ty tun/tvof 
thtp 

The definition of the term legal 
include a son becoming owner of h 
by virtue of survivorship for he doe 
the estateof the deceased ana at ar 
intermeddles with the estate of the ceceaseu lie as a 
Hindu son is legally hound to provide out of the estate ' 
which descends to him maintenance for those persons 
whom he late propr etor was legally or morally bound | 
to maintain It cannot be said that the particular pro 
periy specifically charged for the maintenance can alone 
be proceeded against Accord ng to Hindu Jaw the I 
property inher ted bj the he r is liable for the mainten I 
ance of the persons entitled to maintenance If a charge 
IS placed upon a specified property it is only for the 
sake of convenience and it does not 
derofihe right given by law on ih 
{.Almond J C and SfoA J'\ AUTA ** 

JOCINDAkKaUR 1S4I0 4S6- 

A I av a euu 

63— Scope— Mortgage decree aga nst father— 
Flea by son that no debt eauted- If precluded Ste 
HINDU t AW— Debts 1939 M W N 918 

■ — S 66— rfr/rri vihirt silarv net altaehabte— 
fropritty 

Where the salary o 
no portion of it woul 
Code to allow a dec 
arrest of sich a judgr 
law tid culous {D 
Mohammad 
- -S 55~-BonJ 

tah"t O'd'ffd hv C'<trt—(«trt fi/rmtll him I 
abs 


0 P CODE (1908) S 60 

I The occupant of a bouse in an Istimrari Estate, is 
entitled on eviction to remove Ihe materials of the 
house and hence to that extent he ha^ an attachable 
and saleable interest in the house {D R Norman'^ 
MOOlCHANDi/ durga Pfrshad 

1939 A M L J 102 
— — S GO— Jagir— Grant to person to enjoy so long 
as any descendant should survive— Proliibiiion against 
transfer— Effect— Saleability in execution of money 
decree d"// GRANT — AUENABILITV 18 Pat 370 

S 60--Proptriy~Preiimiiiary detree for dttsolu 

I ttOH of partnership and jeeounli^Altaehabilily— Mode 
of ottaehmeHt—O 21 R S3 (4) 

A preliminary decree for dissolution of partnership 
of attach- 
3e though 
It iiever- 
1 as pro 
(4) and 

I can be attached in the manner piorided therein {Fazl 
I Alt ant Chditerft, JJ ) KATANSHI HiRJl BhOJRAJ v 
I TRICUMJI JlWANDAS 18 Pat 688 = 

1939PWN 839 

I -3 60— employee^Pohcy in Mutual 
Relief Fund — Appointment of nominee — EFeet-~De(ret 
against enployee during li fe — At ackment of amount 
I un Ur pAiey after deafh^Suitainability 
! A lailway employee w bo was a member of tbe Mutual 


during service and his creditors who had obtained a 
de ree against him in his lifetime proceeded to execute 
the decree by attachment of the amount of the poUc? of 
Che decea ed in the hands of the fund 



executed by the surety if that bond provides that he 
should app-ar o ly when ord’Ted by thcCoirt if lh« 
Court has perm tCed Che judgment debtor to absent 
himself, and if he then absconds the bond cannot be en 
forced against the judgment debtor But if there is a 
disobed ence by the judgmvnt debtor of an order of 
Court, whether exnress or implied to appear frima 
facie the surety is liable and*r ihe bond (Davit JC 
and Tyti I /) Pfoples BaNK, ETC v Nantkuam 
I LB (1939) Eat 401- AIB 1939 Sind 270 

— — S QO-^APplieabil ty ta distraint t « 


— — S 60 House III It'imrari E'lile — Ittiehaii 
hty 


3s 60 4 and Electilclty Act S 8 (1)— 

Attack nent of property of heensee whose licence has 
been rtujk*d — C P Code Aoji nffecttd hy the BUcIrtcity 
Act — Scope of S 5 (f) of the Electricity Act 

Where the judgment debtor is a 1 censee who^e 
bcenoe under the Electrtaty Act has been revoked the 
Court when It has to cons der whether under S 60 C 
P Code his property is or is not liable to attachment 
and site in execuiion of the decree has to bear in mind 
S 4 C r Code As the Electric ty Act is a special 
aw the provis jns under the C P Cole are subject to 
any ond tions regolat ng that pro edure by the provi- 
s OPS of the Ele ir cuy Act When a I ence is revoked 
certain provisions Jail down by S 5 of the Act have an 
imperat veeffect and under those pr visions the licensee 
has the option of di posing the property of the under 
talcingin such manner as he tlinics fit under Cl (f) 
only Thatclauseis more or le s re'‘i luiry and comes 
into operation only when the preceding provisions in the 
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C. P. CODE (1908). S. 60. | 

eatliet cUases have been complied with. < /gKit AhmaJ 
cni jj ) R<dka Krishna B&Ni rRAS\D v. 

KiSJIURE Chand Shiva Charan Lal. 

1939 A.LJ 983-1939A.WE (110848. 

' S 60 PrOV 11) Cl (b) — Cenitrutttcn—'linfle 
wunit cf hushjnir)'‘--EHpne er trJttr-fumf kuJ ij 
«lrtc>i/iurttl fer trngauen ef htldl 

The term 'implemenM of ha>bandfj’ in Cl fe) to ; 
Prov 1 1) to S. M should be interpreted In a fur and 
reasonaole ard even a generous «pmi and not in a 
narrow and mean manner. The dau'e is not intended 
to force agrmltarisis back to priimiite wa)s but to 
protect them in their luehhcod as agricuhuiists by pre 
renting the a'lachmeni even of tho'e mechanical means I 


as 4’i agiicuiiaii'i ail I lucieioie 11 Luiiies vmnin lue 
term 'implenenis of husbandry.' (.Dmt, J.C anj 
Tr^hl.J) UOHARAM DALUMALf ROZtSHAMBE. 

(1959J Kar 499-281 20.S50= 

—1/ turn . , 

AlUhe- . • .... 

(1), prosi..u. .... 4 . C.SI .c, aie wll .< e I>.a.e 1 • .... 

the eaempiions providM thereunder are < * 

and any man 11 entitled to all the beneStt 
con&ned to one only. If be is qualified ' 

{Bafu/tr, j.) municipal Corpora 
Rangoon S', kau Qckari. 1939 Bang ' . 

AJ£.1939BaB8 4311. 

' ''8 CO (1) t.b) t-Ui Afriiutfuriit—T/lf. ' 

The word 'aEriculturiii* in S. 60. C P.Code, may be 
defined as meaning a person who personally engages 
tuBiself in the occupaiionof tilling the soil and who 
derives bis livelihood from that occupation and cannot or 
does not maintain himself from other sources. It Is not 
caeant thereby that the sole source of bis income or the 
mam source of his income mu • 

tilling the sod. No doubt in 1 
ready te<t would be aftorded • 

source of income or the sole sou 
ts not an absolutely correct 

whether a man personally engages in tilling and whether 
this occupation is essential to his mainreiiance {.Daltp 
Singh, Afjnret and Bam IMt./J) NIHaL SiNCH ir. 
SRI Uaai. 18410 961^12 BL.190** 

41PLB S60°A IB 1939 Lab 388 (P B ) 
~3 60 (1) (c)— — iftantng of. 
Protection given by S, 60 is intended to be given to 
those who are real tillers of the land 
within the meaning of S 60, is a pern 
dependent for his living on tilling of soi 
maintain himself otherwise ; mam, cb 
sources of income are not the prop'r tes I .......i, . .. 

person chiming protection under S CO. h a targe land- 


Qarza 18010 212 = 11BL 636= ! 

41 F.L B 225 = A I B. 1939 Lab 40 
' — S 60 (1) {.f.'S—'Agneulturitt — DiltrminatieH 

«f I'alut—ATjlei’ial hmt—Propirty allaehtd whentH 
toxtision of legal represenfati't of deiler— Status of 
legal rePfiuntitive— If material. 

The question whether the iudemml-debtor is an 
^Ericultarist'’ within the meaning of S. 60, C. P, Code, 


O. P. CODE (1908), S. 60. 

has to be decided with reference to his status at the 
date of the attachment. If he becomes an agriculturist 
at the date of the attachment, his property cannot be 
attached although at the time of the decree he was notan 
agriculturist Similarly if he ceases to be an agriculturist 
atthetimeof the .nitachinent, his property can be 
attached although he was an agncolturi't at the date of 
the deaee. ^Yhere, therefore, property is attached 
while in possession of the legal represeniaiive of the 
debior.it i« the status of the legal representative and not 
that of (he original debtor that determines the attach 
ability or otherwise of the property l,Dattp Smgh, /) 
Baldev Singh z/ Sher Singh 41 PLR 524*.° 
A I.I» 1039 Lab 666. 

agriculturist— Dtsmtt, 
cutten — Sons, tf can 

against a father of a 
joint family, the father objects to the sale of his house 
on the ground of its being exempted under S. 60 (1) (r), 
C. p. Code, from such a sale, but it is dismissed for 
default and the hou.e It sold, it IS not open to the <oi|s 


those 
n their 


AI.B 1939 All I 


602- 

621- 

431- 

9(rB). 


■ S. 60 <l)(c)(ft8 ameoded b; Puajab Belief 
of Indebtedness Act)— ^ewr of mtolvent— Exemp- 
tion 

If the insolvent was not engaged in the occitpalion of 
tilling the land on the date of order of his adjudication 
and there ts nothing to Indicate that he mslntamed 
I — .< ..r.,., ». .1 __ agriculture at that time, his 

I attachment and sale under 
• as amended by the Punjab 

l. (.Ttk CAxnd J) AMAR 
.. ■ . 41PLR 663 = 

A.I E. 1939 Lab. 537. 
- . s 80(1) (cj as amended bp S SSofPuojab 

Belief of Indebtedness Act— /udgmerU debtor's house 
lent to and oetupted by his sons viks art independent 
Proprietors— Exemption form attachment. 

Where the house of the judgment-debtor was not 
occupied by him but was lent to and occupied by his 


Sultan p. Official Receiver. I82IO 631 = 
12 BL. 61 = 41 P.LR. 377(1)“ 
A I B. 1939 Lab 60. 
• . 3 60 (1) {ti)—Seepe—Agr>eultunst waning 

aiteettom to attaehmenl and sale of house— Effect 

There is no Statutory bar to an agricolturi^t volun 
tardy alienating his houses. The bar under S 60h 
against the compulsory sate of such a boa<e in esecution 
of a money decree. Where therefore an agriculturist 
waives objection to attachment and agrees to the sale of 
the houses In execution of the decree, S 60 does not 
protect the houses from attachment and sale. A.I.R. 
1935 Lah. 164. Foil {Tci Chand. NathaSinGH 
o. BhaG MaL. AI B. 1939 Lab. 316 
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C P CODE (1908), a 63 

equally apply to ancestral or joint family property nbich 
comes in o cbe possession of the son or other Jescendant 
on a partition between him and bis father or ancestor 
It IS deemed to be the property of the father or ancestor 
(judgment debtor) for the purpose and ntthin the mean 
ing of S 53 C P Code There ts nothing in S 53 
which limits the scoie of ihe enquiry or the remedy to 


“ “S bZ~Legal rtpristHtativt~tf meludtt Hindu 
ton btcomtng owner of hts father' t property by turvivf- 
thip 

The definition of the term 'legal representative* does 
include a son becoming owner of his father’s property 
by virtue of survivorship for he does represent in law 
the estate of tbs deceased and at any rate it is he who 
intermeddles with the estate of the deceased He as a 
Hindu son is legally hound to provide out of the estate 
which descends to him maintenance for those persons 
whom the late proprietor was legally or morally bound 
to maintain It cannot be said that the particular pro 
perty specifically charged for the maintenance can alone 
be proceeded against According to Hindu law the 
property inherited by the heir is liable for the mainten 
ance of the persons entitled to maintenance If a charge 
IS placed upon a specified property it is only for the 
sake of convenience and it does not 
derofihe right given by law on th 
(.Afmoni J C and Seefi J) AUTa 
JOGINDAkKaUR 184IC456- 
Ati. 

B3— Scope— Mortgage decree against latbei — 
Plea by son that no debt exuted— If precluded See 
Hindu i aw— Debts 1939 M W N 918 

S Arrest where ealary not attachable— 

Propriety 

Where the salary of a judgment debtor is such that 
no portion of it would be attachable under S 60 C T 
Code to allow a dec 
arrest of such a judgr 
Ian ridiculous {.D ‘ 

Mokammad 

3 ^^—Bond 
when ordered by C 
absent hsmself— Latte 
under bond 

The fact that a judgment debtor 1 
a person has stood surety absconds 
involve a breach of the condition 
executed by the surety if that bond provides that be 
should appear 0 ly when ordered by the Cowt, if the 
Court has permitted the judgment debtor to absent 
himself, and if be then abscond* the bond cannot be en 
forced again't the judgment debtor Dat if there is a 
disobedience by the judgment debtor of an ore 
Court, whether exoress or implied to appear 
facte ihe ‘urety is liable under the bond {.Dtns 
andTyibi /) PEOPLE S Bank, FTC V NANIhi i i 
ILE (1939) Ear 401= AIR 1939 Slofl 270 
' S QQ—Abplieahility to dtfirainl t « 

Distress is not permitted under C P Cod» and pro 
■visions of S 60 cannot be anpl ed by anafogy to dist- 
raint {.Davit JC ani Weston /> GhULAM 
KHADIRp MOHIOtN TIAII AMMOD 

ILR (1939)Kac S6G = 18iIC 698-= 
AIR 1939 Slad276 
— — S 60 Haute in /s'l'nrjri Ertate — itfiehaii 
illy 


O P CODE (1908), S 60 
The oonipant of a bouse in an Istimran Estate, is 
entitled on eviction to remove the materials of the 
boose and hence to that extent, he has an attachable 
and saleable interest in the bouse (D B Norman") 
MOOLCHANDp DURGA PFRSHAD 

1939 AMLJ 102 
— ' S 60— Jagir— Grant to person to enjoy so long 
I as any dcKendant should survive — Prohibition against 
transfer— Etfect— Saleability in execution of money 
decree Grant — ALIENAbilitv 18 Pat 370 

■ ' 3 60~PraPerly — Preliminary decree for dissolu 
Uon of partnership and jecounts — Atiachahhty~Mode 
of attackment—O 21, R 53 (4) 

A preliminary decree for dissolution of partnership 
and for accounts is property which is capable of attach- 
ment within the meaning of S 60 C P Code though 
It may not be capable of immediate execution. It never- 
theless creates rights which must be regarded as pro 
perty Such a decree falls under O 21, R 53 (4) and 
can be attached in Ihe manner pi orided therein {Fat! 
AUan<l CkcUteru JJ\ RATANSHt IIlRH BHOJRAJ ti 
TRICUMJI JlWANDAS 18 Pat 688 = 

1939 P W N 839 

——3 QQ— Railway employee— Policy m Mutual 
Relief Fund— Appointment of noininee~BFect— Decree 
against employee Junng hfe—At aekment of amount 
under pAtey after death—Suitainahlity 

A laiiway employee who aas a member of the hfutual 


during service and his creditors who had obtained a 
de*ree against him in bis lifetime proceeded to execute 
the decree by attachment of the amount of the policy of 
the deceased in the hands of the fund 

Held that tb- deceased had no interest in the Relief 
Fund which passed on his death to his legal representa 
lives as the ownership of the R-hef Fund and therefore 


33 60 4 and Electricity Act 8 6 (f)— 

Attachment of property of Ueensee whose Itcenec has 
been reooied—C P Cotte AoJ) nffeeted by the Electricity 
Act — Scope ofS 5 (f) of th’ Electricity Act 

- <• « _ J i. - see whose 

■ voked. the 

S 60 C 

atlacWmenl 

and sale in execution of the decree has to bear in mmd 
S 4 C P Code As the Electricity Act is a special 
aw the provis ons under the C P Co le are subject to 
any ond tions regulating that procedure by the provi- 
s OP* of the Ele iricity Act When a licence is revoked 
certain provisions laU down by S 5 of the Act have an 
imperative effect and under those pr vi«ions the licensee 
. ‘ ‘ '' der- 

(/) 

the 
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C P. CODE (1908). S.60. 

earlier clashes ha\« b«en complied tnth, Mhmad 

«ni Biipat. JJ ) Radiu Krishna Beni Prasad v. 
Kishure Chand Shiva Charan Lal. 

1039 AL J 933-1939 A WE. (KC )818 

"" ■ S 60PfOr yl).Ct(t )) — CcnstrucUen— 'Imfle- 

wuntt d kuiKindry“--E»C>ne er reittr-fu’^p tittJ by 
eznculturtst ffr irrifatifH ef ptldt 

The term ‘imptemeiits of ha^handry* in Cl (»/ lo 
Prov 1 1) to S. bO '•hould be inierpreied in a fair and 
reasonaote ard e«ena generous *pirit and not in a 
narrow and mean manner. The ciau^ it not intended 
to force agriculmri.is back 10 primiiite ways but to 
proiea them in their livelihood as agriculiuiisis b> pre 
veniLng the a'tachment even of iho'e mechaniLal means 
whereby they plough and iriigatc and coUivate the 'Oil 
and obtain their livelihood as agriculluritts An engine 
ora waier-pump n neces<ar) for the agnCnlluiisl to 
irrigate and culiivaie bit fields and earn his livelihood 
as a*i agriculiari^i an I therefore It comes within the 
term implements of ho'bandry,’ (Dnti, JC and 
Train, J) Udharam Dalumalo Rozi Shambe 
IX.E (1939 1 Kar 499^181 LO 250- 


C P. CODE (1908), S. 60 

has to be decided with reference to his status at the 
date of the attachment If he becomes an agriculturist 
at the date of the attachment, bis property cannot be 
attached although at the lime of the decree he was not an 
agncullurist Similarly if he ceases to be an agriculturist 
at the time of the attachment, his property can be 
attached although he nas an agriculturi't atihedateof 
the decree. Where, therefore, property is attached 
while in possession of the legal representative of the 
debtor, it the status of the legal representative and not 
that of the original debtor that determines the attach- 
ability orocherwise of the property {Dalip Singb, /) 
Baldev Sjnch r. S her Sjnch 41 PIE 524“ 
AIR 1939 Lab 556. 

' 3 60 (1) (c)— 0 / agriculliirisl—jOismti- 

tat gf fathirt eiiectton tn txteutien — Sent, if can 
re-agifMt It, by nparate tutl 

Where in execution of a decree agaimt a father of a 
yoint famil), the father objects to the sale of his house 
on the ground of its being exempted under S. 60 (1) (r), 
I C. P. Code, from such a sale, bat it is dismissed for 
\ default and the hou.e is sold, it is not open to the «ons 


—Iteum. . 

All the smij ueaui luuuu.i, .iv .. vU/ ....-e. 

(1), proviso, C P. CoJe, ate on the same footing, and 
the eienpiions provided ihereaoder are cumulative, 
and any man It entitled to all the benefits and not 
confined to one only, if he ts i^uahfied to do so 
(BarWiy, J) MUVICJPAL CORPORATION “F 
RANGOON V. Kam Bghari. 1939 fiaQg L B SOI- 
Al,£ 1939 Rase 432. 

' 8 60 (1) (b) EOd (C)“' Agri(ulluriif—Tnl. 

The word 'agriculturi'i' in S, 60, C P. Code, maybe 
deSn*l as meaning a person who personally engages 
himself in the occupation of titling the soil and who 
derives hii btelthood from that occopaiion and cannot or 
does not maintain himielf from other sources It Is not 
meant thereby that the sole louf •*'- 
main source of his income mu ‘ • 

Ming the sad No doubt in 1 

eeady te*t would be awarded • 

source of inhume or the sole soui 

IS not an absolutely correct 

whether a man psreonally engages in tilling and whether 
this ocmipation 1 > esseniiaf 10 his mafn'enance (.Dthp 
Sing\, Mjnrot and Ram tail,//) NIHaLSINCHI' 
SriRAM. 18410 26t=3l2EL 190- 

41PLE.B60-A1E 1939 Lab 388(rB) 
— 3 60 (1) (c)— “/fer/rB/rurv/r” — Miannig of. 
Protection given by S. 60 is intended to be given to 
those who are real illler* of the land ‘ • 

within the meaning of S 60. is a pers 
dependent for his living on tilling of so 
maintain himself otherwise , main, cl 


tieinginat inasinuLu as me lamei uau iepii.«Liui.u me 
sons in the execution proceedings, the decisions in those 
pro'eedmgs are as much binding on them as on their 
father. fXh^m.C.t .Celhtttr and Canga 

. • ' *"1) All 602- 

• )LR 521- 

• • • • H0)4Sl- 

A 1 E Itiati All 399 (7 B ) 


9. 60 (l)(c)(a8 amended by Punjab Sellef 
of Indebtedness Act)— /ywv of lutolwnt—Eximp- 

If the insolvent was not engaged in the occupation of 
lillmg the land on the date of order of his adjudication 
and there IS nothing to indicate that he maintained 
agtlcuUste at that time, his 
1 attachment and sale under 
• as amended by the Punjab 

t. (rr* Cklnd J.) AMAR 
• ■ . 41PLE 663- 

A.I R. 1930 Lab. 637. 

9 60 (2) (c;s5 amended by S 35 of Punjab 
Belief of Indebtedness A^X—Jndgmint^debior'i kouse 
lent toand otfugiid by An tout v/io are iHdependent 
propnetort — Exemption form attaehment 

Where the house of the Judgment-debtor was not 
occupied by h im but was lent to and occupied by his 


■ S. 60 (1) (c) — 'Agrieullurlif — Determination 
of I'atui — Material time— Property oUaehed wkenen^ 
Pciieiiion of legal repreieniatne of debtor— Statut of \ 
legal represent , live— If material \ 

The question wheiher the ludgmenl-debtor Is an I 
agriculturist’* within the meaning of S. 60, C. P, Code, | 


A.I E. 1939 Lab 60. 

■ 3 60 (1) {jil— Scope— Agricultueiit toaivtng 
obieetton to attaekment and tale of home— Effect 

There is no statutory bar to an agricalturist volun 
tardy alienating his houses. The bar onder S 60 is 
against the compulsory sale of such a hOQ<e in execution 
of a money decree. Where therefore an agriculturist 
waives objection to attachment and agrees to the sale of 
the houses <n execution of the decree, S 60 does not 
protect the houses from attachment and sale. A.I.R. 
1935 Lah. 164. Foil {Tek Chand, /) NaTHA SlNOH 
o. BHAC MaL. A.I B. 1939 Lab. 316 
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C P. CODE (1908) S 60 
— —''as amended in 1937), S 60 (1) (h) — 
Construction an I scope of 

On a consideration of the entire S 60 C P 
Code there is no doubt that the latter part of Cl (4) af 
sub S (1) protects from attachment in execution of a 
decree salary of all persons in receipt thereof other than 
public othcers and servants of a railway company or 
local authority {_Lobo j) HurMASJI JamshliiJI 
/nre 182 I C 185 = 12 R S 1* I 

AIR 1939 Slsd 134 

—(as amended in 1937) S 60 (1) (i)— , 
Interprctation-^PnncipU of 
Cl (^)afsabS (l)ofS 60 should be Interpreted 
With reference to the entire section and any inlerpreia 
tion founded upon that clause alone would be on afe 
and unwartanied by all canons of interpretation 
{.Lobo /) HORMaSJI JaMSHEDJI Jars 

18210 185 = 12RS 1 = AIR 19S9Sfndl34 
S 60 (1) (l)--/1ppiica6i/ity~(iiaewat 
Profits accruing to ghaivial~Attachabihiy in 
of dtcrtt agiin t him 

The profits accruing to a ghatwal from bis 
not his salary within the meaning of S 60 C . 
and IS not on that account exempt ^ 

The surplus profits of the estate after 
outgoings are to be regarded as the p 
of the ghatwal and are therefore liable 
execution of a decree against him 
Chatlern, JJ') llAhSIDHAR SHROFF * ASHUTttSH 
180IC 8-5BR 344-11 SP 436- 
1939 PWN 86 -A IB 1939 Pat 242. 

’ ■ S 60 (1)(1)— i4r/ar4mr>«r of salary— Cvtnpro^ 
mist by tudgment debtor waiving obtection — Validity 
It IS open to a judgment debtor to enter into a com 


“ — -S 60(1) lk)—iubterjpiioiis payable to Prow 
dent PunJ— Exemption 

The definition of Compulsory d 
Provident Funds Act applies to * 
referred to in S 60(1) li) C P 
* <ab<criptions/D or deposits in". 

Judgment debtor is therefore entuieu to uaim exeniu 


C P CODE (1908) S 64 

of the attached property would have to be distributed 
amongst all the attaching decree holders by the superior 
Court or the Court which has first made the atUchment 
in accordance with the section ^\here tbeirfore the 
nwal decree holders have not attached any of the proper- 
lies belonging to the judgment debtor they cannot 
invoke the provision of S 63 (S Af Chose ard Afu- 
kkeriea, JJ) FaTIMA KhaTUN v ASHANANDA 
BCHara IliR (1939) 1 Cal 468 

Ss 63(1) and 73 (1)— Attachment by Courts 

of Jiffirent grades— Sate and r ahsahon by superior 
Court— Attaching fe ree hoi i.r or tnfertcr Ccu’t if can 
apply la sup nor Court for rateable diitributivU 

\\ here the holder of a Munisif's Court decree obtains 
from that Court an order for attachment m execution, 
of certain property of the judgment debtor and the 
holder of a decree in the ‘'ubordinate fudge’s Court 

te 


llatejoet siiiuu ui • Uuu i 


Chand*" Gurmal PraRAI) 

ILR (1939) All 162-13610 714- 
IIBA 616-19S8AWB (H0 )870- 
1939ALJ 4-AIR 1939 All 169. 

- 8 Qi—App/i ability and scope— Attachment 

before ludgmenl-Ptfui sites of Velidit^-Aftre order of 
attachment— Sufficiency— Private transfer— When vot i 
—Hon.complia’ice With formattHes of due attaekment^ 
Effect on pntatc alienation 

An attachment before judgment under O 38 R 7, 
C P Code has to be effected in the same manner as in 
' ' decree and in th case of 

provisions of O 21 K 54. 
led with A mere order of 
unless all the processes of 
to effect a valid atlachment 


payment it be omes a subscription to the Fund and aj 
subscription to the Fund is a compulsory deposit and I 
therefore exempted There is no intervening moment ] 
when It IS susceptible of attachment (Boguley /) 
Municipal CoRpoRATtON of Rangoon r RA»r 
Bemari 1939 Rang lb 504- 

A J R 1939 Bang 432 , 
S 60(1) (\)— Attachment of salary m contra 
vention of— Consent of }udgment debtor — Effect of I 
S 60, C P Code Is a prohibition only again*! | 
forcible attachment or sale and there is » 
to prevent a judgment debtor from eons 
attachment of half cf his salary althoog 


— S 64 --Constra lion — * Private transfer"— 
Transfer by erranteoient between parties effected tn 

61, C T*. 
olely by the 

act of parties and not as a result of a judicial decision. 
If in real ty there has been a transfer by the private act 
ofpvrtie* It does not cea'eto be private by being given 


^ I 41 BomLB 473 -AIr' 1939 Bom 212. 

C F Code It Is necessary that ‘evera! decree holder*, I - 5 6i— Scope— Attachment of movable property 

who are executing Iheirdecrees against thesamejodg .tn Brntish fndia— Subsequent adeudieation of tudgment 
ment debtor, in different Courts must have attached the j debtor at tntnlvent by for.ign Court— Effect of— Private 
same property or certain common properties belonging to j /«/erw«/ien<»/ har—dtiathment subsequent to adiudiea- 
the judgment debtor In such cases, the sale ^toexeAsi tion— if prevails against foreign receiver 
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O. P. CODE (1908;. S. 64 

An adjuiiicaiion of a person as insolvent b; a foreign 
Court o^rates av a piirate transfer ttitnm ibe meaning 
•of b 64, C r C<^e On such ad]u licallon, the only 
propeit) that tests in the re.'eiter is the motable 
property nhiJi the insolvent nas free to a'-'ign on the 
date of the adjud-caiion and such propeity ve-ts tqr 
rirtoe of private international la«r, Itut the adiwlicaiion 
does not atfect the lights of a creilitor nho nas attacned, 
before adjudication the movable property of the in«ol- 
Tcnt He remains entitled to the benefits of bis attach 
tnemt. But an atta,.hment after adjudicatmn by a forrisn 
Cosrt u entirtl) a different matter Theieeiver of 
tbe foreign Coutt is entitled tu all the free asset* of the 
insolvent, as'Cis srhich »ere free at the slate of the 
«d]udcation. ard they mu'i be deemed to be tbe 
moneys left over alter satisfaction of the claims of the 
creditors nbo had attached before the adjodication 
Tbe provisions of St 64 and 73 do not override ihe tale 
of private international lav, and creditors «ho attach 
After the foreign adjudication cannot claim anything oni 
of tbe asseu on the ground that they have claims 
enforceable under tbe attachment ILeati, C J »nd 
Xunki Kaian, /.) VfERANNA Sha r UPFICIAL 
Receiver pK Secusderauad 60 LW 701- 
(1930;2MEJ. 850 
3 ^k—Steft and tWiet <>/~C '"Jt 

incut diHfr fer Itit ef frfft'ty IJ an l\er~SHiittufnl 
Atliehwunt vf t'aft'ly—Salun furtutnu of tontract 
■^If tmd ozotnst «ft4c4i»«/ trtJtter—lniMtnty at 
fuipntnl-dtbtor^Solt by Offtial Rt-tfv<r tn ttmit of 


O.P CODE (1008), S. 68. 

V llAbMAPPA. 41BomLB 913- 

AIR. 1939 Rom. 492. 
— S. 64 — Scope— It tnvaltdatts sale in execution ef 
another deerer 

Under S. 64, C. P Code, the attachment only serves 
to prevent a private transfer of the property and cannot 
invalidate a judicial sale in execution of another decree 
(Biide,/) PkEMCHANDf MoLKHRAJ. 

41PLB SOS- AIR 19S9Lab 380 
■3 61— Si.ope — Order allowing claim to attached 
property — Transfer byauceessful claimant before suit to 
set aside claim order— If void. Set C. P. Code, O 21, 
R. 63, , 17 Pat 688. 

S. 66— Applicability — Purchaie out of joint 

funt at Court auction — Certificate in the name of one— 
Suit by othen, for poitessien, if barred by S 66 

Whe'e three persons agree to purchase certain 
' pioperty at a Court auction sale and it is so bought out 
I of funds contributed by each m certain agreed shares, 

' but (he certificate was issued in the name of one of 
them, a salt by the others for posses'-ion is not affected 
by S 66, C P Code, for tt has no application to such 
a ca*e It is not a case of some agreement secret 
or otherwise whereby A buys in B'e name. The 
pUinliRs' right springs out of the fact that the purchase 
«as made out of joint fund contributed to by the three 
per>ons (Stone, C J and Bole, /.) BHUDARSAO v 
SamarathmaL. 1939 NLJ.S39 

■S 66— Effect of 


tbe jadgnent'debtor la the property which is all that is 1 
Attacbed, Is on fie date of the attachment ({oalified by | 


trial et the case to rely on other grounds which had not 
biren tbe subject of trial or adjudication in the Court 


^uently in purtuance of eontract made Prior toottaek- 
ment— Priority over attachment. 

S 64 and O 38, R. 10, C. P. Code, mast be read 
together. S 64 applies to an effective attachment; un- 
der 0.38, R. 10, an attachment before judgment is not 


' 3 &— Scope — Statui of judgment-debtor at 
aeritultnnet—tVhen to be eoniidereJ—Sfatertal date— 
Compromiee agreeing to gite up plea at to ttatut—Order 
far tale — Siibiequent claim for transfer of pro'eedingt 
I to Coilector—tf barred— Duty^ of Court 
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C P CODE (1908), S 73 I C P CODE (1908), S 73 

the statas of the debtor IS to be considered IS the da'e on I 181 1 0 216«11BB 331=41 Bon L E. 176» 
which the order for sale is passed If on i date prior to ' A I E 1939 Bom 112 

the order for sale the judgment debtor agrees under a j S 73 — "Antit held 6y a Court"— Afeney fatd 


on the date of the order for sale he tvas ar agiicnltnn<t | 
But if the judgment debtor fails to put forward his I 
contention that be is an agriculturist to claim transfer | 
of proceedings to the Collector when he ' 

notice under O 21, R 66 for settlement of the 
the proclamation, and the Coart makes an order 
and issue of proclamation, that order becomes 
on the judgment debtor and conclusive unless he takes | 


ludgmtiil arbter by way of ■ . • • 

txttution of ex parte deertt , 

Prtik decree patted afU ' 

execution— Right of ether 

triluhOH— Order of rate, • 

S.A7. I 

S 73, C r. Code, does not apply to monies paid into I 
Court in a suit when no question of execution arises I 


section ate wide enough to cover not only the money 
which the judgment-debtor is compelled to pay, but also 
money voluntarily paid into Court by him to satisfy a 

-- 1 . ~.i j 

lion of a 
It for the 
■ paid by 

a judgment debtor lyider O 2j, R. 55, C P Code, 
irticnlar debt, 
inder S 73 , 
when all the 
O 21. R. 55 
dgment-debtor 
rely earmark- 
of the decree- 

• <- * « . I .;uuu6 uy operation of 

which would compel the 


to be applied for payment of the de 
that It cannot apply the money in pa • 

of B The Court cannot commit 
substance a breach of trust The 
an ex parte decree against the defendant applied to > 
execute it The defendant asked for a stay of execution 
and the Court granted a stay on condition that be gave 
security The defendant produced a surety who eaecot 
ed a surety bond for a sum of Rs 3,400, agreeing that 
the defendant should submit to and discharge bis 
liabilities on the decree or order which decree or order 
would passed. He also undertook that if the defen 
dant faded to act accordingly 
pay into Court the sum of Rs 
decree was subsequently set asi 
Court pas'ed a decree in fav 
On an appU-Jtion liy the tatter f ■ , • • 

deposited the sum of Rs 3,400 into Court Two other 
persons who had obtained decrees against the same 
defendants in other suits long after the stay of eiecation 
in respect of the plainliSs decree applied forraleable 
distribution out of the sum of Rs 3,400 
that the Court hav — *■ 
terms that the Court should 
plaintifi's debt, should not r • 

ment of somebody else s de 
debt, and the amount of 
surety was not therefore 
distribution 

ffeld furtktr, that the qn 


41 BomLE 99/-AIB 1939 Boza 468 
73 and O 21, E PA— AttacktitHt of salary— 
Rateable diilrikutien—ff applies 
The rule relating to rateable distribution applies to 
attachments of salary No inference can be drawn from 
O 21, R 48, C P. Code, to the effect that the intention 
was to make an exception from that rule Further O. 
21, U 48 cannot override the substantive provision in 


S 73— Construction — 'Decrees pjtsea against tie 
same fudgment debtor' — Separate decreet against father 
and tons, but executable against tame estate 

The language of S 73 (1), C P. Code, h clear and 
nnambigaous and as it stands it is not possible to hold 


uiijici lue uaiauasi pending 
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C r. CODE (19081, S 73 


Wore 5t to another Conit at its bidtimf* J.) 

N'INCArPAr ADlVEPrs 4IB0111I1S. 997-> 

A IJt. 1939 Bom 468 

■ » S 73 — rro'edore— Application for eaecntion— 

Nece»'ity— Atlachtnent by Mun'irs Ccort and Sob* 
Coori— - Keahjatiori bj Sob-Coutt — Mon»if*s Coort 
decne bolder, if shcnld foVow proceduie laid doon by 
S. 73 (1) S,t C. r. CODE. Ss. 63 ( 1) AND 73 (I ) 

1938 A 77 B (TI O ) 870 

■ Ss 73 ABd 145— A’rA/irn/icn frttn 
Atcthir dfcret idier cfaintt umt luJgmtnt JtHcr — 
Jf <en claim tottaUrdutrilutieii 

M’here there has been a realitation from the sorely in 
respect of a decree, a diflerent decree bolder as asainst 
same judgrient-debtcr, is not* entitled to rateable 
dlstilboiion oct of that realisation {P^tack, /I 
Sakhakam t. MahsDeo 1933N1.J 634 

— — S li—Kiglt to affly—MclJfr at metts>t(C 
Jeertt. 

A mottEage decree ra"etj under the provisions of 
O 34, which directs tbat tbe amoant dee to the decree 
bolder shall first be paid oat of the tale proceeds of the 
mortgaged property is not a personal decree at first 
instance even as regards costs and hence the holder of 
such a decree cannot claim rateable di'iiiootion. (Bhidt. 
J.) Allahabad Bsnk. Ltd.*-. Tunjab national 
Bank. A I.B. 1939 1/ab 303 

a 73(2)— 

1 • • I 

wid" • . 

tha ■ ■ ' • * 

Cot 

rate ■ • • 

y) I.A1. uiNuii f<A I Ao S’ jixANAbD 

18410. 669-12BA. 2SS» 
1939 AWS (ao)427-AIB.1033AIl 645 
— -8. 73 (3}— D«ere m fatcur af Cretan — Pna- 


When the Crown and a private individual both <ze 


tentative to attach the fund before claiming; payment. 
A pauper appeal filed by the judgment-debtor from a 
decree parsed against him was dismissed and be was 


|O.F. CODE (1908) S 91 

I A manager of an e't.te appointed under the provi- 
sions 0 / the Court of Wards Act, 1879, is not a public 
officer within the meaning of S 2<l7>(^),C P Code, 
but i» a public oflicer within ihe meaning of S. 2(17) 
|{4). C, P Code, being an officer in the seiviceoflhe 
I Governn>«nt lie is. therefore, entitled 10 the Lenefit of 
a notice under b 80, C P Code {Edg/iy, /) GOKUL 
Chandra Das S' Manager ofumw tSTAPK 

43 C W N. 1212=A I R 1939 Cal 720 
■ Ss 80 and 2 (17) (h) — Public officer — Liquida- 
tor at a co-ereraliie society appcxnted under S 42 0 / the 
Caaperatite Soiietiei Act — Suit aemnst under O 2l, 
K. 65 — A'atiee-~A'ecessily 

The liquidator appointed under 5. 42 (1) of the 
Co-operative Societies Act is appointed by Government 
and pertofiits public duties and hence he is an officer in 
theseiviceof Government, when acting as liquidator 
and is therefore a ‘public officer" as defined m S 2(17) 
(4) C P Code. In a suit under O 21. K 63 against 
stich kqiudator, notice should be given as required by 
S. 80, C P Code iPoUeci,/,) LiQUiDAlou or THE 
Society. Sancakeds Kalan' & Ct> v aiodhva 
PkASAO 18210 514=32BN.8- 

1939NLJ 215-AIR 1939Nag 232. 
—I >3 SO— 7*fee noiices - Suit hied before expiry 
I at taa months from second roUce—Jf premature 

A sun lirought after Che expiry of two months from 


” ' ' B. 8^— Order signed by Chief Stcrilary^Voli- 

d>tj. 

Anorder dated 20ib Jnne. 193S, and signed by the 
Chief Secretary of the Punjab Govecninent appointing a 
per<on to prosecute or defend all snitb on behalf of or 
against the Jammu and Kashmir State unices ic is 
• after the Government of India 

n Laws) Order, 1937. {^dddtson 
MAHARAJA tit Jammu and 

• • MUNICIRALITV. 

I auw I 0 488 (1) =22 B L 229 (1)= 
A IB. 1939 Lab 279. 
— S 89 — "Any afher lata"— If melmdet 0.23, 
A' 1 

• ither law for the lime being in force” 

cannot include O. 23, R 3, C. P. 
' fifya Bu and Afosety, J/f) 
•• • TGe. 1939 Bang lb 280«= 

18310.843 = 12 ER 71= 
A.I B. 1939 Bang 800 (r3.). 
89 and O. 23. E 8— Arbitration and award 
\. • ~e r''’ •‘•-.sr tanbe gneneffiect io~'Any other law’ 


Code. The words ‘arry other law' 


//fW, that the order was proper 
Cumstances the Crown bad pnorii 
holder in respect of the amount of 
Chand,/,) MONILaLo DIWAK 

■ -Sa. 80 and 2 (17) (g) and ( 
^Court cf IFardi manager. 


I far ertablishlng Pub/ii right of %oay and for remotal of 
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0 P CODE (1908), S 91 

cbitrucUcn — MaintainabtUty vitthout tanctim ef 
Advocate General~ Proof of special damage— Ntettstiy 
A suit ior establishing a pubhi. light of way and, 
removal of obstruction which constitutes a public 
nuisance can be maintained by a plaintiff without (he ' 
sanction of the Advocate General under S 91, C P, 
Code, and without proof of special damage S 91, 
C P Code though it provides a remedy hj getting the 
sanction of the Advocate General — a remedy which in 
many of these cases mil be financially out of reach of 
the parties expressly safeguards any 
may exist 1 he English rule requiri 
damage in cases in which a member 
for the removal of an obstruction to 
not apply lo India {ll’adsuioriA, 

CHETTYr KUPPUS^MI CHErfY 

ILE (1939) Mad 870 = 49 L W 334= I 
1939 MWN 269=AIB 1939 Mad 691= ! 

(1939) IMLJ 392.1 
' S 9l—Seope—Suil iy particular class of \ 
public claiming ngkt ef way over village paik—Afatn 
(ainabllily—Sanetion of Advocate Geneial — Necessity- 
Proof ef special damage 

Under S 91, C P Code the consent of the Advocate 
Genera] IS necessary for a suit with regard to a public 


C P CODE (1908) S 92 

3 92— Applicability — Matter pertaining to ad 
mtnistraiton ef religious trust — Temple trustee remm 
tng namsms tn temple and on temple articles and put 
ting different namimi—Suit in respect of — Suit to 
eompel truilee to take out duty tn procession on certain 
oecaaorts -^Sanction — Necessity 

Matters pertaining to the admini Iraiion of a religious 
tra«t mu«t be distinguished on the one hand from matters 
of ntaal and on the other from the individual right of 
worship here (he complaint is that the trustees of a 


C P Code IS adopted So aIso a claim to compel the 
trustees of a temple to take tn proce»<ion certain idols 
within the precincts of the temple on certain occasion, 
IS one fall ng within S 92 C P Code and is not main 
tamable without sanction {.Venkatasubba Rao and 
Aider Rahman, // ) AlYANACHARiAR » SaTAOOPA 
CHABIAK 1939MWN 418= 

A I B 1939 Mad 757. 

8 92 — Applteaiilily—PuHie or charitable trust 


a passage— If affected by S 

Where a particular passage or way is not 
highway and where certain persons bring a su 
personal right to the use of the passage or wa 
barred by b 9l C F Code for the plamtit 


■ 3 92— applicability— //indu leaving mi,. 

Jarge properties— Wills left by deceased giving eotissder 
able properties to trusts and charities and mointenance to 
uiidovr—Suit by latter claiming higher mainlenanee 
eceording to Hindu Law and ekaUtngtng with— 
Sanction— Necessity 


——3 92— APpliiobility — Suit by new Iruifee 
against ex trustee— Sanction— Necessity 

A suit by a pU ntiff claiming to be a newly appointed 
trustee of a temple for recovery of movable properties 
and cash of the temple and for an account of trust 


under the wills and the Iru tees under the trust deed con AIB 1939 Mad 694=(1939) 1 M L J 617 

testing the validity of the wilU.etc and claiming mainirn -■ . ■ « 3 92— Applicability— Test-Prayer tn plaint as 
ance suitable to her requirements and status in life un on date of institutioH — If deadmg factor — Amendment 


•Mahant NABSIDASJI V Bai Jamna 

41 Bom IiB 787=AJB 1939 Bom 354 


I breach of Private trust— Consent of Advocate-General- 
' If necetsary— 'Breach of Irust'-Meamng ef 
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C.P. CODE (1903; S 92 

G 7 a deed of valf, a Mabom^an lady (.rcateda pti j 
tnary tni't foi the benefit of the poor members of her 
fanity. and sol jwt thereto, a 'econdiry tru't for certain 
chantable or religious objects, and appointed the defen- 
dant as the sole tru»tee of the wakf properly The 
plaintiffs nha were lelauves of the settlor, pleading Ibeir 
interest as members of her family, in-titated a suit for 
iheremosal of the defendant alleging breaches of the 
primary trost 

that the word 'trust* in the context 'breach of 
trust* in S. 92, C.P Code d-nated the ah-traei obligation 
toadmmi'ter property in a certain defined nay which 
attached to a trustee in » ham pn peri) was xesied upon 
that by * breach 0 / trust** aas meant a breach by 
the trus'ee of the ciinfiderce or duty tiiat the la* or 
equity imposed on him in the particular respiai com- 
plained of in the case that, iheiefo'e as the allegations 
of the plaint tiere made b) the plaintiffs only a» objects 
0 / the primary or non public purpose and as there was 
no allegation of a breach of the secondary tiu«t which 
was of a public nature, the ca'e did rot fall within S 92 
(i), C r Code, ard the consent of the Adsocale-Gcneral 
not recessary 10 the ins'itotion of the suit 
(Pfound, J) 1 L hEOOt G H S. ABOO 

1939EaDgLE 140=*181LC 415= 
12 EB 142-A.IE 1939 Eaag 254 
18 92 -C'fjritaii'r trutt—\Vlm<«’i\uiuUi. 

IVbere the «ord$ used in a tru't are **charilable and 
|jeneTClenl''purpos'!s, any obj«et to l« 'w--* 
possess both eharacieri'tics Accordin 
willeonsiitute u good eharitaUe trust. 


C. P. CODE (1908). S. 95, 

a deviation from the trust can only be made m proceed' 
ing* taken with the sanction of the Advocate General 
under S 92, C. P Code, and not by way of an originat- 
ing summons under D. 45 of the Original Side Rules of 
the High Court. {Ltach, C J. and PataniaU Sastn, 
J ) Edward fi M bower v iiesterlow. 

60 LW 634=1939MWN 1015“ 
A.IE 1939 Mad 920 = (1939; 2 M L J 714. 

■S ^Z—Schems Dicrte — CotutrucUon -- Provi- 
sion rtiardms thclton of trustie and his qualification 
—SLheme empciBtrinf Iriistit.worshippcrs or voters of 
Umple to apply to Court for directions — ll’orshippirs — 
Right of. ca apply to Court for determination whether 
person H'minaled for election as truitce was eligible — 
Court’s Power to determine question 

A Jci-ree trained a scheme for the management of a 
temple snd provided for the election of trustee whenever 
' a vacancy occurred A clause m the scheme stated 
the qualifications of trustee for being eligible to election 
' and provided that nominations should be delis ered to 
the remaining trustee on a certain date Another clause 
lit the scheme empowered any trustee, worshippers or 
I registered vmers of ihe temple to apply to the High 
CrMrt for such lorther directions as might be necessary 
I for carrying out the scheme A vacancy having occurred, 
the nomination for the office of trusteeship of a certain 
person was received by the remaining trustee There 
I upon worsh<{^rs and voters of the temple applied to 


charitable trust of a public charaaer. 

words are *‘publie, benevolent or char • I 

tte giftls exprt — *- — “•■*• * — ' ...... .u -a a ihe trustee 

ehariieble object • ■ • ection was 

volence only, or 


trust will fail • . ' ask for the 

Its very te;mi show that tho^^p^poses are ofjt pnv«e j ,elief prayed for In the plaint and^U need not bespeei 


membersot his own family wtioare pool luis is iiwl a \„ana Kao. J.) (..UViNUAbWAMI NaIUU v uai.oa* 
public purpose of a ehariiab'e nature within the | swrAtti ChRTTY. 1939 M.W H 1009 = 

A IB. 1939 Mad 605. 

„ . _ Sthtmt deeree—Ceiirl mahiHg appoint- 

• — If acts as "Court" or persona desig 


education generally is not a private trust, hut a public 
trust governed by the provisions of .S. 92. C P. Code 
A scheme of loans for educational purposes at low inte- 
rest must be regarded as a scheme of a charitable 


extended to such a case. ^Burn.Jf) LaKSHMANA 
PILLAI *• CriVINDAM PlLLAl 60 L W. 460= 

1939 M WJf. 915= A I.E. 1939 Mad. 969= 
C19S9) 2 M L J, 475. 
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C P CODE (1908), S 96 1 

It IS incGtnbeot on an applicant tinder S 95, C j 
P, Code, for compensation for wrongful attach- 
ment, (o prove affirmatively that the attachment «as j 
applied for on insufficient grounds It is not sufficient 
for this purpose to show that he has properties which are 
greater in value than the amount at stake in the suit 
He must show that the plaintiff was ttnjoMified in 


O P CODE (1908), S 100 

pleadings — Order on— If ''decree' — Appealability S(c 
C P CODE, SS 2 (2) AND 96 60 L W 641 

S 06— ' Decree’ — Execution— Order refusing to- 

direct value of property to be stated in sale proclamation 
— ^Appealability Sa C P CODE, S 47 

41 Bom I. E 328 

■ ■ S 96— Decret' —Ordtr by Ctly Civil fudet 


Wrongjul attaekmtnt~Lltiitit to ecmptnsatipn~Pro9t 
of tpectal damage — If etitntial 

In an application for compensation for wrongln) 
attachment under S 93 C P Code, it is not neces 
sary to prove special damage The words ‘ejpense 
or injury' indicate that either the particular damage 
upon which a monetary value can obviously be placed 
or the more general damage which the Court endeavours 
to assess in terms of money is contemplated bv the 
section It not necessary to prove more than general 
damage t g , mental pain general loss of reputation 
etc {}i’adswoyth J ) PaLANI«AMI GoUNDAR v 
KaLIAPPA GOUNDAR 1939 MWN 1084* 

60 L W 640 

S SS—Oedtr of attn Ament patted but attach 

melt not e/fMed—Compentatien if ean be allmucd 
Compensation will be granted only where damage has 
resulted \\ here only an order of attachment before 
judgment has been passed but the property has not been 
actually attached in pursuance of the order it cannot be 


— S 08 (S)— Con ent decree— Meaning of— Right 
of appeal in cases decided by Court on procedure not 
warranted l^the Cooe See PRACTICE— Appeal 

1039r WN 161 

I S 100 

j Adverse possessloo— Flndlog 

I construction of docnaents 

Custom— rinding 
DlsccetlOQ of trial Court 
I Evidence 

I rinding of fact 

Hew case 
Hew plea 
Qoestlos of fact 


wrongful attachment — Abtdute ' ‘ ' 

and nan eelttngatide of order of ' 

(latm to eemfensation * 

The setting aside ol an order of 1’ ‘ , 

essential preliminary to the grant 

wrongful attachment under b 95 C P Code Hot \of litlt^Veaningef word 

would the passing of an absolute order of attach The question as to which of the two alternative 


S 80 — Appluabitity~Svit for aeeeun 

S -iheftheU P Agrteultunstt Relief Aet— 


be United 
by a Civil 
lal Court ; 
r United 
the right 
P Code 


/) durca^Charan^^Makkande 


0 282=11 BA 658= 
AWB (BO) 105=1939 E-D 71= 
A LB 1939 All 233 , 


g 86— Decree— Application after preliminary 

decree in partition suit taismg matters not raised in 


100— Cuwjrrvf/ior of doeumentt~Mere pieeet 
—•fnference--Chatlengtngtn lecond appeal 
le Court only considers various dnnirnents ac 


IIII appeal K.t'eiyogi J) hAJLU NAIDLI t 

'Malak ILE (1939)Hag 680 = 

I 19S9NLJ 297=A1E 1939Nag 197 

' ' ' 8 100 — Cmilruetion of document — llAen ques- 

I UoH of law 

! A decision as to how much area was the subject 
I matter of a settlement of a louzi at the time of its settle 
' ment which is arrived at on the construction of a 
I Rnbkari is a question of law so far ss the question of 
construction of Rubkari is concerned {IVort end 
\dgartual9, //) RAM RaWBI/AYA PraSaD SinGH 
V Krishna Madiio 18210 982=5 BE 864 = 
12EP 89=20P1T 677=AXE 1939Pat 364 



INDIAN DECISIONS. 


198 


J97 


C. P. CODE (1908), S. 100 

' S 100 — Ciilem — FinJing at to txirttmte— 
n'Atx efen ie mterfertnet. 

■ \Vher« a que^uon u to the existence of a custom has 
been decided b; a lo«er Court, «bat bas to be seen is 
tiotmerely whether the deci'ion arrhed at tsone of fact 
bat whether tn arri«in(> at it, the Court has committed 
an error in law or not, (or instance if it was ba<ed upon 
the acceptance of evidence which was loadmi'^sible, it 
coaid be questioned in second appeal but if it was so 
based becaa<« the Judge belieiedthe eiidence of some 
and disbelieved that of the others, it could not be 
questioned in second appeal (//ami/ZoK, J) Kasi 


— ' S. 100— CirrfjAi — FiiJingCi tgfraef 9f~l/igk 

Court, it aitJ teien ^a^t inltrfiri im tteon 
The Ending of lower Court that an* 
been proved, is a Ending on a mixed qne 
and law. The High Coari sometimes 
such a Ending on the ground that the evidence is so 
consideraUe in favour of the existence of ihe costom 
that the lower Court should have found Ihe 
froved. Eat if it is in accordance with the we 
evidence, it woold be impo«*ibIe to reverie it in 
appeal. IBmmit ani Vtrma. /J) PaUHsRI llI'HU 
WATlljATl*. RAMUOAnJaTI 183 10 471- 

12 BJ^. U3-1939 BD 231- 
1939 A WB.<H0 )313-1939 ALJ 017 = 
A.I B 1939 All. 600. 
“ S ICO— Vitereiion— Erf'tiit e/tijfTrn’ ' 
Afpetlatt Cfurti—Pavitr »f High Ceurt tn 
appttl. 

The discretion given to the trying Court is not 
be ezem'ied arbitrarily but with due regard (orb 
of the ease and general principles of fustice High 
Court in second appeal has power to see which of the 
two Courts exera<ed discretion properly m accordance 
with the jidicial prinaples. (.Ntyagt, /,) BaUMM n. 


I O. F. CODE (1908), S. 100. 

Rajendra Nath Bhattachariva. 

179 1 0 803 - 5BE 295 = 11 EP 405 = 
A.I.E 1939 Pat. 267. 

S 100— ^r«ifr«^ ef fact~Finality — finding 

tkat land hod ttm renJired unfit for (tnaney. 

Where a tenant builds cooly huts on the land and the 
tower Coart comes to the conclusion that b> reason of 
I such ccnstruction the land has been rendered unfit for 
I the purpose of tenancy and that there has been a breach 
j of S 22 of Chota Nagpur Tenancy Act. ihe finding is 
i one with which the High Court is not entitled in second 
I appeal to interfere (ff'art, AgCJ and Manokar 
Lall.j) KAwyep Dube r Jagadish Chandra 
' Deo Dhaiial. 178 10 274 = 6 B E. 78 = 

A.I E 1939 Pat 161. 

— S 100 — Finding et fait — Finding as to decu- 
mtnt bttng tampirtd with 

A c-A .1... . J.. . tampered with is 

- the fligh Court in 

'* and DMavlt JJ.) 

• • - • « » . • Das 

I 6 C L T 46. 

I ' S. 100 — Finding ef fact — Finding Ifiat tirtain 


Latt.JJ) KISHORI BALL S' PlARE BALL 

^ 4IP1.B 462. 

S \C0— Finding of fad— Finding thataetount 
book II onf hft in regular eourst of butiHttt 

A finding that a book of account is one kept in the 


-S. ICO— Fmdmgef fatt— Finding that landt 
UMrt Maliy unfit for tultmtioH — /ntfrftrtnci m 
teeoud appeal. 

The question whether lands were totally unfit for 


*■ g 100 — Finding effaet—Diintiialofappeal\ 
under O, 41, R 11, C, P. Code— Finding of fatt\ 
recorded in /udgment eoniiilingonly of a fewhner—I/'' 
eoneluuve — Interference. 

A finding of fact of the lower appellate Court U con- 1 
elusive in second appeal and the mere fact that the judg 
ment of the lower appellate Coait consists only of a few 
lines does not make the finding of (act any the less 
binding There is nothing in the Code of Civil Pro 
cedure to take out of this rule a case I 
Appellate Court records a finding ’of . 
ing an appeal under O. 41, R 11. 
fligh Coart will not interfere in l 
error of law or of defect in proceclur' 

Chatter, i, JJ.) BaIJOO BALL it,,. 


. H 

S ICO— Finding of fact— Inter ftrence^^^^ 

Finding of fact based on misapprehrasioa as 
real point at i'sae cannot be upheld m s*-aE4 '7*^* 
iBhtde.J)CO OPERATIVE SOCIETY 
O. MUHAKIMAD Din. 

of lam- What ix Error 

A finding of fact can be reversed 



199 


THE YEARLY DIGEST, 1939 


200 


0 P CODE (1908), S 100 


O P CODE (1908). S 100 


sider all the important evidence, it mast correctljr state 
what the nitnesses said and what the documents conUin 
There IS a difference between interpretation of a docn 
ment and giving a meaning to it which cannot possibly 
be given in view of the conten s of the document*, for 
the interpretation must be a meaning which the docn 
ment can bear although of course it need not be the 
meaning which the Court of second appeal would give 
to It To £nd against a party because he has not pro 
daced before the Court *ome materia’ -»•••■— •- 

were not nithin his power to produce, 
prove nothing is obviously an error c 
regard the evidence of a mine s on the .. 
has made a statement which he has in fact not made u , 
also a mistake of law (2ia ul Hatan and Hamtlton, \ 
//)Dukhharan nathi Commercial Credit , 
CORPORATION, LTD 184 I C 621= I 

193gOEE 630 = 12BO 125= | 
1939 OWN 1114 I 
■- S 100— Finding of fad • — Interftrenet — I 
Failure to consider documentary eindenee 

Where the lower appellate Court has failed to i 
consider a certain document whi h had been relied upon I 
by the trial judge its finding of fact is not binding in 
second appeal (Siemp J ) DEBt biNGIl v Sis RAM 
41 P L B 120 AIR 1939 Lah 188 
S \(ili-~FinJing of fact-—fHterftrtnee^Find 
tnghised on eonteetures 

Finding of fact by lower Appellate Court based 
partly on conjectures and partly on a misunderstanding 
of the evidence is liable to be set aside m second appeal 
iBkide , J ) Ghulam Hussain t- secrftarv of 
Stats air igssLab 5i0 

— ' 8 100 — of faet-^lnterferenee-^Lower 

iPpellate Court differing from trial Court ivithout 
good reason 

Where a lower appellate Court witbou< giving very 


I have a great responsibility and should be especially 
careful in such cases If they are not, it may be a matter 
! for administrative discipline but a second Appellate 
Court cannot put the matter right in second appeal 
{Stone C J and Bose /) MaDHODASS GuLaBDAS 
t APPAJIRAOJI ILR (1939)Nag 610 = 

18310 492=12EN 71 = 1939NLJ 329= 
AIR 1939 Nag 221 
— ' Sa 100 and 101 — Findings of fact—Hespon 


5s lOOandlOl 
a re'pondent 

• .4 u u »j luv o 1 jj debarred from 

challenging the correctness of the findings of fact of the 
first appellate Court which in ‘pile of *ach findings 
di ini*«ed the appeal {Afya hu and Sharpe, J/) MA 
LON » Ma Mya May 179 I 0 946= 

IIRR S63=AIR 1939 Rang 59 
■ — S 100 — ^ess/ ca'e — Estoppel— Not set sip in 

urstten statement and no issue— H can be ratted in 
second appeal 

Where no case of estoppel was «et up in the wntten 
statement and no issue was framed on the point it is too 
late to set up such a new case in second appeal as there 
couW be no findings of fact on which any estoppel could 
be based {Beinet ani Verma /J) AnjdmaN 
ISLAMIAf RaDHEYLaL 180 10 621 = 

HR A 486=1939 A WE (HO ) 141- 
1938 ALJ 12SS-AIR 1939 All 194 
S 100— Nrw plea— Plea that anonymous com 
ment IS not admissible under S 90 of the Evidence Act 
without proof as to its writer— If open in second appeal 
Evidence ACT S 90 (1939) 2MLJ 693 

— S 100— New plea— Foint not one of part 
fuesfon of lasts (vie ) failure of tuiUee tf eaustd—lf 
ean be raise I in second apP'al for the first time 

The question whether there has been a failure of 


Court emitting to consider all available eitdence 

A finding of fact to be binding on a Court of second 
appeal must be a judicial decision reached on a con 
sideralion of the whole of the evidence and where it 
appears that all the available evidence has not been 
considered, (be High Court will interfere and 
interfere in second appeal {Shemp /) G 

RAMt KajuRam air 1939 La. 

I .-S 100— Finding of fact— Interference— 


1938 A WR (HO )873= 4 IR 1939 All 163 
— — S 100 — New plea— Point net raised in written 
statement or anyuiiere— Afaintjinabilily in second 
appeal 

A point not faken anywhere, not even in the written 


p'ea—Qiiestipn of tans— 'If can be 


second appeal even it ii e 
come to a contrary conclusion 
//) RANfIT SlNGH O Na 
41PLE 82 
-S 100— Finding of 


No second appeal has any . 
the only ground is that the lower Appellate Court has 
otmtud to mention this or that piece of eviden e The 
Leffistatore rightly or wrongly has deaded that the first 
ApMllate Court is to be trusted and it behoves first 
Appellate Judges to bear in mind the fact that their 
findings of fact are conclasive and that they therefore 


- '—S 100— Question of fact— Amalgamation of 
several holding of lands into single Aolding—Queslien 
at to — Finding on—Conelustte eharacter of 

The qoestton whether several holdings of land have 
been amalgamated so as to create a single bolding In 
respect of which a single SDit can be mstiioted for rent 
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C P. CODE (1908). S 100 

U sab<tantial1; a qucMion of fact, and the finding of 

Sid 

IUR\ 

746>= 

' 269 

S. 100-^.<fJt«g>i ef fa t — Kona fide tramferte 
fer tonstiiratiffn 

The qae<tion whether or not a certain iran&feree is a 
hrna fide transferee for consideration is a question of 
fact (Z»j ul-Hasan end UavnHen, JJ ) RAM RaTAN 
LAL t. ARHTARI HCGAM 181IC1&1 = 

llEO 2S7 = 19390L-E 211 = 1939 O W N 398= 
1939 0 A S76 = AIB. 1939 OQdta230 
'S. 100—Qufttiin e( fail-~F.nSry in rtcard of 
Ti[lit deserthng dtfitidint at a iittled raifa/—Qn»tticn 
tf torrtctniti ef — Inlerftrtntt in trecnd affeal 

The question whether an entry in the lecord-of 
rights descnling the defendant as a settled eooa/ •& 
corren or incorrect is purely one of fact, and a finding 
of the Court below that it is incorrect is final in seroixJ 
appeal. The mere fact that there are features in ihe 
case from which a ditierent conclusion may be drawn 
about the status of the defendant will not entitle the 
High Couit to interfere with the finding of the Court 
below {ffarrm C.J and Agarvuala, /) IIaua 
UHAR MaHTO *. KESaR MaHTO 

179 LC 693 = 5BE 218-UBP. 397(2)- 
A I.E. 1939 Pat. 229. 
3. 100— O'T'rfrux cf feet— QuttUtn mluih^r 
plact ir tmn vr viUagt, 

The question whether a particular place u a town or 
a village is one of fan and the finding on sech question 
cannot be disturbed In te»nd appeal. But if the lower 
Court while basing In finding upon such question com 
pletel; Ignores the enure oral and documentary evidence, 
then soch a finding U not binding on the High Court 
and car be interfered wuh in second appeal {.Abdul 
Kaihid, y.) Nawab Khan o Kanjit 

filP.LB.227- AI.B 1939 Lab 88 
1 8 VIQ—Qiii:lie'i «/ fa't^-Rtaianahlt end 
prahah/t tautt— Finding, tf apm la atlaai m ttaand 
appeal. 


C P CODE (1908). S. 100. 

Khan f . Moiiomad Umar Khan 

1939 A M L J. 116. 

QueiUan af latv — Faelt necessary far the dea- 

Stan tkauld aha le raised and decided 

In aopeak from appellate orders the facts neces'ary 
for tbo'C decisions should also be raised and derided. 
t\bere that IS not done. It would not be in the ends of 
justice for (he High Court to decide those questions. 
{H'arl, Ag C J and Afanohar Lall, J ) Ml SUMI 
I IRA KUEP t- CHAOWAI NAKAIN bINCH 

180IC 736-6BB482-11KP.630- 
, A IP.. 1039 Pat 19 

S 100 — Question ef law — Inferemes from 

facts. 

Whether legal inferences arise from certain facts, 

I whether conclusions in law arising from certain facts are 
I or are not correct, are questions of law which can be 
j considered in second appeal {Dans, J C and Mehta, 
/) NABAINDASriRUMALP BHOJRAJ PREMCHAND. 

I ILE. (1939) Kat 269 = 181 10 888 = 

IIBS 244= AIB 1939 Siiid97. 

I S \tS^-~Questicn of law — Inference from proved 

fuels— Question whether tenancy is permanent er pre~ 

^ The inference to be drawn from the proved facts of a 
I caseis not a question of fset, but a question of law. The 
] question whether a tenancy is permanent or precarious, 

I which IS a legal inference from facts, is not it<elf a gues* 
.tionoffaa h is an inference of law and a question 
) of law for potposes of second appeal {f/arria,C J. 
and Naor, . " • ' ■ ' 

1 . 

6BB 

8. iOO— Question ef laio^AIaluiout prosaeulian 
—Suit far damages— Absence ef reasonahta and prohila 
eaute and presence of moliee— Finding an— Finality— 
Interference in teeond appeal. 

Though (he basis for a finding of absence of reasona- 
ble and probable cause and the presence of malice, In a 
suit for damages for malicious prosecution, consists In 
matters of fact, the inference that should be drawn from 
the proved facts and the queMion whether these facts 
are sufficient to establish the absence of reasonable and 


' S 100 — Queilion ef law— Burden of proof . j The question whether on the facts found a particular 


y) UDHEBAN f VITHOBA. 

ILB.(1939) Nag 16n = i 
11 E1T.358- 
AI 

■ — S 100 — of law— I 

Where a decision is based purely 

there is evidence on the record which . _ . • 

considered, It entails a question of law. It is a Gist I lant is perfectly competent to raUe in second appeal, 
prmtiple of law that a decision must be based on I The finding of the lower appellate Court cn such a 
evidence and not on surmises (^jtirr ) HabIBULLah 1 question cannot be regarded as binding as a finding of 


I I4U. yinua.l — pinetingan — Jf amdingin second appeal. 

RO 7 O 448 I point of law ari'es, the practice of 
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fact {^Harriet, C J and Rowland /) SiDHARAMAL 
RaMANUJ DaS V Batakrishna Mahapatra 

18 Pat 204-18310 428 = 6BB 935 = 
12 PE 150 = 60 LT 10 = 1939 P WN 37 
AIR 1939 Pat 402 
• — 3 \(1Q~-Questien of law— Wail irtcUd hy C» 

oitner on top of }oint wall, tf totnt wall 

Where one of the owners of a joint wall erects a trail 
on the top of the joint wall, the question whether the 


■ . • 97= 

A a it uaU 28 I 
"S \(l^~~Sf(9nd apptal— -Finding of ahteat*ef\ 
rtasonable and probahle eauie in suit for malicious I 


of malice in a suit for 
(,JHtnaijr fjsl J ) 

Narain 

A IE 1939 Pat 18 

8 102 —Appluahiltty-~Ofder inexteutton under 
S 47 — Second appeal iy sure’y for judgment debtor— 
Bar of 

S 102 C P Code, not only applies to appeals hut 
to orders in execution under S 47, C P Code The 
section applies al^d to «econd appeals from orders in 
execation under S 47 Sincea surety for a jodgmeAt* 
debtor is for the parpo«es of appeal deem^ a party 
Within the meaning of S 47, by reason of S 145 C P 
Code, the bar of appeal under S 102 would also apply 
to a surety for a judgment debtor (Daint, JC and 
Tyahjt /) KHANCHAND i- PESSUMAL 

tliB (1939)Ear S42-AIR lS39Slad3$0 
— -8 102 — -Thi/ of Small eause nature— Inamdar— 

Suit to reeovtr duet from khatedar—Seeond appeal 
Sums payable by a khatedar to anmamdarasa 
SQpenof holder are * dues”, and a suit to recover such 


C P CODE (1908) S 106 

iDavfS./C and Mehta, J) LABKANA MUNICIPA 
UTYs' GokaldaS ILE (1939) Sar 134= 

179 X 0 927= 11 E 8 166c»A I B 1939 Sind 35 

S 103 and O 41 B 25—ScopeofO 41, A* 35 

— Remand for further evidence — Finding — ffigh Court 
tf can interfere 

Order 41, R 25 refers primarily to first appeals 
tbongh the rule so far as possible can be applied to 
second appeals The rule as it stands allows reference 
only to the Court from whose decree the appeal is pre 
f'rred, which in the case of second appeals would be the 
lower appellate Court Therefore, it does not follow !n 
the case of second appeals that a finding from a first 
Court 13 to be treated on the same footing as n finding 
from an aj^llate Court Where an i^sue has not been 
determined by the first appellate Court and in second 
on remand to the tnal 
found to be insufiiaent 
ding such evidence and 
iiisui. returns the case to the 
cannot be said to have been 
r appellate Court Therefore 
iiigu \,uuil U4S iuiijUil lon to determine such issue of 
fact ander S 103 {^Gruer and Pollock JJ ) BRIJ 
MOHAN A Chandra CHAGABAi 

182 1 C 12- 11 BN 602 = 1939 NLJ 315- 
I A IE 1939 Nag 173 

I 3 104' Private ref ermce to arbitration— Agree 

ment subuquently filed in Court— Court finding award 
of me/oriry to be bod end refusing to moke it decree of 
i Court — Appeal 

I Certain persons made a private reference to arbitra 
I tion Subsequenily they made an application to the 
Court under para 17 (1) of Sch 11,0 P Code 
that the agreement to refer to arbitration should 
be filed in Court That application was dismissed but 
OP appeal the agreement was ordered to be filed in 
Court There were three arbitrators Two ot them 
made one award aod the third made a different award 
The Court found that the award of majority was bad 


41 Bom Z.R 1174 
— . m S l02Suit of imall eauie nature — Suit by 
landlord for recovery of price of trees cut and tntt- 
afffnsfreiteeJ kg JefenJao/ /eeeoer/SeervJ oFfieaJ , 

Where In a suit for recovery of the price of certain 
trees said to have been cut from the land oi the plaintiff 


Court of small causes to try the suit is not barred and 
a second appeal to the High Court from snrh suit is 


■■ 'S Vih.(si}~Scepe of appeal under— Objection to 
award on the ground that arbitrator had no furlidie 
tion to allow amendment of plaint previouily refused 
Pf C-eurt — 1/ ofeee 

An appeal under S 104 (0 C p Code from an 
order modifying an award on nrbitratton under para 12 
c c >. TT »-• i> /-• r -• ‘tg scope of which is 
ppeal can attack the 
r as It modifies the 
points which have a 
■ award Though It IS 
open to the appellant to show that the award could not 
be modified he has no right to appeal against the 

I J „ ( >.. » 1 —a 
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C.P CODEa908),S.105. 

The ’(lords "aHectiny the decision of the case’’in 
S. 105, mean aflecting the merits or affecting qaes 
tions bniing upon the meriis of the case and an order 
refusing (o accept an award of the atbiiraiors. on a 
reference made bj the Court, is an order affecting the 
decision of the case { l/jrewy. J ) U. PA" r Mave. 

18110 9i2 = llEE. 605= 
A IE 1939 Eacg 161. 

' S of trdtr setting aside 

.r=ur./ m—If cm clfectiHg dennon of fate en merits 

The validitj or otherwise of an order setlini; aside an 
award affects the decision of the case as a simple ques. 
tion of jati'dinion woalJ affect the deci«ton of a case 
Hence the validity of an order setting as^je an award 
can be attacked in appeal under the prostsions of b IPS 
lDa:it, /C , Lo'io and li'estjH JJ) KISHI^CHANDr 
TaKHItkam 183 1 0 721-12 ES 75 = 

A I E 1939 Sled 241 (F B ) 

S 105fl)atidO 43. R 1 (et^t—Seege of sot 

S. {li of S lOS — filgit ef affeal ke-s> affeeted — Order 
of refusal to extend nmt — If affealaUe after the gall- 
ing of f.nal dteree 

Tne opening words of S. 105 (1), C. P. Code, 
‘sare as oiherwi'e tapre$‘ly provided’, govern the 
whQt» sobsccticrn and not merely the worda which 
immediately follow them The subsection enlarges 
lights and does not curtail them, on the contrary it 
eaprestl] saves rights already conferted, that is to say. 
among other things, the rights of appeal already con 
ferred by S IW, C. P Code Wheie an appli- 
cation for extension of time fixed by a preliminary 
mortgage decree ts dismissed and a final decree Is 
pasecd, the order of refusal to extend t . • ' 

AS an order i^Sione, C./ and Bote, / 

». KUNJBIHAKI SiVCH . « . . 

• —8a 109 aod l\2— Bight ef af 
Diltrtlton under S. 112 

S. 109 of the C. F, Code is not only v, tw 

opening siords and by S. Ill but also by S 112. Ills 
plain from the terms of the Code that the Indian Legisla- 
ture sias not claiming or proposing to abridgeor extend 
the prerogative The discretion which & 112 affirms 


41BoinLB.1036 = AIE ig39F0 122= 
(1939) 2 M L J, 181 (P O.). 

Ss. 109 and 110 and Oudb Conrta Act, 8 12 

^Rtght of afgeal vnthm a thief Court, hose affeiled. 


0 F CODE (1908;, S 109. 

P. Code, as to value are satisfied Therefore, an appeal 
from such decree passed by the single Judge does not he 
directly to (!is Majesty in Privy Council {Sir George 
Jganhn) MAHOMED AZIM KHAN o SaaDAT ALl 
Khan 661 a 160 = 14 Luck 252= 

ILE (1939) Ear. 234 (FO )=43 C W N 733 = 
llEP.O 207-1939 OA 497=70 CLJ 66= 


agpealaile. 

An order of an appellate Court is not a 'final order 
within the meaning of S 109 (o), C P Code, unless it 
finally di po^es of the rights of the parties in relation to 
the whole suit and hence an appeal does not lie from an 
order under O 41 K 23 reversing a decree which 


' S 109 {si)— "Final order"— O'der of remand 
Denuen of one iiiue — If maies order final. 

An order of remand would not fall within the descrip- 
tion of final order under S 109 (u). C p Code, on the 
groond that ore of the mam points or cardinal points In 
issue has been decided in that order, when that does not 
dispose of finally the tights of the parties andwhentbe 
•uit IS still alive and has to be tried m the ordinary way. 


S \0^<t)-Orderpiitedundei'S.lA. 

P. Court! Regulation— Atfealaiilitg to Privy Couneil. 

Orders passed after calling for the records under S 34 
of the N. W. F. Province Courts Regulation are not 

, oert by this 

psalable to 

• C P Code. 

•• ■ • elKhand 

• ■ Pesh 11= 

Pesb. 26 

; - . , . ' ■ , . , of S. 109 

(e) to inlerioeulory ordtri — Bxereise ef diicrltion — 
Considerationi—Suhifantiol guei/ion of law Mng 
involved— If a ground for leave— Dummal of revtiion 
agamrt order lugerteding arfiitration — Leave, if tan te 

f S. 109, C. P. Code, applies even to 
orders and in appropriate cases such 
be made the subject of an appeal to His 
• • • »> I 1 .r • • I • granted 


to appeal, or (i) the right to go to ih" 

nal mentioned, vtt., a Bench of the 

appeal to the appellate Bench of Chief Court of Oudh, I 

from decree parsed by single Judge of that Court in! 

exercise of original jurisdiction, is competent under S. 

12, Oudh Courts Act, where requirements of S. 110,C, 


appeal is or is not calculated to unduly delay the 
dtqiosal of the substantive dispute between the parties 
on the merUs. Where an application to revise an ord 
superseding an arbitration is dismissed by the 1 ' 
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C P CODE (1908) S 109 

Court on the ground that there tvas no ‘case* decided 
nithm the meaning of S 115, C P Code on a 
consideration of the facts of the case it vas held that 
it nas not a fit case m tthich leave to appeal to the 
Privy Council against the order Of dismissal should be 
granted {Ighal Ahmad a7id Ismail y/) GOVIND 
Dy 


Hi ■■ 


18210 2007=19390A B68-12EO 15=] 
1939 A W B (C C ) 92 : ' 

■ “ S 109 {fi)~Scept — Appl 

1 and O 15 ^ 3 far dtspoia 

preliminary tssues~RtteeUoH~lee%nston pettUon ta the 
Caurt—Dnmissal — Leaie to appeal to Pnvy 


C P. CODE (1908) S 110 

be granted {Bennit and Verma //) Sri NARAIN 

Khanna V Secketarv of State 

1939 ALJ 736 = 1939AWE (HC)6S1- 
AIR 1939 AH 723 
— — S 110 — Leave to appeal — Affirming ludgtnent on 
merttf — Jiidget of High Court differing on question of 

rt agree on 
below, but 
mere aca 
ground be 

* • * IT .» ''ouncil (.H'ert, 

NDRA NABAIN 

= 11 BP 226 
law— Purchase 
years iri lieu of 

part consideration for sale — Interest on Zarpeshgi in 


I " -S llO— •Valuation— Computatt'm of~Mortgage 
\ •*/ trr/—Jei(ie'<l—Val< Itiv o! mnrlrjBr atHrmerl 6ui rate 


under b 109 (r) of the Code of Civil Procedure 
{Hornet, CJ and Rmland J) NANOaMaHI v 
HARIK-RISKNA 181IC 644-6BB 646= 

IIEP 624-1939 PW N 341- 
AIR 1939 Pat 664 

S VyHsf)— Scope— Fo 

public temple— Ottp itet bet 
—If of public and pnoate 
(9 be granted 

TTie form of cstaoi fit an rmportant poh/ic temple in 
the country is a matter of twth public and private, 
Importance falling mthin S 109(<-) C P Code, and j 
when the case relates to religiou* rites and ceremonies at I 
a temple of national importance and rases disputes 
between two religious sect* of a community regarding the 
conduct and form of worship at the temple the questions i 
at issue are in themselves of great public i 
Importance so as to justify the grant of a certificate 
under S 109 (r) permitting an appeal to Hi« Majesty in 
Council {Leach C J and J’ataniali Sastri /)■ 
Thiruvengaoa Ramanuja Pedoa itVANCARLUv 
VenKATACIIAPLu 1939MWN 816= i 

60LW 252-AIE 1939 Mad 847= 
(ig39)2MI.J 378 . 
— — S Wl— Affirming decree— High Court on , 

appeal increasing amount of eomptmaiion in lanj\ 
aequifilien matter— It affirming decree 

Where on appeal the High Court increased the 
amount of compensation awarded by the lower Court in j 
aland accjnisltion matter, the High Cooit has only] 
affirmed the decree of the lower Court and has not varied 
it and as such unless a substantial question of lawu 
involved leave to appeal to the Privy Council could not ' 


A ^i> AO-JO Au «>4iM 
’ S Valuation— Construetion of agreement 

embodied tn eompromste decree— Dstpute at lo—lleei 
I tion affecting party e lulerett in property nertk over 
Rs 10 000 — Right togrant of eertifieate 


I valaothan Hs JO 000 that party la ansnied to a certsS 
cate under the second clause of S 110, C P Code 
permuting an appeal to His Majesty in Council 
{Lead CJ and Somayya, yt GubUVaPPA 
NAICKCRt' MOUNAOURUSVl'AMI NAICKER 

ILB (1939)Mad fiSS-lOSOMWN 607= 
49 LW 786=AIB 1939 Mad 742 = 
(1039) 2M1J 36(2) 
— -S WPS— Valuation given in plaint— If can be 
enhameed by plaintiff applicant 

Where the plaintiff appliei for leave to appeal to the 
Privy Council, it IS not open to him to allege that the 
valuation given by him in his own plaint was loo low 
and ask for its enhancement for the purposes of S 110 
C P Code {Rennet and Verma, JJ) faRI KRISHNA 
MOHAN » PURSHOTTAM DAS 

1939AWE (no)648 = 1939ALJ 751 = 
A IE 1939 All 695 
-■ d liO— Valuation — Rent luit—Pecinon allmo 
Mg abatement of rent for diminiihrd area 

If the decision in a suit for rent goes to the root of 
thecontractoal relation between the parliesand deter 
mines the rights and liabilities of the parties on the 
basis of the lease for all lime to come, the real valae of 
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C. P. CODE (1909). 8.110. 

the snbjfrt matter of the salt could be liken to be be- 
}ord Its apparent value. Put thib piinciple has no 
appUaatisn nhere nhat the Court deciiies >n stibsiance is 
that theie «3S failure on the part of (he landlord to pat 
the tenant tn posa-*<s]on ot eonte part of the demised 
land, and (or me period in <J>t, he i;. entitleil to reduced 
rert > rre^ponding to the area m actual pob<e»!>inn of the 
tenant In such a ca<e. the ssum of money actually at 
auke in the 'uit uould repre'cnt its true value (,S A 
Gkae anJ JJ ) Ram LaL DUTTa • 

Dhikevdra NeTu KO\ 43CWN239 

S 110, para (2)— '/’r^^rr/y'— VMW.nf •/_ 

Sutt Ij i.-mc cf ifirs for riooi/rRjx.r aJleu-an.ts~Olitr 
kiirs.thfugh piriits,tte‘ nak nr tljim— 

(an rdy en tj/vr tf tilirt ui/oj.t'iett fJfMf teall 
ktin 

The word ‘property' in the second paragraph of &. 110 
C 1’ Code, must be taken to be the property of ibe 
applicants and itisihe eatentio which the decree has 
operated to the pre}udtce of the applicants that deter* 
nines the value rf the property for the purpose of the 
section. In a suit by some of the heirs of a certain 
person for maintenance allowances, the plalntiAs ace 
er.tilled to rely only apon the value of their own share 
and not upon the value of the entire monthly allowances 
pa) able to all the heirs, when the other heirs, though 
made parties, have not made any claim In such 
drcumsunces. it cannot be said that the oeci«ion in the 
suit will involve direaly or indirectly the inierett*of 
others who have made no claim A'. Gheu and 
Mukktrjt»i IJ ) bAVEDULLA V. K. UaBiBUIUA. 

I — S 112— Scope ofditcfetion ur 
CODE, &5 10^ AND 112— RIOHT of Af 
JB30AWE.(P.C)76 = AJE 1 

(l939)2MLrf. 

S 115. 

Appealihle order sot appealed against 
Award. 

Buiden of proof 
Case decided. 

Oommlsslon 

Court. 

Court lee 
Discretion 
Error of law 

Illegality or material Irregularity 
Interlocutory Order. .. 

Jurisdiction 

Leave to sue as a pauper 
Material inegularlty 
Other remedy open 
Powers of High Court 
Bevision. 

Scope 

Subordinate Court 

— S. 115 — Apptalahlt erder not apptaltd agatntt — 

Pmston — /nterfirence. 


S 115 and Sch II, Para lb— Award — Order 

lethfig aude — A'efision, if lift, 

Tni* proceedings for arbitration In the course of a 
pending suit are of an interlocutory character and part 
of the suit it'elf and hence an order setting aMde an 
award filed by an arbitrator is not revisable by the High 
Y, D. 1930—14 


I O. P. CODE (1908), S. 116, 

Court. {Hamilton and Bennet, //) BaiJNATH v, 
\ Chandika Prasad 1939 O W.N 761= 

1831.0 837 = 12EO 80 (1)=19390LE 676= 
1939 O A 639 = 1939 A. W.E (C C ) 108. 

I S 115 and Sch II, Para IS — Award — Setting 

ande award and luperteJing arhtralioti—Belitionif 
I ttee 

An order pas-ed under Sch II Para l5,C P Code, 
in a pending suit setting aside an award and superseding 
thearbitratioa, IS not open to revision under b 115, C 
I I’. Code The powers of the High Court are discre- 
I tionary and in view of (he fact that the order can be 
challenged in the appeal from the decree it would lead to 
unnecessary prolongation of the proceedings in (he trial 
I Court if a revivion is entertained and so ■•buutd be 
avoided {Hamilton and Srivaslaia, JJ) NABI 


! ' ■■ 

I S. ^b— Burden of proof — Mutakt at to — 

• Keiition. 

A mmalce as to onus of proof gives rise to a lerision 
petition {Dahp Singk, /.) bHlB LAL v MST 
GOPANDI. 41PLB 513=AIE.1939LBb 662 
— — — S lib— ‘Cate deeided”~‘Arhtratien— Award — 
Order lelling aside- Bevisteit 
Whether an order does or does not decide a case w itb* 
in the meaning of Sec 115. C. P. Code, must be const 
dered in each case. An order of the Court setting aside 

.A^.o — .e.« c.i, 2, C. P, Code, and 

Joes not decice a case 
{Davie, J.C. Lotto and 
■ ■ TaKHITRAM, 

724 = 12 RS 76- 
A I B 1939 Slid 241 (P B ) 

■ '8. 116— “Carr deeidtd"— Lower Court atiiiming 
iuritdielion not leiltd m it and thnalening to inters 
fere wtk vested rights of sui/eei^/(evition—‘HigA 
CoH'i’f powers of inter ferenee, 

A “case decided" withm the meaning of Il5, C. F. 
Code, might fall w iibtn the category of orders pa<sed in 
the assumption of jurisdiction not vested in the Court 
by law Where an invasion of vested tights of the 
subject IS tbereatened by a Court assuming a jurisdiction 
which It does not possess, and it is about to resort to 
the use of the machinery at its disposal, the High Court 
will, as a superior Couil, exercise its poweis under 
S. IlS. C. P. Code, and will not restrict its jurisdiction 
{tt'dssoodew.J') BaBURAO V. IlARIHARRAO 

18310. 656=12EB 113 = 41 Bom LB. 480 = 
A 111. 1939 Bom. 279. 

3. 115— "Case detsdtd"— Order iy Judge review- 
eng detision of predecessor m exercise of inherent 
powers— Rat ’ion— /nie ferenee 6y High Court. 

Both O 47 and S. iSl are to be construed strictly, 
and are not intended to be used, and are not to be used. 

. ipeal on orders of 
insdiction uilh his 
>rder passed by his 
one of the defen- 
ilhont jurisdiction. 


against such order is not strictly maintainable, such an 
appeal, treated as revi«ion application, is competent. 
The order sought to be set aside is not an interlocutory 
order so as to bar an application in rerUion. inasmuch 


\ 
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as It sets aside an order which is not an mterlocntor) 1 ’ ~S 'Vi&^DiicrttiBn~Ordtr that adiocate canid 
‘ ’ ‘ an dehalf ef farty 6y reasoi of hit interest 

party-^Inurference in revision 

\ ' a Judge Orders that an advocate could not 

* riety appear on behalf of a party by rea'on of 

• ‘ " ■ t his having been interested on behalf of the 

■ in matters which were collateral to the suit in 

’ - - *5 115 — Cure decided-— - -j i-» « i.« a amnie 

suit under S Vd C P Cede— I 
No application in revision will 
a Judge under S lO refusing I 
directing a suit to proceed Sue 
decided within the meaning 

(Davis J C ant Tyaisi /) RamCHAND VirmaLs ment' as defined in b 2 (H) of the Code and therefore 
LILaRam AtE 193d Siod S91 the powers of the Court are restricted as laid down in 

— — S llB—ContintJiion~Aefttsa/ to issue — Inter S 85 Government of Burma Act ai d the question 
locutory ordtr^InUrfertnet cannot le agitated in addition as one of general «uper- 

An interlocutory order is subject to revision An inlendence over the Courts as provided inS 85(1) of 
order refu'-tng to IS ue without sufficient rea^n a com that Act (Roberts C J Afya Ru and iJosely Jj) 
mission for th# further cross examination t^ a nitntrs TaJENDRa CHANDRa DHar f TaJenORA LAL 
p3ri}y cross exjmined and who happened to It tv more GhOSH IffSDItangLR 514»182IC 77" 

than 200 miles away, is al o subject toievision the 11 R S S12=AIB 1939Ban£: 183(SB) 

ground being that much harm may accrue to a party — — S ilS^Dircretien of Court Order aeiepting 
from such a refusal (Davies ICS) JaR»Wa DhaR security— Interference 

POTDAR and Co t> GulabCHAND Accepting or refusing to accept security furnished by 

1938 AMLJ 123 aperson appointed as a guardian of property ofa 
— — S Il 5 — Court” — CoKecior’s order under minor it a matter within the discretion of the Court 
S 20 A Madras Estate* Land Act — Revision— Jati die Where the Court in exeictse of its discretion has accept 
tion to interfere ^re %fADRAS EstaTcS Land ACT ed the security and u is not shown that the Court has 
S 20-A soil W 182«(1939i2MLJ 292 acted with material irregulantv in the eaercise of its 

— 8 115— ‘ Court "—Judge of I W« „ 

Cause Court— Order m election dispute 

Ss l6 and 17 of Karachi City Municipal • ■ ' 

-'Powers of H/gh Court to interfere , 

ClTlf MUNICIPAL ACT Ss 16 AVO 17 • 

ILR (13 

' '■•8 115— Court fee — Order det ' 


etnsion 

bring a ca'e within the 
and misinterpretation of 
ound for matntaiiiing an 
1I5 (ieach CJ and 

other order which may be without jatlsdictioo (Burn 
y) Manaithunajnatha Desikar p Copala 
ChETTIAR 49 I»W 270" 

issoittvi^ S05^A IB 19391blad 580^ 

(1939)1 Mi J 317 
— 3 115 — Court fee— Question of 'toitifcatien of 
suit— Decision adierst to flainttff— interference— 

Juriidietion of lltth Court 

The High Court has jurisdiction to interfere in revi 
Sion wiib the decision of the lower Court on the question 
of the classification of the suit for purposes of court fee 
where such decision has been adverse to the plaintiff 
{James and Rmcland, JJI SiTAL TraSAD SaH p 
KaMDaSSah 18 Pat 267=6 BB 893= 

183 1 0 281=12EP 122"1039PWir 197= 

AlB 1939 r * — - * 

— — S 115— Discretion— Interference— Prtr . a the )uri«dic 

Ja matters ol Judicial discretion the revi la Ibe peiitjon 

will not interfere unles* there are eiiher no • ■ ’) bsl WaV 

whatever for iis exercise or unless iis (xerci<e • ■ . • PiB 653 = 

rnanifestly unfair result (A'orman, / C S) AvtAR AlB 1939 Lab 222- 

CiiaNDs BiiOLA Nath 1939 A Mi J 17 -S llS—llteeahty or material irregularity — 

-I — S iiS— Discretion— Order alloipinf amend prameng of tssuee—Jarndicteon—U’ronfdeittioH at to 
enent of (lainl-Revinon plating of burden of proof— Interference by Ihgh 

So revision lies against an order all swing an amend- Court 
vnenl of the plaint (Tek Chsnd /) ISMAIL » Itist^lawihe duty of the trial Court to fnme 
BUUA Rasi 41 PiB 146 1 issues (n a suit It ts not any part of the legitimate 


Serv«*"* ’ * ' 50 iW 159-1939 MWN 700 = 
AID 1939 Mad 740 = (1939) 2Mi J 353 

— vS US—Srror of lest/— Order on gnei/ron of 
res {udicaia 

The question whether the decision of a lower appel 
late Court that a sou was barred by res /udieata, was 
correct cannot be raised in revision (Tet ChanJ,/) 
MT Hasan jAVt qamar oo Din 

IBOIO 126(1)=41 PiB 176 = 
A IB 1939 iab 48 
- S 115—£rrer of lata — lyhen ground for 

Where a Judge has refu'ed to consider the objec 
tion to sale in the erroneous belief that it was not 
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(Satin of th« Hifth Court to help lover Courts to frame 
issue*. The; atoae have jurisdiction to frame the 
tssaes in (he <uUs which come before them (or trial, and 
they hare )ari«diction to (Secide wrongly as well as 
lightly. The fact that a wrong decision is made ts 
neser a ground for interference in teM«ion under b 115 
{Smru, J) MAMCK/.VACtttKAM CHETTIAR v 
OrriciAL Recuver. East Tanjure 

1939 MWN eOS"60LW 459= 
A-IB. 1939 Mad 733 = (19S9) 2 M 1. J 44 
-S 115— ////fJ/Zy and nitk ntit/rtal trrffu- 
larttr—Alli^ing flea cutting at toot of flamt tut not 
ratted tm fUaJinfi and deciding tame uilAout amend 
men! of f eadmg . r railing leletjnt ttiuti — iPe*»iJi»r — 
JeUerterence 

A Conn act' improperly wi.en, without directing an 
amendment of the (leadincs nr re\i'ing the lelesant 
i'<ues. It allowi a question in be argueo before it which 
cots at the sery root of the plamtitl’s ■•uit, but which is 
not raided in the pleadings ai all and decides it. in d< ing 
so It Ignores tome of the most material prosi«ions of 
(he C P Code The High Court in such a case will 
in'erftre under S. llS, C.P Code (Aina. JC.and 
nVr.'eR. /) MiR KaJI CIIULAM ShaHi KHAS 
CfUND ILTl (1039) Kat 330 = 1821 C 154* 
lias 250 = AJE. 1930 Sind 137 

- — 3. 115— ///eguZ/y er itrM material irregulaiilf 
—Caurt Aating luritdietion la dead* tut de<idnig 
VraHflf—lf ground for rrtition by Jhgk Court 

li a Couii has ]un<diction to deade a matter, it does 
not at all follow that if it has decided an is<ue wrongly it 
hu acted illegally or with material irregularity in the 
exercise of us jurisdiction so as to call 
onder S. 115, C. P. Code (f/aenet, C ' 

J) NANDAMANIt llARIKRIbHNA 

181 1 0.644 = 11 BP 62* 
19S9P.W.N.S4l-Aia 

— ' .8. ll^/l/tgaHy or ulti mater •, 

—Rtfutal to dtttdneme itiue at fnlii 
tmi-^Ritition— Inter ferentt 


O. P. CODE (1908), 8. 115. 

BiR Bal Dass f. Cantonment board, Lahore 

41PL.a 66. 

S W^— Interlocutory order— Reieetion of eii- 
Jenct if trial Court— Reittion. 

jected by 

' der may 

It does 

irreparable damage to a party, but that cannot be said in 
the ca«e of rejection of evidence. It is open to the 
party 10 question (he decision in appeal which is the 
proper time at which the error, if any, should be 
remedied (Mya Bu and Moseley. /f) RAM OUDH p 
GOVSRNklENT OF BURMA. 1939 Rang.L B 691 = 
AIR 1939 Bang 448. 

S 115 — Juriidictioii — Absence— Inter ference— 
Dutyof High Court eien tf no miscarriage of lutliee 
results — Defostt beyond time— Acceptance by Court— 
Efett 

V\ here aCourt acts without jurisdiction rf.whenit 
receives a deposit made by a party beyond the lime fixed 
in a ca<e where time la of the essence of the contract 
I or compromise in pursuance of which it is made, the 
High Court must interfere in revision, though no real 
I miscarriage of justice has occurred, because the aecept- 
' ance of the depoait la clearly an act without jurisdiction 
Allarrtet.C J) BlSWAMBHER SahU r H*BI NaiK 
I 5CLT.29 

I S. \\&—JurtiJieiion— Absence of Judge setting 
atide order fatted by Ass fredeeetser by way of rnttat— 
I etitien— Interference 

Ordinarily, the Court of the Judicial Commis''ioner 
will not inieifere m revision when a remedy will lie by 


——3 116— Interlocutory order — Interference S« 
C P. COOE, S. 115— COStMlSSION— REFUSAL TO 
ISSUE. 1938 A M If J. 123 

— S W^— Interlocutory order— Inlerferc’tei in 
revision— Rangoon Hsgk Court. 

The expression "case which has been decided" in 


1 .v„ ..J.. -I... . deciding a 

where the 
)urt and it 
(ZZaM/. 

• Shah v 

• • • . ,ar. 330= 

• • • *1 Sind 137. 

I rdcr Vntk- 

Where a Court makes an order which it has no juris- 
diction to make, the order is revlsable by the Court in 
revision. (fPerZ, /) MiR SVED IIUSAIN f. Rasoo 
Singh. 6 B B. 704=181 1 C. 895= 

IIB.P. 647-AIE 1939 Pat. 618, 

— — S WZ— Jurisdiction — Railure to exercise— 


I'l'-ierieu against such an order. {,A>dul Rariisit,J,)\ 
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C P CODE (1908), S 115 

■ — S 116 — Jurisdichou — Failure ie ejttrette^ 
Wrong i:ew e/ lain — Interferen e 

Where the loner t. ^ j c 

legal portion and by 
to exercise Its prope 
interfere in revision 
RACHUR I 

1939 PWN 50 E . • ! 

S 116-/« 

Order erroneously ■ ■ 

Land A yumhon Act as mcomfitfent 

\n order of a District Judge rejecting a reference 
made under S I8 of the Land Acquisition Act in the 
erroneous view that the party at vihose in*tance the ■ 
reference nasmade «as not entitled to demand a refe 
rence is open to revision under S 115 C P Code 
[Mukker/ea and Roxburgh JJ) COMILLA ELECTRIC 
Supply Ltd v East Bem al Bank Ltd 

43CWN 973=ILE (1939)2031 401*= 
A IB 1939 Cal 669 
■ ■ S l'lB-~Leate to sue as a pauper— Refusal~ 

Retision 

In the ca=e of an application for leave to sue as a 
pauper a Court has jurisdiction either to allow or d« 
allow It and when once it has exercised its jurisdiction 1 
and decided whether nchtly or wrongly there can be I 
no revision under S US CP Code (Zia ul /fasanl 
and // » , 

1 • • 



perly there has been miiunderstanding as regards the 
legal position and the Courts commit serious mistakes 
in Ignoring many important factor* in connection with 
the property pul up for sate, and are largely carried 
away by the fact that there is no sab<tantiat injury but 
where the various material irteg;alaritie!i in fact cau*e 
substantial injuries the irregularities must be deemtd to 
have resulted in miscarriage of justice and High Court 
can 111 «uch case interfere by way of revi*iOn (h/sr 
Ahmad J) BUNOHCLKHAND CVCLt AND MOTOR 
AGEwcv V Peoples Bank of Northern India 
Ltd 18110 642 = 11 B Pesh 70 = 

A IB 1939 Pe^ 9 
S 116— Material irregulanty— Grant of lem 
piorarv injunction under O 39 K 1 — Levision— Inter 
ference See C P CODE U 39 J\ I 

1939 M W N 621 
— — S \\B— Material irregularily—MfsreaJing 
evidence 

If the lower Court misreads 
and failing to take notic* of 
therein comes to an erroneous c< 
deemed lo have acted with matei 
deci lon is open to revisior 
{Maclny /) DwaRIKap BP ■ 

A . ’5 . ■ 

- -S WB~Malertat irregu 
ga/e—A/dition of new party am 

allffwinggueilien on nest sssiie « * , j 

aJdel — Revtston 

In a suit brought on a mortgage executed by a 
father his <on was added as a defendant along with the 
father \fter the «on was added as 
wxus framed whether the mortgaged • 

self acquired property of the father 
joint family The trial Court howeve 


C P CODE (1908). S 116 

question pat on behalf of the defence whether the morC 
gaged property was the self acquired property of the 


’ A I E 1939 Pat 74 

■ “ S WB— Material irregularity — Threnoing 
burden ef proof on wrong party in disregard of statute 
~Kevtsion — Interference with order framing issues 
Where a statute specifically puts the burden 
of proof upon a certain party the Court in placing 
the burden of proof the other way is acting with material 
irregularity in the exercise of its junsdiction, and the 
High Court may m a proper case interfere in revision to 
set right an issue framed in such a manner as to 
disregard the statutory provision regarding burden of 
proof To disregard the direction of the statute with 
regard to burden of proof is a perverse decision and 
conscious d^artnre from the rule of procedure 
iMtckett, /) VarISAI MuhaMMAD KDwther p. 
MaRUSgafuri Estate 1939 M WN 395 = 

AIB 1939 Mad 644 = (1939) IMLJ 334 


, u wl lui. p a 1 1 v k I. ub I uu C 

any such thing it is also a material 
to hold an item proved which the trial 
eld not proved wiihout stating on what 
appellate Court relies for the proof of the 
Item {.DahpStngh J) ABBaS Tea COMPANJ V 
ISHAR DAS 41PLB 492-AlB 1939 Lab 470 
■ — 8 X\B— Other remedy open— efpP'al eempelent— 
Reviston—dnler ference — /{ hen /usti/Sed 
Though the High Court will not ordinarily interfere 
in revision when a remedy lies by way of appeal the 
High Court will interfne if a defect of law and a grave 
wrong are manifen, for the H gh Court will not permit a 
case 10 proceed on jurisdiction snatched and having no 
basis or justification {Daws JC and Weston, /) 
Mir Haji Ghulam Shah e khancranp 

ILB il939)Ear 330-182 IC l54 = 
UBS 250=AIR 1939 Sind 137 
■ S 115 — Other remedy open—Appeat—Condi 
tional decree in preemption tnit—S'ibiefuent order 
dismissing suit for default—Rnision 

A decree passed in a suit for pre emption in favour of 
the plaintifi for possession of the land m dispute on pay 


3 W.^— Other remedy open— Inter ference m re 

tiiion 

Where a petitioner in revision has another remedy 
■ *• ■' facts of each particular case 

• ourt will interfere In revision 

. /) pARYAC p ChaND* 

■79 I C 845=11 EP 416- 
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0 P. CODE(1908). S. J16. 

1939 P WJI. 60=5 BB 301 = 
A.I.B 1939 F&t. 263 
' - S. 115— Ojt/r rtmeJy epen—Jttttrftrtnce in 

Thtte u no inflexible rule that ihe High Court »»ll 
not in'erfrie in reii'ion when other remedy is open by 
way of ’•uit High Court eten in such ca'Ca can interfere 
in revi'icn (0 aecid multiplicity oi litigation and hard- 
ship to the panin (.Tet Ciant /} MT IIIUGWaNTI 
r.SANTSiNCH I1821C 560=12RI. 58 = 

41PLB 371=A.I& 1939 Lab 62 
3. 115— Other remedy open— Order on claim 
petition— Power of High Court to revise if precluded by 
right of saitunder O 21. R 63 Str C P CuPL, 
O 21. Rr. 5S. fO AND 63 AMJ h 115 

1933 ALJ 1118=AIB 1939 All 117 
3. 11&— Otter itmiJy—Oti/tr ttnmitung tmt 
under O 9, A’ h — A'mtien 

No revi-ion lle^ against an order dismi«ing a soil 
under O 9. R 8. C P Code, as tnolher remedy i« epen 
10 the plainliS by w ay of an appUcaiion for restoration 
of tbe suit with an appeal again'l the order, if that 
apphca.ion 11 di«missed {is/eeier, /) MAHOMED 
SHAH z SHIB nVAl. SISCH. 41PLE102 

“S 116— P4>avr^///»/4 Ceurt~£xeiuti9n tali— 
Ainnee »f nffltcatien t) lel enJe along with deffut «f 
ieereiji amaunt^Refutal tt tel •iitir^lnltrferentt m 
rr.itiin— Pau.tr «f High Court— f/arJthtf—Jf ground 
of inttrferinei. 

The High Court has no power ut 
Code, to interfere with an order of a 
ing to set aside an execution sale * 

application to set a<ide the same the. ....... . .. ■ 

of the decree and comgeniation have been deposited in 
time. The farilhai It is a hard care does not permit 
the High CoBft to interfere where it has no power so to 
do. {Harrm.C.J.and RfUiltind, /,) PhaRI JeNA 
». CauraNCA CkaRak SaHU. 16 Pat. 210 

S 116 — Powers of High Court— Eaecuiion 
sate— Order conflrn* ■ • ' , ‘ ' " • • 

set aside though d 

Order reiecticg a * * 

loierference See ( 

— 8 W^—Paweri of High Court-Order o! 
Seiiiont Judge in rrvmon from order of Magietrate 
under Itombay Municipal Borough! Ad—Kmuon to 
High Court — InierfertnC! — Ground!. 

The High Court has povrer 
revision from an order passed 
revision against an order of a ' • 

Bombay Municipal Borough* Act 
ence should be rare. When the 


C.P. CODE (1908), S 116 

H&— Revision — Ground! —Heia point not 
'ourt belenu — If open ai ground of tnterfer- 




I It IS not the practice of the High Court to interfere 
in revision en a point which has never been taken in 
1 the Court lielow \ Broomfield. J) bHRIPAD Baji z'. 
DaiTATRAYA Vithal. 183IC 753 = 12RB 128 = 
41BamLR 485 = AIR 1939 Bom 296. 

— S llb—Reziston — Interference — Finding on 
unrebueteJ oral etidtnee. 

Where a lower Court had come to the concluMon that 
a person IS an agriculturist on the oral evidence of a 
pliintiS which wa® not rebutted on the other 'ide by any 
evidence, the chief Court held that in the circumstances 
there was no reason to interfere with the findings of the 
lower Court {Zia id Hasan, J) Goi’AL UaS v. 
Pinru Lal 1939 0 A 425 

■S 115~Scofe — Appeal expressly prohibited by 
lam — Poseer to treat appeal os revision application — 
Question of lam or eonstruc/ion of Joeumint or wrong 
dtettton—H tuffl.tent ground 

S HS C. P Code, was only intended to relate to 
Questions of ]uri<diction and not to questions of Uw or 
construction of document, or a wrong deci'icn by a 
Judge These are not matters affecting jurisdiction and 
cannot constitute sufficient grounds for treating an 
appeal as an application in revision when an appea' is 
expre"ly prohibited by law S ll5 is intended only 

•• matters on which 

the parties with a 
and Tyabts, /.) 

. 1939 8lBd 860 

'3 115— ^cope— Order amending decree under 
Ss l5l and l52— Revision— Maintainability. 5‘*C. P. 
CUDE. S. 2 (2.) 41 Bom L R 800„ 

■■'■8 Scope— Order filing award and direct- 

mg decree to be drawn up after ettrrultng eb/eelion on 
ground 0/ seani of leave under 0. 32, R, 7, C, P, Cede— 


the award, dismissing an application to set aside the 
award under Sch II, para 15, its order is revisable by 
Che High Court under S llS C P. Code, provided it is 
shown that (he Court below has exercised a jurisdiction 


Manufacturing anu calico Printing co , ltd. 

»41Bom.L.R. 1018=AI.B 1939 Bom. 478 
— S 116 — Powers of High Court— Perverte order 
—Interference in retmon 

The High Court will not ordinarily exera«e its 
revisional powers even though the lower Court has 
decided a question of fact or Uw erroneously , but its 
hands are not lied when it finds that the order of the 
Court below is entirely ana absolutely unjusCifiab'e and 
IS almost perverse (.Hfort, /) DeOKI SINCH t>. . 
Uaghvindra BHAGWaN. 183 10 571= I 

5BE 922=12EP.135 = 1939P.W.N.229= 
" A.I.R. 1939 Pst. 430 I 


V. 116— “5»i3»r(fj»iofe Couri” — Chief Judge of 
Small Causes Court deciding appeal under S. 2l7 of 
the Cstf of Bombay Municipal A t—If C'-urt tubor- 
dinate to High Court— Revision —Compcten'y 

The Chief Judge of the Bombay Small Cau'.es Court 
acting under S ll7 of the City of Bombay Municipal 
Act acts as a Periena dengnata, and not as a Court 
heanng an appeal, and hence an application for revidon 
under S. 115 C. P. Code, again«t his deci‘ion is not 
competent {Matklm and Lokur, JJ') 'fULJI SlCKA 
& Co V. municipal Commissioner of Bombay. 

41EomI.R 984=A.I.R. 1939Bom 47I. 

S. W^^Suhordmate Court — District Judge 
uetmg under R, 62 (l) e/" Burma Muniapal Ruler— 



227 


228 


THE YEARLY DIGEST, 1939 

0 P CODE (1908), S 161 . | C. P CODE (1908), S 151 

payment of defi It Court fees and gt\es a fiirih^r atii*" 'rk„ _ 


4. Ibl 

Amendment 

. (second application for) 

Appeal 

Compromise decree 
Consent decree 
Execution sale 
Inbertot po'weis 
Jurisdiction 
Limitation 
Bestltutlon 
Bestoratlon 
Scope 

Stay of execution 
Stay ft! avitt 

Bs 151 152 163 and Evid Act S 

Amendment^ APpheatian to emend mttiaie $h 


A IB 1939 Bom S89 

* —Appeal 

No appeal lies from an order passed under S l5l C 
P Code (JTei Chand and Abdul Rathtd //) 
GANESHDtTTA*’ MODEL TOWN SOClETi 

A IB 1939 Lah 508 

S 161— Appeal — Amendment of decree to 

correct description of property — Power of Court — 
Refusal to amend — Appealability See C P CODE S 
47 41 Bom LB 1170 

■ ’ “S 151 — Appeal—Applicatton under O 21 K 90 
—Order resternig potsessten to judgment liebtor pending 
t/t deeision — Appeal— Kevttien 

An appeal was filed against an order rejecting as in 
competent an application filed by the judgment debtor 
I under O 21 R 90 C P Code In the meantime the 
1. aaVt'KaacaaferTOied wvid tVve ■awtvOT, poS' 

se«sion The Appellate Court allowed the appeal and 

I -j-jjg 

■ of the pro- 
5 151 C P 


■ and 1 63 

„ . tetimmary 

and final decrees with reference to the extent of (be 
interest mortgaged, namely, from five pies’ to 


Held (i) that the order was really in the nature of an 
■Dterlocntory order and was not m any sense a decree 
within the meaning of S 2(2) C F Coae as the even 
tual rights of the parties would depend upon the result 


181 1 C 153-llBA 662« 
1939 AWE (HO) 173- 1939 A L J 193- 
A I B 1939 All 231 | 

■ '38 151 and Wl— Amendment of deeree—Qret 

Uen of eons ratted in both first and teeond appeatt— 
Ditmisiat of appealt—FIfeet ef—Atfendment of first 
eppellats dttrts relating to costs— If competent 

\\ here the question of Co<ls was ra> ed b) the appli 
cant for an amendment of the decree in both the first 
and second appeals which were dismi <ed the matter 
must be presamed to have been adiod caIaH 
adversely to him In such circumstance 
tionbyhimfor amendment of the Jeer 


I Ss 161 and 1B2— Am 
eppheatton— Vainlainobilil) 

It Is not open to a Court to 
cation for amendment of a de 
cation on the same question Iias uceii uj 
/) SaujiuRamo Lakiimi DaSS 
12EL 103-41PLE 136-AIB 
■ 1 1 Sa 151 and 152— Amendment of 

party aegmrtnf snterest in property a 
—Application for amendment of decree 
can be allerated 

A decree should not be ame'’''"! ~ . 

powers conferred under Ss 
long after it was passed so s ■ 
acquired by third parties it • 


Aat Ml. lu.u 
S 151— Appeal— Order amending finil deeret 
under S I5l— Right of appeal— Proper procedure— 
Appeal from amended deeree— Competency 
The nature of an order is not determined by the pro 
I vision of law to which It may wrongly hate been as 
j signed The true test IS what is the order it'elf A 
I Court cannot change Its true order merely because it is 
I given a wrong name Where a Court amends a final 
'decree passed by It purporting to do so under S l5l,C 
jp Code It cannot te said that no appeal lies in the 


he right of appeal is » 
there are express prt>- 
mavntainability of *** 
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C P. CODE(X908).S 151. 
appeal, it wocKl rot be correct tosaj that because an 1 
appeal IS «l'o«ed b) statuie in certain ca<es it most be | 
allowed b) wa) of aralopy in other similar ca^e* Where | 


— I S Jttmttifd ftr 

/etluticf to /lit etftiloHt'i /tti er mote 

friTitns dff.ttt in /rw— /iVi/e‘rer»f» for 

Inhtf,nt pc-otr et CctiH U tHlruein— // eppliroltcn 

fn tr.u-o U‘ do O *~t.K 1— <1 -11. /' j9-yJp/'/i.orir» 
ef Pitnj Htgk Lrun Aulti. Part It, Chit IX ^ R. 

23. 

.An apflif^bon for the reMoratton of an aj peal di>inis- 
sed forl-i'aie 10 file the appel'anl'* lisi cannot 
treated a« dn arplica’ior. for re\|t» Uncer O -17. 
l.C 1' Code, iheneu matter ti ciidence '-hculo ha 
beendi-cciereO bv the pariy aiphing tor review a 
noth) the Couii whc'e order i> lole reviewed, a,.u 
secont-lj theeiror or n make refeneo to in the rule 
shoulQ be one dppaient on the face of the itcrid and 
not cue CdL'*d by the ''o«il not Leinp appiped at the 
lime of the di^nii'-al of the appeal of the ciioim«iances 
which prcvtmed the appellant from taUnR the nece«>-ar> 
Reps. A (diluie 10 hie the 8rp«llan''» h'* cannot te ' 
treated as 1 *ipb an on'i'sion of the same kind or | 
<Je«eiiption as an oim-Mon to troduce a mailer or 
evidence sub*eqBeTitly di*toiered o' a mistake or error 
appaiert cn the face of the record. Nor would O 41, 
R. 19, C. P. Code, apply to such an applicanon for res 
toration of aa appeal «li«itii»»ed onder. R 23of Ch IX, 
Part Jl of the loles framed bj the Patna Hieh Court 
for failure to file the appellant's list. The failure to file 
the hit stands on no worse footing than the default 
telerred to In Kr 11,17 and IK of O. 41; and 
although there ir no provision in the Code covering the 
case of restoration of an appeal dismi>sed for failuieio 
file the IM or to deposit the punting cost, the Court is 
not poweilesslo restoie the appeal. If the Court has 
power to diiniiss an appeal for such failure. It also has 
tbepowerto rciiore the appeal 111 aptoperca'e S. 


C. P. CODE (1908). S. 161. r 

the suit it'elf and the same kind of investigation is 
necessary av in a contested suit, further it cannot be 
aaid chat there was any fraud vpor. the Court 

I Wuk. , 

I flEN ’ ■ ' , . , 

■ S. 161 — Execution sate — Power to set aside 

before (onfirmalim 

No doubt the Court has inbeient power under S 151, 
C i' Code, 10 <et aside an execution ‘ate befoie its 
confiimaliofl. where there >s an abuse of the process of 
theCourt But there is certainly no jurisdiction to set 
aside the sale under that section on the application of a 
thud party on the ground that owing to a misappre- 
hension due to (he conduct ol another third party he 
I failed to be prc-ent on the day of the ‘ale and therefore 
I was un^Lle 10 Ind It might be ctheiwise if that had 
been due to«oiiic onii'sion or wrong procedure on the 


b iSl.C !' Code, should be applied with great 
caution anc only when the ends of justice require its 
application In order to decide whether the ends of 
justice require the application of the section to a parti- 
I cular case, the Court has to keep in view not only the 
inieKSi of the applicant but also that of the other party 
whoinay be afftaecJ by (be order sought to be m^e 
under the ‘eciion. (fiarnes, CJ fotl Ah and 
At^rwata.JJ) KaM KheIAWAN SiNCH e MONI- 

lalSaiiu. 20FatI>T 88S°1939PWN 8S2a 
AIE 1939 Pat. 678 (r,B,). 
8. 161— /r/irrrnf ptruers—Revtiw—Pewr ef 
Euiordmate Judge to review order of predeteuer^O, 47 
end S. J5l— Cewr/rwr/row. 

S. 15J,C. P. Code, IS not intended to constitute one 
Subordinate Judge an appellate authority over his pre- 
decessor of like jurisriiciion as him<elf If one Judge 
reviews the order of another, he cannot eccape the pro* 
Visions ol 0. 47. C. T. Code, by placing his order under 
S. l5l. Both S l5l and O 47 are to be construed 
stiictly and are rot intended to be used to allow one 
Judge to sit in appeal on orders of his predecessor 
„ r — -1 jgri'dlelion with his own. {Davie 
/) Mir llAjl GHULAM SltAHo’ 
1L£ ri939)Ear 330 » 

. • 1 ES 850=AIE.1B38 SlijdI37. 

uriidieiien — Aiience of ~ Order of 
’e reviewing predeemor'e order on 


S.151— C 

for fraud, na'-tep ' ■ ' , ■ ^ 

COSlPROMItE— ■ ‘ < ■ 

8. 161— ’ - I . ' . , , 

turent luriidicti- ’ ’ ■ 

The remedy ot , ' ’ , ' , 

decree on the ground that hlr coment was Induced by application lor restoration of appeal dismissed for 
aud IS to institute a regular «oit for the purpose. I de/anll— Power'. SeeQP. CODE, 0.41 R. 19 AND 

5l , -u T_ I c tei a M L.J. 124. 

t . • • • ... Yr~Appea/ 

■ • . ar an appeal 

■ ■ • . • • ■ • the inherent 

„ he in such 
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0 P CODE (1908) S 116 

as le sets aside an order nbich is not an uiterioctitor> 


llES ZS0<=A1B 19agSlDdl37 
~ S 115~Caie dtctdtd~Or<itr nfustng stay 
suit under S 10 C J’ Code~ftevisiati — CempettHty 
No application in revi«ion will 
a Judge under S 10 refu'ing t 
directing a suit to proceed Sue 
decided within the meaning 
{Davts J C ard Ty3h)i J) ' 

LIL^RaM air 1939 SlBd 291 

— — S l.\^~Cemn»ssten~t\.efusal to issue— /ater 
Jpcutory order — Interferenee 

An interlocutory order is subject to revision An 
•order refu'-ing to is'ue without “ufficient reason acorn 
mission for the further cross examination of a witness 
partly cross examined and nho happened to live more 
than 200 miles away, is al o 'object to revision the 
ground being that much harm may accrue to a party 
from such a refusal (dJapiei dCS) JAMMA Dhar 
potdarandCo V GulabChand 

1938 A M L J 123 

S 116 ~ Court ‘ — Collector's order under 

S 20 A Madras Estates Land Act 
tion loiniei/ere Madras E 
S 20.A 6011^162- . • 

“ ' S 115--' Court Judj 
Cause Coart->Order In election 
Ss 16 and I7 of Karachi City ^tu 
—Powers of High Court to interfere JrA KARACHI 
CjTv Municipal act ss i6 and i7 , 

ILK (1939) Kar ISl 
■ - S HS^CPurt fee — Order detereiiniHg and 
Ao/Jing plaint to be iniufUetenily tiimped—Reiiiion i 
An order of a trial Court rtetermining the proper 


C P CODE (1908). S. 115 

■S 115— Diseretion— Order that adiocate could 

t _ I L ir f t , I /,,ft„ferest 

ite could not 
. by rea'on of 

■ behalf of the 
other side in matters wnich were collateral to the suit in 
question and there was upon the record proof of ample 
material before him upon which he could make such an 
t whether he was 
de then it is not 

' mittedly a judg 

ie and therefore 

the powers of the Court are restricted as laid down in 
S 85 Government of Uurma Act and the que'tlon 
cannot be agitated m addition as one of general 'uper- 
intendence over the Courts as provided in S 85(1) of 
that Act (Roberts C J Mya Bu and Moiety jj ) 
Tajcndra Chandra Dhar v Tajendra Lal 
Ghosh 1939r.angLE 61i'>182IC 77= 

HER 512-AIE 1039 Raog 183(SB) 

' S 115—I)isereeton of Court- Order accepting 
seeuntf— Interference 

Accepting or refusing to accept security furnished by 
a person appointed as a guardian of property of a 
minor is a matter within the discretion of the Court 


■ ■■ S 115~‘£'ror of lav/ 

Mere commi"ion of error of law by the lower Court 


/) '{ANAITHUNAINATHA DeSIKAR t- COPALA 
ChETTIAR 49LW 270 = 

1939 M.WN 205=AIB 1939 Mad 380= 
(1939) 1 M L J 317 

■ -S 115 — Court fee — Question of elaisiRcation of 
suit— Decision aiierse to plaintiff'— Interference— 
Jurisdiction of High Court 

The High Court has jurisdiction to interfere in resi 
Sion With the decision of the lower Court on Iheqneslion 
of the classification of the suit for purposes of court fee 
where such decision has been adverse to the plaintifl 
{James and Actoland, JJ) StTAL PRASAD SaH P 
KaMDaSSah 18Pat 267=6BE 893= 

18310 Z81-12EP 122 = 1939 PWN 197- 
AJR 1939 Fat 274 

■ -8 115— Dtienlion—f liter ference—Prsn iplei 

In matters of juJicial di<ciciion the revi ing Court 

will not interfere unless there are either no grounds 
•whatever for IIS exercise or unless its exerci«e produces 
manife'tlf unfair result (Mormon / C S) A'lAR 
Chandp I3JIOL.A Nath lS39A}ffliJ 37 

- ■ -g 11^— Discretion— Older allevung amend 

men! of plaint— Rniuen 

So revision lies again't an order allowing an amend- 
inent of the plaint (7VA Ckond, /) ISMAIL p 
RULURaM 41PLE 146 


bCRVAl bOL VV 15U = lb3JM WN /UU- 

AZR 1939 Mad 740=(ig39) 2M1/ J 353 

—3 3X5— Error of laa> — Order on question of 

res judicata 

liie question whether the decision of a lower appci 
late Court that a suit was barred by res rulieala, was 
correct cannot be raised in revision (Tei Chond J) 
MT Hasan Jan v Qamar ud Din 

18010 126(I)=41 PLE 176 = 
A IE 1939 Lah 43 

■ ■■ 9 115— Error of lavs — IPAen ground for 

rettston 

Where a fudge has refused to consider the objec 
Hon to sale in the erroneous belief that it was not 
entertainable In view of Proviso 2 to O 21 R 90 C P 
Cbde the error of law in such case aSeCts the jur 'die 
I tion of Che ^urt and in the cirtumstancev the petition 
'for revi'ion is competent (Bhide J) SstWAN 
SiNCRo ManSinch 41PLE 553 = 

A IE 1939 Lab 222. 

— 3 llB—fllefahty of material irregilarity— 

Framing ef lisaei—Jursidictim— ll’rong deciiioii at to 
plating of burden of proof-interference by High 
Court 

It IS by law the duty of the trial Court to frame 
1 Issues In a suit It Is not any part of (be legitimate 
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C.r.CODC(190S).8. 116 

daim of High Court to help lower Couits lo frame 
issae*. The; alone hare janadlction to frame the 
i«3e« in the ^ails »hi:h come tefore them for Inal, and 
the; hare ]uri«dmion lo decide wrongl; as «el| as 
iighll; The fact that a wrong deasion is made is 
' • - ■ - * ‘ 115 


■ • 59= 

■ ■ • 44 

— I .S 115— /y/r/j//; enJ ailk mUtf^iirrtgu- 

fifj tyllimt a/ reet »t flatttt iut net 

reneJ i* flteJingi aid d/eiding ijme uilAeitt ^ ammJ 

,K Court an- iTpropxrly »i en, niibont directing an 
Amendment <if the pleadircs or re^i-tng the lelevant 
It allasii a ()ue-tion to be argued befitre 11 which 
cuu at the ter; toot ol the plamtifi's -oil, but which is 
not rai-ed in the pleadings al all and decide;* 11. in dcing 
fci It ignotes some of the mo-t material proM-iona of 
the C I". Code. The High Court it) «ach a «.a-e will 
in-trlertr under S. Il5, C P Code {/Arrir, JC end 
li'eatfi./) Mix li^ii Ghulam Siiah i Khan 
CH\ND II..B a033)Kaf 330-182 10 154 = 
11 £S 350- AJK 1939 Slud 137 
— — S er uilM material irregulaeity 

—Ceart Afing luriidiefien la dtelde tul deciding 
XBrentll~^lf grauni far retitian 4/ //igk Caurt 

If a Coui) has jurisdiction to tlecide a matter, it does 
not at all lullow that if il has decided an is'ue wrongly it 
has acted illegally or with material irregolaiiiy in the 
«semse of Its jari-diction so as to call for interference 


- 8 115 — «r uttk material irregularity 

-^fltfuial la decide tame leiue at preliminary ettuet m 
lull— Rex teian^tnler/erenee 


• —8 116— Interlocutory order — Interference. See 

C. p. Code, s. i15— Cosisussion—kefusal to 
ISSUE 1938 A M L J 123 

* S W5~~/ttlerlaculary ardtr— Interference m 
rexisian—Raneoon High Caurt 

The expression “case which has been decided*' m 
'S Il5 is wide enough to Include an tnleilocotory order, 
and even thoogb there may an appeal frr jn the final 


I O. r. CODE {1908), a. IIB. 

BiR Bal Dass f. Cantonment Board, Lahore 

41 P LB. 65 

I — S WZ—Inlerlaeulory arder~Reiectton of etn- 
dence ky trial Ccur( — Reinion. 

The High Court uill not entertain an application on 
the ground that evidence i> being, or will be, rejected by 
the trial Court No doubt an interlocutory order cnay 
decide a ca-e and may be subject to revision if it does 
irreparable damage to a party, but that cannot be said in 
the ca-e of rejection of evidence It is open to the 
pari) to question the decision in appeal which is the 
proper time at whuh the error, if any, should be 
remedied {M)a Bu and Afaieley, /J ) Ram OUDH p. 
CovsRSjfENT OF Burma, 1939Bang.Ln 591- 
A IB. 1939 Baog 448. 

8 116 — Jurisdiction — Absence-— I nlerfertnce— 
Duty at High CouTt even if no miscarriage of luitice 
reiulti — Deposit beyond lime — Iceeptance by Court — 
kffect 

SV here a Court acts without jurisdiction, e g , when it 
receives a depo<it made by a party beyond the time fixed 
in a ca-e where time is of the essence of the contract 
or compiomise in pursuance of which it is made, the 
High Court mast interfere tn revision, though no real 
miscarriage of justice has occurred, because the accept- 
ance of the deposit IS clearly an act without jurisdiction. 
(Harriet. C J"! BlSWAMlSHER &AHU P HaRJ NaIK 
6CLT 29. 

—3. \\i— Jurisdiction— ‘Absence at Judge telling 
aiide order passed by hts frcdeceiior by xvey of rnitxti — 
hexiiion—lnicrferenec 

Ordinarily, the Court of the Judicial Commis-ioner 
. will not inierfere in revision when a remedy will lie by 
I way of appeal, but where one Judge sits in appeal on 
' ' ' 'rcesvor and u-urps a 

,<ess, It i3 the duty of 
not to permit the ca<e 

, I snatched, which has 

Inoba-isor justification in law, and, it should set a«ide 
(he order in revision as being one without jurisdiction 
I The Court has also power to set aside, in the revi-ion 

' - —A.. ...v.... . ,^T>. deciding a 

where the 
lurt and tt 
(Davtt. 

■ ■ ShsHp 

• • ar 330 — 

. • • • • V ■ SlDdlS7. 

rder xsnth- 

Where a Court makes an order which ic has no juris* 
diction to make, the order is revisable by the Court in 
revision, (H'ort, J) MiR SVFD HUSAIN p RaSOO 
Singh. 6 B R. 701=181 1.c. 896- 

IIB.P. 647-AIE 1939 Pat. 618. 

.. '3 llS—Juritdiclion — Railure to exercise— 

Material irregularity— Lower appellate Court no! deal- 
tnfwilA fiointi raised — Revision 


An order staying further proceedings in a suit is an MARESHWARI PRASHAD BHAOAT p MahaDfv Roy^ 
interlocutory order, and no revision petition can be 182 1 0. 703— 5 B B 814—l2Bp 67=* 

preferred against such an order. (Abdul Aurlirf,/.) ALB. 1939 P^t, 
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0. P CODE (1908), S 116 
■■ — S WS — Jurtsdicitoit — Failure totxerase— 

Jl’ronitiew ef laui~-/nlerference 
\\ here the lower ^ * ~ 

legal po'ition and b> 
to exercise its prope 

interfere in res isiOQ • 

RACHUK 17910 845 = 11KP 416= 

1939 P\VN 50 = 5BR S04=A IJl 1939 Pat 263 
“S 115^ /urisdtction—Fefiisal ta exerette~~ 
Order erroneously reietiing rtferti ce under S 18 of 
hand A futiilion Act as incompetent 

\n order of a District Judge reiectinga reference 
made under S 18 of the Land Acquisition Act in ibe 
erroneous view that the party at whose instance the 
reference was made was not entitled to demand a refe 
tence is open to revision under S 115 C P Code 
{Mukherjea ani Roxturgk JJ ) COMILLA ELECTRIC 

hupPLY Ltd V East BE^(>AL Ltd 

430W1T 973=II,E (1939)2Cal 401= 
A I B 1939 Cal 669 
— S 116— •Zeatr to sue at a pauper — Refusal — 
Reitsten 

In the case of an application for leave to sue as a 
pauper a Court has jurisdiction either to allow or dis* 
allow It and when once it has exercised tts jurisdiction 
and decided whether rightly or wrongly there can be 
no revision under S IlS C P Code {Ztaul ffaean 
and //annlten, JJ ) BADRI ^ATH V RaMCHANDRA 
ULtiek 442-179 1 0 1001 = 1939 0 A 231- 
11 BO 219-1939 01.K 110- 
1939 OWK 193- A IB 1939 Ondili 129 
■■ "“S 115— //afr/iaf irregularity— Execution sate 

•^Caurltommi ting mistakes uikich result m subttanual 
miur}— Inter ferenet 

Where in execution proceedings for the sale of pro 
petty there has been misunderstanding as regards the 
legal position and the Courts commit serious mistakes 
in Ignoring many important factors in connection with 
the proper!) put up for sale, and are largely carried 
away by the fact that there is no substantial inj try but 
where the various material irregularities in fact cau<e 
substmtial injuries the Irregularities must bedeetntd to 
have resulted in miscarriage of justice and High Court 
can in such case interfere by v«ay of revi ion (A/<r 
AkmaJ /) llUNDHELKHAND CYCLE AND ’ 

ACEvc) t Peoples Bank of >okthern 

LTD 381 J C £42=JJ E Pe- 

AIB 1939 

S 116 — Material irregulant)— Grant of lem 

porarv injunction under O 39 K 1— Revision— Inter 
ferenee See C P CODE O 39 K I 

1039 M W N 621 
- 'S 116— irregularity — flfisreadini 
ctdence I 

If the lower C< 
and failing to i • 
therein, comes tr • 

deer^e 1 to have ■ • 

deci ion 18 oj 

( Maekney, J) ' • ■ . 

AIB 1939 Bang 413 
■ 8 WS—fl/atenal irregulant)— Suit on n rt 
gag^—Aldilien of nesv forty and new tSsue—OrJtr dll' 
allowing fueitien on neir issue and striking o^ party 
aJdei—Reiision \ 

In a <uit brought on a mortgage executed by a 
father his *on was aided as a defendant slong with the 
father After the Fon was added as • 

was framed whether the mortgaged ■ 

self acqu red property of the father 
joint family The trial Court howeve . - • 


C P CODE (1908), S 116 

question put on behalf of the defence whether the mort 
gaged property was the self acquired property of the 


in disallow ing the question and further, striking of! the 
parly, and hence his order was revisable under S 115 
lEkkatJe. J) DURCA DUTT JHA V ASHARIFILAL 
MaHtha IBOIC 203-6BE S62-11EP 476 = 
A I E 1939 Pat 74 
' “ — S 116 — Material irregularity — Threnotng 
burden of proof On wrong party in disregard of statute 
—Revtston — Interference uith order framtngissues 
Ithere a statute specifically puts the burden 
of proof upon a certain part) the Court in placing 
the burden of proof the other way is ac ing with material 
irregularity in the exercise of its jurisdiction and the 
High Court may in a proper case interfere in revision to 
set right an issue framed in such a manner as to 
disregard the statutory provision regarding burden of 
proof To disregard the direction of the statute with 
regard to burden of proof is a perverse decision and 
convrioo d^arlure from the rule of procedure 
IMockett /) Varisai Muhammad Kowther v. 
Marungapuri Estate 1939 M W K 395- 

AIR 1939 Mad 644-{1939) 1 M L J 334 
— S 3\8— Material irrcgulanly—lVkatit 
It i< a mateiiil irregular ty in the exercise of ]uri<dic 
•lOfl if (be Court bolds that tbe defendant has admitted 
a certain claim of the plaintiS when the defenaant 
has not done any such thing it is also a material 
irregularity to hold an item proved which the trial 
Court has held not proved without staling on what 
evidence (be appellate Court relies for the proof of the 
Item {Dahp Smgk J) AS8AS TEA COMPAN) v 
ISHAR Das 41PLR 492-AIB 1939 Lab 470. 
■■■ — 8 115— OiAer remedy epen—Appeateomfefent— 
Repition—fnter ferenee— If'ken /utli/!et 

Though the High Court will not ordinarily interfere 
in revision when a remedy lies by way of appeal tbe 
High Court will interfere if a defect of law and a grave 
w rong are manifest, for the H gh Court will not permit a 
-" •* J - . -i.rt-1 having no 

nJ tVeston, J ) 

• ■ HAND 

182 10 164 = 
Ilxvo <.ju-AlL 1939 SiBd 137 


' ■ 5 116— 0/4er remedy open— Appeal— Condi 

Uonal decree in pre-emption etiil—Snheguenl order 
diimitsing suit for default— Rtzieion 

A decree pas'=ed !n a suit for pre emptton in favour of 
(he plaintiff forpo!>session of the land m dispute on pay 

C _ V, „ v,.t~ -.a 


adecreeagain^t which an appeal couij be preierreu 
Coaeequently a revision is con petent against the sub,e 
quent order {Tek Ckand J) SheR SinCH v 
DuRCaDaS 41PLR SS1=AIE l939Lab 376 

S 116 — Other remedy open-lntef ferenee m re 

ttuon 

NAberea petitioner in revision has another remedy 
> ,, L.< > eacJj pirticular case 

• • ill inteifere In revision 

. . fARYAG V CHANO- 

. .(■ 815-11 BP 416- 
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O P. CODEdSOS). 8. 1X6. 

1939 PWJ? 60 = 5 BE 304 = 
A IJl 1039 Fat. 263 
S 115— Ol^r rfmeJ} cfen—IrltrlfrtHtt ih 
mtncm—Prj. tut. 

There u no inflexible ruJ« that ihe High Conrtnill 
not in’erffie m revi'ion when other remedy is open by 


■S. llS—Oihei remedy open— Order on claim 
petition— I’ower of Hi?h Coart to reuse if precluded by 
nghtcf «-Jitonder O 21. R 63 Srt C P CuDE, 
O 21. 1\R. 58. to AMI 63 ANU .*5 115 

193SALJ 1118 = A1B 1939 AU 117 
S. 115 — Othtr itniiJy—OiJtr diimttstng tuil 
unJtr O 9, /' 8 — Pmuen 

.Vo revi'iun lies apain*: an order dismi^'ing a sail 
oader O 9, It 8, C P Code, as another remedy i» cpen 
to the plurtiS by »ay of an application for restoration 
of the salt with an appeal astain'l the order, if that 
appficatlOB IS di'PH'sed {Bleektr, J) MaHOMED 
Shah: SHiti D\al bibCH 41PI>B 102 

' ‘S 115— Ptrutr ef High Court— Exiiuiien tale— 
Ahunttof »tt^u9tian ti trt enJt along teilA dtfoiii «t 
iterttal amtunt—Ptfutil la itl aitdi—/nlirftrtnct m 
minan—Patiar a/ High Cauri~Hardihip—tf ground 
of iiatirftrtuir 

The High Coart has no po«er or 
Code, to taierfere viih an order of a 
ing to set aside an ezecuiion sale 
application to set aside the same thOM^u >uv 
of the decree and compensation hare been deposited m 
time. The fact that it Is a bard cate does not permit 
the High Coart to Interfere where it has no power so to 
do. (Harrui.CJ.and Kowland, /.) BHARl jENA 
P.GaURANCa CHAPS'! sa».» otA 


C.P. CODE (1008), S 116 

S, ll^~Xttisien — Ground ! — fftia point not 
ran/d in Court itiota — // optn as ground of inter fer- 

It IS not the practice of the High Court to interfere 
in rcvi'ion on a point which has never been taken in 
the Court below (Broomfield, /) bHRlPAD IMjt i'. 
Daitatrava Vithal. 1S3IC 763 = 12RB 128 = 
dlBomLE. 4S5=AIE. ISSOBoza 296. 
S 115— — Interference — Finding on 
unrefutteJ oral mdenee 

\\ here a lower Court had come to the conclusion that 
a person Is an agricuiturist on the oral evidence of a 
plainiifi which was not rebutted on the other side by any 
evidence, Ihe chief Court held that in the circumstances 
there wav no reason to interfere with the findings of the 
lower Court {2ra ul Hasan, J ) Goi'AI- UaS v 
i'UlTO LaL 1939 0 A 425 

S. 115—Scope — Appeal expressly prohibited by 
law — Po’ter to treat appeal as retuson application — 
Question of taw or constrieclioii of document or wrong 
dtcision—ll suffi.ienl ground 

S. 115 C. P. Code, was only intended to relate to 
questions of jurisdiction and not to questions of law or 
con'-iruction of document, or a wrong deci-icn by a 
Judge These are not matters affecting jurisdiction and 
cannot constitote sufficient grounds for treating an 
appeal as an application in revision when an appeal is 
expres'ly piohibited by law S 115 is intended only 

.... matters on which 

the parties with a 
and Tyabii,/) 

. ' ' 1939 Siad 860. 

S 115— Scope— Order amending decree under 
Ss l5landl52 — Revision— hfaintainability. C. P. 

CODE. S 2 (2.) 41 Bom L E 600.. 

3 115— Scope— Order filing award and direct^ 


S U5-Po( 

sale— Order ccnfiriti 
set aside though de 
Order reiecting ap 
Interference See C 


»8 116 — Powers of High C 

Sessions Judge in revision from orde •' • 

under Bombay Municipal Boroughs e 
High Court— Interference — Grounds , 

The High Court has power I . i ' . *■ ' 

revision from an order passed ' s | . ■ . 

revision against an order of a “ » ■ 

Bombay Muniapal Boroogh* Act, • i « . 

ence should be rare. When the ■ , i ' i 

one of construction of a General Av. ....d .s %,• umisjuu 
able importance to Municipalities and ratepayers, the 
High Court Will inictfere {Beaumont, C./.'j BOROUGH 
MUNICIPALITV OF AHMeOABAD V. AHMCDABAD 

Manufacturing and calico Printing co , Ltd. 

^41 Boa.L B 10ie=A X.B. 1939 Bom 478 
■ 3 116 — Power! of High Court — Perverte order 
—Interference sn revmon. 

The High Court will not ordinarily eaerase its 
revisional powers even though the lower Court has 
decided a question of fact or law erroneoasly j but its 
hands are not tied when it finds that Ihe order of Ihe 
Coart below IS entirely ana absolutely uniuslifiable and 
IS almost perverse. {IVort, /.J DEOKl SiNGH *>. 
Kaghvindra Bhacwan. 183 10 371 = 

BBS. 922 =12 E.P. 135 = 1939 P.W.IT. 229= 
A.IB. 1939 Fat 430. 


.et aside the 
revisable by 
provided it is 
jurisdiction 


Dattatraya Vithal. 183 i c 763=12 e"b *128= 
41 Bom LB 485 = A IE. 1939 Bom 296. 

■S. 115— "Suierdinate Court”— Chief Judge of 
Smalt Causes Court deciding appeal under S. 2l7 of 
the City of Bombay Municipal A t— If Court subor- 
dinate to High Court— Pension —Competency 
The Chief Judge of the Bombay Small Causes Court 
acting under S 217 of Ihe City of Bombay Municipal 
Act acts as a persona designate, and not as a Court 
heanng an appeal, and hence an application for revision 
anderS. 115, C. P. Code, against his decision is not 
competent {.Meekhn and Lokur, JJ) JfuLli <;rrtr. 
&Co V. Municipal Commissioner of Bombay 
^^®omLA^W4=AlE.1939Bom 471. 


S. 115— '• ^ 

acting undtr P, 62 


Dutnct Judge 
'funieipal Rules— 
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0 P CODE (1008) S 116 
Trantftr him ef case vnlhout luntdietson—lsUtr 
ferenet 

hodoutt whatevera Distnctjudge does mebin ihe 
exercise of his powers asApersena deugnata cannot be 
questioned by the High Court in revision but he mast 
not go beyond the limits of these powers as laid down 
Where on a petition being filed before him as a penarta 
under K 62 (1) of Ihe Burma Maniapal 


with hitn, tor being beard and disposed of. whatever Ihe 
Additional District Judge does in that behalf, if it were 
a ministerial action, can only be regarded nullity and 
the High Court is entitled to interfere in revision 
inasmuch as u has before it wha* - * *• * 

order passed without jurisdiction of 
to the High Court in a case vrithi 
115 C P Code The absence of 
the want of power to transfer the c 
Distnctjudge {Aoh/rti.C J and Mostly J ) HaBIB 
Sahib !■ Sheik Budhoo 180 10 931- 

IIBR 445=AIR 1939 Rang la^tfaRt 
» 3 116— Subordiitalt Court’ —^Jud 

offittr of Court extresisug funeiu 
dsiltnguisied from Court shelf— /f Coarf 
designate 


I C P CODE (1908), S 144 
to It has petformed some action, even though while 
correctly exercising its jurisdiction contrary to the law 
or in such a manner as to import a material irregularity 
into the proceedings The High Court will not neces- 
sarily interfere in every case of illegality or irregularity 
and ordinarily It will make any order as it thinks fit 
only where the illegality or irregularity is «erious or 
where matefta) injustice has been caused thereby 

• Girdhar Lal ^ BiSHEN Dei 

1938 A MLJ 116 
nd Ibl— United Prert/snees Fneum- 
— Agreement at to the form for tettle 
ment of dtifutes—Sust at per agretment—Speesal Judge 
tf eait retlraifs party oy sniuisctson from proceeding 

iitttk 

Where the parties to a mortgage transaction agree 
’ ed only at 

■ , which IS 

' Estates 
er party 
Estates 

Act and obtains from the Special Judge an order restrain 
ing the opposite party from proceeding with his suit at 

-< C- T J 




ingwbether the Judge acts as a Court or A'Afertona 
detignota, the important point to be investigated is what 
isthesource of his authority The natureof Ihepio 
ceedings and the action lakeo therein may also be 
relevant and may be considered (ffattoodew /) 
UABURAOt' IIARIHARRAO 183IC 656-| 

12RB llS*‘41BomIjR 490- ' 
ALR 1039 Bom 279, 
.--S 116— Suborjiiiale Court— Retenue Court— 
Ordtrt of~lf rnttahle by Chsef Court 
As no Court of revenue can t ‘ 

to the chief Court, in a matter 
to that Court an order pa«sfd 
IS not revisable 
Code {.Zta ul 
SOEMBEK Sing 

1939 

8 116- 

Ordtr under S 

JurstdscUen ot High Lour! to entertain 

The High Court has Jurisdiction under S 115 C P 
Code, in a proper case to entertain an application in 
revision agamit an order In revisir 
Sessions Judge under b 111 of the . ** 

Boroughs Aa against an order of a " 


by the Chief C 

Ifatan /) RlYASAT RAM NaCAK S' 
I! 181IC 68-1939 O WN 412= 
1939 ED 258-11B0.278- 


— S 141— Scope— Execution proceeding' — Appli 
cation by transferee of decree to be brought on record 
as transferee-decree holder— If proceeding in suit or 
original proceeding See C P CODE O 26 R 4 

49 Ii W 649 

S 114— Appeal— Order not strictly coming under 
S 144 passed under S iSl— If appealable ^ee V P 
CODE, ss ISI AND 144 2939 OWN 765 

“S Wl—AtptscabitiiySati set andt after eon 
Armalion—Applieatien by judgment debtor formttne 
profitt 

S 141 contemplates restitution, where, and insofar 
• ~ sed An order of 

ale which is after- 
a decree and there 
■ • payable in conse 

querce of lhat order cannot be made under S 144 
{.Teh Ckand and Ahiul Rathid //) GaNESH DaTTA 
V MODEL Town Society AIR 1939 Dab 608 


remedy — Aefund of eotlt reeovered—Zimitaiicn—Sui 
pennon— Rule at to 

Pending an appeal against Ihe dismissal of a suit for 
r~ ^ ‘ ' . . ■ feaii«ed by 

• - ■ ■ . appellate 

• ■ directed the 



221 


INDIAN DECISIONS. 


222 


C.t CODE (190S), S. 141 

ocecQtion o{ ihe i^e deed It nas hetd that the use of 
the »rirds corapen^twn and tne«t\e piofiw* tn 

S 144, C r Code, indicatco tha* the poi««<sion obtain* 
ed ntidet an erroneous decree »ub<equervil]t tetet'^edis 
vrongful pos.'e*eion and bence on a retcnalof the 
decree the ladgn ent debtor eruuld be entitled not only to 
potee^'ion but also to mesne profits dunnc the petiod he 
was kept out of po'see«ion but tbat asthesmt wa*for 
ipeafis perform.nce of a ccniraci to sell «hich did not 
bj it'«U create anj tritere-t in the ptoperty and the 
decree otil) entitled the decree holder to the execution of 
a<aledeed,S 144 had no application rorther. an> 10'S 
that might have been suffer^ by the plainiiS oning to 
the delay caa'ed by the defendant's objections in the 
matter of the execQUCn of the sale deed, conld not be 
said to be "properly consequential’ on the tcver'al of the 
decree , it «otiM be a remote and indirect loss yrhich 
was outside the scope of h l44, C P. Code. The 
remedy of the decree-holder if any washy way of suit 
and not by way of restrntion tinder S J44 That as 
regirds the refund of co*ts recovered, the period during 
which the objenions of the defendants were being 
agitated should be deducted ir computing the period of 
limitation on the general principles of so**—* ** 

limitation applicable to ca'es where a party 
ander certain circumstances from taking at 
suance of his rights {ffarritt anJ *1* 
BadrUhoin Khans- MahyaR KhaN. 

LLE (1939) All 103-J80 10.633- 

IIBA 491-1939 A WJt.(HC ) 97- 


A Mcond appeal from an o 
tion for restitaiion ander S ‘ 
a rent decree, is not barret 
Code or by 5 1S3. 6 T. A 
Chandka S' Protiva Nat i . 


O.P. CODE (1908), S 144. 

' the judgment debtor of the use of the money, he was 


■ S. 144 — ConscqMnttal clatms — Discretion at 

Court— Rfiersat of decret for pottesston — Rtitiluiion 

CUtmt to mesne profits — iFAen to be made — If arises 
smsmedtaSely OH retersal of decree or only on decree after 
trial on remind of smt— Considerations for Court 
Ordinarily, upon reversal of a decree fur possession, 
the judgment debtor would be entitled to possession, if 
claimed. lie would also be entitled to me'ne profits 
during the period he was wrongfully kept out of posses- 
sion. Uut It cannot always be said upon reversal of the 
decree unless it gives a clear indication of the fact that 
I the possession taken under the decree is wrongful 
I S. 144 makes a distinction between restitution which is 
' properly consequential on the variation ei reversal of 
I the decree and restitution which is not Discretion is 
I Tested in the Court to make an order for mesne profits 
I which are properly consequential on such variation or 
{reversal There may be a reversal which does rot 


I the Court remands the suit for Ibe determination of that 
{question aliesb or furlber inquiry, then It would be 
■ ' ‘ ' order 

ton, as 

’ hicb Is 

• 


' S lii—Auisrd of II 

Defo II by judgment debtor on eondi/ion of stayof ttt 
tuliO'i—Dleree holder unable to furnish setu • • 

leilhjrarving amount deposited— Keveriat of 
appeal — Apphrahon for reilitittien— Right to % 

The ba'is of restitution is the loss soffeieu vj iob 
yudgmcnt-dehior by rea'on of the wrongful decree and 
the orders resulting therefrom A judgment debtor 
apprehending steps in execution applied for slay of exe- 
cution jrendmg bis appeal, and stay was ordered on con- 
dition of hia furnishing security for the decree amcmnl. 
He found difficulty in furnishing security and instead 
deposited the full amount of the decree in Court request 
ing the Court to take security from the decree-liolder be- 
fore permitting him to withdraw the amount from Court. 
The Court accordingly made such an order, the decree 
bolder was unable or unwilling to furui'h secority wirii 


j tAve lu ire in iimiu in exertismg ibe discretion 


I 41BoinLR 1204. 

■S 144— I.imitatlon— Application for restitution 
—If one In execuilon— Limitation— Starting point. Set 
LiniTATiON ACT, Art. 182. 41 Bom L B. 1204 

S 144 — Limitation — Suspension — I’rinciplc* 

governing. Set C P Code. S. 144— AppucARiuir 
1938 A L J. 1189= A 1 E 1039 AU 

S 144— Reililulion — Right to— Rtahic ^ 

from surety— Refund on rezertal, if can be ordered ^1,,^ 
mrety IS not a party. 

Where the seconty, lurnijhed by a »ui»i» ,i r ^ 


'i luuia not U- 
concerned wl^,^ 

.... .. , irisxur.jzr- 
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O P CODE (1908) S 144 

Restitution in a case not strictly falling witMn the 


terms of S 144 CP Code should be made upon the 
equitable principle underlying S 144 and in exercise of 
the inherent power of the Court to present abase of its 
process A dec'ee passed against a defendant si 
a'lde in appeal preferred by him and the ca< 
remanded for trial on 23rd November 1931 
ineaniime plaintiff applied for execution of the 


' ' fund of so 

laintiff in 

■ decree 

rms apply 

Court could grant refund upon the principle of S 144 
under its inherent powers 

Held, turthfr, that defendant s application was in 
time as ih" right to claim refund a 
when the fresh decree was passed a 
from the order of appellate Court 
Held aha, that S 47 also applied 


ILB (1939) Nag 492-182IC 66« 
UEN 497 » 1939 NLJ 193- 
AIB 1939 Nag m 
■' ■' ' -S Hi—SaletH*xe<uliane/ ex pane decree— 
Judfmoil deitcr ulli"g >l aiideiy defiant under O 21, 
H 89— Ex parte d ertt ^ha afterwards set aside— Judg 
Ptent letter i right to refund ef eamfiensahaH defiauted 
for aueliar fiutehaier 


entitled to a refund of *uch comper 
benefit bv way of restitution withii 
S 144 C P Code {EJgley, /) 
NARAVAN CHANDRA 
— S 144 — Seafieef 
S 144 C P Cc 
decree or it may ' 
put in execution a 
been varied or re 
under 144 must 
been reversed or . 

Sritotlata /) I ' ■ 

SlVCH 

1933 A V; . 


S 141— 5 

nsenlle taiil af f 
AfithcaUan far rt f 

ehhty— Payment lo iu*'i not t,i\iltea lrCeun~sl ear 
te re'l'lulie'i 

\\ here money due to a party under a decree » p^d to 
his vakil whose vakaUl impliesa power to receive money 
out of Court on his client's b*halfthat Is suflicient to 
support an appricalion by the opposite party on reversal 


0 P CODE (1908) S 145 


of the decree to apply for restitution against the party to 
whose vakil the money was paid S 144 of the C P 
Code is sufficiently wide to tover such a ca!.e The fact 
that payment to the vakil is not certified to the Court 
' Burn 

APPA 

(2) = 


178 


halt of atta hed goods— 
on Courts uri'er— Bona fide 
order— Liability to pay com' 


3\h«e after attachment the goods are delivered to a 
custodian in pursuance of an order of Court for safe 
custody on hts executing bond undertaking to produce 
the goods in Court when requited or to dvliver them to 
judgment debtor if so ordered and binds himself to pay 
compensation on his failure to discharge the liability 
compen 
eliver' the 
levedsuch 


oceedings 

^ s. / u ^ / OV UKH UaI 

GHANASyAMDASr E F LaWSON X82 I C 865- 
22 EC 114- A IE 1939 Cal 516 


— — S U5 O 21 E 43 and O 21A (Cal) R S 
—Custodian to whom good! are delivered by atta hiiig 
o/fieer on Court's order— If r mrety 

A surety is one who takes upon himself and guaran 
tees the performance of an obligation nhich rests pti 
manly upon another llis ohligation is sa accessory 
one S 145 has no application unless the person '•ought 
to be proceeded against has taken upon biin<elf the 
* ’ ' ■' .... - * ^ liability of 


e decree holder but It 
of the Court charged 
n proceedings It is 
have undertaken to 
Vhen an officer of the 
21, R 43 the attach 
m obligation on that 
bligation means that 
in Court for being 
the attachiiig officer 


’ and 


the 


• — B \K^—Li»Ultty e( surety— Compromise of suit 
under C 21 ^ bb— Default in payment undertaken by 
fitelntiff—Exeeution of decree against him— If open 
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O.P. CODE (1908). a 115, 

WTiere a suit under O 21, K 63 is compromised and 
the pluniifl defaalis in making the payment undertaken 
hy him. it is certainly open to the decree holder lo lake 
out execution agiio't such a plaintiff also ; for kis post* 
’ ' ■ he compromise 

a decree amoant. 

Bahadur ». 
iailC.8l6» 
AiJ. 801= 
AJ.B 1933 All S17. 

Ss. 145 aod 47— r«ii ai 2 inst turttf— 

Jf b^rrid. 

S. 145 simply enables a party for whose beneSt seen 
rity has been giten IQ enforce the surety bond against 
the surety Ly way of execution to the extent lo which the 
surety has rendered himself personally liable, and no 
more It an order (or or in the course of execution is 
mads again*! a surety who is wilhm the ambit of S 145, 
be IS ai liberty to apr»eal against that order as though he 
were a party 10 the suit wiihin the meaning of S 47, 
but in other respects he is not deemed to be a party 
withn b *1. Hence S 145 docs not bar a legolar suit 
again*i suiety {Sktmp J ) BhaGHaT Ram Khanna 
r. Mohammad Bakhsh 1 LE (1939) Lab 470= 
18310 495-12EL 121-41PLE 689“ 
A tE 1939 Lah 176 


j O. P. CODE (1908), S. 149. 

! SiVASWAMi Chettiar V. Marudaiya Goundan. 

! 50 L.W. 429=1939 M.W.N. 062 = 

(19S9)2MLJ. 769, 
'8 \\&—Apflicabtlity — Final orJtr m tudg- 
m/at— Order that tale would be set aside tf money it 
deposited within certain time — Jurisdiction to extend 

If on an application by the judgment-debtor for 
setting aside a sale, an order IS pas'edthat if the decre- 
tal acnoant IS deposited within a certain time the sale 
would be set a*ide and on failure to deposit that sum 
Wilkin the stipulated period, the application would Stand 
dismissed, the Court ceases to have jurisdiction and has 
no power to grant the judgment-debtor an extenMon of 
time to put in the decretal amount, unless he files a 
properly constituted applica’ion for the review of the 
order. 5 148, C P Code, can have no application in 
a caseof this nature in which a final order has been 
passed in a judgment. The provisions of O. 20, R. 3 
would ar^jr {^Edglty, J.) SVED MAHOMED ASRAF 
ALI Nabijak BIbi ILE. (1939) 1 Cal. 463 = 
184 I C. 848=43 C.W N. 417= 
A.IE.(1939) Cal 681. 


— '■■S Surety (or tudgmene debtor— Judgment S \i%—ApplteahiUty'“App!ieotien for leave to 

debtor giienlimt lo pay decree, witheui luitly’s eontent i^e tn forma panpvit— Refusal— Order for tosts of 

— liability of luuty _ defendant — Prayer for time to Pay eourf fee^^rant 


• S Ii5—Surely—Lialilily of— If eeates ondtt makes no mention of his costs, pleads non-payment of 
mtstal of execution applieatio’iagainst tudgment debtor tbecostsand an i'suc IS framed on the point as to 

There is nothing in S 145, C P Code, or m any whether the suit is barred by O. 33, R. 18, C. P. Code, 




>939—15 


“ -Dismissal of pauper 
to pay Court fees— 
C. P CODE. O. 33, 
43 O W.N. 688. 
for non-payment of 
■ setting aside order 
• payment— Validity. 
review, a Court sets 
tog a plaint for non- 
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C P COPS (1908) S 141 

Restitution in a case not strictly fatting within the 
terms of S 144 C P Code should be made apon the 
equitable prmaple underlying S 144 and inexerase of 
the inhe ent poTier of the Court to pietervt abuse of its 
process A decee passed against a defendant was set 
a*ide in appeal preferred by him and the ca«e was 
remanded for trial on 23rd November 1931 In the 
meaniime plaintilf applied for execution of the decree 
and the defendant deposited a certain amount which was 
subsequently withdrawn by thc_plaintiff On remand 
the Court passed a de-ree on 23th March, 1933, for an 
amount le ser than what defendant had depo^it^ So 
on 16ih March 1936 defendant applied for refund of so 
much of the amount as was received by the plaintiff in 
excess of what was due to him under the fresh decree 
lleli that although b 144 did not 
Court could grant refund upon the prm i 
under Its inherent powers 

Hild, furtkrr that defendant s appl » ■ 

timeaath“ right to claim refund accrue 
when the fresh decree was passed after * 

from the order of annellate Court remai d i , 
h 

afte 

ed 

(M. 

iai — isju N !»,>— 

AIR 1939 Nag 101 
■S 144 — Salt in txteutitn «f ex parte detree— 
Judgmml deiier stUt"gtt atidt by depetti under O 21, 
R 89— Ex parte d tret alts afteriuardt tet astde—Judg 
ment deHer'i right to nfund of eompentoUon deposited 
for aueiior piirehaitr 

If a jndgment debtor against whom an ex parte itetea 
was pa<sed chooses to set aside the<ale held in execution 
of that decree by making the necessary deposit under 
O 21, R 82 C P Code and afterward 
decree also IS «et aside the judgment deb 
be entitled to claim a refund of the amc 


C P CODE (1908), S 145 

of the decree to apply for restitution against the party to 
whosevakil the money was paid S 144 of the C P 
Code IS sufficiently wide to cover such a case The fact 
that payment to the vakil is noi certified to the Court 
will not defeat the application for restitution (Burn 
and Sitdart JJ ) IlANUMAhTHAPPA r GOOLAPPA 
179 I C 994 = 11 EM 646-1939 MWN 736(2)- 
48 LW 945- A IE 1939 Mad 176 
- -S liS—Bondbyeustoiianef at/a heJ goods — 
Underttktng to deliver on Court’s rrr/rr-— Bona fide 
delivery sestkout Court’s order— Liability to pay com 
peuation 

Where after attachment the goods are delivered to a 
custodian IQ pursuance of an order of Court for safe 
< ' I to produce 

. er them to 

, r I I seif to pay 

I le liability 

compen 
' "liver® the 

t t \ ' leved such 

as their claims lo auch 
execution proceedings 
//) Gurmukh Rai 
■ OV 182 1 0 865- 

< A I E 1939 Cal 316 

> O 21 A (Cal ) E S 

— t,uitodianni wAom gooai are dehiered by attashmg 
efieer on Court’s order— If a surety 

A surety ts one who takes upon himself and guaran 
tees the performance of an obligation whch rests pii 
manly upon another Ilis obligation is an accessory 
one S 145 has no application unless the person "Ought 
to be proceeded against has taken upon him<elf the 
liabiliiy of another It need not be the Iiabiltyof 
either the judgment debtor or the decree holder but it 
may be the liability of an officer of tbe Court charged 
ition proceedings It Is 
uld have undertaken lo 
When an officer of the 
n et p aa ik. 


O A Ox, j. i»44- I 

A IE 1039 Oudb 273 

. 3 144— .yre/r— Money due under deeret—Pat I 
m'nt to vahtl of party - Suisefumt 
Application for rcilitulion against 
ciillly— Payment to xssiil not eertsfii 
to re’titution 

M here money doe to a party under a decree Is paid to 
his vakil whose vakalat implies a power lo receive money 
out of Court on his client’s b*ha!ftlat Is sufficient to 
support an application by the opposite party on reversal 


that of the custodian whose liability under the bond 
cannot be regarded as an accessory one In such Cir 
1 S 145 has 
Ahundiar, 

t- E F 
EC 114 = 
AIR 1939 C3LS16 
— -B WS—Lsabttsty of surety— Compromise of suit 
under O 21 P ti— Default m payment undertaken by 
pfatsstifr—Exeeution of decree agaimt htm—lf open 
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C.P. CODE (1908), 8 U5. 

^\’her« a soil under O 21, R. 63 Is compromised and 
tbe plalniiff defaolis in making the pajment ondertaken 
by hm. it is certainly open to the decree holder to take 
out execa’ion against such a plamliS also ; for his post 
‘ the compromise 

V , • , i • , , decree amount. 

«■ , ■! Bahadur 

.• 181X.0.815°> 

AXJ. 801= 
A J B. 1939 AU. 617. 

Ss. 145 aad 47— ru;/ agiinst turttf— 

Jf harnd. 

S. 145 simply enables a party for whose bene6i s^- 
lity has been pven to enforce the sorely bond again't 
the surely I? way of execution to the extent to which the 
surety has rendered himself personally liable, and no 
more. If an order for or in the course of execution is 
made againn a surely ’ , — -t c ti 

be IS at liberty to appe- ■ ' • * 

were a party to the soil ■ • 

but in other respects . J .4 . ■ ' • - 

within S. 47 . Hence S. 145 does not bar a legnlat suit 
against surety. {.Skimp /.) BHaCHAT flASt KhaNNA 
». MOHAitMAD UtRHSH. ILB (1939) Lih 470 = 
18310. 495-12 EX 121-41 P L E. 689- 
AXE 1939 Xah. 176. 
iiS. 145— ^aerfy (»r juizmint diilfr—jujgmirit 
dtU»f ften limt t» fay d/trti, vilAaut tuuly't tantlnt 

—Liatihlye/ lurtty. 

Where! was.uuhout tbeconsentof 

the surety, given time after time to pay the decretal 
amount, the surety cannot be held liable for the decretal 
aaount on the failure of the judgment'dehtor to appear 
on 1 particular hearing {AJdtteneni Ram 


O. P. CODE (1908), S. 149. 

SIVASWAMI CHETTJAR V MARUDAIYA GOUNDAN. 

50 L W. 429 = 1939 MW N. 962= 
(1939) 2 M.L J. 769. 

' S 148 — Apphiabtitty-^Ftnal order in juJg" 
meat — Order that tale would be set aside if money is 
deposited within eertam time — Jurisdiction to extend 
time 

If on an application by the judgment-debtor for 
setting aside a sale, an order is passed that if the decre* 
tal amount isdeposited within a certain time the sale 
would be set a<ide and on failure to deposit that sum 
within the stipulated period, the application would stand 
dismissed, the Court ceases to have jutisdiction and has 
no power to grant the judgment-debtor an extension of 
time to put in the decretal amount, unless he files a 
properly coostifnied applica'ion for the review of the 
Older. S 148, C. F Code, can have no application in 
a caseof (his nature in which a final order has been 
. The provisions of O 20, R 3 
,/.) SvEu Mahomed asraf 
•• ILE. (1939) lCal.468 = 

184 I 0. 848=43 C.W N. 417= 
A.IB.(1939) Cal 681. 

'-S 148— Applicability — Periods fixed in 0.45, R. 
7 (1), C. P. Code, as applied to Federal Court appeal — 
Extensim of— Power of Court. See LIAtlTATlON ACT, 
S. 4. 1939 P.WJT. 807 (FX ). 

S. \i9—Apflicaitlily^Afpliealten far leave t» 
tue In forma pauperis — hr cetls of 
defendant— Prayer for time to pay eeurt fee— Grant 
of— Payment of Court-fee alene—Suffieieney—Coiti 
' ordered to defendant net paid— Efect— Payment at tub- 
sequent stage of suit— If validates tmt—Dismittal of 
euit under 0. 33, R, l$—/f lusti/fed, 

S 149 of the C. P C^e cannot empower a Court 


s VMM f i^ti/itv 


mej ondti | ' 


ueieiiudiii 


woo till then 


dar — Dismissal— Appeal by real ovner— Permissibility 
A real owner can alloued under S 146. C P. Cod e , 
to file an appeal against the dismissal of a suit instiluted 
by his benamidar who has released his right in the 
property claimed in the suit by a deed which recites (hat 
the appellant is the real purchaser of the property. The 
Court has ample powers under S. 146 (0 permit the per* 
son In whose favour the plaintiff has released bis rights 
fn the properly to file an appeal. {tPadsworfh, y.) 

Y.D, 1939—15 


' S. 149 and O, 33, B 7 — Dismissal of pauper 
application — Permission granted to pay Court fees— 
Dale of institution of suit. See C. P. CODE, O 33, 
Rr. 7 AHD 15 43 O W,N. 686. 

— - 3. U9— Plaint re/eeted for non-payment of 

deSeit court- fee— Subsequent order setting aside order 
of reieetionend grantingtime for Payment— Validity. 

\ If, without an application for review, a C 
I aside its own previous order rejecting a plaint 
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0 P CODE (1908), s 161 


C.P CODE (1908), S 161 


payment of deficit CoQrt fee ’ ' 

Sion of time under S 149 C 
IS not a nullity but remains 
it IS set aside by a superior ■ 

logs [.Hindtrscn /) CmAi\ oaj 4 A v 

Madhu Chandra Mahanta 69 C L J S79= 
A I B 1939 Cal 722 

S 151 

Amendment 

(second application for) 

Appeal 

compromise decree 
Consent decree 
Execution sale 
Inberent powers 
Jurisdiction 
limitation 
Bestltutlon 
Bestoratlon 
Scope 

Stay of execution 
Stay of salt 

Ss 151 152 163 and Evld Act S 94— 

ytmtndm/Ht — Afifheatie» to amind tnutake ti mart gage 
died preliminary and final deerut at to ixtenl of mU 
rtst mortgaged— df permitstlde 

Where after the passing of a final decree on a mon 
gage an application is made onder Ss ISl lS3 and |53 


bMAU 1 0 //u-4i DUluLas euu~ 

AIB 1939 Bom 389 

- —8 161 —Appeal 

No appeal lies from an order passed under S l5l C 
P Code (7Vi Chand and Abdul Rathid, JJ ) 
GaNESH DATTA V MODEL TOWN SOCIETY 

AIB 1939 lah 608 
-- — S 161— Appeal— Amendment of decree to 

correct description of property — Power of Court- 
Refusal to amend— Appealability See C P CODE, S 
47 41 Bom I. B 1170 

■ S 161 — Appeal— Appheaiton under O 21, A 90 
■ —Order restanng possession to /ndgment debtor fending 
its deetston— Appeal— Keitston 

\ An appeal was filed against an order rejecting as in 
competent an application filed by the judgment debtor 
under O 21 R 90, C P. Code In the meaniime ite 
sal^wasconfirmed and the auction purchaser took pos- 
session The Appellate Court allowed the appeal and 
remanded the case to be heard on the merits The lower 
Court passed an order restoring po«ses*ion of the pro- 
perty to the judgment debtor acting under S 151 C P 
Code 

Held (i) that the order was really in the nature of an 


{,Bin let and P'l 

Ao\ AN Thar 

1939 / ■ • • . 

AIB 1939 All 231 < 

9g l6l and 152— Amendment cf decree— Quet 
lion of easts raised in both first and second appeals — 
Dismisial of appeals— feff’eet ef—A’nendment of first 
appellate decree relating to costs— If eempetent 
here the question of co ts was raided ^ the 
cani Sot an assrndsssrsii d She decree Set beefr t) 
and second appeals which were dismi'^cd the 
rnust be presumed to have been adjudicate 
adversely to him In such circumstances no 
tion by him for amendment of the decree tela 


Ss 

appheatton 
Ids not 
cation for 


party aeg 
—Appheat 
(an be alle 

A decrei • 

powers eonferretl under ‘'s ]bl and 152 C 1* Code, I 
lono after It was passed so as to prejudice the nphts 1 
acquired by third parties in the property affected by | 


ILB(1939)20aI 378-70 OLJ 160- 
43 0 W K 1028 

151— Appeal— Order amending final decree 
ISI— Bight of appeal— Broper procedure— 
Appeal from amended decree — CompAene) 

Tl e nature of an order is not determined by the pro 
vision of law to which It may wrongly hate been as 
signed The true test IS what is the order itself A 


under S 151 it is appealable The right of appeal Is a 
creature of the statute and unless there are express pro 
visions of law relating to the maintainability of ao 
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C P. CODE (1908), S 151 

apl«aJ, It viouM rot be correct to say that because an 
appeal IS al’oued b) statute in certain cases it mnst be 
allowed b) way c( aralcj^ in other similar ca'C' Where 
an apt lica loii for re<iituiion is made under S 15|, C P 
Code and is tnated a* inch by the Court ami an order 
{spaced It IS rot appealable. (2>j t>/ // iixiim. CJ 
enJ ifiTMilara, J) LKIJ MOHaN blNRH t> KameS- 
HARbiNCM 163 I C 709»12ROS8= 

1933 A.V? E. (C 0.) m=* 19SD OWN. 765= 
1039 OA 636 = 1939 OXB 64«= 

' A IB 1939 Ondti 273 
- -S JtimilltJ ftr 

(atlftt c( ef fillet t te fiit etfelloM't *j» tr tneke 


'treated as an application for tevitu. UnCerO 47, K. 
l.C. I‘. Code, iletitw trailer cr tMdtnce should hate 
been di'covertd by the paiiy aj plyinp for review and 
not by the Couit «hc‘« order is lole renewed; and 
secondly, the eiror or ti isiaVe lefetieO to in tie rule 


evidence subsequently di'Cotered ora mistake or error 
appatent on the fate of tie record. Sor would O. 41, 
R, 19. C. P. Code, apply to such an application for res 
toiaiion of an appeal diomis'ed under. K. 23 of Ch. IX, 
Part 11 of ihe lules framed bj the " **' * '* 

for failure to 61e (be ippellant'a list, 
the Ii*t stands on no worse fooim; . 
referred 10 in Kr 11, 17 and 111 
altbonsh there it no provision in the Code covering the 
ca*e of restoration of an appeal dlsmi'sed (or failuie to 
file the list or 10 deposit (he printing oost, the Court is 
not poweiless to tesioie the appeal If the Court has 
piovrer to dismiss an appeal for such failure, il also has 1 
the power to restore the appeal in a proper ca«e S I 


I C F. CODE (1908), S. 151 r 

the suit Itself and the same kind of investigation is 
I necessary a- in a contested Suit Firnher it cannot be 
said that there wjs any fraud practised i/p«r Cr>»rr 
I which would justify it in eaercising its inherent power. 
y(Mukhtneaand Kexburgh JJ) hURiSH CHANDRA 
I bEM '.JuGEbH Chandra hEN. 69CL.J 633 = 
I 43 C.w N 069 = A 1 B 1939 Cal 668 

*— S l5\—txicution Silt— Fewer to set aude 

I hifore cenfirmatiftt 

j No doubt the Court has mheient power under S. iSl, 

I C. I'. Code. 10 set aside an execution ‘ale before its 
conficniation, where there is an abuse of the process of 
|theCouft But there is certainly no juiisdiction to set 
, application of a 

mg to a misappre- 
3ther third party he 
be sale and therefore 
'therwise if that had 
ig procedure on the 
■ .UBODH Chandra 

AlALULh t'.AJtlDHVA llAlUl 182IC. 649 = 

12BC 92=4SC.WN 260 = AlB 1939 Cal 161. 
■ S. 151 — Inherent fotvers~£xerciie ef~Cendt- 

turns — tnds ef fusiiee—Tert ef. 

5. iSl, C. P Code, should be applied with great 
uire its 
ends of 

* » parti. 

niy the 

• part? 

nade 
It and 

\ rlforwela, //) KaII KHILAWAN SinCH r MONI. 

ILaLSahu. 20PatLX 68S = 1939FWN 882= 

I A IE. 1989 Pat. 678 (PB.). 

— *S. lbl—/n*erent fettert—Fevitw— Fewer ef 
‘ ‘ ' • ’ ’ ■ • V erdtr ef predeteeser^^At 

Intended to conyiitate one 
, ’Hate authority over his pre- 
decessor oflike jurisdiction as him»elf If one Judge 
reviews the order of another, he cannot f'Cape the pro- 
visions of O. 47. C. P. Code, by placing his order under 
&. ISI. Doth S l5l and O 47 are to be construed 
Strictly and are not intended to be used to allow one 
Judge to Sit in appeal on orders of his predecessor 


s.'r- - - . , • 
the E , • , 

for enquiry in such matters 


, 19S8 A M LJ. 124. 

. ■ , etnand nnder inherent fearr.~^pgeal 

• • makes no provision for an appeal 

• •• ■ ■ • ■ IS been remanded under the * ' 

is something estraneoiis to J powers of the Court and hence no appeal can lie (q 
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0 P CODE (1908). S 152 

Code nor was it intended to oust the provision of the 
law It was intended merely to supplement the provi- 
sions of the Code and to provide a means of serving 
justice «bea the law provided none It was intended 
to overnde the plain and express enactment of the law 
{Davit, JC and Wtston, /) MiR HaJI GhULAM 
SHAH p KHANCHAND I L R (1939) Ear 330= 
182I0164-11ES 250=AIE 1939 Sind 137 
■ 'S 151 — Stay of exicutton~Case not eoming 
under O 45 Ji Inherent powers 
It IS open to the High Court to exercise its powers 
under S iSl and stay the execution of the decree, 
». u t _ _ L ■' Within the terms 

against a decree 
n stay of execn 
r stay was dismis 
Council was also 
applied for execu- 
tion of the decree and it was fixed on 7th January 1939 
for final orders Defendant had taken steps to file an 
application to the Privy Council for special leave to 
appeal and for stay of execution Sut, it was not 
physically possible for the defendant to file his applica 
lion before Ifkh January, 1939 He therefore filed an 
application to ibe High Court to make an order directing 
' ' ^ ' for special leave 

be case the High 
Oder Its inherent 
tffiiierfea, //) 
•* • • COMMISSIONERS 

• 183 10 665- 


I 8 IZl^Settoraiion — OrJir diiPtimng for 
default petition of eompro/fuie 


’ 'IE 1939 Cal SOS 

- -8 l61—Stay ofiuit—Balanee of eoniemenee 

In order to justify a stay of a suit it is, as a rale, 
> , , , 


and order confirming the sale nas passed \ few 
minutes after the order was parsed judgment debtor's 
pleader appeared and presented an application under 
O 9 Rr 4 and 9 and bs l41 and l5l for setting a*ide 
the order The Court did not apply its mind to the 
merits of the application for restoration but dismissed it 
tn iimine on the technical ground that no such applica 


0 P CODE (1908), S 161 
a case (Davies) IlAZARIf PaRTABA 

1939 A M L J 110 
3 151— Restitution— 'Case not falling under S 
144— Relief under inherent powers See C P Cons^ 
Ss 144 i51and 47 AIR 1939 Nag 101 

g X^\—Resloraiion—dpplifation under O 21 
f> 90 — Otsmtssal for default — Inherent power of Court 
• ' L e i*« j not apply to pro 

therefore O 9, Rr 
as inherent power 

nnuer o. loi o i lu ic on. an application in 

execution proceeding which has been dismissed lor 


WOOD 

S 151 andO 7, R IS^Keiioration— Bowen 

of— Re/ection of plaint under O 7,B 13 

Though a plaint is rejected under O 7, K. 13 a Judge 
has junsdiciion under S l5l C P Code torestoiethc 
suit (Al/iop, /) Anant Prasad Sinoh v Chunnu 
TewaRI 183IC 426 = 12BA 132- 

1939 ALJ 336-1939 A WR (110)325= 
AIR 1939 All 462 
— — S 151— Seope of inherent /unidiction — Apphea 
(ion to let atide execution sate under S Hi— If mam 
tai naite 

S iSloftheC P Code does not confer an unlimited 


materials of a house onl> Is incompetent where the 
deaee hotJer had submiited to the sale and bad ac 
quiesced In It and had allowed * ' 


in in 
• lOMEO 

' ' • Moha 

• ■ ■ 1 199 

— 3 162 — Aeeidenfal omiiiion—Breliminarydeere* 

agamttUgal repreiintai ttt of mortgagjr~~Cerreetio» 
of error — Power ofExeeitlmg Court— Omiitien Sy legal 
repretentaftvet to ebsect in pretioui txeeuhon appheation 
—Effect of 

Where In a suit instituted agam«t the legal represon 
laiives of a deceased mortgagor as such the Court 
passes a personal decree against them, there is an acci 
dental omission in the decree in failing to limit their 
liability The Court has power under S l52 C P 
Code, which It should exercise to correct the omission 
In the decree The Court is not debarred from exercis 

_j. , I 

* tion IB 

• ■ ■ ■ decree 

.■ ■ error 

■■ The 

I omhsion by the legal representatives to raise an objec 
tion to the form of the decree m a previous execniion 


Hitifies tgnor GANSSH PROSAO ACARWxLLA V MONOltARI-AL. 

XLB (1939) 1 Cal*30S-43OWN 4B0 
to permit the ■ — - S 152— Amendment of decree— Application for 
■ of the C P, —if ean be made after decree is tarred 
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C.P. CODE(1008>,9. 152 I 

Alihoacb there is no limitation for an application to I 
amend a decree uni er S 152, C P. Code, it is obvions I 
that such an application must be made before the decree 
has become unexecuiable owing to the }2>ears limita 
tioft prorided by s. 4S, C. P. Code (AVwair. / C ) I 
JOJiKiLtLr A2IMAN. 1939 A Ml» J 27. ! 

— — S Ib2--Ar>iinjrtenl cf durit—hight »f fur~ 
cLtter ef litirtt. 

A person w ho purchases a decree purchases the rights 
ID ihe decree and if one of these rights vesting in the 
vendor is a right to have the decree amended under the 
law, ihi< right al<o passes to vetidee. {Blftitr,/} JaI 
BhaCWanDaSi Om PaRKASH. 182IC 830= 
12EIj. 77 = 41PJ,B 99 = A LU. 1939 Lah 25B 
— — S 152— Applicability— " Accidental slip or 
omission*’ — Omission to award further interest— 
Atnendroent— Power of Court when decree iiy accordance 
with judgment. SttC.T CODE. SS. 34 (2) akd I52. 

60 lk'W.7l9-(1939)2MI.J.761. 
———'8 152 — Mntait wtaJt i>« bclh ladgmeul and 
dt(tti~Pe^tr •/ Conrt It tarnit. 


accidental. (.Afenret, J") KlSHEN LaL S'. SORJA. 

41 PER. 119 

— 0.1. B \~~Sawu iranwiifH-^Pilttf mraptet 

af.thtm'diy dtftndani agHnit <a-dtftndant—Sn<A 
dtffnJanl tf <«•> ht addti at flatnhff. 

Where a defendant in a sail claims relief as against a 
e&defendant, in respect of the same transaction as that 
with reference to which the eaitie brought, he could be 
added aaaco plaintifl for. if he brought a separate suit j 
a common question of law and fact would arise {.Wart, 
At C.J. end Minehar LaU, J.) NILURIPPATKA 
Coal Co., LTD. ». NORTH uurkarrak coal Co., 
Ltd. 1781 0.286-6 BB 79- 

AIB 19S9P&t.l67. 

" I O, 1, B B^dfifiitaiihly—l^artaui plainit/ft 
fut/mt fenuard xaryinf If gat elaintt tu lupgart a/ 
right— Lfavf le maintain rtprauntatnr tun— If fan tt 

grantrd. 


O. P. CODE (1908). 0. 1. E. 8. 

ia whclly immaterial. (.Tti Chand and BaUp Singh, 
y/.) Fail Rahim Kham S'. HussAiNA. 

A m. 1939 Lab. 672. 

0. 1, B S~-'’Sapit inlereit”—Affaning af. 

WhatO. l.R 8, C. P. Code, contemplates is that 
the plaintiff or plaiotiSs must have a common 
interest with those whom be or they claim to represent. 
All that is necessary is that there must be a common 
locerest and a common grievance. {Venkatatubba Rao 
and Abdur Rahman. JJ.) MaNAVEDAN r VeERAYAN 
Ukni. 1939 M.W N. 458- A I.B. 1939 Mad. 761. 

0. 1, R. B—S(epe cf. 

0. 1, R. 8 does not draw a distinction between cases 
(1) in which the public or a large part of the public, are 
interested in ibe subjict-matier of dispute and some per- 
sons sue. or are rued, on behalf of this indeterminate 
body, and (2) cases in which the persons interested are 
nani^ inthe record arid only some of them have been 
permuted to sue or defend the suit a« a matter of con. 
venience, because after an order under O. 1. R. 8 bas 
been pa<sed, the only eHective parties to the suit or 
J-. ...... A — -f ,1.. I ijjg other 

• allowed 
md Dahp 

• ■ ■ ■ UNA 

AJ.B. 1939 Lab 672. 
— 0. 1. B. Slept ef—Suit tn thur ewn right 
by tame mtmbtrt cf a temmumty—H a f feted, 

O 1, R 8,C. F. Code it only an enabling section and 
it does not debar some of the members of a commanity 
from maintaining a suit In their own right ; but it may 
not aflect persons who ate no parties to it, {J'hem, C.J, 

I and Canga f^ath.J) RaM KAL] S'. MUNNA LAL. 

184 I.O.620-12B A. 260* 
1939 A.WB (RO)616-1939BO S90* 
1939 A L J. 821 - A I B 1939 AU. 686. 

■ 0. 1, B i—Stapt—Villagt temple— Alitnalian af 

praptrtttt by pujanet—Beerei far tale—RePretenlative 
enit an behalf af tallagert far dte/aratian af invalidity 
af ttlienatien and far injunelieti la retlrein tale— 
Afaintainability, 

A suit by ceitalo persons on behalf of the villagers of 
a village lot a declaration (bat Ibe suit propertyls 


claims are put forward, some claiming to be owners, j « mortgagedecree obtaioetl by them, can be mamtainect 
some to be permanent tenant*, some to be tenants 1 under 0. 1, R 8 C. P. Code, apart from the provisions 
entitled to certain benefits under the City Tenants' I of S 92, C. P. Code. The existence of a more effective 
Protection Aa and others having no other lille than j remedy b obviously no answer to the suit and cannot 
that of being mere trespassers, the Court d«>"”«sal (Raianla/i Satin f^ RRt 

the various plaintiffs to continue the suit • ^ 

cannot be said truly to represent the * ■ 

Occupants, unless they reduce themselves 
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0 P CODE (1908) 0 1. E 8 

ing them from further trespass or for damages for tres 
pass actually committed by them {HarnttyC J and 
Roiotand J) lUjA BRAJA SUNDER Deb V MaNI 
Behera S C IiT S5 

~ ■ " 0 1,E 8— Tort— — -i-ns 1 - 

—Maintainability Set 

0 1 B Q-Se<, 

dtsmmat of tmt 
O 1 K 9 C P CoJ 

subject to no qualification whatever No suit whatever I 
IS to be defeated by the nonjoinder of parties and in ' 
every suit the Court is to proceed to do justice as 
between the parlies threto no natter if there has beei 
non joinder It is for the Court to decide in each ca e 


party not impleaded mast depend on the facts and 
circumstances of each case {,rkom C J andCanga 
Naih, KUHJ BeHAKI L • « 

181 IC 448»11B A 
1939 A W B (H C J 21« 

— »0 1 E 10— tddtUon 

iuiftei to afptal or reiiiion 

An order made by an appellate Court addings ihiid 
person as a party is not appealable as an order under 
O 1 K 10 does not find a place in O 43 R J It is also 
not one which can be assailed in revi ion because it is 
clearly an interlocutory order (riw«, c / and 
Yerkt /) Bmj MANOHARf RamaNand 

liLtiek 447-17910 1004-1939 0A 228- 
1939 OLR10S 11 R 0 223- 
1939 OWN 131 - A I E 1939 Oudb 102 
' “ 0 1 B 10— patint added a$ to 
dtfeniants intlead of m co p/iinti^t— Crane of appro 
priali relief 

One or more of several per •* - 


0 P CODE (1908) O 1 E 10. 

Although under O 1 R 10 C P. Code the 
Court has «lde powers to add parties to a 'uit or pro- 
<«dmg merely because a person claims to be intert'-ted 
in a suit and wants tn be a M« i ..t. r- .j 


AIR 1939 Bota 188 

•O 1 B Powers of Court Hitler -Pianiposi' 


■ The purpose of the rule 
1 a po ition to determine 
me tea (juestions m controtersy between the parties 
and to avoid a lowing a mere technical objection ‘success 
f„IIVt/s W-,. , . . ^1, - A 


1939 PWN 829 -A. IE lVs3 Pat*" 397 
— O 1 R i0~Tra upotilio/t of par/iet—Saii Sy 
attigneoof mortgage rtgit— Mortgagee tmphaded at 
deleniant^Anttrime tl found invalid o ving/e re gt lira 
fion Pang toid^Apphealion lo transpose n orlgtgei as 
plattUff tn appeal and for deerte on morigtge — 
PJamta aaPi/ity 

U here m a <uit brought by an assignee of a mortgage 
right to enforce (he mortgage impleading the mortgagee 
assignor also as a defendant it is found that the assign 
ment deed IS invalid as a result of invalid regi'trationt 
■f an applicati n is made In appeal to transpose the 


that a wrong person had oris 
no cause of action Once all 
Court the Court can make t 
«hould Rive judgment in favo 
ested vhelher they be joined 
A person wecated a rooitgags 

quently 'ome of the paiinvrs retired aligning their | 

interest in favour of the remaining piartners by on ■ ' O 1 

registered deed The remaining partners I 

on the o ortgjgeand as an objection was b 

maintamabil ty of the suit the plunt 

bringing on record the ittmngpaitneTs as t 

ffeld, that It would have b*en more satisfaoory that I as plaintitt i 

the retiring partners should have been — 

tiffs instead of co defendant' but even • 

whole of the neces ary parties were bef » i 


AIR 1939 Mad 467 
B ^0 (2)—-ConstrHition—t1di/itisn of new 

new party 
must be 

)r defendant, or that the presence of that 
I I ' r effectually and 
■ lithe questions 

again be rais 
he 


f2. 


11 btPU ^Ji»= 19190 WN 626 = 
1939 A WR (PO ) 138 = 70 C LJ 261 = 
4lBomi:iR 1127 = 60 LW 926= 
1939 ALJ 863 ’182 I C l = 19«nT,Ti «tot>= 
6EE750.«OWH8MjAI^ ' 

r\ J B \Q— Poolers of Court 
of parties—Limill to Court's Pow-rs 


Interest adxerte to plaintiff—Striking out at ftaintiff 
and transposing as defendant aS ueeestary party— 
ErPedteney 
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c. P. CODE (1903), 0 2. E. 2. 

him »iihoat hii knowledge and lhat the first plaintiR^ 

inleresW nfre adeer^ to that of his o«n, 

IlitJ, that snce there nas no right to leUef alleged 10 


a person who‘e presence before the Court was necessary 
in order to enable the Court to eRectually and compte* 
tety adjidica*e up>n and settle all questions invrUed m 
the suit, he could be transposed as a defendant irt the 
suit VjMrwr : In re. Outer v. ,1/jwry, (1905) 2 Ch. 


I 0 F, CODE (1908), 0. 2, E.2. 

■ ' O 2, E. 2 — Applicahiliiy—Tiaiisactiiin giving 

nu tatvfo Jifftrent claims based en different causes ef 
aitian — Separate suits — Bar of — Ittegat distress by 
snamlaldar—Siiil for recote'y of amount levted and 
tnSerest—Subsepuent suit for eompensahon and damages 
— // barred. 

Where a transaclion gives rise to tno different claims 
foonded on Itto different cause* of actions, they need not 
be Included In the same suit und-^r O 2, R 2, C.P. Code, 
though they arise out of the same transaction. The 
itpit u whether they can be supported by diRerent kinds 
; of evidence If they are, a snit in re<^pect of one claiDi 


bi that aaion. {Palxniali Sastri, y.) VaNJIAPPA ' 
GOUNDtS?' A^•N^MtLAI CHfXTIAR 

1939 MW.N. 948-60 I.W.494= 
(1939) 2MLJ. S51. 


O . 2, S. 2— <4/y/ir<ih/rr>— 
aetson"— Three sate dieta exetuted 
fa^ur of same tendeet on tame day to 
dira'iani—^Suteessiti tuth to set as • 
tnanl ef eensidtraUan and undue in/tm 


distraint for arrears of land revenue which was due 
from certain other persons. The aciionofthemamlat- 
dar wasillegal and »/tr4 tir-rr. Plaintiff broughtasuit 
against the aefendant to recover the sum removed from 
him under the il'es^t distress with interest, Subse- 
. ..4t i...--i.. ......I.,.. , . fof comptnsation or 

'be defendant pleaded 
this suit by reason of 
should and could have 


different 
recover 
est due 
jutation 
Afferent 
In the 
r to the 
.HAPeO 
I 1223. 


foonded on contract. Is different from the caoseof action 

foonded OQ another contract, •’ • • •• — 

made by the tame person at t 

follow becaote two claims a • 

that the cause of action 

M owned about S Wghai of la • •• 

executed three sale deeds In respec 

for Rs. 600, another for Rj, 200, . * 

300 ia favour of the defendants. • 

claiming to be the heirs of M, whe 


O 2E 2~Con‘iitt>HS for aptheatton— Separate 

priteHla- 

• • Ur Court 

2, A*. 2- 

• ' inst 

to 

■ lurt 

to 


posses'ion, sabscanlUlly on the same 
want of Consideration and undue Influence, 
dant raised a plea that the suit was barred 
C P. Code, by reason of the prior suit 
/fetd, (V) each sale represented a 
separate contract, and the three sale.- 


(O. 2, E 2— Instalment payment— Credstor gnen 
liberty to tue for entire debt on default by debtor— 
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Suit for arrtnrt of instalmentt aloneSttond tuttr for 
entire balance— If barred 

Where although a Cause of action for therecoveryof 
the trhole amount of the debt exists, the creditor agrees 
to forbear and not to sue upon that cause of action so 
long as the debtor pays him a certain sum a month And 
until the monthly instalments are at least three months 
in arrears, the remedy of the creditor m the event of 
the failure of the debtor to pay three consecutive instal 
ments IS to sue for the v,hole balance of the debt. If, 
on the other band, he 'ues only for the arrears of instal 
ments. a subsequent suit by him for the balance of the 
debt IS barred by O 2, R 2, C P Code, "* '* '' 

Mahomed afzal S' mahmed Ismail 
ie39EaflgI.S 380“383JC 425= . 

AIR 193 

O 2, R 2—Seepe—If sui/eef to 
11— Partition tuil — Failure to etkfer mttne profiet\ 
from date e/euti until delivery— Freth juitfor rreovery 
of mesne profit'— If barred. 

O 2, K 2 must be read nith Expl 5 to S 11 and the 
relief claimed under Exp! 5 to S 11 is a relief arising 
from the same cause of action The fact that a plaintiff 
may under O 2, R 4 join in one suit two canses of 
action does not mean that he must necessarily do so, or 
fall under the bar imposed by O 2. “ ' ~ " 

Expl 5 A plaintiS may of course antic 
for partition that certain property mil fal 
be may anticipate that after the final deer 
be given delivery of possession and he may in his suit I 
for partition asic for mesne profits from the dale of suit I 
until delivery of possession But if he does not do so 
another suit for reeoverv of mesae orofits is not barred I 
(.Havn, • •• 

V. KiSHi ■ • • * 

tml—Si 

rendered the leeurity intuffleient-ff proper I 

The joinder of causes of action and parties is not | 
invariably fatal to the sun No doubt the misioinder of I 
claims and parties is to be discoi 
caUted to defeat the ends of justi 
would be unexceptionable unless 
defence will be embarrassed b 
issues and proofs in the same 


O. P. CODE (1908), 0. 6.E 17. 

12RB 192^41BociLB.6S0- 
AIR. 1939 Bom 347. 
~ O, 8, R Functions of ministerial nature — 
Power of pleader to delegat‘. 

To act for a client in Court ts to take on bis behalf iiv 
the Court, or in the offices of the Court, the necessary 
steps that must be taken in the course of the litigation 
in order that bis case may be properly laid before the 
Court Bat there Is nothing in O 3, K, 4, which pro> 
hibit* a pleader from delegating some of his functions, 
and the Code plainly contemplates that certain functions 
of a ministerial nature may be delegated, A mimsterial 
* * --.I-—- which does not 

the pleader and 
• of facts or cir- 

■ m qut facit per 

■ pply. VVhen a 

plaint or metnoranduni of appeal has been drawn up and 
signed by a pleader duly authorised under O, 3, R. 4, 
there is nothing contrary to the provioons or the spirit 
of that Rule in the tnecbanical act of handing over the 
papers to the Court, orthe officer appointed, being per- 
formed by a clerk or another pleader to whoji the duty 
of performing that act has been delegated by the duly 
authoriced pleader The presentation of the plaint or 


■ " O 4,B l—Preeen(ation of plainl—Senif /udgt 
presiding at twoplaies. 

Where the same Judge has to preside over two 


Mathura PRASAD, 1939KLJ50S 

— -0 6 Br. IS and 17 (as amended la BeagalK* 
■ “ * ' ** of tudgment- 

■ fits name— 
-Validity of 

■ C P. Code, 

on the item tu a utxejieu luuemetit iteucor who were 



O. 6, B 17^ApplicabiIity— Service of notice 
112. Madras Estates Land Act— Service by 
—When to be ordered— Due and reasonable 
—If to be proved, d'rr Madras Estates 
ACT, S. 112. (I9S9) 1 M L J. 618. 
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0. P. CODE (1908), O, e. R, 17. 

■ 0. 6. E VJ~I\’rttee—SerT-jcr—EnJcrfemtnt 

rtfutil—Cfff t{ »oitct natktr ctftrtd !» ftrtatt It il 
nnti n-'r afUxtd It Ait ttitdenti — Su^nirty tf 
ttntct. I 

Where on the reverse of a notice it h noted that Ibe j 
person to be served with that not 
tbotnb impreS'ion thereto in toke 
Informed cf the Contents of the 
copy of the notice «s either o£fe 
afixedtohis abode, the servic 
comply with the provisions of C 
{^Dtrlm/r S-AI, and AltAla, , 

Mavgm.Ss:s 1938 ED.929«s I 

1939 AWE 

■O. 6, B. \^—Sctte-~Etprttt dttlaratten af 
tH^ntncy ef urtict at lummani—AAuntt at—fifut af 
—If ground ter holding that tummans hat not ittn 
duly trrvri — Imfhed deelarelien—Inftrince from 

It is of coorse desirable that alt Coarta sbootd otrerve 


C.P. CODE (1908), 0. 6, R. 17. 
case involving fresh trial with fresh pleadings and 
fresh evidence, it ought not to be allowed. {Stoni, C.J. 
and Bate, /.) Badridas v. Raja Pratapgir 

1939NLJ 525. 
0. 6. B. 17 — Amendmint of plaint— Limitation 


O. 6. B VI— Amendment without ttotiee to other 
tide — Prepnety, 

Where a plaint was returned for amendment and 
was amended without notice to the other side, and the 
amendroenls were all important, the order was set aside 
and case remanded for trial on the original plaint. 

Gopal V. Kani Ram. 

1939 A.M.L J. 112 (1). 


1938 a.m; 

— O. 6, B. 20 (2)— "ESectaar— Meaning 

LIMITATION ACT, ART. 164, 1939 Rang I 

« " O. 6, B. Filing of repheatten — Dntrenen Oi 

Court to reteet. 


— O.O.B. 17— AVw eate — Surprite fa defendant— 

careful not to allow, a volte dt face 
the complexion of the 
fendant with a surprise 
expected to be prepared, 
ider S. 86 of the Agra 


' "0.6, E. 11 — Signing of pi 

merely one of procedure — Authonta 
necettary. 

R. 14 of 0. 6, C.P. Code, which requires a pleading tt 


eaniii/fnt eaie, involting freeh trial 

O. 6. K. 17, C. P. Code, restiicis amendments to 
tnatiera necessary for determining the real question In 
controversy between the parties. Where the amend' , 
tueot Sought would introduce a oew and incousistent I 
Y,D. 1939 — 16 


I 1939BD 271>°ig39 A.L J. (Sppp.) 86. 

C ^ „fff railed at lie iegtnning— 

emitiien— Later amendment, if can he 

- has been no valid ground or excuse 

to raise certain pleas at the very begin' 

• ceediofs, amendment to permit those 

• sd at a late stage, should be refused. 
' Bote, J.) BADRIDASf. PRATAPGIR. 

19391T.LJ. 625. 

0. 6, B 17 — Pawert ef Court— Limitt to. 
Nodoubt the powers of the Court to permit amend* 
nents under O 6,R,17 are very wide and should be free 
ezercs'ed, but the exercise of this iurisdictioo m 
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C P CODE (1908) 0 6 R 17 
be resorted to iiher» prejudice is likely to r 
other side which cannot be compensate 
{Divts JC aiJ Lff'-' /) G0P\L\iAS Mo 
LOK-VM*! CheLLARaM ILR (1939)] 

1S2IO 718-12RS 25 = AIR 193« 

O 6 E n~/ou.r 6! Cotrt— 

pjssessio I 6z e / an tiiU~ I vwtr tg eomptl 
so at to alUge postetsi n anJ Jitfouti ion 

Where the plaintiff bases hi-i claim lor po^ ession on 
bis tide and defendant alleges adter e possession the 
Court must determine chi rights of the [laintifl on the 
pUint as it Is framed and not on one which in the opinion 
of the Court would be proper It is n topen to I e 
Court to compel the plaintiff to amend the plaint sio as 
to allege pisse Sion a d dispos ts ion {AS/ul AasiiJ 
y ) MlHTaB SisGH r DaValSiNCH 

183IC 140'-12RL 99 41 PLE715= 
AIR 1939 Lab 172 
*———0 6 E 17— Scop — If to be reid with O 7 
R 11 See C P Code O 7 R ll 

41 Bom LR 787 
“O 6 R 17— Scope— b it for tuldrdtion ( right 
in certain mo ie>s h td by decea ed in provident fund 
and for iniunction— Amendmn t to in ludi prayer for 
adniinistration— Permissibility r C i* Code S 42 
AIR 1933 Stad 107 
— — O 6 R 17 — Scope— Sait for declaration of 
title and possession— Amendment to trike out prayer 
for possession to avoid payment of additional court fee 
— Petmissbluy COUkT FEtS act ** 7 ivyfr) 
1939 PWN 61 

■ 0 l^Applttabtltty taaiptah 

Provisions of U 7 by reason of S |41 of the Code 
apply mufaDr mir/ii/i/ir to menoranda of appeals as 
well as to plaints (Vatu JC ani II' non /) 
MOOiOMALt- LAL 'Jisrn ILR <^1939)281 527- 
183 I 0 767 12ES80 A I B 1939 Sind 231 

0 7 R 11 and 8 107 (2)— /«r«^ 

Jtmnp J mimoranium of app«ol~ Prectd tre to be 
fol'med~~Graiit ng of lime to make goal JeHeunty— 
Necet ily 

AicoribngtoO 7 R 11 C P Code where a plain 
tiff has properly vitaed the relief he must be given 
an opportuniiy to make good the deficiency in the 
court fee before his ptai t is reje ted and the same role 
applies to a memorai dum of appeal by reason of the 
effr-ctofS 107(2) C P Code Uf'ort anj Aganvala 
//) tiABJUG PKASAD *:aHU v SORENDBAPAT 
TeWari 178IC 976 6 B B 160 = 11 R P 318 = 
1939 PWN 166 = 20 Pat L T 79 = | 
AIR 1939 Pat 137 | 
0 7, R 11— iSVe^r — Mattdatory ckararttr ef-~ 
If ah tute~Po<uer of Ceurl to a nend plat it m fate «f , 
none mp tance — O 6 A \1—II to be rm I along untA 

O 7 R n 

0 7 R 11 CP Code no doubt uses tf e words 'shall] 
reject' wliiih are mandatory words But pnma facte 


b P.CODE (1908) O 8,R 6 ' 

t ■" 0 * ' . od as provided 

IS appluable to 
ode An order 
f appeal without 

law and unsus 
/) Kamgati 

Singh » ShitabSivch 180 IC 791= 

11 R P 639 = 20 P L T 426= 6 B E 488= 
AIR 1939 Pat 432 

~ -O 7, R 11 (c)— f plaint — Duty of 
Ceurt—futuffi ttntly stamped m^moran turn of appeal— - 
j Graniingef tune to make up JeActt—C oniiderations 
\ Before rejecting a plaint un fer U ?■ R ll(r) ilisthe 
duty of the Court to require ihe plaintiff to makegood 
the defiiiency n stamp with n a time to be fizstJ Where 
I a memorandum o! appeal ii insuthciently •■tamped either 
I becaus* there is a doubt as to the court fee payable or 
that It could not be a lertame 1 before the receipt of the 
fie ords and an honest attempt had been made by the 
I appellant to comply with the requirements of law the 
^ memorandum of appeal may btf received and time grant 
ed to make up the defi len^y that may be found to be 
due (Dhavle and Agarwilo, //) RAM StWARl 
KUERt- DULHIN MOTIRAJ KUER 17 Pat 687= 

I 178IC 160-5 BE 69-llKP 220- 

I lOPatLT 885-1939 PWN 162- 

I A I B 1939 Pat 83 

— — O 7 r. 13— Rejection under— Re toratioft— 

I Power under S I5l SeeC P CODE S 1^1 AND O 
7 R 13- ReSIOKatiOS 1939 A W R (H C ) 326 
I ■ — 0 8 B $—Plea of tet off— Claim tf tkould be 
totihin limitation 

t In order that a Set off miehl be plead”;], it would 
have to be wiihm the period of limitation at the time 
the action of the rlaintiff iv brought ill'ert AgC /} 
IBUDHUf SitaL Singh SBR 202- 

11 RP 831-179 1 C 172- 
AIB 1939 Pat 142 
0 8 R 6— ^coPe-^Laallori taking advaneft 

and buying good! from tenint-^Unierttinhng to tet 
off duet agatmt n t-^Ren* tut! by lanilort’^Tenant 
not claiming tet off but filing trots tutt—Crott tuit^ 
if barren ~C P Cot .7 11 

riaintiS a cliopkeeper and a tenant of the defendant 
from time to lime advanced moneyv and 'old goods to 
the defendant' o 1 the uncler'tpnding that the amounts 
due to him Irom the defendant in respect of ihcve tran- 
sactions 'hould be set off against th” lent payable to the 
defendant as they fell due In spite of this arrange 
ment defen lant sued the plaiatifi for arrears of rent 
The plainiiff while he rt entiune 1 the e advances in hiS 
written statement in that su 1 did not claim a set off 
under 0 8 R 1 C P Codi but iniiiiated a cros' suit 
against the defendant fir the amounts due to him Both 
the suits went Mde by 'ide ani both were lecreed 
e plaintiffs 

• ing claimed 

and ought 
he amounts 
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C P CODE 11908), 0. 8. B. 6 

0 8 E. e—rim..hlrrf./ (laim—If ran tt 

fltjied A) iriy cf ifl cff 

Set oti i- 4 creilure of 'tatole anej i« goxemed 
by O. 8 K *> i. I’ Co.fe althoi-qh the latter part of 
the rul: inJi. ite> that there may be a net oR other than 
that pr..<ri>le<l b\ the rule Under tbu rule, a claim 
barreJ by the law of Iimiuiion carnot be pleaded by the 
delenO^nt by va) of ^et of!. The fact that the transac 
tlon> n hicti n ere the suljeet matter of the claim and of 
the »tt off *ere with regard to the »amee<taleis im- 
rialeilll. UMA rKASADSlSGH r. Shiva 

Kant PkaSau Sinkh 5 B R 705 - 181 1 C 1006 = 
IIEP 65l“AlR 1939 Pal 667. 

O. 9. El 2 acd 4— /’•ravr Couft—DtU not 
fixei f r et diftt tint — Ordtr rtqutftag 

pljiHtiff ts tU fremt tn< aw/ tepm of (-lamt—NcH- 
comfUanet~-lhimtttil ef tuit — LtgaItty 

A Co.iri has no'pciteer u reqaire a pliintifl to file 
process fee> or cupie>of the pi tint befoie6xinga date for 
the apptafariar of the r'elendant. Such an order is 
illegal an-l (ailare to comply vtitb U does not entail 
dismissal "f the suit A dismi'Sal of the suit for failure 
to romp'y «ith »uth an order ts "ilboui jarndtction 
t/iwr/i, y) Sripati Sar»n Prasad Siscii r. In 
DARJIT .MaHT>jn 179 I C. 663 = 5 B E 264“ 

IIEP 397(li“19 PatLT 851“ 
A I B 1939 Pat. 160. 

■ I -O. 9, E ^—KiUjUUdh of luU^Dulj of Court 


O. P. CODE (1908), O 9, K 1 

ixhaif. In the absence of a statatory restriction in the 
Ctxle conesponding to U 6. R 2ofihe High Court 
Original Side Rule«, tnofussil Courts cannot impose any 
restriction on a defend?nt “et rr ir// continuing the 
suit a the stage at nhich it stands tthen hi appears so 
tang as he does not thereby reop.n anything that has 
been done already [I'araiachartjr j) PER'JMaL 
Naickcn». KOVDAMA Naicken 

1939 M W N 110 =49 L W 372 = 
AIR 1939 Mad 385-(:939) 1 M L J 64 

O 9, E 8 andO 17, R 2—Excr.ise or pnetrt 

under— Ret ft. hit stages. 

Courts should not lightly dispose of litigation without 
going into the merits It is al'O equally plain that Courts 
are bound In certain circumstances to dismiss ca^-es for 
default One case is that indicated in O. R. S It is 
true that when a case reaches the stage where the issue 
stage has in part been passed, the Court is not compelled 
to exercise Its powers under 0.9, R. 8 but is given 
power to make another order under 0. 17 R. 3, and in 
*any doubtful case the Court «hould so act. (Stent, C.J. 
andBete./) MaNEKLAL BhimkaJ p PhulaRai 
lI.R.(1939>ll8g 574 = 1841.0 1D2=12RN.93 = 
1939 hT L J. 351= A.l R. 1939 Nag 213. 

' " O 9, R ^—Afplitahilily—Pauptr app‘icarieu — 

Oufy of Court to rie't Je on merits 
O 9. R. 9 C P. Code, does apply to a pauper petition 
by reason of S 14], C f. Code, if the Court has juris 


obstruction or deliberate delay with a vien deliberately j 
tolengiben pr.oeedines. The diimis'al of >uits without | 
comideimg whether payment cf coS’s will not meetthe 

situation BO far as the opposite •trie *' ' ' 

mu-t be diprecated WaUp Stngf 
Kamzas p. Mahomed Arbak. 

Al 

0. 9,R 6— Ex parte tun— 
tati—A’eee>iity. 

Ex parte '<,1 IS at much a ludicial proceeding as a 
coniet'ed suit. I’laimif! has to procs hisca'Cbyevi 
dence and ills for the judge to hear and decide on it. 
This cannot be 1-fi to the Reader of th.* Cou (Z> R 
AT.'rmin ) hUKH UAil P. LALTA PEKSHaD PERBHO 

Daval 1939A.MLJ 72 

O 9. Er 8 ZtsRl—Seepe~If to be enfereedas 

penal p-eutsini—Detendan' declared e* parte— A'rf4( 
to appear aft-rw.itds and ft'e w’tt.’e'i slatimeut ani take 
part trt tnal — Suit 11 t past lie stage of framing of 
issues— Pozurrs of C iurt. 

The oljj.ci of Rr. 0 and 7 of O 9, C P C<>de, will be 
frustrated if defendants could be alloweJ to abs>nt t’lem 
selves with 
but where, I 

gre«*. there 

appiied as penal provisiunr depriving parties of the 
opportunity of putting forward their defepte It wrll 
not, in uny sente, be reopening what has happened In 
the past i( a thfeiidant Who ha' he»n ittiateiA ex parte 

shou'J ti” perm (ted |j he a written latemeni, when 


issue- In ei;*! a ca^e a defendant wV> has been 
declared ex Is en'itlcd to file a written 'talrmenl 
and pro'eed m h the Inal by crost examining the plain* 
ClfTs wiinesses and also by leading eviden-e on bis own 


«w/4.y.) Krishna Rao p janaki ammal 

1939 MW.N. i08 = 4DLW 643- 
A.IE. 1939 Mad 681 “(1939) IM LJ 728 

—0 0 R e\^4i,t),f,h<h1v—.Pot.t,dinvi under 


Ram Daval BaBu Lalp Larhu Sao. 

19S9BW.N.699-20 PatLT. 768. 

O 9, R 9— Applicalility— Suit adj>urned for 
production of plaintiff’s witnesses— Plaintiff’s pleader 
absent on adjourned date— Application for aJjoumment 
by another advocate refused —Pluinilff not piung evi- 
dence— Disnusia! of suit— If one for defaulter on 
merits. ^«vC. P. Code, O l7, Rr.2 and 3 

60 L W. 430. 

-—0.9 E O—SnlUcieiit cans’— A/inoritv of plain, 
tiff— Dismissal, if to be set aside on that sole ground 
The fjctof minontj of a plaintiff is not iyit'elf a 
aufl^aenl cause for retting a'ide any order of di5mi<«3l 
to the ab'encp of the next 
reisont for su'h absence. 
P Code to warrant a di'tinc 
, ' followed where iht «t.it is 

filed on Iwhalfnf a minor The quiMicn o' what is 
-.Lffi ienl cau-e wi'hin the meaning of O 9 K 9. C P. 
Code hts to be derided with reference jp \arious cir- 
enm tancet and the f;ct of the minority of the pUmtiff 
isonlyoneof such citfnnsfirces to I* takin nuie of. 

' • ' o -^FRx KHATON 

' ■ ■■ t (CC ) 141“ 

' ■ - -9 O W N 787. 

^ ' ’ ' uti'n fre-eed. 

I O 9 R 13 has no application to execution proceed 
ling-, butonlv to decree' in suits or in proce-dirgs in 
1 admlm-tratlon or guardian'hip aUn to suits. 17 All 106 
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C P CODE (1908) O 6 R 17 I 

be resorted to Aher* prejudice is likely to result 
other side which cannot be compensate I in 
{Divu JC a !/ J ) GOP^L DaS MtJTHAR 
LOKAMAI ChcllaraM ILE (1939)Kar * 
182IC 718-12ES 25 = AIR 1939 Slut 
- O 6 E 17 — Im r ef Cetrt — plaint for 
P^tsessto t bx el on t ile~l oiiier ta eamPel am nlment 
so at to all ge possess! n anJ lisfoises ion \ 

Wheie the plaintiff bases his claim Jor pos esston on 
his tide and defendant alleges adier e pos«es ion, the 


b P CODE (1908) 0 8,R 6 

d, as provided 
s appli able to 
le An order 
appeal withoat 
to explain or 

I ake (,ooI (be d'Scier c i erroneous m lanandunsos 
tamable r, C* / ant Rmvtand, /) RAMGaTI 

&|NGH» ShjTABSisGH 180 I C 791= 

IIBP 539°='20FLT 426= 5 BB 488 = 
AIR 1939 Pat 4S2. 


“'“‘isVl o'* 140-12 rV 99 **41 P L E 715= 
AIR 1939 Lab 172 
' -0 6 E 17— Scope — If to be retd with O 7 

R II See C P Code O 7 R ll 

41 BoinLE 787 
“ — 0 6 R 17 — Scope— 3 it for lularation f right 

in certain monej hid by decea ed in pivvideni lund 
and for injunction— Amendn ent to in lade prayer for 
admmi«tration — Permi sibility See C P Code S 42 
AIR 1939 Stsd 107 
— — O 6 E 17 “Scope— Suit lor declaration of 
title and pos ession— Amendment to »tnke oui prayer 
for possession to avoid payment of additional couti fee 
— Permisa blity COUkT FEES Act s 7iiv)(e) 
19S9P WN 61 

O 7—etpflieaSilitytoaifiea/s 

Provisions of O 7 by reason of S 14| of the Code 
mHiattt mutaoilts to men oranda of appeals as 
well as to plaints (Vaon JC and ll'eston /) 
Moolomalp lAL'siNrH ILR ''1939) Ear 627= 
1S3I0 767-12BS 80 = AIR t939 8iDd221 

0 7 R 11 and S 107 (,2}—lns!ffliently 

/lamp d mimtrandum of appeal— Proced sre to be 
fol'etoei— Granting of timi to make goo! Jefieseney— 
Jfeeesitly 

According to O 7 K lUC P Code where a plain 
tiff has properly vilaed the relief, he most be given 
an opportunity to make good the deficiency in the 
court fee before his plai it i> reje ted, and the same rule 
applies 10 a memorai dum of appeal by reason of the 
effect of b 107(2), C P Code (Wort and Agar-oala 
JJ) 5ARJUG PKASAP ‘'AHU v SURENORAPAT 
TeWari 178X0 976 5 B E 160 =11 E P 518= 
1933 PWN 166 = 20 PatLT 79 = 
AIR 1939 Fat 137 
■■ 0 7, E 11—Seope — Maniatary character of— 

Jfahs lute — Pouer of Cewi to amend piai it sn ease of 
none mp tance — O 6 A’ \l~If ta be read along anth 
O 1 R W. 

O 7 R 11, C P Code no doubt n«es it e word ' *• 
reject’ which are mandatory words V\it prto 
the rule is mandatory only re'ius sic stantibut,tl 
say, when the Court has to deal simpiv with the 
referred to in the rule and would not preclude an 
ment of the plaint which under O 6, R l7 CT 
may be made at any stage of the proceedings 
rules, O 6 K 17 and O 7 R 11 should be read 
"together {^Broomfield a id ttaekhn JJ ) AIaHANT 
Nar«idASJ 1 r Lai Jamna 41BoniLE797= 

AIR 1939 Bom SS4 

O 7 R 11 {€)— Applicability— Appeal m »ffi- 

cieitlly slanipe l-Pr cedure — Duty o f Court — Summary 
riieetion'— Propriety 

Where memorandum of appeal iS insufficiently stamp- 
■ed, the Court should call “pon the app-llant to make 


the deficiency n stamp within a time to be fixed Where 
a memorandum of appeal is insufficiently stamped either 
because there is a duubi as to the court fee payable or 
(hat It coqIJ not be ascertained before the receipt of the 
le ords and an honest attempt had been made by the 
appellant to comply with the rcQuirements of law the 
memorandum of appeal may be received and time grant 
ed to m.<ke up the deficiency that may be found to be 
die {Phavle and Agd'tviJa, //) KaM SaIVARI 
KUERt DUI-HIN AfOTIKAJ KUER 17 Pat 687= 
178 IC lfi0«6 £B 69 = 11 RP 220= 
19 PatLT 885 1939 PWN 162- 
A I E 1939 Pat 83 
— O 7. E 13— Rejection under— Ke toration— 
Power under S 151 Seet P CODE S ISIaNOO 
7 R 13-REStORATlOV 1939 A WE (HO ) 325 
' 0 8 E 6— Plea of set eff^Clatm if theuld be 

toilhin limitation 

In order that a set off might be pleaded it would 
have to be wiihin the period of limitation at the time 
the action of the pla nliff is brought {U'ort AgCJ) 
BUDHU ^ SiTaLSinth 5BR 202- 

11 EP 831 = 17910 172- 
AIR 1939 Fat 142 
0 8 R G—7eopt—La>iilorl taking advances 
and bming goods from tenxnt —V i ierstonling to set 
olf dues agoinit rent— Ren suit by tanilort— Tenant 
not claiming set off' bit fUmg erosi suit— Cross suit, 
sf barren -C P Cod' S U 

Plaintiff a shopkeeper and a tenant of the defendant, 
from time to timeadvanced none? and sold goods to 
the defendant' o i the uncler^tanding that the amounts 
I doe to him from the defendant 1 1 respect of these tran 
sact ons should be set off against the lent payable to the 
defendant as they fell due In spite of this arrange 
ment defendant sued the plaintlft for arrears of rent 
The plain'iff while he nienliune I the e advances in his 
written statement in that suit did not claim a set off 
wilder O 8 R 1 C P CoJe liut iri«iiiBted a cros suit 


/Ml that though the plain iff could have claimed a 
s»toHnnderO 8 R 6 CP Cole mlhede/e dants 
salt his filing a crr<s uit was not ille»a! in e the iwo 
claims were not essentially of tie same nature and he 
wasnotoUieed on pain of lo^ ng his advan es to claim 
a'etoffintherenisuit (/mies /) BaIDVANATH 
D,.TTA V KaLHAI LAL AfARtVARt 

179 I C 828 = 6 BE 296= 
IIEP 412 -A IE 1939 Pat 264 
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C. P CODE U908), 0. 8, E. 6. 

I 0. 8 B Q—Timi-l-jrre'i laa h 

fitjdfd f) 'rtf cf tti c/f 

Set till I* a creatare of stalule anti is go\erned 
byO.b.K f> C r.Cole .Iihot-Ch ihe latter pait of 
the ruli indi: itc> that there niiy b. a set off other than 
that pr.. videO b) the rule UnUer this role, a claim 
barred by the law of limitalibn carnot be pleaded by the 
deleri'Unt bj way of set of! The fact that it'e transac 


- 0. 9. Ri Sand 4 — ef Court — Dtte not 
fixed { r att< »an-.t of tie feu t.nl— Order rt^uxttag 
fljiHtiff l> tie frK/tt ite^ an I eoftet of floint-A^m- 
eomf!ijice—lhimis]l of tutt—Legiihty. 

A Coari ha' no' power to require a plainiifl to file 
process fees or Cupies of the pliint Itefote fixing a dale for 
the appsarance of the relenrlam Such an order is 
tUegal and failure to comply with it does not entail 
dis-ni‘»al i.f the t.ui;. distni'sal of the sail for faOote 
to comp'y with »u:h an oriUr ts witliftat jui5»dict«on 
C/4*ir>, /) SklPSTI b^K«N PkAStn SISGII P In 
DARJIT 179 I C 6G3«5BB 264- 

llEP. a97Cl' = 19 Patl-T 854- 


a. P CODE (1908), 0 9. K. 1 
{>ehalf. In the absence of a statutory restuction m the 
Code cofiespondiiig to O 6. R 2of ilie High Court 
Original Side Uule«, mofussil Courts cannot impose any 
resmciion on a defend 'nt 'St rr ’<-r/ l - lUmuin^ the 
suit a Che Mage at whiLh It stands w hen he appears so 
long as he does not Ihireby reop n anything ihat has 
been done already y ) I'EK'jmaL 

Naicrpno Ko^hama NAicheN 

1039 M \V N 110 =49 L W 372 = 
AIE 1939 Mad 885 ( 1939) 1 M L J 64. 

O 9, R 8 aSdO 17, K 2—FTer^’st or poivers 

under— 'Kefpe.nie etopn 

Courts should not lightly dispose of litigation without 
going into the merits It n al-o equally plain that Courts 
are bound in certain circutnMances to disnii-s La'cs for 
default One ca'e IS that indicated in O ‘h R. h It is 
true that when a case reaches the stage where the issue 
stage has in part l>een pa'sed, the Court is not compelled 
to exercise Its powers under O 9, R 8 but is given 
poner to mak: another order under O 17 K 2, and in 
l*tiny doubtful case the Court 'hould so act {Stour. C J, 

‘ tend Bo'e,/) MANEKLAL EHIMKA) v. PHULARAI 
1 1. E. (1930) Nag. 674-184 I.O 102 - 12 E N. 93 - 
1939 ML J 351= A IE 1939 Nag 213. 

’ O. 9, R ^—AppUeaUhly—Fauper app icatun— 
Duly of Court I” de'tJe on merit/ 


dure, unless such are imperative or ihete i> eon'umacious 
olMru.t'tin or deliberate delay with a vien deliberately 
tolengihrn pr'jceedings. The di'mis'al of luita witl out 
con'-idsiing whether payment of cos'swtllnot meet the 
situation so far as the opposite •I'** •' ■ • '•** * * 

muM be depiecaied [Dthp Si ’ 

Ramzan v. Mahomed Akbak. 

■ 0. 9, E 6— Cx patle tui 

oaie—ffeeetiity 

Ex porte^ow 11 a> much a {udiciat proceeding isa '' 
conicsicU 'uit. riamiiff has to prove hisca'ebyevi 
denceana uis ' ‘ ’ . j . . 

This Cannot b 

Norm .« ) S 

Dayal. • ■ 

O. 9.E 

penal p Biiiio' . , 

to appear aflerwarde and fi'e viritleii elatemenf and take 
tart m trial—Sinl n t pail ike itnge of frammgof 
tunes— Pewtre of C'l urt. 

Theobj.ctof Kr 6 am) 7 of O 9, C P, C*«le, will be 
frustratei If litfindants could be allowe 1 to absi nt them 
selves with impunity at the eirlier stages oi a htigation 
Due where, by reason of causes (or which none of Ibe 
pariiev is re-punviole, the C3«e has not made mat . -1 pro 
grc", there IS ii'j rea'On why thesa rules should be 
applied as penal p'ovisirns rjepriviug paiiies of the 
opi>oHuniiy of putting forward (heir dcfcisLe U mil 
not, in any sense, b‘- reopening what ha*. happ*ntd In 
the past U a dtlciidaiit who ha' bc<-n declaied cx prrrv 
should lie pcni Itetl tj fi'e a written tatement, when 

the as- - - — 

filed thei 
but no « 
of the or 

issus'. In si'h a case a dtlcndani who has liern 
declared ex parte is e-i'iiled to file a wntien sial«*ment 
and proted wi h thj trial by ctosi examining the plain* 
tiff’s witnejsesand also by leading eviden'e on his own 


merely Iweauve there is an altenutive remedy (IfW/* 
hvrM./} KRISHNA KaO t/ JaNAKI AMMAL 

1939 MW.N. 408-49 LW S43- 
AIE 1939 Mad 681 -(19S9) IM Z. J 728 

ft Q B fl — uruier 


lUM DAVALBaBU LALt> I.AKHU SaO. 

1939 E W N. 699 - 20 Pat L.T. 768. 


SO L.W.4S0. 

-Q. 9 E ^—Sufiieiiiit tanf — Minority of plant’ 
ttff — Oiimitial, if to ke let an le on fiat sole ground 
The fact of minority of a plaintiff is not by itself a 
sufhcienl cause for 'etling aside any order of di5mi'«al 
that may he pa'.ed ov'ing to the abvent.p of the next 
(nenrl. irre^p^ive of the reasons for surh absence. 
There IS noihing In the C P Code to viarrani a diMlnc 
(ion m the pcocedure to be followed where ihc'uit is 
file I on Irebalf of a minor The que'lion o* what U 
snffi lent cau'P wrliin The meaning of O 9 R 9, C. P. 

I Coile. has to be decided with reference to various cir 
! cum tances and the f;ct of the minoritv of the pl..lntifl 
IS only one of 'uch cirrumstirces to Iv taken note of. 


mv 

O 9 U 13 has no applica*! 
mgs. but only to deer n 
adtmoisiration or gua 


on to execution proceed- 
suits or in pfoce*dinp in 

- 'niosoJts,j 7 AH 106 
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C P CODE (1908), O 9. R 13 

(P C),ReI on {Bagulty and Atesely, //) U PO ^ 
MyA V Father rioufreyt 
1939RaDgl<B 131°=181IC 841>°URR 488« 
AIR 1939 Rang 116 

O 9, R lZ~Apflicabil$ly — E* pa»e final 

decrte for fort iosure—Pciuir to itt atide 

Where a final decree for foreclosure is passed in the 
absence of the defendant, it is an ex parte decree and as 
such the provisions of O 9, R 13 apply to it A Court 
has jurisdiction to «et It aMde if the conditions neces 
sary a" t-ri — r- > -> ■» r» 

y) I 

1939 1* 

AIR 1939 Oudhlll 
“ “0 9, B IS (Oudtl) — Due service— Patotr if 

appellate Court to go into Question a/ 

Doe service IS not the same thing as personal service 
It has to be decided tvith reference to the provisions of 
the C P Code beating on the point It »s not beyond 
the jurisdiction of an appellate Court to go into the 
meiitsofthe question whether an order of substituted 
service was correct or not {fiaJia AniAna /) 
ASHIQUEHUSAINk Lachhmj nahain 

184 I C 884 = 1939 OLR 68S" 
1939 OWN 950 = 19390 A 76$= 
loeo A tvR 'Of*'* t** 

-0 9 B 13— 

aside witAiii time—/ 
for not katingieen p 

When an application to set aside an ex parte decree 
II made within (he time allowed by law and accompanied 
by an affidavit the accuracy of statements m which is 
not questioned it cannot be rejected on the ground that 
It should have been put in earlier {Atarsk S At and 
Mehta, j At) Radhev Sham t> Satish Chander 
1939RD 626=1939 AWR(SB)225 
*- 0 9 R IS— E* parte detret^Paymn t of 

pHmUtte eostt at eondtUon precedent to rtiforalion order . 
fen— Propriety— Procedure to he followed I 

Where an application for restoration of a suit after ' 
setting aside an ex parte decree is made on the next day 
the Court ought not to make the payment of punitive 


1939 A WR (BR)84{2) | 
' — 0 9, B 18 — Limitation— Application to set i 

aside ex parte decree, beyond time I 

Where an application to <et aside an ex farte rent | 
decree is made beyond (he time fixed, it has to le 
dismissed as time barred (,AIarsh, S M ani Afehta, 
J Af) TlKA Ram V SOBARASI in«nT> T\ ovc- 
1939 ■ . 

O 9 B 13— 'Prevented by 
from appearing'— A/eoning of 

The nords ' prevented by any sufficient caa«e from 
appearing in O 9, R 13 C P Code, mean causes 
other (ban lack of knowledge of 'he proceedings (A/ya 
Buand Alostly.JJ) K K N K A R CKETTYAR 
Firm v Aga me Sheerazee 

19S9RaagLB 606=A1R 1939 Bang 436 
, o 9 B 13 — Sub tituted service— If dueservice 
LIMITATION ACT, ART IM 1939 Bang LE 606 
■■ — 0 13 Br 1 and Z— Filing ' -■ — 

Stage-Special hearing or watch sabut 
The practice of giving a hearing 
sabut t e ,A hearing speually fixed fo 


0 P CODE (1908), O 17, R 2 
documents that may be required is nowhere warranted 
by any of tbe provisions of the C P Code Kr land 2 
of O 13 C P Code, clearly prescribe the ptocedute to 
be followed in the hling of the documents (^Davies /. 
CS ) Mammincs' DhirajLal 

1938 AMLT 120^ 
- O 13, B Z— Document to prove fraud produced 
at late stage —Admissibility 

A trial Court cannot ba<e its decision on an allegation 
of fraud never set up by the defendants m their written 
in issue and based on documents put for 
m cross examination of the plaintiff's 
i can be disregarded by the appellate 
M milted by the trial Court without reasons 
iBaguley and Mostly // ) Kharwar n Motiwala 
1939 RangLR 18-18110 792= 
11BB 469-AIJI 1939 Bang 98 
O 14, B \— Failure to frame isiue — If can be 

The word 'shall' in els (3) and (S)ofO 14 R 1. 
does not leave any discreiion to the Court and makes it 
mandatoiy (hat every proposition aDirmed by one parly 
and denied by the fiber, whether of fact or of law,, 
should be made the subject matter of an issue Even if 
substantial justice IS done ihe failure to frame an i<sue 
should not be overlooked because an act which is oMi 


181IC 433 = lgBPe8b 26- 
A 1 B 1039 Pesb 44 
-O 18 B 17— Applicability— lyiinett erallf 
directed to attend Court on 'uture date — Abtence ef 
definite order m writing directing him to aUtnd— 
tt'itness not appearing on dale—Fnoetidingi under 
O 16 A* \7—J/ /unified 

Unlrsa It can be clearly held that a witness was 
expressly directed to re attend the Court on a parlicular 
date and that he understood (hat he was so required 
by tbe Court and that he in pite of it failed to re attend 
as required, he cannot be liable to be dealt with under 
O 16 R 17, C P Code In the absence of any 
I definite order of the C nrt borne out by the record 
such diiection requiring 
Sinn on the part of the 
leen ordered to attend, 
tt ui proceeditvg, tKidec 
to attend (^h/ohammad 
jieitoi ana SJiavie,JJ ) A VAllH BEHARI S ARAN O S 
KPSiNHA 180IC 102-6 BR 337 = 

IIBP 451-AIR 1939 Pat 285 
— — O 17, B l—ttlnen ef eouniet—Aefuial of 

aiiournmtnl — Fre/udiet 

Where the counsel of aplainliff was admittedly ill on 
Ihe date fixed for thr hearing of a ca'-e and it was- 
I to get ready on short notice, 
to adjourn such aca'ewas 
a<e was remanded for trial 
(Davies) BHUREY SINGH O B B ANDC I RY 

1939 A MLJ 118> 

— O 17, Er 2 and Z— Applicability — Suit ad 
teumed for plaintiff s witiieisei— Plaintiff's advocate 
aisent on adiournrd date — Application for adiournment 
hy anther ^vacate ref used— Platnuff not giving evi 
dence — Dismissal ef suit — If one un ter K 2 or A 3— 
Restoration under 0 9^ 9 — Competency 
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C P CODE (1903). 0.17 E. 2 1 

josmment, vhSch being refused, he took no foither part 
in the proceeding*, as he was not instnicied to conduct 
the suit The plaintiff aUo not giving evidence, the MUt 
was duniis'ed. The suit was suh-equenify restored m 
an application undei O. 9, R 9. C. T Code 

HiU, that the case fell under O 9, R. 9 as the mere 
physical piesence of the plaintiff could not take it out of 
O. 9 K. 9, as It was not an appearance under O 17. 
R. 3 so as to preclude an application for rtsioration. 
The di*po«al must be held to fall under O 17, R 2, 
C. P Code {Ssmiyya, 7.) • > - . . - 

p. SUBRAMANVAM. 

1939 M.WN. 951= ■ \ ' : 

O 17.B 2~Ortferun. ■ • ' 

If an order Is made under 

0. 9, R. 8. then St is as thoug • . 

O 9, R. 8 and IS not appealat . . 

OhJSoii,/) MANERLAL BHIMHAJ P PHULAbAI. I 

1. LB (1939)NaK 574=1811 C. 102-12BN. 98= I 

1939 NJiJ.351=A.tB. 1939 Nag 213 

0. 17, E 3 ■ 

eaiility — Time gran 

Failurrlg affejr — • 

Where at the instance of both parties lime « as eatend* 
ed for the final hearing and on the adjourned date the 


Kordoes the fact that time was granted to both patties | 
make the role inappticalile. {Bennei and Verma, JJ^\ 
NARA1NDA3P MADtN MOHAK. 

183 1 0.703-12 E A 161 (2)-1939 A L.J. 871= 
1939 A W.B.(BC.)S18-A.IB 1939 All 524. 

0 17, B. Z—Seepf — Deetiien ef tutt under— 
/leitfralipn under 0.9, 13 i/" peittHe. 

R, 3 of 0. 17, C. P. Code means that the Court has 
diicretlon eltber to decide the ca^e that day or not, but if 
it does decide the suit, it will be a decision on the merits 
and appearance on behalf of the defendant would be 
assucned, whether be was In fact present or not and the 
decree pa<sed cannot be regarded as et P4He decree so 


pptnlS arising /n'm injpttiivn — r 4,1.1, 1^. 


0 P. CODE (1908), O. 20, R. 18. 
the affidavits. (Burn, /.) NaRAYANA p LaRSH 
aiAYVA. 1939 M WN. 735 ll)=60L.W 654= 
AIE 1939 Mad. 927=(1939j 2MLJ 399. 
■ ’ O. 20, B. 3 — Judgment letting aside ex parte 
fma// eause deeiee, delivered and signed — Finding 
that eiaim m that lult not prned to be true— Subse- 
quent erder rtstaringthal suit la file for trial on merits 
—If Without luritdiclion 

Where id a amt to set aside an ex parte decree passed 
in a Small Causes Court suit, the Court delivers and 



' O. 20, B, 11(2) and S. iZ—Applseatton under 
0. 20, JP, 11 (2) — To which Court to be made. 

An application under O. 20, K. 11 (2), C. P, Code, 
— -“>0 — _i--t passed the decree and 
It powers on the Court 
• . rman) CHAMPA LAL 

I V IxuseUr. Mai. 1939 A.MX J. 104, 

I *0 20, E. 11 (2)—F.xeeuttng Court patting 
\ order under — Validsty—Aequieseenci, sf tan cure ille- 

. an order under O. 20, 
the terms of the decree 
• arisdiction of the tryiog 

tue uvi4uie»L.eiiiv ui the judgment debtor will 
not avail the decree-boldrr and be cannot execute the 


left open by decree— Rejection^Appeal— Valuation— 
Couiifee 3rr Court Fees Act (as amended in 
Madras), Sen. If. art. ii. 49 L W. 662. 

O 20. B. 13— Jwif for rentt and profitt of pro» 
petty h'lJ in trust wksth tt alleged to have failed— 
Mature of decree. 

It IS only where it is necessary that the estate should 
be administered by the Court that the Court may make 
les of the estate and all persons 
) be paid may come in under the 
d make their claims against the 
■ alleged that there are any debts 

I the Court asked to administer 
is ohe for rents and profits of 
, . . defendant under trust which is 


- o 12—AMdavili — l/te of — Duty of Court to 
tummon wilneiieifor erott examination. 

Affidavits should not properly be acted upon unless 
hr*'- '■s*» , 1 — ...■,..4 


bon— How to be effected. 

The partition of revenue paying properties is (o be 
effected by the Collector or by his subordinate ia 
arrwirdanre with N rearl with 0. 20 R. JR, C. 
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C P CODE (1908), O 20 E 18 

Muter and Akram Jj) RaNADA KISHORE ROVt* 

SwarnamoveeDebi 70GLJ 355«= 

44CWK 114 

0 20 S 18 (X)-^LtmitaUott~l artiijen ef 
lands asses ed to Gcvernment revenste~Order dterrrtng 
parltli n and dtrectssig Celleetor ta earry eut diiissau 
and to put parites in possestie i~Appticaitan iy farUes 
to send paptrs to Collector — // one m execution — Ltmt 
latien 


I C P CODE (1908), O 21 B 2 
and manner of (is enforcement is a matter to be dealt 
|«itbnnder S A7, C P. Code, and Can be properly 
' recorded 1^ the Court 43 C \V N 501 (PC) Re) on 
(Mstter ettl Ran JJ) PaTIU KUMARi r- NIKMAL 
Kumar 70 0 L J 6-43 C WN 907«= 

A I E 1929 Cal 669 

O 21, B 2~Applica6slily — PreUmtnary decree 

under D 34, A 4 

A prelimiaary decree passed in a mortgage suit lor 


dir 

dull su lit. k.uuu ail. lit I eu ana ii lui ue a i j> iiirviaaidU so 

Collecior to partition ihe property and pat the pariie, j — — O 21, B 2—Certr^calien~6/aten/c//t of d eree 
into posses'ion The Court xiould send thepapersto hoidtr set reply to tud gment debtor's oPplseatson under 
the Collector without being asked But if as a matter O 21 ^ t amounts to certification 

of practice (he parlies ask the Court to <end the papers Where a judgment debtor applies under O 21 K 2 
to the Collector in the form of an ordinary darkhasi (2) for recording if certain payments and the decree 
that IS r ot a 1 application 111 etecmion at alt for there is holder in reply 61es a statement that certain sums of 
nothing in a ca<e of this ‘Ott for the Court to execute money trere received but that they were paid on 

Asking the uourt JO end the papers to the Collector •' account of interest not nllowed by the decree but 

really 8'1 ing Jhe Judge to do a ministerial act There I agreed to be paid m consequents of a separate agree- 

is no art cle of the Limitaiion A t relating to an appli i ment entered into after Ihe pas<ing of the decree it 

cation of that ort and Art 182 of the Umitation Act I cannot Lc an adtni«'ion that Ihe payments were in satis 
does not apply t-i uch an application {Beaumont c fac icn of the money due under the decree and cannot 
J audliadta J) JaCIMO t rpRNAHUlz I therefore amount to a certificalion {Vetmu J) 

4lBoaiLB 921 A IE 1039 Bota 464 I ARID Husain t KuNJ BehARI LaL 18IZC 668> 

0 2i^Atlac/sment-Fornaht,„ I 1939 A W E (H C i 635- A I E 1939 All 681 

O 21 C P Code la a very formal matter, and no ' ' 0 21 E 2'-S(epe—Ad/ujtment between fudg 

property can be declared to be auai.lied until ail iht . ment debtor and tisrd party— If can be reeogmstd— 
formalKiei prescribed by the Code and the rul«s are com Plea that dteree-helder is $ me one ether than the ent 
plied with {Mo kett /) BaluSami v OfftClAL] named in the decree os sueh—lf open to tulgment 
ASSIG^EE OF MaURAS 1939 M W N 873- I debtor 

AIR 1939 Mad 811 | It ■$ not open to a judgment debtor in execution pro 
' 0 31 E 1 — Payment I sto Court — Decree bolder ceedtngs to ax<cr that the real holder of the decree i» 

tf entitled to mi reil up to date of notsee of payment some one other that the person named as the decree* 
Where a decree awards interest til! dace of payn ent holder in the decree, unless iheie has been an assign 
and the judgment debtor pays the decree amount into n ent or devolution by process of law and under 0 21, 
Court interest cea es lo run from that date and the K 2 c P Code he can only claim entry of satisfaction 
decree bolder cannot claim interest up to the date of the of the decree when payment has been made either to the 
noticeto him under O 21 K 1(2) C P Code {Itone I decreeholderorto tome otherperton definitely held out 
CJ and Dose J) SETH LaXMINaRAVan S' Seill by the deaec bolder as his agent for the purpose of pay 
GHASiRAM 18310 256-19S9KL J 211- ment 

AIE 1939 Kag 191 I —An adjustment to which the decree 


— 0 21 E 2aDdS VI— Adjustment — Es:eeutory\ 

tonCrad — Compromise not an adnesiment — Remedy of f 
decree bolder — Fxed lion or separate suit 

An executory contract is not an adjustment within Ihe 
mealing ofO 21 It 2 C 1 Code and cannot be 
pleaded as a bar in execution A lomproroise which is 
not an adjustment within the meaning of O 21, R 2 
C P Cede clearly does not extinguish the criguial 
decree. Since It can be execu ed in *pite of the com 
prorai'e Hence i. _ — 

barred by S 47, 

V Katan Lal 

0 21 E 

before <=a1e— Application lobe recorded after sale Set 
C P.CODF.O 21 RR 92aNP2 41PIiE 220 , 
— O 21 E 2— Agreement relating to time aaJ\ 
manner of erforcement of decree — If can be recorded i 

An agreement intended to govern the liability of Ihe | 
debtor under the deaee and to have effect upon the Itme , 


— - O 21, E 2 — Scope of— Preliminary deeree for 
tale on mortgage— A Ijuitmenl wtb reference to— If can 
be recorded under O 21 R i—Previsicn of law 
applteable 

O 21, R 2, C r Code, ii confined in its operation to 
decrees that are capable of execution Where an 
alleged adjustment relates only to a pretm inary decree 
foreale on a mortgage m which no final decree for 
j«ale had yet been passed it fould not be recoided by 


INIWaSo Pam DavaL 180IC 214-llRA 435"» 
' 1988AWE(nC) 869-1938ALJ 12S1«» 

AIE 1939 At 174 
• '0 21, E 2— Uncertified payment — Douole pay 

ment to avoid txecuticn—Suit for damages— A/ainlain 
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C.P CODE (.1908), o. 21. R 2 

\\ here a decree bolder executes his Oeiree, notnitb- | 
standiPK XVe r^JTi et»\ oi \be decree amoant »be judg ' 
merit deWor, and the lauer pa>s the amount onceoeer 
to avud the sale of his property, he can makntain a 
separate suit against the deoiee holder to reemer 
damages (or breach of contract represented by the ad 


O P CODE (1008). O 21,R. 16. 

-* ■ - 0 21, Br 5 iud 8—-^pf/teah/i/}' onti i^cfe— 
OKrtt—Transm an^thir Couyt iai extrutien~ 
\QrJtr ef iraniftr whuilakis iffici — Trani/er to Dtt- 
trttt Cettrt for trj>iS”iisston to Court of cxtcution or 
tramftr to Oiilricl Court for extiuiion — Disliuelion 
Kr. 5 and 8 ut O. 2), C. P Lode, are aistinct and 


loss incurred b> the payment tnice over >n te<pen of (he 
same liability (Mouekor Ltll.J) RaM Das Sahu 
r. SUKiiDEOkA>! 178IC 196*EBR 71= I 

11 B P. 228 = A.I E 1939 Pat. 156 I 

- O 21, E. 2 — Ifnottlifiid fiymtnit — Tui/ ter 
recottr}— Const cf aettou, slAhi onset 

Wheje, on a failure to get alt the patmeiits alleged to 
hate been nade by a juagmeni-debtor to the decree- 
fcoIJer certiEtd, the judgr^enl I'ehior files a suit again't 
the derrte heWet for the recover) of *uth of the pay 
ments net certified, he has no caQ'e of action and hu 
Suit is punatute It is in sub'tance a suit for damages 


( / ) JAODEO DUBE t DeOKI KaTH TEWARI. 

18310 450* 12 BA 142- I 
1939A WE.(BC 1402-1939AI.J 4n9- t 
AJB 1939 Al ' 

' 0 21, B 2 (i)—Seofir^i'i/osufe"on(e 

tkarptifpreptrtiti—Ettettlteit asaimt one trote>ty— \ 


Hatitr tittsitess tale ana ttt seUtny atiJe—MatMtatnalf\ 

m. \ 

The respondent, a Ilinda widow, go 
decree on 27 9 1932 charging her mail 
the propertiet of the members of the ]o 
oftbO'C properiies vras put up for sale 
mosey decree oUained by the appell 
Joiut family and VI as purchased by hirnsr 
the *ale being confirmed on 24 8-1933 
in execution of her decree put up for saieime iitni or 1 
family property, other than that purchased by the I 
appellant, and purchased it her*e1f, Theealenascon- I 
firmed and she got po-^'CSSion on 12 11 1933 The I 
sole was, however, set aside on 30 6 1934, when she lost | 
possession. In a subsequent execution, the respondent I 

sought CO enforce her charge again" *’ 

chased by the appellant, and the la 
respondent decree holder, in the ■ 
sale and its setting aside, wa* enjo 
the property which was more than 


I ecution, but for traiismis'-iDn to a Sub'rdinate Court for 
I execatioii. the District Court cannot execute deciee. In 
such cases, the order of transfer takes effect from the 
date On which the order for transfer is made. {Bum 
ostJ SloJart, JJ ) VeNKATAUAINAM t. CHINNAPPA 
1 60 LW 764. 

O 21, R 6 — Order under S 39, allowingsirtiuN 

laneous execution in two Courts— Notice to judgment- 
ciebioi— Necessity, .frr C. P. CODt, S 47. 

41 Bom LB 481. 

■ O. 21. B. ll-»-Appiicabiliiy — Dicree for payment 
of money — Proceedings between husband and wife under 
Guardians and V\ ards Act for cuMody of minor children 
iienance and school 
• • authonues — Fxe- 

OUARUIANS AND 

41BomLE 626. 

L ......lAib, . >4! 1 0/ tniereti due— 

If'Aen sn ty it furnttheJ 

Paiticulars of interest due ate not tequind by 0, 2U 


. . . ^ 
.1 « • j.. j.k... i.. . . IS taken or before 

of ascertaining the 

JJ ) V. L. S. P 

. ' R 1939 Bans. 346. 

— — *0. 21, B- 15— Bartsiten detrei—ExetuiioH 


— — O 21, B. IB—Sesfe — ffen-comfifianee vittk-~If 
fatal — Several deerte-h ddert—ExetHtson appUeaUen iy 
one only— Osnsttsen l» meniton exsstence of e'hers— Effect 

— tppheant iKtKHg h nettly — Posotr of Court fsdtrut 
asrunjmeut. 


. . . . • ’ 19S91«IWJJ. 8- 

. . .. AIR 1939Mad.278-(ieS9) 1 M.L.J.S9. 

tsei.i,liiriatr,\t\n tne oojection was wiinont mentj U 21,B.16 — Applscabilsty — Dttree oltasned by 
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0 P 0 ODE (1008), O 21, S 16 
the decree uithouf recognition by the Coort which 
passed the decree on the devolution upon them of the 
decree The decree is, on their father's death transfer' 
red to them by operation of law, and O 2J, K 16, C 


0 P CODE (1908) 0. 21, E 16 
for the Court to take action on the application of the 
transferee [Wmsiedeto and Sm, JJ ) ASUndi*> 
VIRAPPA ANDANEPPA ILB (1939;B0B1 271« 
1B2IC 779 = 12BB 44 = 41BoiaLB S71» 
A IB 1939 Bum, 221. 
— 0 21, 8 \^—ConStruction~ Cauit toanh pasted 
tke dterte ’—Award under Co operahve Soeietiet Act 
~Bxeeution by Ctvtl Court—Asstpnment — Power of 


Court— Procedure— Rtgkt of leeeil repretentative to 
conltnue proceedtngt tn trantferet Court— Necesntf for 
applteaUon to Court whek patted darte under O 2], 
K 16 

A legal representative of a deceased decree holder is 
deemed a transteree of the decree by operation of law, 
and as such is entitled to apply for the execution of 
the decree to the Court which passed the decree, under 
O 2l,R 16 C P Code The transferee of a decree 
or the heir of a decree holder cannot present an appli- 
cation for its execu ton unless he first obtains an 
order under 0 21, R 16 that he is the person entitled 
to execute the decree as the ' 
representative of the original 
may be Where a decree 
execution to another Court be 
before starting the execution p 
hu legal representative cannot 
in the Court to which the dec 
be has to start fresh proceed 
passed the decree under O 

to seek an order under Q 21, li 16 from the 
Court which passed the decree and have chat order 
remitted to the Court to which the decree has been*rans 
ferred for execution under O 21, R 6(r) Ifiheappli 
cation under O 21 R 16 is granted by (he Court 


aoueiies Act na» ueen iransinitteu tor execution has 
Jurisdiction to recognise an assignment of the award 
under O 21, K 16 C P Code (Wadsworth, /) 
KaNNAPPA MUDALl S' VARADACHAKIAR 

1939 ai 986 = 80 L W 607= 

(1939)2MLJ 696 
■ — 0 21, B 16—Contirueiion—‘ Transfer by 

I operation of law"— Assignment in writing ' if tnelud 
ed — If older of decree declaring title to anotker decree 
\patied previously— if transferee by operation of law” 
The phrase transfer by operation of law" in O 21, 
i R 16, C P Code, should receive a restrictive interpre 


a party to a decree passed previously cannot bs regarded 
assoffiaentto effect a transfer by operation of law” 
of (be right to execute the decree within the meaning of 
O 21. R 16, nor does It constitute an assign 

ment At it creates a right to obtain an assign 
“ * >. - r un r, t realisation of the 

* A person who 

nment of a decree 
erable thereunder 
w ' (Wassoodow 


execution by b»ing time barred then the legal represen | 
tative IS not entitled to have an order passed in bis 
favour under O 21, R 16 (Leiur /) BRIJMOHaK 
DAS DaMODARDAS O SaDASHIVLAXMAN 

41BomZ,B 1190 

0 21 E 16 — Assignment — Validity of— Right 

of Judgment debtor to question— Decree in favour of 
minor a' 

Court 


O 21, B 16 — Non servtti of notice— Am gnors 

and tudgment debtor waning right— Validity of exeeu 
lion tale 

The notices to which reference is made m O 21, 
I R 16, C P Code are merely for the benefit of the 
transferors and the judgment debtors and it was appa 


0 

of— Who 
decree a 


in writing as contemplated by O 2i k lo.C P Coue | 

There is no provision in law prescribing a particular 
form of such an assignment Some written anthorfty | 
proceeding from the transferor of the decree is si 


j .v„ 1 j « u assignment and raise no 

n proceedings are con 
technical requirements 
r a sale a nullity which 
xecution proceedings in 
16 had not been served 
. • . . . V Baikuntha Nath 

• • . V 743=182 IC 980= 

... : AIB 1939 Oal 419 

~ t> AS au iM—Ateoiding of assignment of 
detree— Application for— Maintainability 
There IS no justificationforreading into O 21 R 16, 
C P. Code, provision for anything more than a single 
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O. P. CODE (1308). 0. 21, E. 16. 
application for exMotioa by a transferee of a decree. 
An application b> him for merely recording the assign 
tneni of the decree is therefore not competent. (Sen, 
J.) Rarha Nath Dts v. Produmna kumak 
SarraR. ILE (1936) 2 Cal S25 

~ O 21, E. Right «f am gnor— Right te txe- 

There is no aathority for the proposition that from 


O. P. CODE (1608), O. 21, E. 41. 

O. 21, E. 24 (2) — Warrant without seal of Court 
— Validity. Sit Penal Code, S 225 B. 

1939 Bang LB 445. 
■ 0, 21, Er. 30 and Decree for money — 

IVarrant af arrest — Right of decree holder 

The discretion given to the Couit by O. 21, R. 21, C 

P. Code, to refuse simultaneous execution against the 
person and the properly does not extend lo compelling the 


fayment ef money— If ineladei mortgage decree for sate. I 
The phrase “deaee for the payment of money'* 
occurring in ihe second proviso to O 2I.R. 16 does 
notinclade adeciee for sate passed in a marigagetoit. 


0 21. Br 18 and 19-Set o/To 

tiaimt— Inherent lunidielion at Court. 

Apart from ibe provisions of Rr. 18 and 19of O 21, 
the Court has inherent jariedicitoti to allow set oSof the 
claims arising at different stages in the same mi or 
proceeding even if the right to recover Ibe claim sought 
to be eei'ofi Is barred by iimitation. (Bhide, /.) 
Uauri Nath mehra o moti ram Mehra. 

18310. 61-12 EL. 94-41FLB. 386- 
A IB 1939 Lab 85 

O 21 E. 19 (b) — Applicability — Pre emption 

decrees. PRE ESiPnON— DECREE FOR. 

1639 A LJ. 48. 


'■ ' O 21, B. 2Z—Omittion lo tstue notice or to 
record natont— Irregularity— Notice i/iued under 
R. t&— Effect of. 

Ordinarily, the failure to issue a notice under O. 31, 
R. 22, C. P. Code, or to record reasons for not issuing 
such notice would be fatal, and a sale concluded in such I 
circumstances would be void But where notice of the I 
execution proceedings and sale thereunder is issued under 1 
O. 21, K. 66 and the judgment debtor appears and coo '' 
tests these proceedings, it is unnecessary to give the 


O. 21, Rr. 30 and 64— Scope and effect of— 
Power of Court to sell without attachment See EXECU- 
TION SALE. 41 Bom L B 463. 

I ■— 0. 21, B Z2—ReslilulioH of conjugal nghtt— 

as amended, a 
can be enforced 
>y imprisonment. 

♦ ') Khatunif. 

B J. and K. 80. 

' letiion ef land— 

III possession of land 
such possession includes the standing crops. The 
jadgment'debtor cannot re'enter in order to reap 
and dispose of the croos which he bad cultivated upon 
the land. '..MyaBu.J.) MaUNO KaN ». MaUNO PO 
TOR. AJE 1939 Sang. SB8. 

0. 21. B 25 (,Z)— Decree for joint festtmen— 
Nature— Effect of— Actual phyueal potteiiion—Hom 
ohtainahle. 

A decree for Joint possession can be executed only in 
the mode prescribed by O 21, R. 35(2), C P. Code. 
Such possession cannot be actual physical possession. 
Nor can such a deaee entitle one to take actual physical 
possession to the ouster of the persons in actual posses- 
sion of the plot in dispute If such a deaee bolder 
wishes to obtain actual physical possession be has to 
bnng a suit for partition, (Afulla. J ) JaINTI PraSAD 
('SheoSaMAI. 1939 A.WB (EC)Sll- 

1939 A.L J. 375- 1939 B D. 264. 
■ ■■ 0. 21,Ec. 41 and hZ—Apphcahlity— Decree 

dirteUng sngutry into damages— Application for an 
order for txaminilion of tudgment dehtor— Competency, 

Tk 


oke 

the 

ible 

ight 

"ited 

41 


judgment. A Nazir can, inerefore, delegate the execu j 
tion of the process to bis subordinates. iTehChand' 
ond Dahp Smgh, jr.) PiLADA RAM v. TULSIDAS 
ASA NAND. 41 PiB 838. 

Y.D. 1939—17 


rautana A'ue'y.) United MOTOR Pinance Co. tr. 
Fiat MOTORS Eastern INDIA Agency. 

49 LW 69S = 1939 lI.Wjr. 627- 
, AJE. 1939 Mad. 699 -(1989) 2 M.L.J. BO. 
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C. P. CODE (1908), 0. 21, E 46 j O P. CODE (1908), O, 21, E. 63. 

O 21, E. ^^—"Deht"~D,vi<itnd payaMe *« as an order nnder O 21, R 50 (2) may be passed onl? 

tntolvtiKY to crtdtter not yet dtclartd — If etttatk»Me. the Court which passed the decree. {Davis, J C , 




ILE 11939) ICal 523 -183 1 C 818° 
12 EC 196-69 CL J 267-43 C W N 612° 
A IE 1939 Cal 428 
" 0 21 E 46 — Jurtsdietian—PraAiSi/ery order 

to garnishee residing teyond lurisdietion'— Power of 
Court to issue 

A Court Is not competent, in execution of a decree for 
money, to att* „ >. u . 

debt payable 
tion by a per*= 
that Court 
to a garnu' 

{Afoeiett./) BALUSAMI K OFFICIAL ASSICNEB OF 
MADRAS 1939MWN 573«>AJE 1939 Mad 811 

0 21. B 46 (Ij (a) and (.c)^Applteabtlstr~^ 

Deposit if member of East Indies Cotton Aisoeialion to 
the Aitoeiatioee under the Rules^Atlaehabilily. 

A deposit made by a member of the East India 
Cotton Association with that Association under their 
rules is not liable to attachment in exec * ' '* 


- . . , . the 

nrm and persons with whom the firm had deahnes to 
arbitration {Panckrxdge, /) TOLARAM NATH 
MULL,//*#-/ ILE (1939)SCal 312° 

« =r» « 43 C W N. 997 

E. 62, Proviso — of suit— If 

proceeding under O 21, R 52, 
decree holder and a 
under 5> 47, C P. 

• ould not be barred. 

> Kanji Valjis.. 
182 I C 860° 
12E.0 104(2)«69CL J 108°. 

A IE 1939 Cal 413 
“0 21, E 63— Attachment before tudgment of 
decree held by defendant— Decree pasted in suit—Effett 
of — Rights of attaching dttree'holder. 

Per Naixm Ah y._Where a plaintiff in a suit 
attaches befoie judgment a decree that the defendant 


J. and Rangnekar, /) GaJROJ 
HURAmCHAND I lb (1939' Bom 109° 

18010 S60°11B3 296°41BomLB 19° 
AIB 1939 Bom 90. 
O 21. Er 48 and 46— 5-ii/jry of Af L A - \ 


against the defendant and attaches the decree which the- 
defendant had obtained against another he becomes 
entitled to all the rights which are given to the attachlne 
decree-holder under O 21, R. 53 C P. Code Any 
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C. P. CODE (1908), 0. 21. B. 63. 

Anj nbseqoent duinissal for default of the prerions 
execution case on account of any default of thedecree- 
holder in connection with matters left outstanding in 
those execution proceedings after the attachment of the 
decree could not be regarded as an obstacle to prevent 
the decree-holder from executing that decree in a subse- 
quent ezecuticm proceeding properly instituted for the 
purpose under O. 21, R. 53 erf the Code. {Edglty, J.) 
Satish Chandra t. Bibeswar Sur. 

AZ.B 1939 Oal. 466 
' ' O 21, B. 63— AWir/ /« /a<//mr<tf tfcAfar mJ 
diertf-kaldtr if nKfstary la matt attaekmtKt rffethte. 

When a decree-holder seeks to execute his decree by 
attachment of another decree, in ' • • * 

ment may be eSectire notices to 
judgment debtor of the attached ■ ■ . 
and the mere order communieaiing 
ment to the Court pas«ing the * 

{V$ttan Bftf, y) GowardHAN t.llAK(.UVtNI> 

180 IO.305=llBZf.353«=1939 NEJ 73** 
AXE. 1939 Nag. 17. 

O. 21. E tti{i){'\i)—Xatitt 0 ialltiutdlaCaurt 

nkiek ptintd dicrti leufkl la if allatkfJ—Valtdtly af 
ailaikmtni^ 

Tbeprovldons of O. 21. R 53 <1)(4).C. P.Code. 
are mandatory. The only manner in uhich a decree is 
to be attached is by issuing a notice by the Court which 
passed the deeree <ougbt to be executed to the Court, 
which pas<cd the decree sought (o be attached and 
further if the latter decree bad been tranrlerced for 
execution to another Court, by a further notice to that 
Court. If such notices are not issued, there is no legal ; 
attachment, and the bolder of the decree sought to be 
exeeoted does not become the representative of the 
holder of the decree soaght to be attached and he cannot 
therefore, execute the same (Mititr and Khundkar 
JJ.) ANIL KUMAR S'. JUOAL KlSHORt. 

43 O.W N. 374. 
0. 21, B. 63 (4j— Applicability— Partnership— • 
Deeree for dissolotion and accounts— Attachment— 
hfode of. Stt C. F. CODE. S 60, 18 Fat. 688. 

O 21, B. 63 not tnutd to ludyrntni 

diifer—AdiuilmiHl itlvirtn Atm and At! dt<rtfk<ddfr 
— Valtdtty 

vr .... n ^1 V r t> u 


O 21, B. Bi—AUacAmtnl by nan official— 
—Vahdfty, 

An attachment under O. 21, R 54, C-P. Code, 
cannot be made by a non-ofiidal who has no authority 
to effect any attachment at all {TckCAtnd and DaUp 
Stnpk, //.) PJLADA Ram V. TUI51 DaS ASA NAND. 

41FXB. 838 

O. 21, B 64 — Compliance wilk—Allaekmtnt 

under— Enintiah of. 


O. P. CODE (1908), 0. 21, B. 66. 

constitute a valid attachment. {Sum, /.) NOOR 

htAMOSIED MOHIDIEN PiLLAI V. P£CHI AMMAL. 

60LW 666 = 1939MWN.78S= 
A.LE.1959 Mad 793=(1939) 2M.L J. 376. 

O. 21, Et 64 and 90— Satiure to affix copy of 
froctamlttOH at Court Aouie — Alatenat Itrtgulartly. 

Failure to affix a copy of the sale proclamation at the 
Court-house of the execution Judge amounts to irregu- 
larity of a material character as described in 0 21,R. 
90. Okfir Akmad, /,) BUNDHELKHAND CYCLE AND 
MOTOR AGENCY V. PEOPLE'S BANK OF NORTHERN 
INDIA, LTD. 181 1C. 642=11 E Pesh-TO- 

A IB. 1939Pesh.S. 


an application made for attachment of property situate 
within its jurisdiction. {Bagulcy, /.) U MAUNG 
Maung V. Sahul Hamid. 1939 Bang L Jt. 587= 
A LB. 1939 Bang 433. 

■ — O. 21, B. 64— Order of attachment— Compli- 
ance with formalmes— Presumption, when process- 
server's report is available. See Evidence ACT, 
S. 114. ILL (r). 41F.L.B. 149. 

' 0. 21. E tk—Penono! leniee of prohibitory 

order on Judgment debtor— ffeiittily for. 

Under O. 21, R. 54, C. P. Code, personal service of 
ibeprobihilory order on the Judgment debtor is not 
necessaiy. {Robirti, C fdyo Bu and Monty, JJf) 
S. T. R. M. CHETrYAK Firm v. andathal. 

1989 Bang LB. 694- 
AIB 1939 Bang. 434 (8.B). 

0 21, E 64 {9.)—Non.a^xtng of ordtr on 
Court-Aoute— Validity of attaeAment, 

There Is no valid atiaebment if a copy of the order is 
not affixed on the Court-house as required by 0.21, 
R. 54. C. P. Code. {Bkidi.J.) Maidatt Manak 
CHaNDi' M5T. LACHHO. 41PLB 149- 

AJ B. 1939 Lab. 284. 
— — O 21, B. 64 (8) (Allahabad)— C‘e»r//r»»rria« 
—’Date', meaning of— Priority at between jale and 


and the attachment of the same properly lake place on 
the same dale, there is no sialotoi] provision for prionty 
as between the two. As such, rules of justice, equity 
and good conscience must be followed S. 5 (3) of the 
General Qauses Act cannot be applied to such a case. 
That deals with the Acts of the Governor General in 
Counal and lays down that unless the contrary is ex- 
pressed such Acts shall be construed as coming into 
<^ra!iOD immediately on the expiration of the day 


of the order affixed on a conspicuous part of tbe properly. I AT B. 1939 All. 154. 

of the Court hou • • • -1 , n- . « 1 «^_Scope — If snbyct toS.73 — 

of the dlitrict. larticnlar decree debt— Liability 

tbe Court, and • • ' dVrC. P. CODE. S. 73. 

.‘attach'* and foi ■ s , • 1939 F. JT. 242, 
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0 P CODE(190S) 0 21 B 55 
. ..Q 21 B 65 {,&)~Cemlruetiffn--Dutf to mad 

tonfiiet viith S 73 — Attachment vihen te b* deemed !« it 
lutthdraun 

O 2\ R. 55 Ca) C P Code should be read in snch a 
way that it does not confl ct with S 73 C P Code 
Attachment shall be deemed to be tsithdrawn on pay 
mentunderO 21 K 35(<i) only when the decreehas 
been satisfied and the decree can be satisfied only if the 
amount depo iced is available to the decree holder in 
full satisfaction of tne decree This result cannot 
ensue in cases falling under S 73 which are imperative 
The law intervenes in such a case and di ects that 
although the full amount is intended to be paid to the 
particular decree holder whose attachment is sought to 
be got nd of it has to be diverted by reason of b 73 
(^Fatl Ah and \taHokar Lall JJ) SaTNARAIN 


0 21 B SI ~Applteabttitv — Default af 

decree holder —Attaehmtni-^Suise^uent intolveiey of 
judsntnt debtor— Order dtsmisiiuf exeeulton pet /ion 
—If lermtnatet altachmentSubsetuenl annulate tt of 


10 P CODE (1908), 0 21. B 68 
I “0 21 B. 5B—App/ieatton under— If tan he 
I made after tale 

Attachment must be deemed to continue until the 
sale IS confirmed and so till then an objection to the 
attachment could be made under O 21 R 58 even 
though the execution sale is over (,Grt er J) BABA 
RAHCHANDRA KOStTI V Kondoo Jagna WadHAI 
184 1 C 797=1939NLJ 496 
I O 21 B 68 — Effect of order— Raising of 
I aitachmei t on claim by third party — Judgment debtor, 
if bound by order 

Where on a claim by a third party that he is the 
owner of a property attached in execution of a decree 
against another the attachment is set aside on that 
ground the deasion that the third party is theowner of 
' the property IS not binding as between the judgment 
debtor and (be claimant No doubt if the judgment 
I debtor had appeared and opposed the claim and the 
matter IS decided the decision maybe binding on him 
tAl/toJ Jl MAHO^fBoVilAR V ABDVV GhANI 
1939 A WR (HC) 729 A I E 1939 AIL 728 
O 21 B 5i~Jurisdietion — Sale held but not 
confirmed— Court t furisdiction te hear claim petition— 
It lost 

XWa fa * *har an ovarn nn cala nf fha alta haH nro 


cannot be sa d that there will be no attachment if and | J>*ace would net shut out a cleimant for ever from 
when the adjud cation is annulled *■ j » — rrr ,i 

iDg Court on being informed of the i ' ' 

ouily passes an order dismissing the ' ^ > 

then pending instead of scajiig ib r b <• 

should under S 39 of the Provincial Insolvency Act it — O 21 B 68— Locus standi to eiieei — Attaei 
cannot be sa d that the Order of dism ssal isan order of ment of share of member tn Co'operattvt Soeiety—1joCi,\ 
^smissal for default of the decree holder with n the of Soettiy 

meaning of O 21 K 57 C P Code so as to have (he A Co ^erative So lety bat an interest in the shares 
effect of automatically terminating the attachment In of a member as these shares form part of its capital 
k . nik* . u kaa Keen or. »ttirhm»nt at the 1 Tfence where these shares are attached by ft person m 

ftinst the member the Society 
to the attachment of these 

. when the Society is being made 


— O 21 E 67 — Construction 
tuck application —Meaning of—Ds 
loeutory applieation m pending eaetuli 
Effect OH attachment— Obtaining of 

during continuance of prior attachmet t—If terminates 
prtorsub iiting attaehmenj t, C? .>» O 2l C P 

shall cease 
for execu 


person on ground of title aepuired subseguent to attach 
meat — DuCy of executing Co irt 

An object on to the sale of a property by a third per 
son on the ground that subsequent to Its attachment be 
has purchased it at an auction sale m execution of 


orcers oai'- ^ 


valid title 

. • •xeention in 

• « * le under O 

- not be sold 

■ • • * 1 ned in the 

xu3^ U tr ft ■■ I we ■ r CP Code 

(1939) 2MI>J 916 I and It would be desirable todo so to preventonnecessary 


CHETTIARf KaJANGAM 
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0. P. CODE (190S), 0. 21. S. &8, 
complications, which would olbcrvise rcsolt from a 
seCDDdsale. {Bhdt, J.) PREM CHANDw. MULRH 
Raj. 41PL.B 805°=A1B 19a9I.tb.S80. 

.. o. 21, Br. 58, 60 and 63asd S. llS—Oi/ftiicm l 
unJerO, 21, ef Ceurt dialing wilM—lf 

<aH gf inta (uriiien of ltlle-~BriaeA cf B. 60, 1/ a 
maienal irregutinty /lailt la it rnitid—Bniam, if 
txtlndtd Ij R. 63. 

^Vhen an objection is raised nnder O 2l, R 58. C. P. 
C^e, the Coart dealing with it has to concentrate its 
attention only to the question of possession and to decide 
whether the judgment debtor, is in possession of the 
property on hia own behalf or on account of or in tm«t 
for some person. If the property is foand to be in 
possession of somebody else, then it has to be dedded 
whether It '• -- — Vi-i'* -* 

debtor. T ■ " ■ • 

Coart's cor ■ ■ e • • 



0. P. CODE (1908;. 0. 21, B. 62. 
sach investigation and that in no such case shall the sale 
become absolute until the claim or objection has been 
decided,' obviously contemplates the decision of a claim 
after the Sale, hate can go on and confirmation can be 
stayed pending decision of claim or objections. (_Ba/pai, 
y.) TuNDi Ram sheo Shanker ram v. Ghure 
RAL. 1939 A.WB.(H 0)495* 

ie39A.I.J.622 = AI.B.19S9 All. 698. 
■— " O 21, B 62 — Applicability — Pitmen tnfortn 
mg tn umbraact and praying nolificalion—-Ordtr of 
Aiimiital holding mertgagi discharged— If should 6e 
lit astdl tvtihtn a year. 

The question w bether an order by the executing Court 
with reference to an attached property is conclusive 
anless set aside within a year or not depends upon the 




■O 81, Bt.68 and Z%—0nut^Fathir mahtng 
Vflaf freptrty to daugkUrt- 

ixtcsstien of deertt ats'nsi daui • • ,. 

ditmissid—Suil by Asm under < 

P^f' j 11 ft. 


and Rowland, Jj.) MT NAUR02I *>. *• • • 

SHAH. 18410. 608-6BB 63«! ' ‘ 

A,IB : 

— 0. 21, B. ^%—Riliase frontaltacAmnu l.iSih—\ 
SuiiCfuent decreeing of suit under 0.21. R. 63 — Ifj 


A 1 T» cn nan A I R. 1939 All. 667. 


his mortgage, the 
. and the decree* 
pute the mortgage 
le order under O, 
inciple applies even 
ismissed or refused. 


-O 21,'Bz. 62 tmi Application iy mortgagee 



~ — U. ml, X* bu \i,i— .Slope— aase proctanation 

pending claim — Power of Court to lisue. 

It is not competent to a Court to order the Issue of a 
proclamation of sale while a claim petition is pending. 
{Bum, J) GOVtNDSRAJALU CKrTTY S'. RaHA> 
swamyChetty 1939 MW.N 776* 

50 If W. 3S8ri)*(igS9) 2 bl L J. 605. 

O. 21.E. 68 (2)(A11)— C/4«»n— // east tein- 
t/eiligatid and heard after tale. 

The addnion by the Allahabad High Courttosob* 
cl. (2) of U. 58 of O 21, C. P. Code, to the effea.that 
the Court may in Its discretion make an order 'postpon* ' 
Jng the delivery of the property after .the sate pending ' 


yOeununia <i»u utiilui nunman, JJ.) AMEiCa 

PrOSAD SaNYAI. S'. SOORAJMULL NAr.ARMULL. 

1.LR (1939)2Cal.291*43CWN 999 = 

' A IE 1939 Cal 620. 

— — O. 21,Br 68 end 66 — Censtruetien — 'Suijeet 
toiuei mortgjge', meaning of — Distinction between such 
a tale and one where notice of tncumbranet it giten in 
the procUmation— Right of auction purchaser to fueition 
mortgage. 

The expression 'eubject to such mortgage* occunisg 
In O. 21, R. 62, C. P. Code, means that what b sold is 
the equity of redemption. There is a distinction bet* 
wee n an express order directing the property to be told 
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C P CODE (1908) 0.21.E 63 
‘subject to a mortgage* and cases where notice of an 
alleged mortgage is given in the 'ale proclamation 
While in the former case the nould he purchaser is 
made aware of nbat exactly he is purchasing in the 
latter case he merely takes a chance of the mortgage 
being either not in force or enforceable The price 
would vary considerably according as to whether a sale 
IS subject to a mortgage’ or whether a mortgage is 
merely notified in the sale proclamation An auction 
purchaser who IS the decree holder cannot challenge the 
finding that a mortgage subsists when the sale is subject 
to a mortgage ’ {JSnllt J ) SETH MiSHRILAL 
OSWALt- Barik JursiKirar 

ILB (1939)Nag 665=1939 KLJ 487= 
A I B 1939 Nag 805 
0 21 B 63— 5ur</r« of proof 
In a suit under O 21 R 63 CP Code, the burden 


DIGEST, 1939 

0 P OODE]C1908),|O.S1,B.63. 
suit, the property was brought to sale in the execution 
proceedings and was purchased by a stranger who was 
not a party to the suit 

Htld that the claimant was entitled to institute a suit 
under O 21 R 63 against the persons who had been 
parties to the ca*e under O 21 R S8 and be was not 
obliged subsequently to Implead the auction purchaser. 
iJamii and Rovland, JJ) Mt NaUROZI y NAJAF 
ALI Shah 18410 608 = 6 BB 53 = 

12BP 248-AIE 1939 Pat 821 
'O 21 B 6i—Seopt— Order allowing elatm— 
Suit hy decree katdrr more than 12 years after attaeh 
ment—Mamta Habilily— Discretion of Court to grant 
declaration of right to attach 

A suit under O 21 R 63 C P. Code, is in form and 
substance a declaratory suit and iC would be an 
unreasonable exercise of discretion by the Court to make 


claimant the Judgment debtors his vendors, through 
whom he holds, are not necessary parties They having 
parted « ith their interest in the property it matters not 
to them if the defendant or the plaintifiE has it. but the 
rules of evidence which require a plaintiff to prove his 
claim ere not abrogated in his favour because be brings 
a suit against a successful claimant The plaintiff must 


mischievous, as It may lead an unwary purchaser into 
thinking that be is buying a subsisting interest {Vara 
daehariar, Lahshmana Rao and Gentle, Jf ) DhaRARU 
RAM JaNOPAKARA KIDHI LTD V LAKSHMI* 
narayana Chextiar ILB (19891 Mad 803= 
18210 999-12 EM 239-49 LW 671- 
1939MWN 488 = A IB 1939 Mad 456- 


■«»0 21 R Burden of preof-^Sutt iy de 
featsd elatmant-^Oant 

Where in proceedings under O 21, R 58 evidence is 
called and a persons claim to the attached property is 
rejected upon the merits the onus in a suit by him 
under O 21, R 63 is upon him to show that heistbe 
owne ' f rr . 

J) 


adverse po'ses»ion or estops claimant from pleading it 
See ADVERSE POSSESSION— Interruption 

(1939)1 ML J 602 (FB) 

' O 21 R Zi-^SeePt'—Suil under^Deerte under 
execution fiihether justifable—tf nlevant question for 
demson 

In a suit by a defeated decree holder under O 21 R 
I Ai r- i» r- - w. « ,1. .J 1 , 


fraieeutlen—Fi nahty 

In order to bring a case within - • 

R 63, C P Code the question a« 
was investigated or not IS Immaterial Even if a ctaim 
Is dismissed for non pro<ecation the claimant Is bound 
to institute a suit under O 21, R 63 failing which the 
order becomes conclusive and final {hfuhheriea and 
Lat! fur Rahman JJ) AMBICA ” Ctw . . 

SOORAJMUIL NAGfRMULL 

ILB (1939)2Cal 2 * 


" — 0 21, R ti—Seepe and effect o/-~-Allackment 
of mortgaged prtperty~~Claitn by mortgagee — Mortgage 
upheld by Court-Order net impeached— Effect — Sale 
m execution— Purchaser in execution and purchaser 


0 21 B ZZ— Parlies— Sk 
Ht— Execution sale fending suit— Purchaser 


*'// 1 limited, the order becomes conclusive between the 
• I • . uj{y redempiion only in the 

■ uction (sale being subject to the 
ecree-faolder nor the auction 


O 21, R 63 making the decree holder andtbejudg j Abdur f ■ ■ •*. 1 ,, 1. • • . 

ment-debtors defendants During the pendency of tbo 1 I. . ■ *, "a* ■ ' S ■ 
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O.P.OODB(1908), 0.21. S 63. 

49 1..W.S80-AI.B. 19S9 Mad. 39S» 
(1939) 2 AIX>J.72. 

I O 21. B. 63— if yntyrrm/ul dttrtt-kolJtr 
—Framt tf—If to ie in refreientiltnr eafiMllf an 
iekatf cf a!! <rtJiteri P. A.t.S. 53. 

A suit b; a decree holder to set aside an order al1o« ' 
iQg a claim to attached property is one nhtch can be 
broQght by the decree bolder alone on hit own behalf. It 
«s not nece<sar) that he should sue in a reprcsentatiTe 
capacity on behalf of all the creditors of the judgment 
deb or. S 53 T. P. Act does not apply to snch a suit 
onder 0. 2l. R- 63. {.Fail A'tani Atanaila, JJ) Mt. 
Bcs KU£R e.GAYA 'tONICIP^UTY. 17 P»t 688=» 
180 I C. 933-11 B.P.S63«6BB 614- 
20P.LT.76=AI.B.1939Pat 138 
' -O. 21, B. 63 — Suit to dtclan profirlf attach 

otff anJ ultaill — Prayrr for ^refaratitn (iljt a tjlf 
waivatt— Prefer /tameaf tuii~'Hil^if thould 
he under S. 53, Tramftr at Profeily Act. 

Where a per<on toes to g^t It declared that certain 
property was attachable and saleable in execniion of a 


in'tirute the sgu on bebalf of himself only onder O 2l, 
R. 63, C. P, Code, (/emoil. /.) ASCHAH Alt n , 
ISHAQALI. 1939 A.WE.fHC.)798- I 

1939 A LJ. 1020. 

0. 21,B.63— Jm/ under— If ane mtantmua- 
lion af elaim proeiedingt— Order aUawtng ctaim—Suh 
tifuenl tranferet f'en eloimant—lf alienee pendente 
\s.\t—TraHiler if void under S. (ih— Joinder af tram 
feret at part f to lull after ane year—£lfeet — Sun— If 
barred, 

A aait bronght under 0.21, R. 63, C. P. Code, loset 
aside an order allowing a claim to attached property it 


O.P. CODB(1908),O. 21, E. 66 

Where the j idgraent debtor has sold bis property to 
another person, the fact that he was seriously embar* 
tassed at that lime by pressing creditors and bad mo'ive 
for disposing of the property to peisons out of their 
reach does not prevent the burden from still lying on 
decree holder to show that the transaction of sale was 
not a real transfer. {RTJiland and Chittern, //•) 
Sadhu Prasad Sah v Satnarain Sah. 

1821 C. 748=5 SR. 820 = 12 BP 62= 
AI.B. 1939 Pat. 81. 
' O. 2 I 1 B. 6S— Suit under — Proper relief— Execu- 

tion sate held pending suit by defeated claimant— Sale 
. set aside at bis instance under O. 21, R. 89— Amend- 
' meat of plaint to add relief of injunction to restrain 
decree holder from withdrawing amount deposited in 
Court— If allowable. See C. P. CODE. O. 2l. R. 89 
(2). 20 P.I.T.64<1 

——0. 21, B BS— Suit under— Valuation for 
luriidietien— Property already told in eteeuhon. 

Tbe value 0 / a sn t under O. 21, R. 63, C. P, 
Code, for purposes of jurisdiction, is its value to 
f the property is less than 
value of the action to the 
■ decretal amount but the 
If, however, the value of 
toe uecree is less man the value of Ibe property, then the 
value of the decree affects Ibe value of the suit. If tbe 
property has already been aold In execution of the decree 
before the suit, Ibe value of the suit to tbe plaintiff U the 
value of (he property which be has lost by reason of the 
execution proceedings. (Hfitler and fCAun/tkar, JJ^ 
BaNJOR DORABJI V. THE CALCUTTA CHEMICAL CO , 
LTD. 43 OWN 609i 

O 21, B 63 A (lahete)— A'rrpKiey tyCaurt 
—tPien (ontemplated 

0.21, R. 63 A contemplates an Inquiry only where the 
Judgment debtor claims a debt from a garnishee. U here 
money due to a member from Co-ouerafive Society is 


All auici ‘c. 01 ou a^Jiiiii^ iul ciaiiiuiii in tucuAiiu j 


de by third 
to attach- 
CODE. O. 
M,.E. 805. 
nitruetion — Sale proclamation 
* properly and to elate Value in 


, , • ■ , • ’ he Court in cases of sales in 

by the order. The burden cannot be discharged merely | execution to value the property and state the value In 
by pointing to the Innocent appearance of tbe instrn. the proclamation of sale. To so hold would Involve 
ments under which tbe plaintiff Clair-' ” ■* •• - - -■ n, ee. r. p ^^de. If in any 
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O P. CODE (1908), 0. 21, E. 66. ' I 

0. 21. Br 66 and 90 0. SO, B. S—yuagmenl I 

debtors sued not as partners but as indiuduals~Fatlure \ 
to serve notice on any of thern—MateTtal Irngularttf. i 

Where several judgment-debtors are sued not as 
partners in the name of their firm but as individuals 
and the decree directs all of them to pay the decretal 
amount, notices in execution nnder O 2l, R 66 most be 
served on all judgment debtors Failure to serve such 
notice on any of them amounts to an obvioas breach of 
O, 21, R 66 nhich cannot be cured under O 30, R 3 
and which therefore amounts to a material irregularity 
Within the meaning of O 21, R. 90 {,Mtr Aksnad, Jf) 
Bundhelkhand Cvcle & Motor Agencv v. 
People’s Bank of northern India, ltd. 

181 1 C 642=* HE Pesb 70=AIE 1939 Pesh 9 
— ' — 0 21, B 66 — Order urtdet— Nature of— 
Appeal, 

Per Sulatman J — An order under 0. 21, R. 66 is 
not a judicial adjudication of any question arts ng bet 
ween the parties to the execution, but merely the issnmg 
of directions as to the mode of proclamation of sale 
The approximate estimation of the value of the property 
cannot ever be regarded as a determination of any 
que'^tion arising between the decree bolder and the 
judf- ‘U . . t cr ^ 

Cod 



C. P. CODE (1908), 0. 21, E. 84. 
the sale on the 5th and 6th August on the ground of 
absence of the presiding officer, and from 7th to lOtb 
for want of time llth was a Sunday and the property 
was sold on the 12th 

Held that, assuming that the postponement of the sale 
on the 5th and 6th August by ibe Nazir was in excess of 
his powers, the sale was not taken out of the monthly 
sales by bis act, that the sale held on the 12th must be 
taken to be a sale in the course of the monthly sales and 
was, therefore, valid (Afitter and Kkundkar, JJ) 
rangfur loan Office, ltd v tarit Bhusan 
ROV. ILE (1939) 1 Cal 630 = 70 CL J 97= 
43 0.W1T. 63g=AIB 1939 Cal 869 
— O 21. E 72— Interest — Decree awarding interest 
until date of realisation— Decree-holder granted permis- 
sion to bid and set-off— -“Date of realisation*’— Aleanmg 
of — Right to interest after date of sale See DECREE — 
Construction, (1939) 1 M L j. 466- 

— O 21 Br 72, 84(2) and 92 — Permission grant- 

ed to decree holder to bid and set off— If dispenses tvitk 
deposit of 25 per cent,— Order setting aside salr~ 
Appeal. 

In execution of a decree the equity of redemption of 
the property was ordered to be sold. The decree holder 


proclamation IS serious omission likely 
minds of those who propose to buy t 

therefore amounts to material irregulant , 

21, K. <10 iMir Ahmad, J") Bl • 

CvcLE & Motor agency v Peof • s ' . . ' ’ . ' ' 

NORTHERN INDIA LTD 1 - ’ .1- , • ■ 

HE Pesh 70=AIB 1939 Pesh 9. O 21. B. 9^-Bid on behalf of temple— Failure 

O 21 Er. Failure to present ffnt— Deficit eft resale— Nature of 

application— Malenal irregularity. 1 If^bihlr 


Pesh 70= I 
A IE 1939 Pesh 9 | 
-O. gi. B Order of Cour' directing property 
to be sold at monthly rale {ommenemg from Slh August— I 
Sals held by Naur on I2lh after postponing it from day \ 

today— Validity , . , , 1 

The executing Court ordered the sale el a certain | 
property to be held In the coarse of the monthly sales to 
commence on the 5th August at 12 noon and issued the I 
aale proclamation on that basis The Nazir postponed j 


A-IK 1939Nae.2€9. 
— — O. 21, B. 84 and 8 ^1— Order setting aside sale 
—Appeal, 

Where on account of the failure of the auction- 
purchaser in execution to deposit 25 per cent, of the 
purchase-money, the Court orders a fresh auction to be 
held under O 21, R. 84, no appeal lies from such 
order. It makes no difference whether the auction- 
purchaser Is an outsider or the decee holder himself, 
because the fact that the decree holder himself u the 
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0. P. CODE (1908), 0. 21, E. 84. t O. P. CODE (1908), 0. 21, R. 90. 

aoaion porchaw doe* not bfing the case wjthln the that the sale could not be «et aside as there was 

c JT-, .w. t . ^ to set aside the sale, and that the Higb 

-■ I, power to interfeiein such a case under 

■ ■ 1 . ' ■ ■ ode. (//arritf, C /. anJ P<nul-ind, J ) 

... . . • CAURtNGA CHARAN SAHU 

A.I R. 1^*3^ Lah. 46, Reserved. {Aidtstm and Ham] 60LT 27 ■=18 Pat 210. 

/) Mrs. I PELtTlr KA^SH^ GOPAU I — — o 00—0... c 

41PJJB.e68»AlB 1939 Lal:.210 

-O 21, Er 84 and 71— vkm tompUu — , 

Difcntvihmta ht ffiaJt — ‘ferlivtlA’, mraniit^ | .i» • —1- »>-• -> n 


I da; and is not 

bound to wait for the pajment of 25 per cent. If there 
is an; deficiency b; reason of the purchaser's default it 
can be reeostred from h\m. {Sttnt,C. J.atd Bote, 
J) LOKMAN CHHABILAL JAJN w. M0TII.AL TULSI- 
RASf. 1939KJ| J.60I»A.IB.1939 Nag. 269. 

0. 21. B 

y»dt^ Betfniu Court dttrtt. 

O 21. R. 89, C. P. Code, does ap 
Revenue Court decrees, (d/arr •' 

Devi S'. Zaum Slb'CR. I ? . • • 

1939 • .. •• •; 

■■ — O. 21, E t9—Applieatian 

Form of^Form of ttndir /or a • , • 

and 5 ttr tint. Sj/nin/ 

prayer for tetlingatidt tile, if nea 

Where a person comet to Court with a tender form, 
for tbo deposit of the sale price plus a penalty of 5 per 
cent on it and the Judge iigns the tender and the money 
IS depo*ited, the lender mute be deemed to be an appli-^ 


43 0W.N.262=AJR. 1939 Cal 153. 
— O. 21. S 89 i2)—£xeeuiioH to/e of properly 
pending tutt under 0 21, 63, iy defeated tlatmani— 

Plaintiff getting tale eet aside by depo'it of decree 
amjunt —Application to amend plaint by adding prayer 
I ta reitrain decree bolder from leithdrav-tng amount 
idefotiiedin Court— Cempeleney, 


— iQ. 21, B. 90— ApplicabiUt;— Sale In execution 
of revenue decree under Madras Estates Land Acl— • 
Material irregoUrity— Application to set aside tale— If 
lies. See MADRAS ESTATES LAND ACT, S l92. 

49 L.'W. 619. 

J ' ' ^—Decree bolder t nfiplieo' 

> .lion to implead anetion- 

• in be treated ai one under 


19110. 908-liBA 622= 
ig39A.WB.(UC ) 145.^1939 AL J.97= 
A.IB 1939 All 241 I 
"0. 21, B iB—CempHanee — Deposit of decree 
amount and compensation vnibtn 30 days — SufpieteneTr~ 
Application to eel ande sale not presented— E^ect— Sale 
—If can be set aside — Order re fusing to set aside tale— 
Rewtson 

A tale cannot be set aside under O 21. R. 89, C P. 
Code, in the absence of an application praying to set 
aside the tale, although the full decretal amount has been 
deposited The deposit of th* — — * — • ' 

compen«atlon does not amount 
the meaning of O. 21. R. 89; 
implied from the fact of the' d* ' 
days of the sale the decree i 
compensation wat deposited. - • 

accompanied by an application ■ • 

aside the sale and the executin,'" " ^ * * • ' 

sale holding that it could not be ■ • 

of an application therefor, and • 

judgment-debtor made afier 30 
O. 21.R. 89. C P. Code, for re 
was diimhsed. 

V. D. 1939 — 18 


.. ,i^» .mv.w •.> « •v-wuiuk. iJiovision in 0-21, R 90. 
C. P. Code, enabling a decree holder to apply to set 
aside a sale, his application can only be under R. 90 
of 0.21, and S. 47, C. P. Code, could not possibly 
I apply to it. The fact that the auction-purchaser was not 
I made apart; to that application could not in any away 
I affect the question as it could not have the effect of 




THE YEARLY DIGEST, 1939 


0 P CODi: (1008), O 21, B 90 1 

adjourned from time to time to 26 7*1935, was on that I 


day, ordered to be held continuously from 26 7-I9J5 to 

5 8 1935 and to be closed on 5 8 1935 Notices were 
published and circulated to that effect There was, how 
ever no sale on the 5th August, nor was it closed on 
that date The property was put up for aoclion on 

6 8 1935 and successive days and eventually knocked 
down on 12 8 1935 

AfV/if that the Court's action in not selling the pro 
petty on the 5th Aucust or concluding the sale on that I 
day was highly irregular, and its action in selling the 


C P CODE (1908), O 21, B 90 

mission that if the decree holder wanted to bid he must 

pay iQ cash half the amount Thereupon the de ree 

holder abstained from ogering any bid at the tale nith 

the result that the property was sold at an Inadequate 

price 


60 L W 867 
- Inttretfi'—Aftamngtf 


Chandra MUKHERjEE f B^takristo Rov 

43 0 W N 246 

O 21 B Q0~Mjttrial trregulanty—SaU 

btfore tki hiur fixtd — Validity— Illegal sale — Court, if 
ean set astde suo motu 

Thehdding of a sale before the time fixed is not 
merely an irregularity but an illegality which in itself 
renders the sale void An irregularity which renders 
tr i main security 


be pecuniary interest in respect of property as that of the 
decree holder iStant C J and Niyegt, J) ALL 
INDIA railwavmen’s Benefits fund, ltd t- | 
RAMCHanD HemraJ ILB (1939) Nag 367 •* 
1939 NI>J 238 -AIR 1939 Nag 179 
0 21i R QO— /ntereilt’—A/eaniHg of —Pur 
tAater aftef exeeuhon tale — Locus standi to apply to 
eel astde salt 

It IS now settled that the word “inteiesis’ as used in i 
0 21, R 90, C P Code are not i— a-**-- - *> I 
or possessory interests In the prope 
to other kinds of interest pecunian 
IS in any way affected by the sab 
nature of the interest might be it 
at the time when the sale takes pi 
Judicially affected by it and if u is created after the 
sale, It IS inconceivable bow it can be affected by the 
sale, and give the person a right to set ic aside Cons«> 
quently a person who purchases the property from the 
Judgment debtor after the execution sale has no Mwr 
standi to make an application under O 21 R 90 
iHfuh '' V' " • ” «*•'. c * - 

Saha ■ 


deemed to be an 
earlier than that 
bidders arriving 
O 2I R 90 C 
if the objection is not 


P Code by the Court it<elf, even if the objection is not 
raised by th* applicant himself (Grucr, /) 
PannaLaL f HaSanDadA 1939NLJ 319 = 
AIR 1939 Nag 258 
— -0 21 R 90 — Material irregtelariiy—Sale of 

only a portion while proelaO’dlion was lor the tale of 
whole house—Suistontial tnsury—Aisenee of any 
general rule 

There IS no doubt that where the sale proclamation 
slated that the entire hnnse would he sold hut in fact 


J auiuuit J i oiiaiKH v oain oiiau 

DAS 184IC 635-12RN 119- 

1939NLJ S44-AIR 1939 Nag 241 
— -0 21 R 2^— Material irregulantySale pro 
tlamation—DireeUon for sal* of lots in pirtieular 
order— Departure front— Pffict on sale 


■ ■ “ 21 B Periontokoieinlereitiareeffeeled 

issued by the Calcutta High Court there is eycAy by the salt''— Meaning of-^reditor attaehing property 



90 he 
mg that 
him a 
If at 
apply to 
the pro 
5 apply 

•. 297 - 
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O. P. CODE (190S). 0. 21, R. fiO. 

49L.W.458oAIB 1989 Mafl 601«° 
(1939) 1 UZ.J.608. 
■ ■ ' -O. 21, B. 90— “/‘/wii vikatt tnUrnti art 
afetltJ kj tK{ taJt’'—MtaHtHg af—f^trtan aitMmag 
attackrtmt ttfare tuJgmfnt~ki£kl ta apply ta ut audt 
talt ktli in irKuliaif ef anatktr ditrti 

A ptnon «rbo has obtained an attachment before 
Jud^ent IS, by virtae of the attachment itself, a 
••person « hose interests are affected by the sale" within 
the meaning of O 21, K. 90, C. P. Code, where the 
properly attached by him is later sold in 
decree obtained by another person The 
has not obtained a decree in his suit at il 
application dcies not maVe any diSerence. ineworos 
‘‘person whose interests v* affected by the sale" are 
not lestneted top-rsons haring a proprietary or posses- 
sory title In the property, bat are intended to apply also 


An aanlon'pBrchaser is entitled to apply for selling 
aside sale under O, 21, R 90, C.'P. Code, as a person 
whose Interest* are affected by the sate 
and tfiya^' »'•••• , - • • • . 

FITS FUN 

3 • S . . 


af praptfiy—Oit el tat lulgmtitl atbitrt a 
tHg-^EnUTt talt.tf kat ia be lelauJe, 

Where there is only one house which ia 
irregularity in the conduct of the safe • 

apportioned and it is such an irregularity a* 
to an illegaliiy, the sale cannot be set aside 
it is immaterial in such a case whether bot 
debtors objected or not. {firutr, /.) PaNNALAI. v. 
Hasan Daua. 1939 H !• J. 819° 

AIR 1989 Nag. 2S8. 

O 21 B.90. PiOTlso (2)(Lalioc0 ) — Applxa 

bihty — OiuctiBH by taigmint-debter not served jettk 
notice regarding tale. 

Proeiso 2 to O 21, R, 90 only precludes objection to a 
sale being enlertsined at a later stage if it could have 
been put forward earlier, but if the iudgment debtors 
were never served with a notice a* 
obvious that the objection could not 
oarlier and hence the Proviso does 
/.) Sarwan Singh p. Man SiNC 
41PLR 653-Al 

O 21. R. 90, proviso . 

undtr S, 60 after Sale and before 
et Court. 

Proviso 2toO 21, R. 90 only relates to what Iks 
within O 21, R. 90, that is, to matters In conneslon 
withpuhlishingorconducting the sale. It has amt can 

Wh . 

falls • ' ■ . • a • • 


O. P CODE (1908), O. 21, R. 91 
to see if it has juiisdiction to sell the properly. If 
It has no jurisdiction, it is its duty to end the 
execution proceedings by refusing to confirm the sale 
which SO far has not become absolute {Addison ani 
Ram LaU.JJ.) RAM ChaNDAR v S*RUPa 

ILR (1939) Lab 103°184IC S93-= 
12 BL .218 = 41 PLE.4S6=AIE 1939 Lab llS 

0. 21, R 90 (1) (as amebded by Patna Hlgb 

Court), Proviso (1) (a) and ib ) — Cemtructien and 
~ ' ide sale— Deposit not made 

from date of sale— Effect— 
' lusli/!ed — Limitation Act. 

Proviso (1) (a) and (1) (b), substituted to O. 21. 
R 90(1). C.P. Code, by the Patna High Court only 
contemplates that after an application to set aside sals' 

his hern nr»«fnied an irnnrrv tnii«r he m!|de 1'v the 


The date of admission fs not governed by the Limita- 
tion An. Where no deposit accompanies an applica* 


with the appbea* 


IIRP. 607=1939PW.N.232- 
20 P.I 1 T. 276=A I R 1939 Pat 248 (p B ). 
** ~0 21, Br 91 to ^^—Judgment-debtor hazing 

no saleable interest— Refund of purchase-money— 
Remedy af purekaur— Right of suit 

Whatever may have been the position under the Code 
of 1882. the law Is now clear that a purchaser at a 
I regular execution sale cannot obtain a lefnndofhis 


i tegulaatxecution proceedings In connection with which 
no fraud on the part of the decree holder or judgment- 
debtor has been established. {Edfley, J.) .\stAL 
Chamorav. Ram Swarup. 

XZjB (1939)10x 1. 452°184IC 4S3- 
12B.0 231°430WN.SS3-69CLJ.1S8- 
A.LB. 1939 CaL 3 
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C P COPE (1908) O 21 B 92 

— '0 21 B ^2-~APPtal —Ordtr sttUng aade tale 
—Aucttcn purchaser— Right of appeal 

While the auction purchaser is not a person affected 
vith n the mean ng of R 90 and cannot therefore move 
the Court under R 90 when it comes to a quest on of 
setting aside the sale be is a person affected within the 
meaning of the Proviso to sub R 2ofR 92 Under the 
ProviotosubR i'2)o{ R ^ he is entitled to notice 
and tf he IS entitled CO notice then he is aparty to the 
proceed ngs and can as such appeal from an order pas ed 
in such proceedings {fijvies JC aid Tyahtt /) 
UTTAMCHANDi' Devdiitaram 


C P CODE (1908) O 2\, R 103 
I vithoat any just cause by the judgment debtor or by 
some other person at bis instigation or on his behalf 
' The word judgment debtor in R 9S mii‘t be inter 
preted in the I ght of the definition of the term as given 
inS 2(10) C P Code (/l/«//a / ) KULSOOMUNNISA. 
t> Raghubar Daval, 1939 A W.B (H G ) 817. 

-■ ■ " O 21 B 08— Persox other than the judgment , 

deitor' —Suit on mortgage against legitimate son of 
mortgagor— Plat! tiff n taivare of existence of illegiti— 
mats ton and not impleading him as defendant— Effect 
—Illegitimate sen — Jf per ton other than the judgment 


0 

—Offer 

O 2l R 92 appi es to a sale that is asaieheid m 
accordance with the provuions of O 21 Sot a sale 
that consists merely of the receipt of an offer by post i» 
the absence of any bdders and its acceptance is wot a 
sate at all Such sale proceedings could not be con 
firmed {Burton PC) ShVAMABAI v ThaKUR 
Sampat Kumar Singh 1939NLJ 226 

■ 0 21 Br 92 aad 2—Exeeuiien Sale— Setting 
at de of—Adfuslment made iefere sale — Applieation to 
rteord after sale 

Where an adjustment ts alleged to have taken place 
before the sale the — » r <. . 

recorded after the 
inval d for the purj 
proper order to pass 

and decide the question of fact as to whether there bad 
been an adiustoient or sot Una found that there j 
had been such an adjustment the sale should beset] 
as de on this ground {Daiip Singh /) 

V Makhan Lab 41 PI • 

A IB 1939 

0 21 B 92—Praidineonduelefsa 
tfl as de tale—Maintatnabilitg 

A su c to sec aside a tale on the ground of 
irregularity in (be matter of pubhihing and conducting i 
the sale ii barred by the provis ona of O 21 R 92 C j 
P Code The proper remedy is Co institute a proceeding j 
under O 21 R 90 C P Code {Mukherjea J ) ' 
Satisk Chandra roddar v marbelali Taluk i 
DAR 68 0 Ii J 431 I 

■ “ O 21 E 93— Sale of right title and interest of j 
judgment debtor in ir 

subsequently recovered 
Purchasers right to i 
decree holder See « 

CHASER S RIGHTS • 

“O 21 B Ql—Applieatitity — Person entitled to 
order for potseision 

K 97 O 21 would apply equally to a person who 
w as entitled to an order for possession in the same way 
as It in terms appI es to the holder of a decree for 
possession An order wh ch has been made for a 


V BaIJNATH a IE 1939 Cal 494 , 

Q 21 E 9S—Exereite of power under— C^uh \ 
tion precedent— Judgment debtor meaning of 

The cond t on precedent to the Court putt ng the 
decree bolder into possession in Ihc exercise of Its 
power under O 2l R 98, C P Code, 1» that the 
resutance or obstruction should have been occasioned I 


and the date of the decree and there is no fraud or 
colloson between the plaintiff and the legitimate son 
an illegitimate son of Che mortgagor of whose existence 
the mortgagee IS not aware at the time and whom he 
does not consequently implead as a defendant to his suit,, 
would be bound by the decree in the su t He cannot be 
regarded as a person other than the judgment debtor 
within the meaning of O 2J R 98 C P Code {Abdur- 
/) VyTHILINOAM PiLlAl S' SRSHAN 

tm r rr, .non«c«T>v "O* 

AI 

O f 


• * lOl—Applteabtliiy—Aferl 

I gagee from judgment debtor— Right to apply under 
P JOO 

A mortgagee of the judgment debtor is not a legal 
' •' can therefore 

f O 21 CP 
dgment debtor 
O 21 C P 
rachur 

t » ■ PWji 60“ 

I a939Fst 263 

I ■! ' O 21, B ^00— Right to apply under— Pur 

\ chaser of transferable holding of judgment debtor— If 
‘ representative of judgment debtor— Application by— 

I Competency 

A purchaser of a part of a transferable bold ng of a 
judgment*debtor IS not the representative of the judg 
^rima facie has a right to 
C P Code KWortanJ 
ASaN V UIBI tiAKEMUN 
• BB 297-1791C 831« 

l^AIR 1939 Pat 253 

— — O 21 B ViZ— Applicability —Involuntary 

altenaftoni pendente liCe 

The rule of /ir Prrr^rff/ IS expressly recognised in O 
21, R 102 C P Code as regards transfers in the 
course of execution proceedings The language of the 
rule )S sufficiently wide to cover both voluntary al ena* 

•• * * dgmenl^debtor and transfers by 

under the Poblic Demands 
r) bepin Chandra Gorain 

• I KHBRJt 

.• 20al 63 = 43 OWN 692“ 
AJE 1939 Cal 709 
— — 0 21 B 103— A tacAing decree holaer purcha’ 
jing mortgaged property and obtaining poisestion—PPot 
party m mortgage suit—Disposiessed by purchaser of 
$amo prop rty at mortgage sale—App leation under 
P 21 R lOOdismisted— Suit for redemption fell under 
O 21, P 103 
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■0. P. CODE (1808). O. 21, E. 103 

A decte« bolder who had attached Judgment.debtor's 
mortgaged propertv in execution of his money decree, 
j'orcha'ed the same and obtained possession but was 
subsequently dispossessed by the purchaser of the same 
property In execution of the mortgage decree The 
Attaching decree holder applied under O 21, R. 100 
complaining of the di<p>o«se$sion, but bis application «as 
^ismi»«ed Subseqoenily he filed a suit for redemption 
And based bis claim on the fact that as he « as not made 
a party to the mortgage suit, the mortgage decree and 
sale were not binding on him and therefore as auction- 
purchaser being in righifui posse««ion of the disputed 
property could not be di'pio'sessed therefiom. 

Held, that the suit ftll under O 21, R. 103 and the 
mere fact that in the suit the decree holder sought 10 
recoeer p>osse«sion on redemption could not be a ground 
for holdingthat he did not claim right to the present 
po'ses‘ion of the propieriy. (ifArloeirrf AVer aftd Chat- 
Urn.J/-) BAIJU LAL MAKWABI ». THAKUR PRA- 
SAD. leoio 971-llEP 6S2" 

SEE S0e°AIB.193 . * 


0 P. CODE (1903), 0. 22, E 2. 
y.) PARatA Sah V United Provinces 

1811.0. 662 = 1939 OLE 345=11E0 310= 
1939 OWN 600=1939 0 A 464 = 
AIR 1939 Oudhl96. 
■O. 22, E. l—Suit for damages for tnaUcsouS 
frettculton — Death of flatnUff after decree — Executtoit 
ty Legal refresentalite~Eersnssss6i/iiy. 

It IS no doubt true that the right to get compensation 
for malicious prosecution is personal to the person 
wronged, and to such a right the maxim actso personaht 
martlur eum persona (a personal right of action dies 
With the person) fully applies. If, therefore, such per 
son dies before suing the wrongdoer, his heirs, 
executors, or administrators cannot, after his death, 
maintain an action for the same relief against the 
wrongdoer. In such a case, clearly, there is a ‘dis- 
charge of the tort" by the death of the person wronged, 
and ihe wrong doer is released from all liability for bis 
tortions act. It is equally clear that if the injured per- 


O 21, E- 103— .Tio/ under— Lest ef 
pending tuit—Vltimitt decree — Resteratsen 
tien — If tenheerdtred. . 

Where during the pendency of asuitunderO. 21, deceased did not survive. The position, howes 


ruU-lftnvolviieuetUonefattaehment. I nnii^ke tneongmal claim) is liable to attachment by a 

It cannot be contended that until a debt Is a«c«ftam. ) m 

ed.itcanno • . ' *"** 

R ICW of • 

question of ' ' ' 

ANDERSON 


Court. O. 22, B. 2 65 O. 23. R. 1 {i)~Seope— Death ef 

The provisions of O. 22, C. P, Code, donotapplyio eneof tartral plaintiffs — Lftir refusing to soin as 
revision applications and hence no rule of limitation plaintiff added at pro fotrsiA defendant—Suit then pio- 
governs the application lor sub«titution at patties in a eeeded vntk — Abatement— Refusal to iem as plaintiff 


Where a plaintiff after the institution of 3 fait trans 
fers his entire rights but continues as co-plalntifi withhis 
translerees and dies during the pendency of the nit and 
a decree is passed in ignorance of such death, the decree ' 
does not become a nullity because of that plaintiff^ , 
death, for the reason that after his transfer faewasnot j 
a necessary party to the salt. iThomat, C.J. and Yarhe, I 


to join as a plaintiff and is impleaded as a defendant, 
and he does not make any formal application for with- 
drawing the suit or abandoning any part of his claim, 
0. 23, K. 1 (3), C. P Code, will not apply, so as to 
bar a subsequenf suit by him (Rati Ah and f'arma 
yy.) MaNKI KanaK RATANp SONDAR MUNDA ’ 
' 17910. 8S4-11EJ. 413-5 B.E. 
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C. F COD£ (1908;, O 22, B 2 

1939P.WN 4l = 20PLT 346- 
A 1 E 1939 Pat 226 
■ ‘ O 22, E ^~Suil by ffVtrtiontrsat tttck — Dtatk 

ef ene—EfftCl— -Failure to tmpteai legal rtpreitulalive 
—Abatemet t 

Wher« ti^o of the nearest reversioners filearaiCto 
challenge an alienation b; a widon and one of them dies 
daring (he pendency of an appeal filed by both of them 
and in ignorance of that and without the addition of his 


0 P CODE (1908), 0 22 B. 4 
Where there is a decree in favour of tno persons and 
one of them dies and the judgment debtor prefers an 
appeal against the other only, he takes the risk that 
whatever relief he might obtain in the appellate Court, 
It will bind that party only against whom the appeal is 
filed and will have no effect on the party left out unless 
' It can be shown that the appeal it>elf was incompetent 
in (ht* absence of (he legal representatives of Che dead 
person as a party to the appeal along with the survivor 
c tf -.-g Mebta, J M ) BaNSDEO SlNCH f 
• INCH 1939 ED 310= 

1939 A WE (BE ) 269. 

3 aod 11— .S'®;/ by CO tharere to 
• »/ any that each 

t f the plttitiUffi res 

ntative net added— 


——0 22, Er 3, 4 and 12 — Applicabiluy to execu- | 
tion proceedings — Application to bring on record legal 
representatives of deceased decree holder See C P 
Code S 47 AIR 1939 Sind 234 

-O 22, Er 3 and ^—AppUcobihty— Person 
appemted by Court undtr C 1, ^ 8 
Where a person is appointed 
application under O 1, H 8 to be sue • 

suit on behalf of a cla<s, he is not a ( ^ 

bis personal capacity, bat is impleaded as a reptesen* 
tative of a class and derives aatbority lo do so from the I 
order of the Court Ibis right is persona) to him, and I 
on his death it does not survive to bis personal heirs | 
who, without anotner older by the Court appointing' 
them or any of them eonomtne have no authority to, 
act as representatives of the class In such a case (he I 
right to sae does not survive and therefore the provi 
siont of O 22 Kr 3 and 4 do not apply Hence it is 
not necessary for the plaiatiff under the law to bring his 
legal repre«enCatives on the record as defendan's as 
required by O 22 R 4 
prescribed under Art 177 Li 
and Diltp Singk, //) • • 

iiussAiNA ' : • 


e equal shares In the 
between tbem'elves 
each be liable to pay a half of the revenue, each of 
(hem IS so far as the Government IS concerned liable to 
pay the whole So when both of «ach persons sue as 
one entity to recover from the defendant the revenue 
I which they had been wrongly compelled to pay. there is 

, _ » >.>,.1.1 .k.— L , - J png Jjjjf of 

pending the 

• * es the whole 

made about 

> the payment made by the dead per'cn (APan/l/on end 
Bennt •♦'»»»''»• • i*%i » « 

1 


A I E 1939 Oadb 24L 
■ 'O 22 E S (X)—^ifkl to apply under— If ton 
fined to hors of deceased plainti/f— Person elaimingtr 
be legal representative or elaiming interest tneontinuanee 
of suit— Hi ght of 

There IS nothing m O 22 R. 3 (1), C P Code, to 


can he made and allowed even after the period of hmi 
tation has expired and such applications do pot operate 


atttHant — Substitution of some only of hishesrt— 
Abatemtnt of appeal 

Where a sole defendant in a suit against whom a 


ChcttJAR 180IC 540 = 11EM 691«» 

48 L W 932= 1939 M W N 95= 
* TT 1939 Mad 148 

• * ■ I deeree—Death of 

. Representative net 

pas'^ed against a 

number of defendants and one of them dies and his legal 
representative IS not brought on record, the suit does 
not abate against all The proceedings can still go on 
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0. P. CODE (1908). 0. 22, B 6. 
the plaintiS igainst all the defendants on whose Joint 
act the can^ of action for the soil IS based, and one ol 
the defendants die* daring the [tendency of the appeal 
again'i the di*Diissal of the salt, and where his legal 
repre*entaii\e« aie not brooghl on tecoid, the appeal is 
inconpetent In the ab'ence of the legal lepre^enia- 
prayed ioT by 


' oa'g ah 698 

■■ " O 22, B under— 

Limilt 


a P. CODE (1008), 0. 22. E. 9. 

agateut piaintilT—Seeond appeal by latter— Death of 
plaintiff fending tecond appeal — Applitation by assignee 
for tuisiitulioii — Maintainability. 

D.P. seed for possession of a plot of land from defen* 
dant No. 2 and his transferees defendants 3 and 4. 
There nas a conipromise between plaintiff and defen* 
dant No 4. and oltimately the sait was decreed ex parte 
• • *' *■ 3 only The latter appealed to 

Pending the appeal the plaintiff 
to the petitioner by a deed dated 
1 was decided on 7-12 1937 against 
the plaintiff. The petitioner, however, did not avail 
himself of the provision of O. 22, C. P Code, and did 
not come on record m the appeal, A second appeal 


discharge or ^atufaetion of the decree in connection with 
which the order concerned was made. l^Stene, C J. and 
B’lse.J'i SHAUORAM V. DHUkPATI. 

ILB (1939)Nag 165-182 1 0.286- 
12 B K. 6 -1939 HE. J 82-AIB 1939 Nag 147. 

■O 22,^, b— Duty of Court— " Legal r 
ttve"—bjtamngtf—lntermedilir—lf to be ; 
to true refreientalite 

Under K. 5 of O 23, when more than or , 
claim to be legal representatives of a deceaseo't property 
the Conil ii reqoired to decide which of the rival claim 
antiis in fact the legal represen’ative. The deSniiion 
in S. 2 merely means that a person who intermeddles 


deceased's property. (Aga ' • 

V LUKHER KOER. * ‘ ? • * . * 

6BB ‘ 

O 22 E 6— Death of ‘ • 

Decree for amount admitted 

See Decree— V/UD iTy. . . • 

O. 22, B. 9—Applicali . • 

by reversioner to set atide altenalion by vndow—If bars 
fresh suit by another reversioner. 

It IS true that a sou by a reversioner is a sail on be- 
half of the whole body of reversioners, bat the abate 
ment of a saitirstilated by a reversioner to set aside an 

alienation by a widow does not bar a fresh sole for the 
same relief by another reversioner. The provisions of 
O 22, K. 9 as to abatement da not apply to such a ca«e, 
A.l R 1931 Lah. 79, Rel on. (S- ’* — ••• 

MAD Khan S’. Jan Mohammad^ _ _ ^ 

' — Q. 22. E 9— Application • 

Suit not "declared" to have abated. 


AIE 1939 i.ab. bV2 

■ — O. 22, Er.9 and \9~~Scope— Decree in suit for , 

poiitiiion rf land— Appeal by defendant— AtflgnnenP I 
by plaintiff pending appeal— Failure of attignet to get I 
himielf tubitituSed or brought OH reeord— Appeal decided I 


eseia, Kui me uevuiuiioii ui luieiesi Udviiig uaen 
place daring the pendency of the appeal before the 
Distiia Coufi, and not while the second appeal was 
pending in the High Coart, the High Court had no 
power w maie any substitniion under 0, 22, C. P. 


O. 22, E. 9-“"Suffcient cause'— Appellant 
htsng elsewhere than m village of retpondents— Ignore 
anee of death— Suffieieney 

The guestion whether there la lafficient cause for set- 
nt of an appeal is a matter for 
each case No hard and fast 
as to what constitutes sufficient 
Where rhe enneiisr.* > zen.indar, has left the 
• of a law agent, and 

lived in the village or 
, ^ here the deceased res* 

* jpellant In the ordinary 

.nown of the death, or 
■ (he appeal bad been to 
of the respondent, it 

I .e exists for setting the 

abater -•'-.n 

RAH 


O. 22. E 9 {2)—Suffcient eause-Doultful 

ronstruetion of tld Act and ignorance of new amend- 



Is-r Later on, an Amending Act (Xlof J938) 

.• . oed. This Act received the assent of the 

• w General on 8tb April, 1938 and was given 
ctive effect as from 14ib April, 1937. On 16ih 
May, IvJS. the plaintiff applied for addition of the 
widow as a party defendant and she was sabstitated 
under 0.22, R. 10. C. P. Code. This order was. bow* 
ever, vacated on 30ih Jane, 1938 on objection by the 
widow.and the suit was held to hare abated as against 


29 * 

0 P CODB (1908), 0 26, B 4 
In a suit by the registered proprietors of certain 
designs for infringement of the designs, the defendants 
who were inrocent infringers admitted the plaintiffs' 


sgs 

O P CODE (1908) 0 32, E. 8 

the matenals placed before the Court which included a 
Comimssioner s report m a prior criminal case relating to 
the same dispute and the Courts of fact ultimately declin 
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offer nhich the defendants made and continued to pro 
secute the suit, and the suit finally ended in a decree 
in terms of the offer made by the defendants 

(on the question of costs) that the defendants 
should be liable only for the plaintiffs' taxed costs of the 
action up to the date of the offer made by them but 
that the plaintiff should be made liable for the taxed 
costs of the defendants from and after that date There 


(Adaptation of Indian Laws) Order, 1957 Br 9 and 
10 — Agent for Iki Secntary ef State in rtspeit of casei 
concerning East India Railway— Absence of a Crown 
pleader 

Where by a notification the Agent East India Rail 
way, has been appointed as the agent of the Secretary of 
State to receive processes in respect of ca,es concern- 
ing the East India Railway and where after the Gov 


TiON LTD r Ahmed ABDUL Karim BROS. LTD - . - . _ 

182IC 577 = 12EB 20- . • • • 

41 Bom LB 290 -A IE 1939 Bom 198 ' 

— p.Q 26 B ^—Applitaltlily— Execution apphtO' ’ ■ ' ■ 

ittHt—Powtr to utue eemmitston in O 29,B X— Scope— If exclude eptralten ef 

The provisions of 0 26, R 4 C I* Code, are not \0 fi.Rr 14 and 15 
applicable to executic" " --•e-i »-■» v I O70»jrpr<vt*>« nniw • !>».»« «> 

made 80 by see 141 • 

a Court to issue a ci ■ ■ 

application lu execut 

of a decree to be br , 


■ ■ ■ f . • * • A I E 1939 Bom 347 

I ■ • ■ . ** ~ ■ O ZQ—Hecree against firm— Appeal by one of 

• • the members— Competency 

...*1 "O Tj- o tn /" ‘ a firm where the 

■ . money due under It, 

iividuals composing 
...a, iirm could appeal 

iinst the decree as against the firm (.Alltop, /") 

• HADED Prasad *■ KuNji Lal ViDVA Ram 

long and careful local investigation except upon I 1939 A W E (H O ) 814 — 1939 A L J 1016 

clearly defined and suffiaent grounds is to be deprecated j — ■ • O 30 B VI— Firm of one person — Suit in 


) 26 B 10 — Commissioner's report refected by\ Idol. 


■ ■’ I radha' 

■ • iO 261- 

lui lui. . -c N 346- 
measurement If there had been really an encroachment, - 146- 

notwithstanding the suggestion of the Court when the - ^ litem 

trial began, but insisted upon a decision of bis case on 1 
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<3.P.C0DE(lS08).O. 21.E. 103. ■' ! 

AdeCTte-hoIdcTicbohad attached jodement debtor’s 
moftpsed pToperiv In execution o( hia money fJecree, 
ysrcha'ed the same and obtained possndon bnt was 
snbsequently duposjcssed by the fqrcha>er of the same 
ptojvttj In execution of the moitpage deciee The 
attaching decree bolder applied tinder O. 21. R. IM 
complaining of the di‘po»»es'lon,lwt hi* appUeaiion was 
^ismi*'ed Sob>«qQFDity he filed a suit for redemption 
and based his cUim on the fact that a* he was not made 
a party to the mortgage suit, the mortgage a-* 

sale «ere not binding on him and therefotr .• • 


nan — it tan tierdtfta. 

Where daring the pendency of a «olt under O- 2l. 
R, 103. C. P. Code, the plalniiff lores poisesdon of the 
property, an Order for retloralioti of povrersion nould 
belusiified.lf the suit Is uUimaiely decreed. {Btnniti. 


0. P. CODE (1903). O. 22, B 2 

y.) PaiiMA Sah n. United provinces 

18110. 662^1939 O LB. 345=11 BO 310 = 
1939 O.WN 600 = 1939 0 A 464 = 
A.IB. 1939 0ndbl9e 
0 22, B. \~Sutt lor damaget for matmous 
froitsutton~Dtath of (latnUff after deeret— Execution 
ty Ligat /tfrwntalitt — Pcpitiiibihiy, 

It IS no doubt true that the right to get compensation 
for malicious prosecution is personal to the person 


* wronged, 

• • ■ . ured per- 

• had died 

• • • ' ■ the suit 

a * • ' . ts coaid 

. lor the 

»«<. ... a .. H,. laliothe 

deceased did not survive. The position, honever, is 
difleient when the suit had Iwen decided in the 
plalniifi'a time and a decree passed m hi* favour 
granting him compensation. On the passing of the 


1 I ' 




ruU—lf imiolut futitien of attatkmtni, unlike theonginal Claim) I* liableto attavniiieni uy a 

It cannot be contended that u'ltil a debt Is ascertain- c-ediior of the decree-holder. It has to alt Intents and 
«d, it cannot be called a 'debt' within the meanme o' perposes, become a part of the ’’property'' of the decree* 


R IW of O 21. This rule does noi ’ • 
ejaeslion of attachment. {Yorkt^ /.) 
ANDERSON. 17910 601- * 

1939 OLE 61-19 I' » 

1939 0WN. 82-A.IB. 1 ? ' 
— -O. 22 — Apflieaiility~Rniiiofti ri.ott 

Court 



\ — 'O. 22. E. 2 & 0. 23, E. 1 (S}—Scopi — D/ati of 


t then prf 
tlaintiff - — 


TATtS ACT. KULEh, K. tp AND C. V. CODE O 22 

T, S 1939 A.W.B.(H 0)7 ' 

l~r/atnlilf traniftrring alt 
rr parnei—literee tn tgntraHit 


rightf— Tram fere. 


etween the 
the newly 
e with the 


he merely refo^es 
as a defendant, 
icalion for with- 
art of his claim, 
apply, so as to 
Ah and I'orma, 
IDAR MUNDA. 
-S BJi. 298>= 



aSs 

O.P CODB(1908j.O 22 E 2 

1939 P.WN 41 = 20 PLT 346= 
AIR 1939 Pat 225 
' " O 22> B ^--Suil by rtvcrtioners at iMh-^Dtath 
of one— Effict— Failure to implead legal repreuntaUvt 
^Abdtemei t 

Where two of the nearest reversioners file a roit to 
challenge an alienation by a widoM and one of them dies 
daring the pendency of an appeal filed by both of them 
and in Ignorance of that and without the addition of bis 
legal repre^'entative the appeal is disposed of, on a con i 
tention that the appeal had abated itwas held that the I 
right sought to be enforced was an individaal right in I 
each of the plaintiffs and not a joint right and as such 
the faileie to add the legal repre^ntaiive oitbe deceased | 
reversioner could not affect the rights of the other rever 
sioner to prosecute his appeal {Ipial 
Anant Bahadur Singh » Tirathba 

18410 169= * ‘ 

1939AWE (H0)411=AIB 
———0 22, Br 3, 4 find 12 — Applical • 

tion proceedings — Application to bring o 
representatives of deceased decree hole 
Code S 47 A IB ^luu 

" O 22 Br 8 and Applicability— Fereon 

appeinted by Court under 0 1, A* 8 

Where a person is appointed by the Court on an 
application under 0 I, R Stobesned and defend the 
suit on bebalt of a cla<s, be is not a party to (be suit in 
his personal capataty but It impleaded at a represen* 
tative of a clast and derives aathority to do so from the 
order of the Court This right is personal to him and 
on his death it does not survive to bis personal heirs 
who without anotner order by the Court appointing 
them, or any of them eo nomme have no auihoiiiy to 
act as representatives of the class In such a case the 
right to sue does not survive and therefore tbepiovi 
Bions of 0 23 Kr 3 and 4 do not apply Hence it is 


384 

0 P CODE (1908), O 22, B. 4 
Where there is a decree in favour of two persons and 
one of them dies and the judgment debtor prefers an 
appeal against the other only, he takes the risk that 
whatever relief he might obtain in the appellate Court, 
It will bind that party only against whom the appeal is 
filed and will have no effect on the party left out unless 
It can be shown that the appeal it<elf was incompetent 
10 th<* absence of the legal representatives of the dead 
person as a party to the appeal along with the survivor 
\Marsk,S M atd Mehta, J M) BaNSDEO SjNGH v 
Kirpa Narain Singh 1939 BZ) 310= 

1939 AWE (BB)259. 
— O 22, at 3 fiDd 11— by Co tharers to 
recover reieitue paid — PreiumpUon if atty.that each 
htu paid a portion— Death ef one of the platnltfft, res 


which they had been wrongly compelled to pay, there is 
no presumption that each of them has paid one half of 
It When such a suit is decreed ard pending the 
appeal one of the plaintiffs respondents dies the whole 
appeal abates as no presumption could be made about 
the payment made by the dead per*0R (Momilicn and 
\ Bennett. JJ au, f\*t vn«» 


— ' -O 22 B 3 to apply under— ff con 

fined to hnrj of deteaied plaint If— Ferten elaimingtr 
be legal npresentative or elaiminginlerestin eontiniiane* 

^Ceuit—Firhto/ 
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tvtlAin time— Appeal, if abatet 


I must be held to be such as would not allow the <uit to 


can be made and allowed even after ihe period otlimi 
tation has expired and such applications do not operate 
as an automatic abatement of the appeal {Young C J 
and Ram La ■ . • 


0 22 Br 3 and 11 — of sde defendant 
appellant — Substitution of some only of iisheirs — 
Abatement of appeal 

Where a sole defendant in a suit against whom a 

decree Is pas'ed diespendir' “ « j ». 1 

and some only of his heirs < • 

as appellants, the appeal ab ■ ■■ 

the other heirs ate ‘ “ 

willing to proceed with the . » , ■ 

respowdenU (.Sen,/) II* * ’ ■ 

HoSSAlN ! t .. S 

■ O 22 R 9—/oint ^ ^ 

decree holders— Appeal agai ■ ■ ' ' 


ChEttiAR 280 I C 340 = 11 BM 691 = 

48I,W 0S2=1939MWN 95 = 
AIR l9S9Mad 148 
. B Joint and several decree— Death of 
■ dgment debtors— Legal Representative not 

Where a yiint and several decree is passed against a 
number of defendants and one of them dies and his legal 
representative is not brought on record, the suit does 
not abate against all The proceedings can still go on 
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0. P. CODE (1908), 0. 22. E. 6. 


O. P. CODE (1908), 0. 22, S, 9. 


the plunuS against all the defendants on whose joint 
act the C3o«« of action for the soU is based, and one of 
the defendants die* daring the (tendency oftSea(>peal 
again*! ihe di'Oiissal of the sail, and where hU legal 
tepresentatite* ate not brought on record, the appeal is 
incompaenl. In the ab«enee of the leg^ representa- 


JJmiit. 


»tainit flaiHii/f—Stcend appeal by tatUr-~.Dcatk of 
plaintiff pending teeeni appeal— Applteatian by at'ignet 
for lubititution— Maintainability 

D P. soed for possession of a plot of land from defen- 
dant No. 2 and his transferees defendants 3 and 4. 
There was a compromise betneen plaintiff and defen* 

j— * V* • .-j .1-. . — decreed ex parte 

tter appealed to 
leal the plaintiS 

• ‘ by a deed dated 

7.12-1937 against 
r, did not avail 
Code, and did 

I not come on record in the appeal A second appeal 


except in to far as it concerns the suit in which the 
decis.on is made. Bat no sabseqaent decision in a 
separa'e salt can be used to aflect ihe rights of the 
parties so far as questions lelatlng to the ‘exccoiion*. 



t*^t"~bUo.nyKg«(—lnUTnMiiltr—tf to be , • • 

to true repreienlativf. 

Under K, Set 0.23, when more than or , • 
claim to be legal representstivas of a deceaseo's property 
the CoQtt II reqalred to decide which of the rival claim- 
antsls Id fact Ihelegat represemaiive. The definition 
in S. 2 merely means that a person who intermeddles 
with the estate may be treated as the legal repiesenta- 
tive. It does not mean that a person Intermeddling with 
the «Haie of the deceased is to be preferred to a person 
who is found to be the tree legal representative of the 
deceased's property. (Agai , ' • • 

r, Lukher KOER. 1 • ■ 

6 B B • 

O 22 B. 6— Death ot • ■* 

Deaee for aiooant admltced • 

See Decree— VALIDITY. 


■ '■ -O 22,U.9—App!ieah 
by reVeriianer to eet atide alien 
frttk tutt by anotber revernon- 

It is true that a suit by a re' • • . 

half of the whole body of rev« 

ment of a SDitinstilated by a reversioner toset aside an I 
alienation by a widow does not bar a fresh salt for the 
same relief by another reversioner. The provisions of 
O 22, R. 9 as to abatement do not apply to such a ca<e. I 
A.I R. 1931 Lah. 79. Rel on. fW/mp, /.) MOHAM- 
MAD KHANf Jam Mohammad. 

A ■ ! • • • 

' -O. 22, E 9—Apptieatien 

Suit Hal ‘'declared'' to hate abated. 

It is wrong to say that an application under O. 22. R. 
9 Is compelenC only when It Is made after the suit hat 
been declared to have abated. {Teb Cband and Daltp 

Smgb j ■ ■ 

points, m . • ■ . 

by plttimiff yinaing appeal— ruiiun at aiiignit 10 gti j 
Mmielf eubiltlnted or brought on record— Appeal decided \ 


as*lgnee filed an application praying that the 
I abaiement might be set aside, and be might he substi- 
I toted in place of the deceased plainliS appellant, as the 
I assignee of the plaintiff. 

I tt.t ! (Vw »*,» ''•volution of interest having taken 

• rdencv of the appeal before (he 

• while the second appeal was 

. 1 Court, the High Court had no 

• tubsiitntion tinder O. 22, C, P. 


' O. 22, E 9—“Suff!eient eautt"— Appellant 
Inmg eliewbere than in village of rttpondenit—Ignorn 
anet of deoli—Suffeieney 

The question whether there is lufilcient cause forset* 
ting aside the abatenient of «n appeal is a matter for 
decision on the facts of each case No hard and fast 
rule can be laid down as to what constitutes sufficient 
!•«««• whe'e ihe annHI*''* » aeniindsr, has left the 
* of a law agent, and 

lived in the village or 
here the deceased res* 


O. 22. E 0 {2)Suffeienl eause-Doubtful 

tenitruetion of old Act andignoranee of neu, amend- 


I On 17(h January, 1938, X a Hindu, who was a defen- 
' ■ , , ■ ''i and a widow. On 

• by the plaintiS, 

• . ■' ■ ■ legal reptesenta- 

- ■ . . ■ CVllIof 1937 was 

I ID force. Later on, an Amending Act (XI of 1938) 
was passed. This Act received the assent of the 
Governor-General on 8th April, 1938 and was given 
■" h April, 1937. On 16th 

' . ' • - ed for addition of the 

■ .* • ' * • .od she was substituted 

• - This order was, how- 

| etu,«ai.a>euv>...w.u ^uiie, i738 on objection by the 
widow, and the suit was held to bare abated as against 
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2S7 

c F CODE (1908). O 22. B 10 
her On 20th July 1938 the plaintiff applied nnda 
O 22 R 9 C P Code, for setiiug as de the abatement 
Htld that sufficient grounds had been made out for 
setting aside the abatement, having regard to the fact 
that b 3 fl)of Act XVIII of 1937 might pos<ibi) be 


No doubt It IS true that parties nho have assigned the 
whole of tbeir interest pendtnit life cannot ask for 
judgment in re pect of an interest nbich is no ItMiger 
theirs But It does rot follow that their assgnees are 
thereby precluded from recover ng (Lord Porter) 
MONGHIBAl V COOVERJI UmERSEV 

ILR (1939) Bon 603 = 11 RPC 29S= 
1939 OWN 626-1939 A W R (PC) 136= 
70 CLJ 261 41 Bom LB 1127 
60 LW 926=1039 ALJ 863=182 1 O 1= 
43 OWN 869-1939 OLR 392= 6 BR 760= 
AIK 1939 PO 170 (1939)2MLJ 366(PC) 

O 22 Br 11 and 'l2--~Appltcalntitf — Appeal 

from order in exeeutton 

An appeal from an order in eaecution proceedings 


C P CODE (1908), O 23 R 1 
it will certainly be open to the plaintiff to file a suit for 
redemption of the mortgage and it will not be barred by 
the provisions of O 23, R 3 {/small J ) RaM 
BHAROSEI' BARAMDIN 18410 808 = 

1939 RD 422= 1939 ALJ 892= 
■.OM * » TTr- ■:»- * IE 1939 All 684 

■ rder— Condition not 

s the terms in which 
It IS granted The 
lonal and the right 
lo have accrued to 
ire fulfilled Hence 
where permission is given to bring a fresh suit after pay 
mentof the costs of the case the fresh suit is barred 
anle<s costs are paid {Bidder /) MT KhairaN 
V ATA MOHA&IMaD 41PLR 594= 

AIR 1939 Lab 148 

O 23 E 1— -Leave to toiihdmiv^Absenee of 

specific permission to bring fre h suit — Inference 
Where it IS clear from the application that the suit 


appeals tai ing under o • 

to such appeals for an a 

tion proceed tigs cannot * 

eaecut cn R 12 of 0 

as refer! ng only to the 

Court and not to those 

hears appeals arts ng from execution proceeding* 
(Jtnnr t J aid fyiyogi J ) MaDHORaO NARAYAN 
iiAO*' YadoraO ILE (1939) Nag 119 

- ft 22 E 12 — Appl cabiUty— Appeal from order 
in execution d'reCP CODE 0 22 Rr 11 AND 12 
—APPLICABILITY ILR. (1939) Nag 119 

0 23 Rr 1 and 3 — Appli ability — Adjustment 

with reference to preliminary decree for sale on mort 
(race SetC. P CODE O 21 R 2— SCOPE OF 

1938 AWR (HO)859 = 1938ALJ 1231 


— — O 23 E l—Apphcabthty — Prnieut tmt for 

declaration that certain short tn property war plaintiff's 
• Fresh Salt fot 

. • . n that certain 

was plalnlifl a 
• withdrawn and 

subsequently a fresh su t for partition of that propeily 
ishroueht O 23 R 1 is not applicable and the fresh 
IS not barred {Blacker, J) ^JtJChairaHw 
Ata Mohammad 


41FLR 694 
AIR 1939 Lab 148 
0 23 R of fresh suit— Dismissal »f 


e I — Rcimplcadsng of some defendant— Effect— Smt at 

of defendaots 
3n under O 23 
s obtained and 
it is really a 
IS there was no 
suit as aga nst 
as against the 

others IS su h that it could not be given independently 
of that defendant the whole suit would have to be dis 
missed {Hamilton /) BalmakUND v PaRAO 
NaRAIN 184 10 785-19390LB 669- 

1939 AWR (0 0 ) 260-1939 0 WN 990- 
1939 0 A 797 

— — — O 23 R 1— Order at to costs — Appeal — Kevt 

An order as to costs unaer O 23 R 1 C P Code 
IS merely incidental to the permission to withdrai the 
“ • IS not a 

)sts It 

- 23 R 1 

ourt On 

. 'AULAT 

RAM VIDVA PAPKASHv BANS! Lal 184 I C 856- 
41PLE 48G“AIR 1939 Lab 472 
O 23 R 1— Order simply alletvmg suit to be 
vnfhJraio i— Order allounng vnihdrawal and also dts 
missii gs lit — Diitinclion between 

Thereis no d siinction between the cases wherea 
suit IS simply allowed to be withdrawn and the cases 
where the Courts though allowing the suit to be with 
drawn add that the 'ult is d sm *sed {DahpSmgh 
J) DAULAT Ram ViDYA PARKASH f Bansi Lal 
18410 855=41 PLR 486 = 
A LR 1939 Lab 472 
■I - O 23 R \—lVilhdraival wilhoil leave to file 
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C. P CODE C1908). O. 25, E. 2. 

«h«re tbe caase of action and rtlief claimed are idfflti 
cal With tbo^e of the former suit, the later sait is 
baaed not on the piindple of r« . ' 
pro'i«ion* of O. 23, R. 1, C. P. ■ • 

Ram bharose r. b^kamdin : si: 



tuit—SeeftJ $utt initituttJ viligut 
Ifi-nd ab initio. 

Under R 1 of O 23, a plaintiff can vrithdrav a suit 


lO.P.CODE (1008). 0.24. 

I be made before the Court is to be satisSed of its ezU- 
I tence, stiU the more complicated the compromise, the 

be drawn up 

oved. There 

• about small 

■ rally, but the 

I ~ ‘i- f—t. r — -,j, Cases of 

■ be proved 

• ties to the 

• ly compro- 

• ■ ' I Hamid 

I mXO.M»lU UXi. i4s=A.XJl.my K3ne.l49. 

I '0.23, E. %~Cemprewnse~-lVken emiodted tn 
I iSt dtcru—Ovtisuen tn the optrativt part of the decree 
. . ‘■•j. frtiiud portion — Execution or 


i (.annul ue saiu luai lueeuiuuui. 
the statement that theezchange 
in any way a bar to the Court's 
.mtiS’a title to the 
'jnga JVath, //) 

lxuo-;A.. a-5=I83rO.304- 
■ ■ 12EA.121=1939ALJ.260= 

■ ' * 3939A.W.B.(HC.)270=AJB.1939A1J 454. 

. . ■ . . .Q 23, E Z^Prehmtnary mortgigt decree for 

pote by Ian ful agreement by rea«on of %%ia\mV 6 i\i 3 o\ioU—Sititequeniadiutlmenttutof Court~jf lawful, 

. . 1 . - -t -j L — — ..I * .T,r,r»i.a»e depree for sale (S a .,.1. 


n arbitration without the inter* 


I relates to invse plots i 
ment In the decree of 
I had taken place, is 


0.93,E Z— Complicated compronttt^Dravnnz\detifn— Defendant aimilting right o! plamtilf and 
up termnu writing — Dettralility. itufmitlinete decree for in/unction and alto ofcring to 

Although the requitements of O. 23, R.3 say rothmg Ipai' praAfr and eotte — Refmal hy plainhlf to accept 
about any particular form in which a compromise is to \ offer— Liaiilily for coHs—Rulet. 

Y.D. 1939 — 19 
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0. P. CODE (1908). O. 26, B 4 
Iq a suit by tbe registered proprietors of certain 
designs for infringetnent of the designs, the defendants 
who were innocent infringers admitted the plaintiffs’ 


292 

O V CODE (1908), 0 32, B. 3 

the materials placed before the Court which included a 
Commissioner's report in a prior criminal case relating to 
the same dispute, and the Courts of fact ultimately declin- 
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offer which the defendants made and conimned topro , 
secute the suit, and the suit Gnally ended in a decree 
in terms of the offer made by the defendants. 

(on the question of costs), that the defendants 
should be liable only for the plaintiffs' taxed costs of the 
action op to the date of tbe offer made by them but 
that tbe plaintiff should be made Iiahle for the taxed 


(Adaptitloa ci Indian Laws) Order, 1937, Er 0 and 
Vi-^Agent for tht Secretary of State in resfeet of caret 
eoncermng East India Eatlway~Ahence of a Crown 
pleader 

Where by a notification the Agent, East India Rail- 
way, bas been appointed as tbe agent of the Secretary of 
State to receive processes m respect of ca>-es concern* 


■nON.LTD.V AHMED ABDUL KaRIM BROS , LTD 

18210 677-12 BB 20- 
dlBomliB 290«‘AtB 1939 Bom 198. 

. _ I -O 23 , B- K^AppUtaUhty^ Execution eppheo' 
tiont—Pdwer t« niut commission tn, 

Tbe provisions of 0 26, R 4, C. P Code, are not 
appUcableto execution proceedings and baTeootbeeo, 
made 90 by sec 14l C P. Code. O 26, R 4 empowers 
a Cowtt to issue a commission 
application in execution proce< 
of a decree to be brought on 
decree bolder is neither a proc< 



-ff 26iBr-9 and 10— Commitsioner'srifors-^ 
Pnneiptei to 6c adopted 6y Cturts m dealing witi 

In this ca«e their Lordships of the Privy Council 
have remarked that the following is a correct statement 
of the principle to be adopted in dealing with the Com 
tnissioner's report 'Interference with tbe result of a 
long and careful local investigation except upon 
rUariv defined and saffiaent prounds is to be deprecated. 


0. 29, B ISccPc^/f exclude aptratten of 
O. 6, Rr J4 and IS 

0. 29, R. 1, C. P. Code, is only a permissive rule and 
does not exclude the operation of O 6, Rr. 14 and 15 


— O.ZO— Decree ogaiml firm— Appeal by one of 
the memheri — Competency^ 

In the case of a decree against a firm where tbe 
decree holder IS entitled to recover money due under it, 
jointly and severally from the individuals composing 
tbe firm any member of the firm Could appeal 
against (be decree as against the firm. (ARsop, /’.) 
Mahadeo Prasad v. kunji lal Vidya ram. 

1939 A W E. (H O.) B14 » 1939 A L J. 1016. 
O. 80, B 10— Firm of one person— Suit in 

suit in tbe name 
t lie under O. 30, 
■ ■ ) MakgharaM 

: ■. ■ =18210 881= 

I ■ ■ '1.1939 Sind 172. 

*U. 31, Ik 1 -j Suit against an 

here a suit is not one by or against trustees, execn* 
rrarfmmistrators beta suit aeainst tbe Idol it 


O . 
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0. P.;cODE (1908). 0. 32. R. 3. 

Where a person proposed as a eQardian cJ httm ap> 
peared and rtpresenied -*«•- — — 

against him, the absence • 

him as goardian aontd i ■ . . ■ 

an4 //.) . 

CHfcSDRA, ROY. 69 'v ‘ 

0.32 E. S-<7* . ' ’ 

tuil—Affjmtmtnl tf , i • 

Praituf tn CaUktta IJ, ' 

According to the praC' 

«p to the j ear 1936, a gn-irdian ad httm appointed in a 
ecit ceased to be the gaatdian on the paSMOg of the 
decree and the decree*hoIder sras bound to hate a tieer 
guardian aif liltnt appointed at the eaecntlon stage. 
{MttUr and KAtmdtar, JJ.) PRIYA KANTAPALf. 
SUDHlR Chandra ROY 69CLJ. 288« 

43CW.N. S:fl=AIJl 1939 Cal 471. 
— ' ' — O 32, E. Z—Po’JtrT and duratiam a/fuardian- 
thtf—dfttal filtd if third fertm — Ordtr af diimmal 
—Elfrttaf. 

Erecution proceedings are only a coniinaaiton of the 
regular suit and a guardian ad hitm appointed in the 
civil suit continues to be guardian ad httm in execution 
proceedings and for the purpo'CS of appeal. After a 
decree was pas<ed against a minor and the case had 
been transferred to another Court for execution the 
guardian 0<f /<//•< did not wish to continue and eo 
another guardian 4<f Aren was appointed. The proceed 
Iflgs Id eiecuiion were however ceodneted by a third 
person and during such proceedings be appeared on be* 
half of the minor. In an appeal bled by him, 

//r/^, that where there was a properly constituted 
guardian ad httm no one else could represent the 
minor and hence the appeal most be dismisseiL 
Htld, furthtr, that such dismissal of appeal on the 
ground that the minor was not properly represented could 
not aSect the minor's irierest as he was not bound by it. 
iWrIehl, /.) SiNCARAM P. SOMaSUNDARAM. 

AJE.1939 Basg 444 
— 0. 32, E. 3— If applies to proceedings under 

United Pfovlncei Encumbered Estates Act Ste UMtT> 
£o Provinces ENCUuseRYD Estates act ani> r. 6 
or Rules UNDER THE ACT. ' 1939 AXJ. 411. 

— O. 32, B. S {8 )— and tffut af—Smt 

atatmi minor—LaIttr bittming matar ptndmg ruit— 
Fact af mataniy nat ireaght to naliee af Cf 
Dtcrce by Caurt at tf dtftndant was sttll msnar— 

Where a decree is passed by a competent 
against a defendant, who was a — -* 

institution of the suit and who i 
the pendency of the suit, but wh 

records as a minor represented t • • 

is a peifectly good decree, and It cantsot be said that 
such a decree IS a nullity. {Jfha/a Mohammad f^aar 
and Rowland, JJ.") KATAN PraSAD MARWARi v. 
BridhiChand SHOROrr. 18 Pat 639- 

1939 P.W N. 677 = 20 Pat.L T. 766- 
AXB. 1939 Fat. 601. 

O. 32, Br 5 and? (2)— Jrepc — Camgramtsr by 
guardian wtlhaut have af Caurt—Dccrtt based ass— 
It nullity— Mmar reprtsintcd by guardian— tibsenee 

af farmjl ardtr af ofpainlmtnl af guardian— Elftet— 
Ottrte based an agnimint by tuth guardian— If nullity 
—Exfcutabilityagainslm—' ' 

Under O 32, K. 7 (2). 
an Bgteement or comproi * ■ 

dian of a minor without ■ ■ 
void, but only voidable at the Instance of the minor 
concerned. Wber* a minor is property represented in 


0 P OODE(1008),O.32. E. 6. 

the son byof guardian but there IS no formal order o£ 



*' O. 32, B. 5 {^— Scope— Application far execu- 
tion by minor without guerdtan— Competency— Ducrt- 
tian of Court 

Sub rule 12) to R. 5 of O. 32 does not say that an 
order on any application made by a minor where no 
next friend or guardian is appointed ‘shall’ be disebarg* 
,ed; ileays 'may' be discharged. The sub-tule cannot 
be so construed as to deprive the Court of its discretion 
to allow proceedings, which are in the interests of the 
minor, to go on, or to permit them to be frustrated by 
mere accident or technicality. Hence, where a minor 
has made an application for execution of rent decrees 
and there Is no guardian appointed, the Court may 
allow the receiver appointed in the proceedings to 
recover lent on behalf of minor, {Davit, JC, and 
Tyabn, /,) lalumal Dholumal V. Haruwad 
LalSINO. a I B. 1939 Sind 332. 

*0. 32, B. 6— Scope— Compromise dterte-Prp- 
tsrienr far payment af money to next frtend af minor 
—Payment out of Court to next frtend — If permit, 
able— Duty of Court to direct tecunty before ^yment 
— Provtsian for payment direet to next frtend— If 
unlawful— Promt/or tf tan ignore the provision. 

Where a decree, even in the case of a compromise 
decree in favour of minors sanctioned by the Court as 
being beneficial to the minor parlies, provides that a 
certain payment shall be made to the tninor plaintifi's 
nest ftiend, it most be understood as meaning that the 
payment ihall be made under the provisions of the Civil 
Procedure Code, and that the next friend must apply to 
the Coort to receive the money, and, if not a statutory 
guardian, must furnish the requisite security. O. 32, 
K. 6, C. P. Code, is imperative on this point. The next 
friend at the time of payment of the money need not be 
the same person who was the next friend when the com* 



tied to ignore such part of the contract by way of 
analogy to S. 56, Contract Act, as being unlawful and 
therefore void. {Burn and Stadart, JJ.) KaSI 
CHETTI V. NAOAPPA ChctTI. 1939 M.W N. 854- 
60LW.S84-AJB 1939 Mad. 814- 
(1939) 2 M.I. J. 262. 
- O 32, Br. 6 and 1— natural guardian appoint^ 
ed at guardian ad Uxem—poweri—Dmitationt. 

It is well established that the A'arta of a joint Hindu 
family or the natural guardian of a minor who has sued 
as his next friend or who has been appointed his 


naluTaf guardian do anything on behalf of the minor 
which he is debarred from d^g as eext friend os 
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0 P CODE (1908). O. 32.E 6. CP CODE (1908) 0 S2.E 7. 


guardun /'/m mthout leave of the Coart A pa; 
ment to such a person by the judgment debtor ont of 
Court nithout us leave IS act-ordingly invalid andean* 
not be given effect to Such a payment nonld not 
discharge the judgment debtor {AhUfr anJ Jtau 
Samakendra Nath MirrERn AShutosh Ro 
43 OWN 962 = 70ai4jr 
AIR 1939 Cal 

0 32 Rr 6 <1) (b) and 7 {D—Zieer 

faveur of minor— Assignment by guardian vA 
without hate of Court — V alidity— Right if tudgment- 
debtor to attack assignment 

An assignment of a deciee passed in favour of a 


award cannot afterwards be challenged as not binding 
on tue minor on the ground that no leave of the Court 
was obtained in the case under O 32, R 7, C P Code 
It does not follow that the consent of the guardian to 


be no Court whose sanction can be sought Unless an 
agreement IS found to have been entered into by the 
mioor'a guardian during the pendency of the suit, the 


eiiiiei uue;.Li>ui muiiixiiy sue pivvecuou given lu. 

the minor would be reduced to a far 

while restrained from receiving any 

the judgment debtor, were free to as< 

third party and receive money from tae assignee who | 

would then recover it from the ludement debtor To I 


- — iQ 32 R t—Aht-licabiltty—ffattfal or certtfi 
guardian ad \Mra—Compro- 
edings—Saiietiott of Court- 

Even if a natural or a certificated guardian appointed 


aaecution or to substitute • 

(Mttter and Rau J / ) • 

V ASHUTOSH Roy 

70 0 L • • . • 

■■ 0 S2 R T—Applieabtltiy^Ad/ifStmenl of\ 
deerteby tomprmise—One of the parlies a minor — Zravfj 
of Court— /f/eeitiiy 

The provi'ions of O 32 R 7, C P Code are by 


IVoir RD {laoolyoss A Vv H U ; bb/» 
1939ALJr 624-AlB 1939 All 607. 

'■ O 32 R ^—Applleoblllty to agreement of refers 
■e to arbitration— PjftilioH suit— Minor defendant- 
' ' ' urt—If 


— -0 32 E 7— Applicability and eonsfrue/ion — 
Reave of Court— IVhen necessary — Arbitration out of 
Court when no suit pending— Aurard— Application to 
file avard— Guardian appearing tn Court and consent 
,ng— Decree— If invalid for want of leate of Court for 
consent of guardian 

The leave of the Court under O 32, 
7, C P Code, is necessary if an agreement Is to 
be entered into or a compromise Is to be effected on 
behalf of a minor m a pend ng suit or proceeding A 


les to a 

• aiion 1 $ 

ns pro- 

, riend or 

guardian of a minor enters into any agreement or com* 
promise An agreement to refer to arbitration is an 
agreement contemplated by O 32 R 7, C P Code If, 
therefore no application is made by the guardian 
/t/m* rsf a minor defendant in a partition suit for leave 
to enter into an agreement to refer the matter to arbitra 
I tion the failure to obtain leave of the Coirt for entering 
into the agreement of reference to arbitration would 
render all subsequent proceedings Including the award 
and the decree based thereon insal d at the option of the 


“'InCOTrt^and wsents'’ to thVaward being I /) KEDAr NvThSaHUo BaS ant Lal Sa«U 

18 P*t 271-1831.0 422-12B.P 163- 
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C P CODfidSOS), O 82, E 7 
6BE. 919= COPat.LT 170=1939 P.'W.N.157= 
A I B 11939 Pat 878. 

I -O. 82 E l-“Ariiirali9n-~KtfireHct t» — hatt 
tf Coin— If to bt exfrttj 

O. 32, K 7, C P Code, docs not require any parti 
cuUr formula to be u«ed by the Court in {•rantin;; leave 
to a guardian of a minor to enter into an agreement to 
refer the suit to arbitration So long as an application 
is made to the Court for lease and the Court exerti<c« 
its jadiaal discretion to permit the guart'tan to enter | 


O. S2. E l—Rtftttntt t» orbilraliim—IUitien 
fartifi ti Aiifutf—Af/'litaliJit to Court (or orJtt 
directing arbilrotor to fi!e au'<ird~-S'iii<lion of Court — 
If ntceiijry. ^ 

Where a di'pute to which minors are parlies 1 $ refer* 


ro objection to the decree the prorisions of O. 32. R. 7 
are not attracted and the Court h under no necessity to 
sanction anything as a condition precedent to filing the 
award and passing a decree upon it. AIR 1918 Pom 
123 and 22 Mad. 518. Rel. on. (.Lort ir.lliamt,/.) 
RAJ KUMAR V. Shiva prasao Gupta. 

18iX0.5S3-12EC 211-AIB 1939 CaLfi00 
0 83. E. 7 asd 8. 141~-^r//rrn<'e to arbitration 
-“Skbfeet'inalltr of froeeedingi not tamt^Ltavt of 
Courtr—If nttmary. 

Neither S 141 nor 0. 32, R, 7, C. P. Code, applies to 
a reference to an arbitration when the siibject*maiier of 
the prorvedings in Court cannot po<sibIy be said to be 
the same as covered by the reference to arbiiiation, and 
the award is not, therefore, invalid for want of leave of 
the Court for the ' ' r -i .x 

WATlDEVIt-.jAt S' ' • 

— 0. 32.E’ 

to arhtrahen—Lt ‘ 

Jttmedy of minor — Reviiion agamil order diimitiing\ 
obteclioni to validity of amard — Cemfiieney, I 

A minor or his next /iiend or guardian may repudiate | 
an agreement including a reference to ar .. \ 

has not been sanctioned by the Court < 'v, ' 

0. 32, R. 7, C. P. Code. But a minor < 


O. P. CODE (1908), 0 33, E. 7. 

O S3, S 2 and S 149 — Application for leave to 
r>» forma pauperis— T’liwe for payment of court fee, 
itfore reiection — Payment ■wil/itn lin.e~.p/aint vihen 
treated ae Sled, 

Where prior to the rejection of an application for 
lease to sue as a pauper, the applicant is granted on bis 
reqaesttioie for payment of court fee and the couit-fee 
IS paid within that time, the plaint is treated as having 
been filed on the date w hen the application forleaieto 
sue ic, forma paupent was filed and not on the date 
when the court-fee was actually paid (Zia ul-Haian 
and Hamilton, //.) LALTA v. AVADH NaRESH 
SINC.K. 18410 443=12BO 121 = 

1939 O.WN.920=19S9 O.LE 626= 
1939 A.WE (C.C)222. 

' — O. S3, Er 3 and 4 — Coiirt mfuiimg into 

\pauperiim afttr notice — Jumdichon to consider if 
ptatnt deselem cause of action or suit barred. 

A Court issuing notice and hearing the case on the 
I questionof pauperism under O 33, R, 4. C. F, Code, is 
I not thereby deprived of its jurisdiction to consider under 
In ■» /,* ' (c) the questions as to whether the plaint 

. use of action or whether the suit is barred 
But the Court should not allow itself to 
i by any evidence which was taken at the 
enquiry under R. 4 or by anything which has been 
brought to Its notice by the opposite party, which are not 
to be found either on the face of the proposed plaint or 
in an admission by the applicant (A/ya Bu and Mack- 
"er,jj) Karim Iaiq Ram, 

10S9Eaag LE 263=18410 796 = 

I A.I B J9S9 Bang 351. 

I -■ — O SS, E. 5 {.%yrScope—Sutt by ehelaaf mahant 
claiming mehinlibip— Plaintiff mertly tool in 
iandt of tachn wKo Hand to .limti luislantiat advant' 
age—Leavetotue or aPptel in forma panperiS'-GrenJ 
of. 

The provisions of C. ?. Code which provide the 
machinery of leave to sue or to tppea) in forma pauptmt 
I ate not intended for the purpose of promoting the 


mahant iri a math may be a pauper and may have no 
property, but if a suit by him claiming the right of 
mahantship of the math is really promoted by others 
w >• « . < • I ' .1 I I • 1 ' ' , also found that 

' , .* ' ' I » ^ud that the 

s ' \ ! ■■ ■ , an arraniement 

•« ' I ' • p III • B cannot be per* 

/" .! uperts R. 5of 


— ' 0.82 E 7 (2) -Scope— Compromise by guar 

dianwithoutlcave— Ueciee — If void or voidable. Set 
C. F. CODE. O. 32. RR. S and 7 (2). 

1 . • • 

■ —0.32 E Removal of , 1 « 

guardian— Duty ' '' 

Where a Court ■ ■ , p • 

concerned should , . « „ • 

another person. . ' . ■ • . 

a last resort. (A" • . «« . ■ 

Uhai CiiaND. . • 


PatL.T. ■j20=19S9P WN 261= 
AI.S 1939 Pat. 385. 

O. S3, Br. 7 and 15 and S. 149 — Dumtsial of 

pauper application— Permission granted to pay eou rl- 

' . . fat in forma paur 

• ■ 1 already refused. 


\ 
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• CODE fl908), O^SS.E 8 
sented his application mala Ude or with intent to defrand 
the revenue Where an application for leave to sne in 
forma pattpcrit is rejected under O 33 H 7, there is no 
proceeding before the Court and the plaint filed along 
with the original application cannot be said to remain 
In such a case an order granting the applicant permts 


KheJERau MOLLA ILE (1939)2C»1 68= 
18110 S15=12EO 221 = 69 OliJ 420= 
43CWN 686 = A IE 1939 031 394 
■ "O 33 E ^—Seope and effeet of— Pauper tutt — 
Date of filing~Datt of app’ieation for leave to sne at 
pauper or date of grant of lene^Ltmiiaiton Act S 3 
Though by reason of O 33 R 8 C P Code, the 
suit of a pauper can be registered only after the applica 


f C P. CODE (1903), 0 31 E 1. 

——0 53, E \2~Seope of 
R 12 of 0 33, C P Code is confined In its opera 
I Uon tocases m nhich the Court has not already suo 
I passed an order either under R 10 or R 11 of 
that order ^Iqhal Ahmad and PatPai //) COLLEC 

TOR OF Gorakhpur » budhu kalwar 

18210 S37«11BA 651 = 1939 ALJ 125- 
■ .^E (HO) 82-AIR 1939 All 327 
“* • ' IS^Contlru tion and teofe—Condition 

' eosts— -Mandatory chara ter of~ffon- 
lonp tan e—ii affeett tunidicUon of Court to entertain 
subsequent sutt — Failure to take obiectian at initial 
stage — Effect— Waiter 

The provisions of O 33, R l5, C P Code, are 
mandatory and when failure to comply with the rule is 
brought to (he notice of the Court, the suit must be 
dismissed if the objection as to the non compliance of 
the rule has not been waived The failure to comply 
with the condition in O 33 R IS, as to prior payment 


lA I R 1939 Bom 418 
' o 33 Et 10 and '12—Paymeae 
to Gotierninrnt-^Power of Court to make 
not made tn de ree—AppUeaUon by G 
obtain tueh order— If eompeient 

The eRect ol the concluding portion of O 33, R 10, 
C P Code, is that It not merely declares the right of the 
Government to recover the court fees but alsoaotho* 


complied with, at the initial stage of the trial be 
•' -* ’■e Court's jurisdiction 

' r) usfABAi Shankar 

llBomLR 1269. 
— • ; 'mperative character- 

payment of costs only long after filing of suit— Sufiici 
ency C p CODE S 149 (1939) M W N 178- 
A I B 1939 Mad 316. 
0 84 B \—Deeree holder attaching mortgaged 


ted or not betore It at the time to m, 
favour of Government for payment of 
In making such an order the Court w 
entitled in Che exercise of its discretion 
of the parties shall be liable for the 
conrt'tees If no such order is incc 


even under the old 
’ h decree holder may 

under old S 9l,it 
rest in the right of 

'0 S3 Rr IQ, 11 and 14— redemption Within the meaning ofO 34 R l, C P. 

Code {Jtfahemed Naorani Chatter/t, //) BaIJU 
Lai. Marwari p thakur Prasad 18010 974 = 
IIEP 552=6BE 608=AIE 1939 Pat 7. 
■ — -O 34 B 1— /fan lotnder— Death of one ef the 
mortgagors before final decree— ffn legal represen 
tattv* not brought on record— Final decree passed 
aguntt deceased mortgagor tJtr— Validity— Right of 


Provtncial Government aggrieved by order as to pay 
ment of court fee 

The provisions of Rr 10, 11 and 14 of O 33 CP 
Code, are mandatory Though orders under Rr lO and 
II usually must be passed suo motu, R 12 gives (be 
Provincial Government a right to apply, as a precaution 
ary measure for an order as to payment of court fee 


Government to appeal against (be order passed by the 
Court as to the calculation or the payment of court 
fees in the event of being aggrieved by the same Where 
the right of appeal is not however eserctsed by the 
Provincial Government within the time allowed bylaw, 
and the decree of the trial Court had thereby become 
final It cannot be allowed to be reopened by means of 
an application for amendment of the decree itqbal 
Ahmid ani Batpa , //) COLLECTOR OF CORAKH 
PUR r PuPHU Kalwar 18210 337- 

UEA 654 = 1939 A LJ 125- i 
1939AWE (II0)82-A1R 1939 All 327 


• redemption is not 

oe of the owners of 

• without any negli 

I gence or fault on the part of (he mortgagee and a decree 
I is paoed on his mortgage such a decree is not a void 
I decree It i) only the right of redemption of the persons 
I so left out which is not affected or cut oS by (he final 
dei^ee Sacha mortgagee is entitled to recover his 
I whole dues from the shares of Ihoie persons, who were 
parties to the suit in the hypothecated properties 
3% here therefore before the passing of the final decree, 
one of the mortgagors defendants dies and his legal 
repre<entative la not brought on record the mortgagee 
having been ignorant of bis death, and the final decree Is 
passed against the deceased mortgagor also such a 
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O.P.CODE(100S).O.51,S 1. 
decree a valid dea«e against the other morfsagois. 
The; can not impeach the sale in czecuiion of that 
decree on the ground that the decree teas not binding on 
the legal representatise of the deceased mortgagor. 
Farther it is doobtfol whether they coaid rai'% the. 
qaesuon in execution proceedings, {i/ttfrr and 
Kkunikar^ JJ.) SaKTI NaTH KoY CmoUDHUrY ». 
RtClSTERED JESSOBE UNITED BaNK, LTD. 

I.L.E. (1939)1 Cal. 493=184 I.O 786= 
70 0.1. J. 47 = 43 C.W N 453= 


I C. P. OCCB (1908), O. 34, B. 10. 

1939AW.E.(HC)17 = 1939 ALJ 63= 
A.l E. 1939 All 314. 

' O. 34, E. 4— Order regulating sale of mortgaged 
property— If appealable. .Jrr C. P CODE. S 47 AND 
O 34. R 4— APPEAL. ILE (1939) All 160 = 

1939AW,R (HC.U7=AIE 1939 All 314. 
O 31, E ^—Preliminary deCTet~Subseguent 
adiui'mint out tf Court — If tan be reeognued 

The terms of a preliminary decree passed according 
to the provisions of O 34, R. 4, C. P. Code, as regards 


creditor. ^Bkide, J.) Lalit " »“> 

RaI. 41 P.IiE.629= ■. ■ . 



A I.E. 1939 Lab.' 79. 
-Afifieal from preliminary decree 
ten to makt final decree — Preltmt- 
' on appeal— Effect on final decree 

•niton the mQrig“age. the failure to Iwing any one of ( '**The<^*rt^has iurisdictlon to make a final decree dutine 


~ Q. S4, E. Scope— ^f6rtgage tuit—43i*iittoit to | 


sot being on record. (Eaufand and Manohar, //.) | 


- O S4, Er. 4, 6 and S. ii—Cempromtie mortzage 
decree— Preliminary and final decree and later a 
personal decree, if could be patted— Ltnitation under 
S’ 4S—Starling point. 

Where acomprotnise mortgage decree Itself mabes 
prorision for a preliminary and a final decree, there 
could be tio oblection to the pasting of a preliminary 
decree ander O. 34, K 4 and to its beine made absolote 
on tbe expiry of the lime fixed in the compromise. Nor 
could there be an objection to a personal decree for the 
balance being subseqnently awarded to the decree-holder. 
Time for purposes of S. 48, C. F Code, Would rao from 
thedateofthe — • j— — e^ . e 

Ilatan and b 

Ballabhdas. • 


WU u llwi, m«Uk. wul ill lllu^Jupul 

form to accordance with tbe provisions of O. 34, C. P. 
Code, the decree.holder is entitled to realize hit decree 
from the irortgaged property, {Almond, J.C. and Soofi, 
y.) MOTIRAM V. Baskeshar Nath. 1631 0 833 = 
12 E. Pesb. 18= A IE, 1939 Pegb. 34. 
— O 34, E 6— Decree under— F.xecutability— 
Jodgmenl-deblor Insolvent. See PROVINCIAL INSOL- 
VENCY ACT, SS 28 AND 44 1939 A.W B. (H 0.) 266. 

0 .34, B. 8— Absence of seat on the warrant— 
Efiect on— Validity. See PENAL CODE. S 225 (»). 

1939 Easg.Ii E. 445. 

■ - -O . 34 E. V)— Scope— Afortzage — Suit for re. 

demption— Celle of tuit—Liaii/ity for — Alertzazee— 
RtfAt «f tobe ateirded eotlt — Alortgazee raisinz un- 
foundedantl frivotoni pleas — Effect of—C. P, Code, 
S. 35 — Order (or costs— Appeal. 

In a Suit under O. 34, C. P Code, tbe Court is bound 


O.S4.E . ■ 

to fix Ike order . . ■ • ■ , • ■ 

derations, • • • 

The Court has under O. 34, R, 4, C. P. Code, (he I prefer an appeal as tocosts to a higher tribunal. A 
power to direct the order in which the vaiioos itema of I mortgagee who frivolously re^iMs an application under 

Ik. — I. • •, t.. --fj j I ^ mortgagor, and contest* a 

lut any justification, raising 
' • • founded pleas, would not only 

would also ^ liable topay 
* Igor. {Aidur Rahman, J, 

A V. rauaswawi ch 
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0 P CODE (1908), O 84, B 10 


184 10 83 = 12 BM 406« 


I 0 P CODE (1908), 0 38, B 2 ' 

I Where a lease back by a mortgagee is uart of the 


AIE * 

0 34 R 

/iighlt apail frt 
O 34 R 10 
1930 has no apr 


to bar the attachment and sale of the mortgaged pro 


which the fattier and son are members {_htnz, /) 
VaKADARAJMI PiLLAte KRlSHNAMl/RTt PILLAI 

1839MWN 302-49 LW 4U" 
A I B 1939 Mad 436 - (1939) 1 M L 8 680 
■ 0 34, B X^—AfpIt«thltty^'^Urltaete’^J/ 

mtam Adder a/ tuiiidiitemor/fJgt- 
iHg fitly personal ditrtt agatntt 
attatA and »<// morigattd firtpiriy ii 
The word 'mortgagee* in R 14 of 
Procedure Code is intended to me 
Subsisting and efiectise mortgage w 
set up by (be mortgagee against the p 
be purchaser of the mortgaged nronertv it«n<.e wuerc 
in a suit on a mortgage esect 
Hindu family the sons imp< 
the mortgagee abandons his 
rests content with a simple • 

moTtgagoT, there is no snbsi 
decree and It is not open to 

seoarate suit for the rnfnrremri i ui *u< ii a ni nrarr as 


CHANDAN Devi 180 I O 136 - 1939 O A 256- 
1939 OLE 121-1939 OWN 227= 
12 E 0 233 = A IB 1939 Ondh 128 
O 34 E 14— Applicability and scope of Sft 
T P Act, Ss 67 and ICO andC P Code O 34 
R 14 1939 A L J 642. 

■ ■ O 34, B li—Af plicahlily — Vnefrucituirf 

mtrtgagt Providing ter redtmptten at tnJ ef ene year 
er en fixed daft tn any euteeedmg year— Lean by mrrt 
gagee le mortgagor /or ene year only executed next day 
—Payment of Kattakinom by teller to letior—lf one \ 
and tame (rantaetton—Sutt (or nnt under lean— Sate I 
ef eyuety of redemption— Bar of. I 


by the lease, and the rent claimed would still be m Its 
essence a snm of money doe under the mortgage. 

/) CHJNNAPPAVAN V NARAVANA 
60LW 6Tr»l939MWN 1145 
5 S h—Seepe and ebteet— Landlord and 
tenant— Perton elatmmg title under tale deed by land’ 
lord executed prior to Uate— Demand of rent— Intef 
pleadertutt by tenant — fi/amtainability 
The object of 0 35 R 5 C P Code, is to prevent a 
tenant from compelling his landlord to have his title 


■’**■** ■ to the plaintiff 

• ■ be regarded as 

. I defendant, and 
IS therefore not 
■ ■ V GOVIND V. 

1 X.L i>. ^<>09) Bom 383 — 

16210 091-12BB 63-41BoinLB 460- 
AIR 1939 Bom 249 

' O 38 R ZSurety under for apfearanee of 
defendant — Return of plaint for preientation to proper 
Court for tuant of /uriidietion in Court— If dtieAargei 
eurety—Re preientation of plaint in proper Court—. 
fiurettfe liability— If extendi to that tmt 

The retorn of a plaint in suit on the ground that the 
Cewrt has no Jurisdiction terminates (he litigation and 
the re-presentation of the plaint in a different Court In 
effect starts a fresh litigation on the same cause of 
action Where a surety executes a bond undertaking to 
be responsible for the appearance of the defendant in an 
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0. CODE (1908). O 88. E. 7. I O P. CODE (1908), 0 39, E 1. 

trti!ira'>r« W ’*>* '***•’''••'”* *«.**•— r ■ • 


juiiMiiuiuu 11 make* nu diHererice tSat tbe plaint] 
retomeJ by the small can‘« Side of a Coatt is re pre ! 
sented <0 the original side of the same Conti. Since] 
there has been a change in proceedings, that change on I 
the prindpie o5 S. 13J ot the Contract Act, disdiarges ' 
the «ar«fr (It'aJttwti, /.) hfOlIOMED ShEKIFF j 


Itere cannot be valid Of effectire attachment before 
Judgment of imtnosaWe property nnlets the letinire* 
ments of O. 31. E. 54, C. P. Code, are satisfied. 
Alihongh Portn Ko. 5> .Xppendia F, is the form in «b>ch 


UMsauie property akitic>sgh usaed irt the fotrik pre^ciibed { 


AIE 1939 Cai 642. 
— . 1-0. 39, B 1 — Court rtfming •ntunctton on prt- 
t$oui fffiiea/ion — If can gohihnd iti order 

Although a Court has refused to issue 3 temporary 
I Injunction on a previous application, it can, if new cir- 
cumrtancea ari'e. go behind that order and make another 
ch the exigencies of the case require {Dm 
*• ,/.) ISHAR DAS V Firm of BhaionKi 

' 41PIiE833 

4 39, E. Defendant firm adopting name 

» lAat ef plaintiff firm— Temporary iniunction 

I —tf JHltlfild. 

I Where the defendant firm has adopted a name so 
j similar to that of the plaintiff firm as is likely to cause 
I confn‘ion in the mmd of the intending purcha'ers, the 
' tma faeie 

• > counter- 

• lo'tified 

p ' ' omed, J) 

41PLE 823 


'lhedue«-tion whether a patlkular property has been 
attached has to be determined «iih refttence to the 
writ of attachm*nt. Esenifthe property is nieniioned 
in the application for attachment before judgment and 1 
the order (or attachment U made in terms of that appu 
cation, but if the «nt of attachment served by the Civil 
Court peon does dot mention the property, the property 
cannot beiaid <0 be under attachment and the Judg 
Blent debtor is not prohibited from transferring it 
{.Rovdand and C^atlern, PRASAO Sah v 

SatmaRAin SaH. 182LC 7480 I 2 BP. 62° 

6 BE.820=AIE 7 oeav>,» si 

— O 38, B. 10— Scope— If control* 
tract (or sale ol property — Attachmen 
before judgment— Conveyance executed • 

If void. ArrC. P. CODE, S 64. 411 . , 

— O 39, B. Application under- *’ 
fUy— Proceeding for grant ef lettere of 

— Inherent lunldution of fftgh Caurtt. 

Before an application for injunction c 
under O 39, K 1, the applicant mast > 
property with respect to which an injunaion is prayed 
for is property In dispute in a suit * — ■ — — * - ‘ 
the grant of letters of administrati • 

that there is any property In d ■ ■ 

legaTdirgthletopiopertjkcan be 
tion for probate or letters of adml 
application in such proceeding for an order restraining 
certain authorities from making payments O* »»•— 
lylne with them whicb aie alleged 10 appertatc 
estate of deceased and re'.traming certain perw 
Withdrawing or receiving payments of the a •. 
money is not one which can be brought within the scope 
0(0 39, K, J. Although the application cannot be 
brought within the scope of 0.39, R I, a chartered 
High Court is not powerles* (o grant an Injunction 
oiherwlse than in accordance with the provisions of 
O 39, R. 1 if a proper case Is made out. It has an 
V. D. 1939 — 20 


I undertaking is forthcoDiing, injunction should not ba 
I granted fx part* except in very rare circumstances. 
\{SlentC.J.and Beie,J') MACRO RAO NiIbAYANRAO 
'f. VadOHaO TUKaram 18410 CTO- 

12E.}r 117-1939 N1I J. 483. 
— — O. 89, Er 1 and ^—Lawful txtrntt ef rights 
If eanbt retiraintd — Mortgagor tttktng rtUtf tendtr 
Affieulluriiit’ fieluf Act—Mortgagtt eumgto tn forte 
motlgagt— Latter, if eon ie rufraintd from frecetding 
mth hnltgal remedy. 

The lawful exercise of a right vested In a priori 


I property. In such 



1 United Piovinces 
-junction under 
agce from en* 
/ ) Prabho 


If can be granted. Ste COURT FEES ACT (aS AMEND 
ED fM Bihar and orissa), S. 7(»t.)(0AND Fch. (r). 

; Art. 17. 20 Pat.l*T. 855. 

— O 39. B 1— Temporary iniunelicn — Ctani ef^ 
AVceirify r4«o pnma fade tase—InttrfertH<e trf/A 
' grant of •niunelien in retetten. 
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0 P. CODE (1908), 0 S9. B 1 I C P CODE (1908) 0. 40. S 1 

An applicant for a temporary injanction must show I The Court in a suit on a simple mortgage has juris* 
that he has a pnma facte case Where the Coait grants I diction to appoint a receiver of Ihe mortgaged property 


pltcaiion ny ael<naant—‘i,ompittney 

An application under O 39, R l(«) C P Code can 
be made on behalf of a defendant who is entitled to come 
to the Court if any such act as is referred to in the rule 
IS committed b) (be plaintiff {,Aidur Jiahmaa y) 
Sivakami achi ^ Nakayana Chettiar 

1939 MWN 402«=49 L W 441 = 
AID 1939 Mai. 495 = (1939)1 ML J 619 
• ■ 0 39 E 2—Stopi—Smt fer diclaratton and 

tntunctten—Ttmporary tniunetion—Grant »/~Conu- 
dtraliens 


will be granted if plaintiff has made out xpnma faae 
case and the balance of convenience is on bis side 
iUho /) Dalmia Cement Ltd v Narainoas 

AIR 1989 Slal 256 
• ■“ 0 89 R Z^Ttmparary iitfuite/ian— Grant af—^ 
firtnetpht gntrntng 

In a suit for a perpetual injunction a temporary in 
junctionis to begranted or r«!us«d or a consideration 
of the following pomes (1) Has the plaintiff made out 
z good pnma fane easel (2) On lAhich side lies the 
balance of convenience I A person s iiile (o a plot was 
based on a deed of conveyance That deed of convey 
ance gave him a right of passage to certa ' 
nature and dimensions of that passage 
tioned ID the deed of convejance Pnma 
he was entitled to the passage as it existed 
of conveyance , on the date of the convey 
sage was a passage which connected his 
the road and ran between two compound walls That 
passage was 20 feet w ide The defendant started build 
ing operations by which he was encroaching apoo '*1 < 
passage to the extent of five feet 
Held, that Ihe owner of the plot had every rigl 
say that having made out a pnma facte z»^ he 
entitled (o a temporary injunction {Icba /") Rrij 
LAL JAGANNATK P J R SUKIA 179 I C 626= 
11 B S 143 - A I R 1939 Stad 17 
■ O 39 R ^—Ordet an oppheattan to tel aude 
ex parte ml inelion — Appealaiilily~Teit. 


order appealable (Slane C J and Pate, /) MaDHO 
Rao NAKAVANRAO l Yado Bao Tukaram 

181 10 670-12EN 117-1939 NLJ 483 
— — O 40. E 1— Appointment of receiver— Eguiiabte 
cx^^lion*~Consideratmns See C P CODE 5 SI AVd 
Q 21 R U AND O 40, R 1 1939 O W IT 206 

- ,, o 40 E 1 — Vjrfgage ample — Suit teenfaree 

P/ceiter — Pair/r at Caurt la appaml—fitferert, rattt 

eendtaxee tu arrean — Jf rugitieni graund ferafpatnt 
men! of reeetter 


IDE (1939) Bom 82=179 I 0 821= 
IIBB 265-40 BomLE 1228= 
A 1 E 1930 Bom 64 
'■ O 40 B Mortgage eu/t — Suit an ample 
mortgage— Appointment of receiver— Penvert of Caurt 
The Court undoubtedly has jurisdiction to appoint a 
receiver in a simple mortgage suit but whether it will do 
Ml most depend upon what is just and convenient 
in each particular case having regard to the reason for 
which he 1$ appointed, to the precise nature of the 
security in the particular contract whereby a simple 
has been created and bearing in mind the 
impo^rd by sub rule (2) of O 40 R 1, 
^ The fact that interest on the mortgage debt 
rrear, or substantially in arrear, can 
a factor m deciding whether a reC‘’iver 
appoinieJ the fact lha' the security is 
likely for any reason to become insofScient may be 
another factor, but the governing words of the rule are 
whether It is just and convenient and in deciding this 
matter due weight must be given to all relevant conside 
rations including those mentioned in sub rule (Z) of 
O 40 R 1 It can never be juot and convenient to 
appoint a receiver for the sole purpose of taking posses 
Sion of rents and proStt unless (hey have been expressly 
made part of theseconry for the debt by the mstrumeat 
creating the mortgage even If having done so the Court 
could put the receiver into possession 
Pt U /—A receiver can be appointed in a simple 


' '■ O 40, E Receiver —Secret agreement laiti 

judgment deilar— Fraud an Court— Enfarcraiilily 


! againitt the judgment debtor declared a charge on cer- 
tain properties and lien on some insurance policies bnt 
did not provide interest on the decretal amount Decree- 
I bolder was appointed as rec-iver to take charge of the 
I properties and to collect Insurance money In course 
' " ' • ’ • Companies made an 

the judgment debtor 
■ ■ ffer requested the 

■ • decretal amount with 

- receiver accepred (he 
agreement but did not communicate it to the Court. 
After the money was realized and paid into Court the 
decree-holder receiver asked to be allowed to deduct 
interest as per agreement This being disillowed be 
filed a suit to recover the amount of interest on (be 
basis of the agreement 

//efd that as under the agreement, the r- eiver un 
doabtedty got something tnore by way of Interest to 
which be was not entitled under the decree it was his 
duty to report the agreement to the Court and get U 
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0. P. CODE (1908), O. 40. B. 1. 
ratified. As the agreement was kept from the know- 
ledge of Cooit it amounied to fraud on Court The 
agreement thus being not enforceable at Uw. claim for 
interest could not be »ustained. (il/eir/r, y) A U.U. 
R. M. CHOTiAR Firm p. bAW Eu Huke 

183 LC. 868-12 B B. 117« 
AI£. 1939 Bang. 217. 
-■ O 40. B. 1— A‘r/4rr 0 f ^d'rjrt dtnatJ if trial 
Caurt— Property if jn medio— if can ic 
affiiiHed pfuJiit faff cal. 

Whereduring the course of tiial a reeeirer 
pointed and a decision U giien by that Court a 
rights of patties, the property can no longer be • 
be le and as <ueh there is no justification 
appmntmenc of a receiver pending appeal. / 
f/aiaHomJYerli.JJ.) BiSHtSHAR SiNGM V JADU 
NATH SibCH 179 10 215 = 11 B0.154- 

1933 AWB. (CO.J 21-1939 OW.N.69- 
1939 OA. 113 -1939 0 LB. 6- 
A I B. 1939 Oadlt 94. 
■ ■ O 40, B \—Pifklt of fartiti acthlcd iy trial 
Court — Rtitliir if can it afpoiultd in feaJinf affcal. 

When there has been a dea-ion on the merits decid- 
ing the rights of the parties in the respective properties 
coneemed. the properly cannot be said to be any longer 
'in mei/id. A receiver cannot be appointed where it 
— Il l i »..« i b « » »«iii i ,i,i f <taatiii n g J hft -Possession of the 


O. P CODE (1908), 0. 41, B. 10. 

Chandra Nag v. Rati kanta. 43 C W n 1139- 
AIR. 1939 Cal. 711. 
■’ O. 41, B. 1 — Scope — Order under S 47, C. P 
Ctd&~Apptalt iy tame party and againit time retfon* 
dent — Copy of order filed m one appeal only—Suffief 
eaey. 

O 41, R 1, C. P. Code, doei> not expressly require 
that acopy of an order which has the force of a decree 
but which Is not a decree shall be filed with the memo* 
lalogous 


if o 




Co/. Il0~2nd Casi. 

Head 0. 40. R. I <2) for O. 41, R. 


183 10 16-12BO 16-1939 0 A.544- 
19390.LB. 464-1939 A.WR (00)88- 
A lA 1939 Ondb 229. 
0 41, B. I— Appeal impreperly prttented ad’ 
milled if Court— Power to dnmiiiilal later ttage. 

Per Sharpe, /.—If a memorandum of appeal bad 
been improperly prcenled by one • 


appellant 

•' i copy of 

. . u There is 

no reason why the appellant should be obliged to file a 
cop) of the judgment which IS already on the record in 
the anak^ous appeal and which Is available for use in 
bath the appeals. {Agarioala, /.) BODH NaRAIN 
Mahtomr. Jaihori Makton 20PatLT 801. 

0. 41, B. 1 {2) —Conttruchon— lYhom any 
party to the luil hat not a pretent right to to remn/e"— 
Afeaitingand efeel of. 

O. 41, R. 1 (2) IS an enactment for the benefit of 
third parties and means that the wide words of sub rule 
(l)ofO 41, R. 1 are not to be construed to justify 
the Court in removing from possession or custody of 
< got a good title to such 
t the parties to Ibe suit. 
> the suit has not a present 
1 (2). rn whom no party to the 

sve. The provision is ts 
aiundanti eautela. KBeaument, C./ and Sen, /,) 
DaMODaRo. RaDHabai, I.LR (1939)Bobi 82-> 
1791.0. 821-llBS. 265-40 Bom LB 1266- 
A LB 1039 Bom. 54. 

O Stay trdtr— When tomet toantiul, 

A stay order is automatically vacated the moment the 


Apprentice praelieioner preteniing mrmoranaum vnia 
out tignalure and permtmonof temor eountel. , 

\Vhere the memorandum of appeal was signed only by 
a newly enrolled practitioner who was working asan 
apprentice with the senior counsel engaged by the appel 
lant and the memorandom was presented by the appren- 
tice without the signature and permission of the senior 
counsel. 

field, that there was no propt 
mem< random of appeal {Bktde •' 

Cobind Ram 179 10 

41 P LB. 327= ■ : 

I ' — O 41, B. l—Vitpeniiug xeniA eofy of fndgment 
appealed againit— Written order— If meettary. 

Under O 41, R l.C. P. Code. ‘ ■ 

(nay, in a St ca<e dispense with 
tneni appealed against The rule • 

Court must record an order di'pei 
went The absence of a re«> • v 

therefore necessarily show that no 
way be presumed from the circum . ' « ■ ■ 

the dispensation had been grantee .-r,J , ■ • 


P. Code, the 
f sale on such 
> limit to the 

. ’ but It has no 

*. (.Burn and 

Stodart, yy.) RDRMANl AMMAL v SUBHAMANIA 
SastriCAL. 1939 MWN 1154-60 L.W 645. 

O. 41. E. Vi—Steunty for eottt—AIrrt fact of 
appeal ieing in forrna pauperis — If a tugiettni 

It IS an established rule of law that poverty is no 
ground for demanding security from an appellant, so 


lasy o \V U.lb2=193aO A. 233. 
— O. 41, B. 10 (2) and E n—APpheoiihty — 



3” 


3*2- 


THE YEARLY DIGEST, ^939 


0 . P. CODE (1908), 0 41, E. 10. . ‘ > 

restore it would not come under R. 19 of O 4* 

It would not be appealable {Ijmail, /.) 

KUERf SrIOHAR Misir. 

1939 A WB (HC)739“1939 AL. 

A IB 1939 AH 783 
' -0 41, B 10(,2,)~Et]ectieM cf apptal unJer—If 

apptala‘-U 

An order rejecting an appeal under O 41 R 10(2), 
C P Code for failure to lurni'h securi’y for the co«fs 


1939 A WB (HC)739-1939ALJ 998« 
A.IB 1939 AI) 733 
0 41 E 17 — Dumnsal t>f apptal — If for 
default — T{ii~ApPtaranee, mtantngof, \ 

Where an appeal is adjourned for a short while to 


With costs' It Is clearly an order dismissing the appeal 
for default Appearance in the legal sense means that 
a patty or somebody on hi« behalf either expressly m 
words or by his conduct demands an adjudication from 
the Court (W//«^/) ALLAH Bux t/ BuDHA 

183 I 463=^12 E A 141- 


j C. P. CODE (1908). O 41, B. 22. 


join S as respondent but obviously after the appeal 
against S was time barred: 

that the appeal was incompetent becau'e the 
prayer o* C in the second appeal being the restoration 
of the trial Court's decree he could not succeed in the 
__i.i and since the 

ild not after- 
I R 1927 P. 

■ 1. {Afackney, 

• • • " • THAN HmO. 

I 182IC 1005=12 EE 43 = A.IE 1939 Bang 213. 

— O 41, B 20 — Canteiting rtsponiimt added in 
I lime— Party luppeiting appellant— If can te added 
I after ltmi>aU9n 

I Where the real contesting respondent in the case is 
■ ler parly who is through- 

and IS rnlerested in the 
added as a proper parly 
the period of limitation 
hasexpued {Biide J) RamRaTtaNi' FaZAL Haq. 

41PLE 816 = AIB 1939 Eah 346. 

I — "O 41, E 20— Omission ef a party’s name from 
decree — Plot noticed in appeal— If tan be added tn 
teeond appeal. 

Where the Zamindars were left out from the decree 


■ 0 41 B 19 and S \0\—Ditmittal for default 

—Delay in filing appheatton for rtitoration—Condtna' 
Uon—Pftvert of Court 

Where an appeal has been dismissed for default, an 


— O. 41, E \0—Suffietint tause— Restoration of\ 
appeal. 

Where an appeal which was fixed 
certain date as last on the cause list 
earlier part of the day and dismissed 
within a few minutes of the dismiss 
for restoration was made, supported 
which It « as stated that the appellant 
sent as he was attending another case 
at the time, and that bts pleader 
CoQit room In the earl er part of the 
that the case was last on the list, s ^ ^ 


\ing of appeal— Grounds for setting aside n parte- 
I dseiiion againit Aim 

I An applicant under O. 41, R 21, C, P Cocle,wbe 
I admits receipt of notice is obliged like an appliuani under 
. • • ented by sufficient 

I NATESA lyERv. 

• . 60LW. 615= 

" *. 939)2MLJ.668. 

• • * neompetent— Cress 

obieeltons—If tnn h entertained. 
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C.P. CODE (1908). 0.41. B. 22. O. P. CODE (1908) 0.41, E,27. 

Htli, that th« daim to telief was founded upon teopened when the case conies back, from the lower 
diatren! grounds from tho»e upon which the trial Court to a Court of co-ordinate jurisdiction in appeal 
Cooit's decree proceeded, and upon prtnaples diflerent against the decision after remand But if at the time of 
fromtho>« which undeilay the relief given by the remand no final deci'ion is given on a point though 
-dectee. The case came clearly within tbecondition some observations only are made in respectofit.it is 
imposed by the concluding words of sub-role (l)o{ open to another Bench when finally determining the case 
R. 22, "proiided he has filed such objections in the to come to its own conclusions on it (Mahomed i^oor 
Appellate Court, etc., etc.," and R 33 could nol*nghtly D/iaite, J J ) BarabONI COAL CONCERN, LtD. 
be Used in such a case so as to abrogate the important r. RAti CHANDRA MaKWAKI. 6BB 664» 

-condition which prevents an independent appeal from 181 1.0. 721=11 B.F. 626°°20 Pat L.T 685= 

being in eSect brought without any notice of the A.I B 1939 Fat 580. 

groandscf appeal being given to the patties who — O. 41, B. Order ef remand— IVhen not 
succeeded in the Court below. (Jrr Giarge initi/SeJ. 

I . t...... ... . T%... ,nir I xt v'titirn* A h» remanded under O 41, R 23, C. P. 

Court from whose decree an appeal 
csed of the suit upon a preliminary 
rial Court has considered and deter- 
necessary for the disposal of the 
the case on merits, and further 
there is safhcient material existing on the file on which 
the appellate Court can itself dispose of the appesl filed 
before It, an order of remand Is not Justified. (Aidul 
Qarifam. C.J. and Kiehlu, /.) SOLA SHEIKH v. 
SWAMi RESHA KOUL. 41 P.L B J & E. 43. 

r% v> .r 

• before 

wer ef 

• . • ll«p08- 

* , guired 

The 

«. • • smion, 

• , ■ there 

o. «, E, 

4't’’H’td-~"Prllieninarf Pnnt''—f 

The only meaning that can pr ' * 

wer^ “prelimmary poini” in O. 
la any point the decision of whl( 
for the fall bearing of the sait 
only on the strength of a finding 
the questions of fact have not t<- • 

reason of that finding, the suit must be deemed to have 


ivn'iOA. i2d= 

1939 OWN 216>I1R0 244= 


tffeaJ—Suhtegutnt netiet fiieeng dale at ktartHg — Tteru ' 
ter filing ff eraet-'iiietianiSlarting punt. 

Where a notice was issued to the re<pondents merely 
informing Ihetn that an appeal bad been preferred Ift the ' 
cave by the other side, so that they might appear to take 


O. 41, K. 23 and as such is can be nothing other than a 
remand made In the excrase of the Inherent powers of 
the Court An order of remand made in theexerdse 
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0. P. CODE (1908), 0. 41, E- 27. 

ezaaiined by the Couit It is no part of the duty of the 

Coort nor is it necessary for the Court to act the part 

of counsel for either of the . ■■ ‘ 

further evidence on a poii 
already been introduced is a 
dence to be adduced Such 
for the Court lo pronounce 
musi pronounce its decision 
Rale 27 of O 41 is to be ap ■ 

considering the case »- iij. 

grasp the significance 
for decision of the ca* 
been brought or wh 

rvhich shows that its true significance has not been I 
understood In such a ca' -» — »• « »■— I 

It IS necessary that further 
to elucidate the point ' • •• 

NVEJN f Maunc Tha S ■ 

HER. . ■ 

O 41, E exatninaiton of vntntst by 

trial Court on ground ot Att bung tounttl in tost — 
Apptllott Court rteordtng hit mdtnct — Proprtttg 
Where a Barrister who was an important witnessto 
the proceedings at tlie time of registration of the adop 
tion deed, was tendered as a witness at the Inal but 
refused by the tnal judge on the groand that he was 
engaged as counsel in the case, the Appellate Court 


C.P OODE(1908),O.41,E.S3, 

/.) Parawa Sangappa V. Ravancouda, 

41 BomLE.841=AlE 1939 Bom. 401. 


the reasons for 
d, result in the 
'^Agatzimla, y.) 

6 C L T 32. 

' O 41. R 33 — Alteration of decree m favour of 

I lent 

the 

iAgarwala, /) HaKi MOHAN OJHA » BanSDHAJ 
Patkak 184 IC 137=12EP 220*6BR 23 
' ■ 0, 41, E 33 — Seept—Party to tmt not totned tn 

appeal found not to be neeeitary party toappeal — Power 
of appellate Court to pass decree in Ait favour, 

R 33ofO 4 f should not be exerci<ed so as to 
deprjjre a party of a valuable right which he might have 
acquired in consequence of the opposite party's failure to 




■ 0. 41, B. 27— AVn production in lower Court— 

Additional eiidcnce—Admiiiilility. 

Where the additional evidence which a party wisbes 
to produce was in bis possession at the timewben be 
gave evidence in ibe Inal Court and no 
assigned as to why this evidence was not 
he cannot be allowed to produce it in 
Court. (.reA Ckand, /.) PURAN CM,,. „ .. . 
BaKSH 18410 164 = 12 EL 173= 

41 P.LB 388 = AJB 1939 Ball 265 
. O 41 Er 27 and 29 ^Scope—AdditionaJ en 
denet^Aimitiion of — Pro cdure— Recording of rco 


I r» AS t» ^’*^-~Sctpt— Respondent not filing 

to attack finding! 

*ode, contemplates modification 
Kllate Court at the instance of 
• lO scope where the respondents in 
the decree of the lower Court 
or when the decree under appeal is not modified in 
appeal. It is not open to a respondent, who has not 
preferred any memorandum of cross objections or any 
appeal, to attack a finding which if reversed would 


■ ■ O 41, S Z3^SeoPf—Suil ditmiiied~Appeal by 
one defendant— CretS’Oiiection by non appealing plain 
titf—Sfjintjinability 

Where an action by a person is dismissed, the appel* 
•— •-* o sa lo grant him 

• • , )ut has filed cross* 



• ■ “rests of a party Im- 
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0. P. CODE (1908). 0. 41. E. S3, 
pleaded in the trial Court but not impleaded in appeal. 
If an; such order is passed it cannot operate as rtt 
$udtCaia.(MtAtJ, S. -I/, anj Harftr.J. .1/) MaHABIR 

Singh r. Baij Nath Singh. 

1939 A.W E. (B E ) 102- 1039 EDS 
■ 0 41, E 33— .yirrV dttmtised afaimt enf\ 
offti! er tr»st eii/thtit filed aiamit 
tktt against tueh defendant tn strand 

afloat — Kean he granted. 

Where the plamtiS's <uit against seieral defendants is 
dismu'cd as against ore of them and the ptainiiB does 
not prefer an; appeal or cross'objection in the loiter 
appellate Cojrt against the trial Court's decision nor is 
the point taken as a ground of second appeal to the 
liigh Court, It is not proper to gi\e the plaintifi any 
relief under O 41, R. 33 against such defendant against 
school the suit was di«mis«ed. {.Mnkktriea and Rex 
hurgk, jj.) SURINORA Nath Ghosh t. Surendra 
Nath lORDAR. A.1JR 1939C{* 

' '0.42 E 1 (All)— If affects second . 

under Agra Tenancy Act dVe AGRA Tenanc* 

S 264 ANtlbCH. II— LIST 2, SERIAL l4 AM 
CODE, 0.42 R I (All) 1939 A L 

O 43 E 1— Order by Court uhicb . 
decree refoviBg to amend decree under S. ISl — Appeal, 
jte C. P. Code. S. 47. 4lBomLR.H70 

■— ■ O 43, B 1 ( j^C«Kr/riir/i»« and tcefe—'Re 
futing t» tet aside a salt"-^hteansng af—Ceurt deettn 
ing t» aeeeft tend effenng tsnmnable freperty a> 
teeunly initeaJ ef eaih defostl'^Reieeltan ef aff/seatien 
tt let aside sale—Afpealahiltiy 


O P. CODE (1908), O 4S.E.1. 

O. 43. R, 1 (;) {Davss, J.C. and Tyabit,J'i UttaM- 
CMAND R. Devdittaram. I L.E. (1939) Kar 417= 
18010 669 = 11ES 189-AIE 1939 Sind 62. 

0 4S.E. 1 {^^—Applscahtsty— Appeal— Abate- 

neent— Order refusing to set aside~Appealabihiy. 

O 43, R. 1 (4), C. P Code, applies not only to suit 
but aJ‘<» to appeals Ilartng regard to the proi I'lons of 
O 22. R. 11. C. P, Code, a suit, so far as abatement is 
Concerned, includes an appeal, and consequently an 
appeal lies against an order refusing to set aside an 
ahaiement of an appeal (.Rowland and Chatterjee, 
JJ) RAM RAN VlJAVA PRASAD SiNCH r- MaDHO 
Torha. 20PatLT.715 = 1939 P WN. 680= 

A.IB 1939 Pat. 623. 

■ 0. 43, E 1 [XD^y— Order dismissing petition of 

cempromste for default— Appeal 

It IS doubtful uhetber an appeal lies under O 43, R. 
l(in), C P. Code, from an order di-missing a petition 


— — O 43. B \('Q)-~Applicakility— Remand under 
inherent powers 

An order of remand made in the exercise of the 
inherent powers or the Court is not appealable under the 
provisions of 0.43, R J (Thomas, C J, andYorke, 
J) " " ■ ■ 


' 0. 43. S 1 (v^Order of remand in appeal 

• • under S lOh— Appeal. 

, • No appeal lies from an order of remand passed in an 

. , appeal submitted under S. 104, read with 0. 43, 

Code, although the order may have been passed even (Dsn Mohammad, J) TARA ChaND o. MaNKU LAL 
before the petition Is admitted. An order rejecting the KamChaND. 182 1 0. 896 — 12 EL 01 = 

petition on the ground that the penttoner tenders a A 1 E 1939 Lah 65. 

draft bond offering immovable property as security " O. 43. R 1 (xt)— Order granting review — 


O 43 B. 1 (i)— Order diimissing epplicaliem jurisdiction if on this ground alone, it sets aside an 

under O 21. R Appeal— Limitation-Starting order of the lower Court granting a review 7Rangl87, 

fmnt. (MyaBuand Shirpe. JJ) MaLONI' Ma MYA 

An order dismissing an application (o set aside a sale MaV. 179 10 916 = 11BB SOS- 

under O. 21, R. 90. C. P Code, being itself an order A IE 1939 Bang 69. 

refusing to set aside the sale, ' » ^ »• au w i rwl — rtr^,, 

1 (/) would lie against it and ■ '• 

confirmation of the sale pa& 

limitation for the appeal woi ^ e 

the order dismissing the application and ' ((, execution of 

dale confirming the sale. (Afuhher/ea, , . ■ ' '' within the mean* 

ChaRAN NAMAtUDRAf. MaheNDRA CH/ ' • Jre an appeal lies 

43 C lequently it can be 

O. 43, Z.l(i)— Second appeal— Order fetlingiaitaeke^ apon nxy ground which the appellant chooses 

aside exetuhon tale — Reversal on appeal— Second appeal \ to take, and not merely on the lirnj'ed grountls mention- 
—Competeney * ' 

Where an order pa's* ■ 

aside sate is set aside in a, s _ V' ■ “‘I-II* 

lie against the order In . ^ 4 ' A i I !' a , 



"/rr-, 


C, ^ O 4-7, %t 

y, rtn*//// Ufi‘<t, 

f^/./ t,, 

■ ^ i7//4 f fifty) »^9 ti^fi 

*•'* ''ft' 

M »(•.•«■ rf,*JA f^/iM \/‘ ,.f -itfj j, ft Ar^J 

P f J /i ,MX f ^ yttA f i >•*. t, «\ ‘"V* 

^T^y-* i * fffj< fyf tf.*^ i *y(, * f, t f\M' 

f f- h f fiyr/ K Jj “Xrt t\(A 

(j., t-ftA Z/Vy//^ t; M f,j,4 /A,l,i4 /M , fff rtU 

l^^tiT* n7fx,- 

IVAA V/« fKU , «■> 

-’■=0 Ml P 1—// l*m ~ ftf tt4/tfs 

/v I"*/ H I'/i',* /4 fM 1 fn 
f 4i/i A-jf ♦•J-'viw. AA f,r farit 

MAr- #'•■ A* f'y/A H »/ A*# 

fA-A aa>*a tA t,ii pnidfit/i (Af/4fi./4f) 

i>nu( li/i'fh ti-miih i fUA VAiit 

\k-,tA y/fi (niiiM a, 

s=-~--ff M p ] Pa hu! t A till »/ tut tn/t ff 
IIHhi7llHl’l AlflxlH AU th* lli‘0 "t Ihf //*#(/ ///f/V 
//f 

^i\AiAn»-iA\4ifU Kin H/»i«.|;i./j 

f |,f (U ihUfp* \liiU** K l«lrAf 
. ‘ ■ ««»)>» It tlflti I 

• ■ l( Vi'/ftgti |»/»»1 

• • • ll- /. « /f ll- 

• • • « *»ftt«»l (•'tillU 

(II t f|{l»THli|*l/i'l>A Ki (I* /r«n 

f( I Atl f MA»M < ( **l I " ' • M »ft t*<iil I (-• » » 

Pf -‘M? M ( / llW, 4^ titlAfl' IW 

( tMi( ^ l| \WiH>Ailhl) V^lil'AIAMXVUMI 
fMdfIt Vmii-aia I'auamma 

^ 40 (.w (4/.|(nOMWH 441- 

A I H (014 M»( Cun-MOIMJ t M M KO 

“ (( 4/ M I 4#*l ( A IrfllllA III If ttitll 

HAfiil hfiiUft f I 1 ft iufti) 

Wl MB II b btl !>■> «. , r ila (> II «*| . arfe U1 lU 

»ba| b (i I il III u u I(nmr> hi t lit 
M>ll Ih I nil t IHMb I HHl »<• Milt ( \fi • 

4fri>4 i 1/ ) MaIIHMMI M I HI AlH 
44lii join AW., 

■“■ “ (1 4^ H J \ifft fiiUtw In h"li /ft-' 
^x^Trlrbl Ir IM*! if hit AAtt^ih ft 


c T crirrs zjl 

cr CJL.J- S-T-^C’Sr^ 5 Z 2 = 
xr 2 .rJ 25 ci:.£s. 

^ 2 - i X 'li — ■“JL.'ai’ ' 

-*r-j=;rj-r'<ico act r?r=raruesa= 

■ P*” ^*4 cn ■> -, *^r» taar fccasu fr~e£ S 

^ a Ccu— ISC ti3 cesa triErai 


■a 6 * 7 . 


-• yjirrTEr 


•J4 "zza e . ..._ 

4-111.17 430=2'533ir w.jr 426= 

A !.£. 2223 jsS 

o n E 7-iO!a!--O^J„ 

tf6U44 »/ frrof gff,,re„t en fs.e tf 

tl.lUf * 

,r*,ftappruaswn fw reri-w^ co tb.- 
*** *" Jo^gTce-t a7pa.-ent 

Ml} 411* Hi irryra earn a t** *(La».jfcC, at^ked 
f.«r^6M-H,>,crp.. olifce appeal,, a l,=,ted 

< J ift o 47, R 7 'y«/ .4/, 

i/..'"** ^*!ASAr> IfAVDALr Jan ESH 

B 680- 
= 181 1 C 465 


f'nt l» 

jji 

VAV iMAfAti Ma*//MI 


imp I 

7. ti'"’. 'T reMfici* right of appeal 

r O 43 , I 1 (tiih-Order gnnting review for 
-.... l-iilgioiftl— Aiival ,y//C I' Cor>E O 43 R 1 

<»"/ 19S9PWN719 

' '■ P ^2, It. CC (JlaniOOn)— Cxtennot) of iiBe fer 

fuftil.Migtfiuiiiy— l-fMef rflliRh Court 5e# C P 
tOliffO 4S.H 7 193DB»BgLB 668 (PB) 
■'■ '^*** J— I’flvaie reference in pendmB 

t«li— Awaftl, If loinproiriitr Sai C P COrs O M 
** ^ 1030 Itao? LB 280* CP B) 

|| •» l"-Scope— II subject to O 32, 

![, “ktference to arbitralion— 


|,.)v It |.m>i|m|||.> iiiiUi (I 47 It I (* !• 

I I- It ItHbU ■ I . 

If ill *<| I I Hi I - . ■ . 

♦ t fM f. » 

11 ‘VoMi ■ » »• . 


— -0 47 H J-’A-n, 

J\ i| I >»H«>i l\ I I I * • 


•t 


HCJl li parn 10-/A man4at,ry 

rnantlatory, and if 

hHUetflh^ ming of the QHard is not given to the 
i«ti Kimtltcireunilil bepat.ed by the Court on the 
It.U «.| tS.? aivBi.l (C4w »»J liTutherua JI\ 
MAIUAMJAN ItUH I A^MtADDI 43 C W 924- 
Wch ir paras 14 and 16— Arw ,h /aa>- 

/**f »/ MPtre 

'' 'he I'atllct ciintidering that arbitrators’ kno* 
Iv'ket'fUwIt joiml haie chosen their tribunal t!v 
Courts are 
of the tri'^- 
n SA. II. 
e fata tVi* 


dinsiueting mat arbitrate 
,1. t I I* 'k* t'f Itw It si'ind hate chosen their tti 

• Oe»tt«t»c|MtUi«iftcMtHdethe toufs theC 

, ’,/M ' ’rennet, UnM . lnteif«e »lih the deei icn of 


R.tGFT- 


i-=^~0 47,W 1 \\«/» 1 W •rtW— V’ ‘ ‘ i. . 

\be evi' ••■* t i-thf, »rF irrl tet»» n* 1 1 t # i ' 

Vv 4 V V I tV‘» >"¥*'>« ««, ,thf» tnf <e t tetev, . w k .. _ - A T . R . 2933 Cat 

*iA'*.>is‘U,vbvt>sv»>^vv<FAU~n.»s ,te‘, wtitwi*N »>*» (c>— ,4«n/ mtC aje««» 

t, W evNi.tsl tHv,^ , . j VriveTM IV ^ Aa.w4V1/rf. 

isaOsiRvew aeHviN-rti.*, v-*!,#- k ^ I**-' cv^ of tHe arStrairct 

vsavsktvew V ^'1 ^ J i^« UWvwv-xy vaVe |>gU wSaaheftrf- 


Vi s-<\-evf»Vi r a-h ayv'*''*’ 

;►>. k V eos >.», rc rwvT* tVe ar<y>t M V>,e Vvvv\r*«* 
•ye-J.VrwofcX f„.t f. rak.Zktrt» 

4 « tc.fsf-im.c £r 2 -ji>ai,j i«- 
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C. P. CODE (1908), 0. 41, B. S3, 
pleaded in the Inal Coon bat not Impleaded in appeaL 
If anj sach order is pa«ed it cannot operate as m \ 
laJiCttia.K.'iftkla,S,Sf.cnJ Harfer, J. At) MaIIABIR j 
SiscH t Caij Nath Sinch. I 

1939 A.W E. (B£ ) 102- 1939 E D. 8 I 
——0 41, E ZiS^it araintt »me \ 

dtfo<di3'<t—4\’a afftai er tren Altd afatnsl 

tkit a^atntt tutk dtitadant m U\»nd 

«ft*al~tf €31 h graitliil. 

Where the plalntiS's suit aga!n<t several defendants is 
disaiis'ed as against ore of them and the plaintifl does 
not prefe.' anp appeal of cross*ob]<ciion in the lower I 
appellate Coart against the (rial Coatt's decision nor is | 
the poirt taken as a ground of second appeal to (be 
llighCoart.it IS not proper to £ite the plaintiQ any 
relief under O 41, K. 33 a£ain<t such defendant against 
whom the suit was di»Tni'*ed. (.t/wiArr/ea and Rfs 
W/A, jj ) hUKEhDRA Nath Ghosh t. Surfndra 
Nath {OROtR. A.1.E WS' “ * 

• 0 42 E 1 (All)-lf affects seco . • 

nnder .Agra Tenancv Aft 5 // ACRa Tena* • 

S. 264 Ahn hCH 11— LIST 2, Serial J4 
C0DE,0. 42. R I (All). 1939 AI»J692 

' Q 43, E 1— Order by Court which passed 
decree refu'ing to amend decree nnder S l5l— Appeal. 
Stt C, P. CODE, S. 47. 41 Bomi E 1170. 

— — 0 43. aid » e/c— “AV 

tuiingtaut anil a M/r"— A//«*i»rp cf—Caurt dtiltit 
t»t If atttft band fttin"t tmimnabli fffgtrlf at 
licurity inttfaJ af etik dtfaiil—fitltaltan af afflttalian 
taut and/ talt—Afpfalibthir 

So far as applications under O. 21. It. 90, C P. Code, 
are ooBcemed, there Is no distinction between an order 
On the application and an order declining to enteriain 
the application. A re}*«ion ol the application to have 
a tale set aside is not an; the less a refusal to set aside 
the sale wubin the meaning of 0. 43, R, 1 (/), C. P 
Code, althoegh the order may hase been passed even 
befote the pennon is admitted An order icjrcting (he 
petition on the groand that the petitioner tenders a 
draft bond o/7ering immovable property as security 


I O. P. CODE (1908). 0. 48, B 1. 

I 0. 43, R. 1 (/}. {Davtt,J.C.a’’d Tyahn,/) UttaM- 
1 CHAND V. Devdittaram. I L.E. (1939) Kar. 417- 
1801.0 669-11BS.189-AIB 1939 Sind 62. 
* ' O 43. E, 1 (k) — Appltcabtlity — Apptal — Abate- 
i mtnl~Oedtr refunngta let aiide — Appealaiilily. 

O 43. R. 1 (*), C, P. Code, applies not only to suit 
but also to appeals. Having regard to the pros i-ions of 
0. 22, R 11, C. P. Code, a suit, so far as abatement is 
concerned, includes an appeal, and consequently an 
appeal lies against an order refusing to set a«ide an 
ahaiement of an appeal. {Re-j-land and Chatlerjee, 
JJ) Ram Ran VijAYA Prasad Singh r. Madho 
TURHA. 20PatLT.7l5=1939P WN. 680- 
AIE 1939 Pat 623. 

. ' O 43. E 1 in)— O'j'rr’ ditmunng p'titun of 

I tpmpremtte far default~Appeal. 

I It is rtoutHful whether an appeal lies under O. 43, R. 

I 1 (n). C P, Code, from an order dismissing a petition 


tbeie. {Derbyibire,C.J.andAtattmAti,J) SURAJ. 

MAUL Keshan f.U A Wood 4S0.WN. 1113. 

0. 43. E. 1 {\iy^App!icai>Iity—Rimand under 
imkerent paweri, 

An Older of remand made in the ererci'C of the 
inherent powers oi ihe Court is not appealable under the 
provirions of O. 43. R 1 (Tkemai, C.J, and yarie, 
J) " ' “ 


■ -O. 43, B 1 (vt)— Order of remand m appeal 
under S k^^Appeal. 

No appeal lies from an order of remand passed in an 
appeal submitted under S 104, read with O. 43, 
{Ven AMammad, J ) TARA CHaND » MaNKU Lal 
KamChand. 182IC 896-12EL 01- 

A.IE 1930 Lab 65. 

O 43, E. 1 (w)'^Order granting review-^ 


with the provi'ions of O 47, R 7(1). 
I bearing in mind the provisions of O. 47, 
application for review, it cannot be said 
the provisions of O 47, R. 4 merely 


04 ^1.) AND Vi-. 

O. 43. E. 1 

under O 21, R. 
faint. 

An order dismissing an application 
under O. 21, R- 90, C. P C--"- *■' 

refusing to set aside the sale, - • , , 

1 (/) would lie against It and • 

confirmation of the safe pas 

limitation for the appeal wo ■ , . , . . ■ 

themdM dismissinp the aoolication and not fiom the | determinaaon of a question relating to the eaecutionof 


It aside a sale j MaV. 


179 IC 946-11 BR.S63'. 
AIB 1939 Ban? Rn 
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0 P CODE (1008), .43 B 1 

O 43, E l(yr)—S{fifie^JfiuiitelfoO 47,X 7 

-^rdtr granting review far euffieunt greuad— 
Appealatility 

An appeal nnder O 43, K 1 (to), C P Code 
tncted by and is subject to the provisions of O 47 
C I’ Code, an i an order granting anapplicatio 
leview can be ob)^ied to only on the three gtoonde 
specified in O 47, H 7 and no other An order grant- 
ing a review merely for sufficient groi-nd Is not appeal 
able (howland and Cmiter/i, //) IlARBALLALH 
I’KASAD S' JACBALLAV 1 KASAt) 18 Fat 777“ 

20PatIiT 850-1939 PWN 719 
0 44 B 1 (Allahabad)—/ ratitdingt under 
— Respondent if entitled to be heard an the merittaf 
the appeal 

A respondent has no right «ha** *• — 

(hemeilis of the appeal at any s(« ■ • 

under O 44 R 1 C P Code 
as to the pauperism of the ap] 

Verma, /J ) RaM KaJI ASH ■ • 

Sauan 1039 ■ . '**• 

1939 A Q3C-AIB 1939 All 71S 
0 44 B 1 PfOVlBO—Zr/rr/run «/ appheatian 
—Court if bound to hear argumenti prior to 

All that an appellate Court ii rerjuired to do under 
O 44 ]< 1 Proviso C i Code is that it should i>erase 
the application fir leave to appeal as a paper and the 
Judgment and deerre appe-iUd from It cannot be held 
that an appellate Court must bear arguments in support 


O P CODE (1908) 0 45, B 7. 

R 9—C. R Code, 0 52, R 66 {.Rangoon) 

The High Court has power for cogent reasons to 


1939 Bang LE. 688 (73) 

I O 45 B 7— bcope — Powers of Court— Appli- 
I cation by aolictior of successful respondent for payment 
of deposit towards fees due from respondent — Powers of 
I ifigh Coort to order J"/-/ SOLICITOR AND CLIENT — 
AGREEMENT FOR REDUCED FEE 41 Bom L B 410 
I - O 46 B 7—^eipe—R/ivy Council Aulet R 9 
I —PxleniioHof time for eeeunty — Diierelion of Court 
—Limitt to Power of Court 


of lime IS strictly limited and it would reijuire a strong 
case to induce the Couit to hold that |uitice requires an 
extension of time beyond the limit specif ed m that rule 
(neaumont,C J an/tVndia /) ShankaRp PUITA. 
BAl LLB (]939)£om 566-41 Bon L,B 047- 
AIR 1939 Bon 483 
■ 0.45 B 7 ftnilP 0 Buies B Time (or 

(urmthing seeunty^Rower of fJifh Court to extend. 


1038 OWN 1216 
“0 46 B ^—dpplieabilily—Condineni—Two 
different luiti having but one common queition between 
them but ksvmg other different gueiiioni atio—/oint 
triai— Separate ludgmenli— Appeal e— Joint hearing 
and tingle ludgment—Coi tolidali n for purpoiei of 
appeal to J’eivy Council— Rermiiiiiility — Diieretion 
of Court 

O 45 R 4, C P Code requires that the questions 
for determination in the several suits sought to be con- 
solidated shall substantially be ihe tame The fact that 
there is one common question does not entitle an appli 
cant to an order for consoliJation when there are other 
questions which are not common The basisofan 
order for consolidation must be (hat the several suits 


/,vt t^e ueyonu toe perious meniionecj uierein 
I Ibe proviMOflsof R 9ars wide and general in Ibeir 
terms The discretion conferred should be exercised 
only In exceptional clicumstsnces and where an exten 
I Sion IS cleatly supported by considerations of Justice and 
I equity {Thom C J Raehhpal Smgh Collttler, 

\ Athop and Conga Nath, JJ) BlSHNATIi SlSGH S'. 
COLLECTOR OF IIENAKEA 

ILB (1939)AU 549-1939 0LB 291- 
18110 378-llBA 660-2939ALJ 278- 
1939 A WE (11 0 )322-1939 OWN 366- 
ALB 1939 AIL 299 (FB ) 
- ' -O 46, E 7, ptOTlBO— <fpp/rfar/w» for permit 

non to furnnh leturily otheriuiie than in eath or 
Government leeurilitt —Time far mating 
Under O 45 R 7, C P Code, an application for 


dating the two appeals Totalling (he values pla e I am 
the rerspe^ive claims (he suit*. If consoli laled would 
comply with thecondii on with reg-ird to value 

(feld.lhil Ihecase did not come within O 45 K 4, 
C P Code, and there could therefore be no order for 
consolidation 

Held, further, that the Court under the rule bad a 
discre'ion to conso idate or not and was not *■ “■* 
to grant an order of ccnsolidalion as of course • 

C J and Somayya /) 


(1939 ) 2 MLJ 621 
' O 45 B 7(1)— .4/ applied to Federal Court 
appeal!— Date of the decree ‘—Meaning of 

The phrase dale of the decree" in O 45, R 7(1) C. 
iP Code, as applicable to Federal Court appeals means 
I the date which the deciee liears or the date upon which 
I the Judgment was pronounced The starting jirint of 


i: ■ - 1939PWN 807-20PatLT 005- 

V : I - ' ■ aie io39Pat cc7frB) 

; •• • , ■ (ti amended In 1020), O 45 B 7 {l)—Ai 

Q ^5 Q •J—Piteniion of time for furniihing \ applied to Federal Court appeah— Time for depeiil of 
leeurily—Fotcer of High Court-Privy Connell Ri4n,' prinUng tiargei—Powri of IH{h Courl—Snffeitnl 
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C. P CODE (190S). O 47. 

greunis fer exiettstft — OrJtr in Cfuneil «f i920, R. 9 
—AffliM'tlilr t9 FtJira! Ccurt apftalt. 

Hirritt, C. J anJ Fail 4h, y.— Under O 45, 
R. ■ (l;. C. P. Code, as amended by Act XXIV 
of 1920, the prinling co°ts ha\e normally to 
be d'fO-red wnbin ninet} days .\n eaters on of time 
nay be granted for deposit of priming chaiges after the 
expiry of 90 days of>on cau<e beirg shown, but such 
exien«ioD of time cannot exceed 60 days, and if ibis 
foriher pnlod cl 60 days has elap'cd, the Court has no 
poner under the (ule as it standi to grant further time. 
The words are mandatory and limit the discretion of the 
Court, bo far as appeals to His Mayesty in Council are 
concerned in vieu ol the language of R. 9 of the Order in 
Coiinnl of 9ih February, l'>20, the tiigh Court has 
t>o«tr in proper cases to extend time for making deposits 
of pnnting co'is beyond the limits fixed by O. 45. R. 7 
ofthe Code of Citil Procedure The word **Code’'in 
O 9 R 1 of the Federal Court Rules means the Code 
as amended or mo>bfied by any Order m Counal and in 
particular as modified and adapted by the Coternmen* 
of India (Adaptation of Indian Lavis} Order, 1937. 
Since O. 45, R. 7, C. P Code, has teen modi- 
fied by Order in Council of 9th February. 1920, 
p3«er is aUo eiven to the Court in relation to 


C V CODE (1908), O 47, R 1 
If owing to a misapprehension the counsel for the 
re<pondent to an appeal dues not urge all his arguments 
in support of the finding of the Inal Court in favour of 
his client, and an erroneous impression is created in the 
mind of the judge that couniel bad no arguments to 
urge to meet all the points raised by the appellant’s 
counsel, that would be analogous enough to an error 
apparent on the face of the record to be a sufficient 
reason for review under O 47, R. 1, C. P. Code. There 
IS a power of revieu ID cases of mistake of counsel or 
mi'take of the judge leading to e^ors in the judg- 
ment though not apparent on the face of the record. 
iPatavtaU Saitrt.J ) GOVINOACHETTIAR t-. VaRA 
DAPPA CHETTIAR. 60 I. W 668 = 

1939 M W N. 1080 =• (1939) 2 M L J. 809. 

O. 47, E. 1— Applicability— New and important 
matterorevidence— Error or mistake apparent on face 
of the record — Meaning of— Appeal— I’l'mis'al jfor 
failure to file appellant's list — Application for restora 
lion — If one for review— Power of Court SeeC.V. 
CODE, S. ISI 1939 P.W N. 832” 

A I.R 1939 Pat 678 (F.B ). 

0. 47. R \~Errer afpartut an face ef recerd— 
Mcantngaf. 


misundersiandifig as io what business would be transact. ( 
ed in the office of the Court during the vacation, and 
where the appellant is uoder the impression that it would I 
be enough if the money is deposited on the reopening | 


ll ii 0 . a,rU = A 1 R llfOir btUU loV, 
— — O 47,B 1—Greund far rmeia — DeeuianwreHg 
an nenti 

The words "any other sufficient cause” in R. 1 of 


issued as to what the Court wilt or will not due during I 
the vacation, a litigant cannot be blamed if be honestly 
believes that he could deposit the money on the reopen; | 
ing day of the Court. 

Agarwtla, /.—Neither R, 9, nor any other mle of the 


Aa.Jt. 1939 liah 46U. 
' O 47. E 1 — Graund fpr revteia—Dilftrent views 
an ^vemen */ law ppsttbU. 

Where the utmost that could be said is that a differ- 
ent view on certain questions of law is possible, and 


Court Itself 


' O 47— Consiruction —Power of succeeding Judge 
to review order of predecessor- Limits- S. 151 — Scope. 
C. P. CODE, S. I5l. ILR. (1939)Kar 330, 

— ~ — O 47, R. l—'Any other suHiiient rinion''—-RUt- 
apbrehenuoH of couHset leading to emission la argue 
eertain feints in appeal — Erroneeut impression in 
Judgt's mind — If ground for review of judgment, 1 

Y. D. 1939 — 31 


1— Ground far reiie'a— Erroneous 
ew of law~-Fefusal to eoniidtr finding of fae’. 

Where a Judge erroneously came to a conelu'ion that 
he was bound by the Ending of facts of the lower Court 
and which was tantamount to a refusal to coniider the 
question of fact. 

Held, that there was sufficient cause for a review. 
(.MjaBu nud Sharfe, //.) MA LON f. Ma MVA 
May 179 I0.946=11EE 363 = 

AXE 1939 Sang. 69. 

O 47, R. 1 — Ground for reriew—Failurt of 
Counsel tolay apfeiitr law. 

The mere failure of a Counsel to lay apposite law 
before the Court is by itwlf no ground for a 
nnder 0. 47, R. 1, C. P Code. (.Aidul Qay 


IS closed for }udicial business will not I _ 
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0, P CODE (1008) O 47. E 1 

and tfavr J) BhaGAT RADHA KISHAN t> LLOYDS 
Bank Srinagar. 41PLB J.ftE 89 

' O 47, E l~~Afistaie—/^ame ef ntetuary partf\ 
tarongly gittn 

In a case nhere the Zamindar nas a necessatf pAtlJ | 


C P CODE (1908), Scb II, pata 14 

69 0LJ B73-430WN 013= 
A I B 1939 Cal 628 
■ O 47. E 4 (2) (b)— ‘Strict proof '—Mca'itng 
of 

The phrase “sirjct proof” does not refer to the soffi 


Singh v Kesari lal 1 . • . 

1939/ ■.. . • . 


— ■ O 47, E XSnnno — Co * 

Application for review IS one of the three remedies j ~ ~ ^ gfantmg rnirw on 


furtiilKtton ebvteut on tot laet cj tot ntora — t it lait 
(or rtttrto 

Where there is an error of law, which obviously and 
without research into the roUnsa involves a lack of 
junsdiciion to pass the order of which review is sought 
IS eminently a case in which the error, though techni 
cally an error of law is apparent on the face of the 
record and rhould be corrected at the earliest possible 
time without driving the pariies to the expense of an 
appeal or revision pell ion to which there would be no 
answer 45 M L J 309 46 Mad 955 and AIR 1935 
Cat 153 Foil {H’eratuorth J) VeNKATARAYULU 
Naidu Venkata Kattamma 

49 LW 147-1939MWN 443- 
AIE 1939 Mad 293-(1939) 1 M L J 129 
— 0 47 B \—Knievt—Eotdtnet at to ttrttet 
untruttuorlAy^Powr to rtttort 

Where the evidence of ihe peon who eSected the 
lervice is found to be ontrastw orthy, the case should be 
restored and retried on the merits {Afarth S At and 
Mehta /AT) MaMOmED NliRUL ABEDIN o Shah- 
ZADI 1939 AWE (BE) 68 

0 47 E 1 — Stape^Rtvteut—GrJunJt f • 

Sufficient reason— What amounts to 

A review is permissible under O 47, K 1 C 
Code if there IS ~ „ . ..r 

record or somelhi 

Ckaitcrn, //) . • ■ • 

PbaSad 


grounds menlioned in O 47, R 7 (Fail Alt and 
James //"t KESHAB PRASAD MANDALr JANESH 

WAR Prasad Mandal 6BB 660- 

HEP 588-18110 465 
' O 47, R 7— Scope— If restricts right of appeal 
under O 43 K 1 (ti*)— Order granling review for 
sufficient ground— Appeal See C P <3onE 0 43 R l 
(w) 19S9PWN719 

— — 0 62, E 66 (EaBEOOD)— Eatension of time fcT 
furnrhing secoiiiy— Power if lli^h Court See C P 
Code, O 45, K 7 1939 Bang LB 668 (F B ) 

I Scb II para 1— Private reference in pending 
suit— Award if compromise See C p CODE, O 23 
R 3 1939 Ba&g LB 280 (FB) 

Scb 11 para I— Scope— If subject toO 32, 
K 7— Suit for paitiiion— Reference to arbiiralion— 
Minor defendant— Omission to obtain leave of Court to 
enter into agreement of reference— Effect on award and 
decree based on award See C P CODE O 32, I< 7, 
20 Pat L T 170 

—Scb- II para 10—// mandatory 


- ■ — Scb II, paras 14 and IS—frror tn taw — 
Inttrfirenee 

J Where the parties considering that arbitrators* know 


The expression “any other sufficient reason" id O 47, 
R 1 C P Code means any other sufficient reason 
analogous to tbo<e specified immediately previously, that 
IS to say. to excusable failure to bring to the noticeof 
the Court new and important matter A Court can, 
therefore, entertain an application ' 

order on the ground that it was pas 
which was void under S 107 (1) of 
India Act, not having received 
Governor (Jeneral (A/itter and 
STEWART P BROJENDRA KiSHORE 

184 1 0 689 .. 12 EO 274 - 2 r,aL.J 112 - I 


A I B 1939 Cal 557 

- —Scb II para 14 (6)— Aboard not signed by 
arhlratort on eami da/c—P'otsdity 

The tnere fact that one of the arbitrators signed one 
day latercannot rnake the award Illegal when the deci 


— flcb H, para 14 (c ) — Supplemental award— 
Valtdtiy 
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C. P. CODE (1908), Bcb. II. ¥aia IB. 

A second or sopplemental award givert by tbe arbitra* 
tort tn paranance of a reservation tnade in ibc first 
award is not illegai, and iC cannot be said to have been 
passed by the arbitrators at a time w'-*- •••'- 
funtiut ffficxe. {^Dtrbyihrt, C.J onJ < 

hIUKUNl)Al.At. TAKRASHI f. PROKA! •' ■ 

PakbaShi. 70OL J.43*=AIB 1 

- Scb. II para 1&— — St^ttmint iy 

a rtftrte—Atrt€mt'H ta chidt ij statimml »f 

The provisions of Sch. II, para. 5, C.P Code, have no 
application to a ca<e where parties agree to abide by the 
statenient of a specified persori and he makes such a 
statement in Court. Para, 5 applies solely toth* 
dure of arbitration under Sch. It, S. 20 of the 
Act would apply to such a reference and as 


C P CODE (1908), Scb. II, para. 18. 
question It also makes no difltrence if theteby the 
Judge must decide questions which aflect hiA own juris- 
diction because his decision on questions of jurisdiction 


12B S 75=AIB 1839 Bind 241 tFB). 
■ ■ Sch II para lb— "OlAtiuiie invalid" — Artt- 
iralar ^^eeii/iiff Ais fifu.tr s. 

The words ‘‘or oihtr«i‘e invalid’' occuinog in para. IS 
are comprehensive enough to iiiClude all kinds of objec. 
lions Where the objection that the aibitralor exceeded 


193dALJ 1°A.IB 1939 All 176 
~ Sch. II, para. 15— Award— Older setting aMde 
— ReviMon.iflits .See C- P. CODE, S ItSAND S('H. 
11. Para. 15— AWARD. 1939 OWN 751. 

— Scb II, para. IB— Award, setting aside of and 
arbitration super*e<t«d— Revision, if lies. A// C. P. 
G00E.S 115 AMD '•ch. n Para. IS. 

1989 OW,N. 716 

— Scb 11, paraa 15 asd XZ—Ca^ttrutuan— 
Dttrtt fat d ex av/ard—Apptaf en graund that dttrtt tt 
tmalid—Miiiiitainakiliir. 

The words of p«ra I6 of f 7 
are perfectly clear and it would b 
plain language and the obvious 
It were held that an appeal lie • 

upon a judgment pronounced a • 


41 PLB.s'so* AIB 19S9Lab'69. 

Scb II. para 15— Piwir tf Court. 

Para. IS of bch. II of C, F. Code does not piovjde 
for the Court setting aside an award in pait only. Ibe 
fact that the consequence nf seitmg aside theauardis 
an order superseding the arbitration is a strong indica- 
tion that the whole award mu<t beset a‘ide {Norman, 
/CJ5.) hlAHOWEDVUSUFt' A2IM ULLAH. 

1939AAfL J. 16. 
———Bcb. H. para Xb—Jfeftrtnee fa arhtrotian— 
Ariilrattr, ducat end fa it indciftd fa ane cf farftti— 
Kcftrtntt. tf tan it tuftrtcdtd 
A Court does not act wit hoat junidiction in passing 


’ 5BB.198«AlR.]9SUPat 1'70 

, ' . . . —Bcb II, para Xb-^Ariitrater—PoiiUantf—If 

, , • I . tamt at that ef tammttitamr—Diilintfitn. 

however, the award i» accepted, it means that in the Thecontennon that the po»>Hon ©fan arbitrator Is 
opinion of the Court It IS neiilier void nor invalid, and I'k«»oat of a commuMoner appointed bj Court fs obvf- 
the opinion of the Court cannot be challenged in appeal O"'’? ""'enable The essential diffeience between a com- 
Para 16 inertly gives eflect to the principle of finality of 'ni'*tooet and an arbitrator it that the foimeris an 
awards, and the inieniion of the Legnlatu.e evioeotiy is officer selected and appointed by theCouri.ln whose 
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0. V. CODE (1908), Scb. II. Para, 20. 

The stay of a suit under para. I8 of Sch. 11, C. P. 


of the salt, there is no occasion for an arbitration, and 
a pending suit between the parties ought not to be stay 
ed in such a case If the plaintiff is not aware before | 
the institution of the suit, that there is a difference 
between him and the defendant or of the natuie of the 
difference, he cannot be said to have gone back upon 
his agreement to refer to arbitration or is attempting to | 
go back upon it by rushing to Court Fuiiher if the 
baMS of the main defence in the suit is that the contract 
was induced by either fraud or misrepresentation of the I 
plaintiR anc^ihis question does not come within the | 
scope of the arbitration clause the rights of ibe p.rlies 
involved tn the suit should be tried bj the -• --•* 
prayer for stay should be refused (Afilt 
fur Raktntn.JJ^ LaDHA SiNCH *> jvr • • 

SinCHaDEO JLR (1930) •• • 

70O.LJ 140-43 •• . •. * 

- —Scb II, para ptiuri qh unrtgitttrtd\ 

prtv^U avi<trd-^'f nullity^Exi’.uUng Ceurt^If ton i 


OOMPAHT. i ' 

" Ltiutdation—Chtl fund eendudtd by company 
— Pnu winner— Suretitf gitinf eeeurity to enable 
prtu wnner to recene payment and undertaking 
tiabilitf for future iubteriptione and gitmg their own 
non-pnted tiekete at leeurilyfor due payment— Default 
by pnu winner— Ktght to le' off amountt due to tureUet 
under their liehe/t tou/ardt tuiienplioni due by 
defaulter. 

The principle in equity that a creditor is not entitled 
to recover the amount of his debt for which security has 
been given when be u not in a position to return the 
security applies when the debtor and the person giving 
the lecarity are the same person here the bolder of a 
chit in a chit fund condocied by a company bids the 
chit and gets payment of the price money on getting 
other persons to stand surety for him and those sureties 
give as security their own non prized tickets in the chit 
fund as 'ecuniy for the future subscriptions payable by 
Ibe bidder, and the company therefore goes into liquida 
lion, itiSTKrtopen lo the bidder who bas committed 

le amounts dae 
b the company 

• Uo liquidatioo. 

• • ‘ • BankSubsi* 

DIARY CO , LTD , SUNDAKA VaRAPAN f, MaNI 
AtYAR. EO L.W. 306-AIB.19S9Mad 916- 


Court which passes the decree 


tmmow 


A IB 1939 Bang 46. 

Winding uP—D<bt due by eompany not payaile 
in pmenU— Set-off agoimt debt due le company — 
n,t. . r «.♦ . I tment ef debt due by it— 

• * •by him in tifuidatien 

'fraudulent preference. 
- mpany is not presently 

„ St moneysowing to Ibe 
I company in liquidation If a debtor of a company takes 
bt due by the company, before it 
a seC'oS of the one against the 
n liquidation proceeding*, and it 


on the award and the 
• ' ntertain 
of the 


paia 1.1 V. ^ , u« » •* aua uwir, yy / MuriAM 


COMPANT — of atiociation— Requirement at , 
to number of managing dtreeiore— Appointment of a \ 
lesser number— Effect— Legahty of their aeh. 

Where the articles of association required that the I 
Board of managing directors should consist of a certain 1 
number, but as a matter of fact a lesser number only is | 


— ■ W inding up—Empleyeft lecurily for good con 
duet— Depout of teeurtiy money earning interest— 
\ Whether trust money— Employee's right to (lam pno 
! rity— Companies Act, S. 782 ff (1) 
i Where an employee of a Bank in liquidation applied 
to Court to be paid back a sum of money furnished by 
I hiiD a' security for his post, in full, and in priority to 
tbeciaim of any creditor, and on the facts of the case 
the question arose whether the nature of the relationship 
between the Bank and the employee in respect of the 
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COMPANY. 

principle of the general law of trusts is that when a sum 
of monef is handed (0 another person who accepts it for 
a purpose declared at the time, a binding tru«t is consti- 
tuted in re<pea thereof The fact that the person to 
whom the mone; is handed over happens to be a Bank 
does not aSect the pnrciple. Where a trasi is complete, 
provision for payment of interest by the tinstee would 
not make the trustee a debtor and from the fact of pajr- 
nent of interest alone the relationship of trustee and 
ttstui fiu trust should not be negatived. If the matter 
was governed by the provisions of the Indian Companies 
Act, b 2S2-B (l),as amended by Act XXII of 1936, 
there can be no doubt that the answer will be that the 
relation between the Bank and the employee is one of 
troMee and rr/Zai fxe /Part {ytnijtjramana Kae, 
GOPALAKRlSHNA’i V. THE OfFiCIAl. LlQUIDA 
TORS. T. N. AND QUILON RANK. LTD. 

1938 M.WN. 1837-49 L.W.181- 
1939 Comp O. CO-ALB 1939 Mad. 337- 



j COMPANIES ACT (1913), 8. 28. 

I preference shares had been declared or paid for several 
years prior to the winding op. 

Held, (<) that the surplus assets must be applied in the 
first place in repaving to the holders of preference shares 
the amount paid up thereon and the residue belonged to 
the holder* of the ordinary share*, (>>) that the arrears 
of preferential dividends could not be treated as “debts” 

. and therefore to be paid out of the assets of the cod>- 
pany befote the "‘urplus assets" were ascertained. 
'{f-^rt mlh3ms,f) NEW RING MILLS LO.LTD. 
(IN Liquidation) Inre ILB (1938)2Cal 633 = 
17910 733=11 E.C 609 = 1939 Comp O 128 = 
AI.E 1939 Cal 126. 
COMPANIES ACT (VII OF 1913), S 4 {^)—APp‘t. 
eabtlttf — Existence ef legal rtlatien between share 
haldert — If neeti/iry 

In order to constitute an association within the tnean* 
ingofS.4,the exisence of the legal relation between 
more than twenty persons giving ri«e to joint rights or 


were made by the price winuer, il the company goes 
into iiguidaitofl, the olTiuaUiguIdator of the company 
cannot be held to be di>entltled to recover front the 
prUe.winoer any moneys due from him for future sub* 
senptiofls on the ground that the company, by going into 
liquidation, has reached a position in which the tecuri- 
tie* which bad been taken from the sureties cannot be 
returned. So long as the securities * 

and have not been wrongfully deal. • 

pany, the lutetits would be entitle 
the assesis realized, whatever the • • 

may be. The debtor therefore cannot claim immunity 1 
from liabilily to pay the amounts doe by him. ^CmtleA 
/.) Mani Iyer v. official Liquidator, t. N I 
Bank Subsidiary Cosifany, Ltd. 

1939 M.W N. 1193. 

W inding up — Surplus assets — Preferertee share- 
holders — Rights ef— Arrears ef * ». •» ' 

—Payment cf. 

Il was provided by the Memor. • 

of a company that the preferenc • 

both as regards dividend and cap 
ordinary shares The articles o 
that preference shareholders shot, 
profits of the company, if any, as » . • 

a cumulative preferential divide 

annum on the paid up amount of ' , ' ' ' 

held by them, and subject to the rights of the preference I 
ihareholders, the suiplus profits shou’d be divided 
among the holders of the ordinary shares. There was 
also a further provision that if the company sbcnld be | 
Wound up. the surplus assets should be applied in the | 
first place, in repaying to the holders of preference 
shares the amount paid up thereon, and the residue 
should belong to the holders of ordinary shares. The' 
company was wound up voluntarily, and no diridcsd on 


they 

very 

hire 


I 1939* Comp'o *254'ii^A I P..19M Eas'g 273 

Sg. 4 (6) aod 2.%%—Olfenets under— Cate tent up 
,iy Pelsee after inveiiigatien—JuniJietien ef Magxi- 
I irate, 

I It istrae that ofiences under S 4 (5) and 5 383 are 
non-cognizable and cannot be investigated by the police 


1 ‘l939Comp 0."‘254=AiE.1939*EaDV-”273 
I -. = 5 21 {.^—Undertaking te purekaies shares by 

iignatenei ie armies ef astetsahen—l f meney lecemet 
due (real thesn 

Though money becomes a debt when it is due under 
|l= assnciaimn and memorandum >t does not 


PreefSahttnitr fer shares tn snemerandum ef 
asieeiedian—Lsability ef—Aistnet ef rtsduticn allettsng 
tkartt— Effect ef. 

A person who subscribes for shares in the memoran- 
' dum of sissociation of a company must, by S. 30 tl) of 
I the Companies Art. be deemed to have agreed to be. 

I come B member of the company, and on registration hU 
name must be entered as a member in the register of 
1 members. But an express alletmtnt of shares 
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COMPANIES ACT (1913), S 38 

necessary in order to give rise to a liability to pay np the 


sufficient lo show that there was any aUetmtHt' of 
shares, where there is no record in the Minutes Book of 


(1939)1 MLJ 531 

' 3 38~/4/va’'(/ of eoili—DiKretioH of Court 


29 Pat I.T 703=AIR 1939 Pat 603 
” “S 38—Dflay in mhig applieatio i~Eff ft of 
A mere delay in making an application for rectlBca 
tion of the register under S 38 of the Companies Alt is 
no ground in ii<elf why the Court should not exercise its 
Jurisdiction under the section {Wort /) MOHADEVl 
V MOTIHAM ROSHAN LaL COAt Co 

6B H 659-181 I C 731-11 E P 639- 
20 Pat L T 703- A I B 1939 Fat 60S 

•"“■*3 38~Rttu Uon of liart tafilal— Confirmation 
’—ContidiratioHf for Court 
It IS an elementary principle of law relating to joint 
sto V company that the Court will not interfere »i h the 
internal management of a company acting wiihin us 
own rights and in fact has no jurisdiction todo so In 
an application under S the Court i« only concerned 
to confirm the proposed redu non and not the resolution 
passed by the company The validity of the resolution 
cannot therefore be questioned in such apo) ■^i on The 
only que tions to be considered by the . 

Ought the Court to refuse its sanction 


COMPANIES ACT (1913) B 163 

under a Natatory obligation to pay 5 per cent of the 


{requirement. That being so a company should not be 
allowed to take advantage of its own wrongdoing and 
neglect of the provisions of the Act by demanding the 
share money subsequently (Cruer,/) RamlaLSaOv 
KDMEKMalak ig39NLJ 305- 

183IC 748 = 12 JT 80-AIB 1939 Nag 225 
S 103-~Fai/urt to fay for share! By direetart^ 
I If renders shares liable to forfetlure 

Whe e the directors who have signed the articles of 
association and memorandum undertaking to take a 
certain number of shares and pay for them, fail to pay 
for them it does not necessarily follow that they are 
liable lo forfeiture of their shares {AUsop J) VjSH 
tVANATH PKASAn JaLLAN K HOLVLAND CINETONE, 
LTD. BENARES 1939AWB(HO)716 = 

1B39ALJ 95D‘ 1939 Comp C 321 = 
A I B 1939 All 739 
— ' 3 \^8~I»strument creating charge— Non 

registration —Effect 

\n inMrument creating charge on the property of a 
corporaiion. If not registered with the Registrar as 
provided by S J09, is void as against the Official 
Receiver {Lebo, J) INDUS FILM CORPORATION, 
LTD. /ore 181 I C 681-UB8 234- 

A IB 1939 Sind 100 
3 109(1) 01 (f)— /'“/<’«//«/ tharge—Meamng 
of 

Where the assets of a corporation are of a fluctuating 
I nature and must change from time to lime in the 
I ordinary coQr<e of bu ine^s and while taking loan 


reduction is shared by all and is designed to work justly I 
and equitably and where it does not involve diminution I 
of any liabitiiy in respect of the unpaid capital or pay I 
ment to any shareholder of any paid up capital and 
there is evidence regarding the loss of capital and non 
representation of available assets there is nothing lo 
prevent the Court from confirming such reduction 
(.Shaw / .... 

Burma 

s 

iton — /m 
cf torpor 
The C 


' 8 \\^(3'i—Afplieahilily — Refusal by managing 

agent to produce books before Inspector— Inipeelor not 
validly appointed— Offence— tonvietion of managing 
atcnl—SusCainability— India end Burma (Transitory 
I Rrevi stmts'} Order, 1937, para 8 (2) 

The refusal on the part of the managing agent and 


LORPURAUUN Inre lol a vul-- 

11 B S 231 = AIB 1939 Sind 100 
I ..-3 101 (3) — -Trape of — Allotment vsthout tom 
pliance with requirement of S 101 (3)— Legality- 

Company, if candemand share money 

Sub S (3)toS lOl of the Companies Act lays down 
a mandatory requirement The applicant for a share Is 


18310 762=12 BM 371 (1) =1939 M W N 743 = 
4DCrLJ 835=1939 Comp c 252= 
AIE 1939 Mad 689=(1939) 2MLJ 97 
■ 3 163 —Applicability — Foreign C mpany — 

Bank ineorporateJ and aving registered offee oitltde 
grthtk India but hiving eentral r ee m British Indit 
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COilPANIES ACT (1913). S. 153. 

—Affhcatiett unJrr S. l53 — JumJielitH tf Brituk 
InJian Htih Ceurt~' Caurt”, ntJHiHfef. 

Ttie iligb Court bas iuri^diction lo entertain an 
appliCa*ion under S. 153 of the Companies Act, at the 
instance of a creditor or a member of a (oieign com- 
pany. A Bank incorporated outside British India and 
having Its registered office outside British India iv a 


elple^vlull i^uiL in me case 01 an antegtsiered com 
pany including a foreign company would mean “the 
Court in wbicb the said co npany is liable to be wound 


— -3 15Z—Afifilifaiilily-~/f tenintd to eompony 

viieA tt lit He of irine v/aunJ up. 


COMPANIES ACT (1913), S. 163. 
because the same is not based on correct information as 
to the affairs of the company The Court can call for a 
report giving a fair idea of the affairs of the Company 
and on that information the scheme as adumbrated or 
With the necessarj amendments can be circulated along 
with the report A Court ought not to decline to order 
a meeting of the creditor^ unless the proposals are 
” ■ ‘ ■ T • - f the Companies Act 

’ of a-ceriamed fai-ts 

• . ■ VNCORE NATIONAL 

AMU VUll-UU UANK, L,IU , in tt. 

18310 35S«12KM 272= 1939 Comp C 14 = 
1938 M W M. 1313 = A.IR 1939 Mad 318 

't ' ' ' •' Court Under to eon 

the High Court to deal 
.cheme when sanctioned 
• perative on the company 

. ' affect the jurisdiction of 

’ tnirtta^amana Rao, 

• • QuiLON Bank, Ltd , 

• a ,} 353 = 12 a M 272= 

=1938MWN 1313" 
AI.B. 1939 Mad 3l8. 
- .8 IBS — /urtsdtcUen— Foreign company— 

Order for xoinding up made 6y foreign Court— Apph- 
... et. ■ i jndtaH Court unief S. 153— Com- 

trrant for holding that because an order 


leiinoiilitf. 

Even after an order for winding op a company has 


tieprive lue cieuiiurs oi uieiiioers of me tiKix onie an 
order for winding up is made and place them at the 
mercy of the liquidaior who may or may not chooseto 


eredilere to eeniider lehime—Contiderolionr for Court \ 
m ordering. 

The Court has to exercise its discretion in making an 
order under S. 1S3 of the Companies Art. There Is a | 
distinction between making an order under S 
and an Older under S l53(2)wh«n the schem" 
before thr Court for sanclion after the approva 
majority of the Ccutt. It is very essential 
echeme put forward before the general body of _ u...„ j . 
must as far as possible be based upon correct Infirrma- 
tion 5 and any scheme which Is approved most prima 
facte appear to be based on correct informalion and j 
date But that does not mean that an application I 
under S. 153 to call a meeting of the cieditora tocon- 
sider a proposed scheme should be rejected meiely 


, going on— wilt iiui evei uu&e tue i.uuit up lui. 
forensic roles whicn govern the conduct of its own 
hooidation* The snderlylng principle is one of co- 
es of justice 

• ravancore 

. ’ ’ . " omp 0. 14" 

• ,9 Mad 318. 

— — 3 163— Afo/ire of meeting terved on creditor— 

tMter ajiigning 4«i inlereil to deitor of company before 
-tnte of •nreting—Aiaignee, tf Sound by tcheme 

m ter the issue of a notice of a meeting to 
me under S 153 of the Cornpanies Act on 
• ' body of creditors of a company, one of 
■ hts interest to a debtor of the company 
alter the receipt of the notice and before the date of the 
meeting, the assignee n bound by the scheme adopted 
at the meeting and sanctioned by the Court. He cannot 
contend that he belongs to a class of "debtor creditor" 


- — — B 163(1)— of ereditort or rUrt of 
creditor/''— iVeaning of— Afeetinf of foreign .reditert— 
I poeotr to Coil. 

I Tbeexpression “meetingof creditors or class of ere- 
ld«tors’’inS lS3(l)of the Companies A ' 

I Interpreted as compiising all creditors 
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COMPANIES ACT (1913), S 179 1 

whether In British India or outside There is nothing 
to preclude the Courts from directing a meeting of all | 
such creditors The question of principal liquidation : 
or ancillary liquidation does not matter {Vtniata I 
ramatm Rao, /) TRAVaNCORE NATIONAL AND 
QuaON Bank Ltd /» re J83IO 353 « 

12 BM 272= 1939 Comp C 14 = 
1988 MWN 1313=AIE 1939 Mad 318 
Ss 179 and 183 (5)~-CeuftrtfetiJn ttnd rre/r— 
—Cempany—iVitiditif' up-^Permtsston te Itqutdatar tp 
tell property for price not lees than a fijted turn — Con 
tract of tale hy liquidator per turn in exeett of ttipulol 
ed price— Sanction by CeHrt~SaM{lien acted upon-— 


COMPANIES ACT (1913), S 229 
- — S. 282 B — Employees' cash security fund— 
Company depositing same in Scheduled Bank — Latter — 
If bmmes trustee See Banker AND CUSTOMER — 
KRLATIONSHIP 1939 MWN 1066. 

— — S 227— Scope and effect of~S 57 Prendency 
Towrj Insoltency Act— Distinction — Notiee~Rele- 
vaney 

The difference between S 57 Presidency Towns 
Insolvency Act andS 727 Companies Act, is that white 
I bona fide payments to creditors by an insolvent subject 
. to the very important foregoing sections in the Insol 
I vency Act are permissible and valid and may generally 
bequiteproper payments to creditors of debts previ 


Suhequcnt rnocahon of eonetton—Peteer o 
Inherent power to moke sanettoH 
Any sales or cc^tracts ol sale effected by 
liquidator of a company which has gone into 
in pursuance of the Court's sanction previously 
are not mere conditional agreements subject lu suuse i 
quent confirmation by the Court Once the Court! 
has sanctioned the sale ol the company s <3te of the ' 
property and has fixed a reserve price, the mailer is 
closed so far the Court is concerned and the liquidator 
is free to dispose of the property provided he observes 
the conditions previously imposed by the Court under 
S 179 ol the Compani 
dispose of the prop rt' 
the Court It is not 

offers and to submit them lu me t.uuii lor 4ppiuv,ii 


of debts existing at the time of the presentation of a 
petition for winding up made after the pjesentation of 
tbe pelilion, cannot be so regarded Transactions which 
the law regards as improper and declares loid, and 
which a company conducted with due care and attention 
ought to avoid cannot be regarded as transactions in 

• ' U . C... -^Jy { qj . tljg 

rial whether the 
• had or did not 

* etition for wind 


revoke its own sanction nullity the contract of sale 
Neither S 179 nor any other provision in the Companies 
Act gives any authority to the Court to revoke the 
lanetion granted by It S 185 (5) of the Act is also of no 
avail because S 183 (5) Clearly cannot apply to a case in 
which the act or decision of the official liquidator hasbem 
performed or made m pursuance of the Court’s express 


CO./nre ILB (1989)Ear 460 = 38410 428- 
12 B 8 lOS-AlB 1939 SlBd 290 
— S 227 {2'h-Applicahltty— Payment! by innir 
anee company after eommeneement of vnnitngup—lf 
void 

Where an insurance company makes payments 
V .w, „ r.~ np. the 

pohcy- 

w hich 


- ■ S 183 (6) — Applicability— Act or deasion 

liquidator in pursuance of expre<s sanction of Court— 
If can be cancelled See COMPANIES ACT, Ss 179 
AND 183 (5) 50 I.W879 

- " S Father applying for shares fer minor 

eons—Ltabtltty as contributory 

tiT „ < La _ 4 / . u „ _ "ompany for 

m on their 
cheque oat i 
tbeir names 
ints and the I 

balance in those accounts was drawn Out tbe minors 
when they became of age I 

/frW, that the father when he signet* ’ ' 

on behalf of his minor «ons most be la 
the sons were incapable of contraciir 
that therefore be must be treated as 
shares and that consequently he and not his sons was I 
liable to be put upon the li«i of c * 

D J and Afonroe, MUSLIM B 
(IN liquidation) Lahore / 

^ ILB (1939)Lah ‘ I ' ■ . 

1939 CojnpO 309=/ 


ALL India Home Relief Insurance Co /« re 

ILB (1939)E*r 460=18410 428 = 
12 B 8 108 = A IB 1939 Sind 196. 

8 227 {2')~Seope of 

Transa tions made after the commencement of a 
winding np which a Court would validate under S 227 
(2) are transactions bona fide en ered into by a company 
for the benefit of the company and those Interested in 
the assets of the company for preserving tbe business 
of the company as a going concern and not to the deiri 
ment of other creditors {Tyab/i, y ) ALI INDIA 
Home belief insurance co /nre ^ ^ 


tep—Employees prmndent fund — If part of assets of 
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COMPANIES ACT (1913). S. 230. 
goverr ibe coodDi^ oJ it5 o«n l):)ui<]alion S 230(1) 
(.f)oitbe Companies Act. asamtndid in 1936 is a 
forensic to'e in this $er«e anC caght to be applied m 
the maiter of « inding up of a foreign company ubich is 
an onregi-ieted coinpan> ni der (be Act and that provi 
sicn wcutd tberefoie apply (o the case of asumdue (o 
ary emplojee from ihepiovidtit fond accouni mam 
tained by the con par} Wbeie a proMdent fand is 
esiabU‘he« for the benefit cf the emplojees of a com 
paoy, called ibe employees provident fund tubscriptioii 


I COMPANIES ACT (1913), 8. 282. 

I only undertake the responsibWrty of barring tbe‘e legal 
remedies to n hich the people viould ordinarily be entitled 
if It «as certain «ithin reasonable limits that they uoold 
DOI "Offer any real loss b> being deprived of these 
remedies Where the Court is not satisfied that the 
compan} IS in a solvent condition essentially an order 
onder f> 277 N cannot be passed (Attsop, J ) Hen- 
ARES Bank I.td , bbnares In re 

1939 A WB (HO)707“1939A1.J 1009= 
1939 Comp 0.321 = A IB 1939 All 726. 


, S Zi2‘'^S'epe and e/feet ef— Company — Em- 

• . ' Prevtdent Fund depanted in Bank—Ltahhty 

. . . . , ^ ikattruttee— Extent of. 

. , , fact that a Bank is given notice that money 

theemnloveetsthatofatrusteeandc«fM«i.e/wfandl--’‘*-^‘‘*d •* does not make the Banka. 

• * ' »•• « ’"'al consequence of such notice is 

. lid not participate in a breach- 

. , S. 282 B of the Companies Act 

, . I . ' . doty to invest all provident 

. rides mentioned in b 20 of 

“ . , , . all such moneys belonging to- 

£ilnS.tj' rai.Wt,.d <>i.er.ii« I ■“ »“«« »' .o.iimnr»n,.nt d 1 ih. Compani.j 

of S 2J9 if Comp.o.« Aoi.«d S 52oJ «».''« •‘“I' >» 

rffidtocT Ten. InrfT.ocj flti, lb. t..d fond "'V miom by ."toI in.J.ta.MS not «<c«d 
do- .ot fom p... of tbe of lb. compjnyi ll . 1", »“»b.' ond pot 1... In omoont^ tb.n 


■ t a., jd..— j„-. *. -.a jn a BanK prior lo lue 
• 282 B of tbe Companies 

> the deposit is renewed 

• . . ce It cannot be <aid that 

iiuu.o-.-. ..a ah of tro't on the ground 

ChiRaCH Din f Official Liquidator, PeoflesI that the moneys are not invested in approved securities 

, I 'i ' I — oJ «- c en rt» fK» 'paiKt* Art as required by 

a ■ a .1 ' . a ' ' as the amount 

■ ' ' S ■ It a trustee in 

’. t a • pany may be a 

. • ' ■ ’ In its hands. 

... there can be a 

• ■ . . • nch of tt as is 

. . s . a a ■ . < itines, namely, 

opeiations under the protection of the Court and that I the annual instalments lor tbe year or years in question, 
IhO'e who had dealings with Ibe company should be I and there can be no breach of trust in re«pect of the 
prevented from seeking legal remedies to which they | balance {f’tnialaramana Fao, J-t TRICHIVOPOLY 
would otherwise have been entitled. The Court could I TtNNURE IflNDU PERMANEKT FUND. Ltd. f. 
Y. D 1939 — 23 
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COMPANIES ACT (1913), S. 202. 

OFFICJAL LIQUIDATOR T N AND Q BANK, LTD 

1939 MWN 1069 = 1939 Comp 0 281 
• '(aa amended In 1936), S 282 £U)— Company 
— Secmiiy aeposiied by tmployee— II lru»t money — 
Eight to priority Sie COMPANV — WlNUlNC UP 

1938 MWN 1337 
COMPBOMISE ~ Centenl dtcrtt — Co"Uru<tt»n~ 
Detree ajuriStng mttntenanee te Hindu vuJew~ 
Option gnen to procnd agitnst ' * 

other t’nni ’voble properties of joint 


OOMPBOMISE 

PRBMCiRtr WaWA COMMUNITV KARACHI 

ILB (1939) Kar 680* 184 1C 643= 
A I B 1939 &lnd 251 
— CoHient decreeSettmg ante on ground of 
fraud miirefrettniation or mittahe ~ Procedure— 
SePaeOte ruil—Applieaiion under S 15J, C P Code 
—Competency 

Where a comproiiii‘e decree which, on the face of 
the record is proper is impea hed on ihe'eround of 


gives net an up lun to recover me atn 
sale of properties spe iScally chargeu uy me oecieeui 
oat ot oiher immovab e properties of the joint family. 
It Is not open to her to execute the decree for recovery 
of her dues by sale of movable properties of the 
famil} It IS not opt^n to her to se It a remedy which is 
not Riven to hT by the der-ree Though the (act that a 
charge is given on specihc property would not o{ itself 
curtail the widow s right to recover the decretal amuont 
out of the assets of the joint family the parties by 
reason of the campro ■ ise must be taicen to have agreed 
that the amounts due under the decree should be >eco 
vered only out of the immovable properties mentioned 
in the decree some of which are charged specifically 
(Lohur J) LARSHMIBAIt NhANTARaM 

182 10 851 = 12BB 43-41 BomLR 420- 
A I B 1939 Som 206 
Content deeree—Centlruetion—Afo'i/y pay t^le on 
holiday— Paymnt into Court on reopening day— 
SuffieUHty 

Where money becomes payable under a * 

decree on a day when the Court is closed 
breach of the compromise to pay the money 
on ihe first day when the Court reopens 
Stodart //) KaSI ChETTI *■ NaGaPPA ClieTTI 

1939 MWN 854 = 80 LW 384- 
A.TR 1939 Mad 814-(1939} 2 MLJ 262 
Content deeree—Contiruetion—Tiirt—lf of the 
ettenee of contract— Provinon for pnyment within Kxed 
time — Delay— Power of Court to exeute and extend time 
Where a compromise decree provides that a defendant 
should deposit a certain amount into Coorl within a 
specified period and that if iC is not so paid within that 
period the suit would stand decreed without any further 
interference by the Court the only inference that can be 
drawn from such a provision !s that the parties intend , 
the time to be of the very essence of the contract and 
“uch lime cannok be extended by the Court even if ; 
refusal to exien i the time involves a forfeiture or some- 
thing of that nature If the Court extends time in such 
a case. Its act would be without juri diction A Court 
can only extend lime when it is satisfied that time is not I 
of the essence of Ihe contract {^Harriet C/) 
SlSWAMBHSR SaHU P HARI NAIK 5 C E T 29 
—Content decree — Setting aside— Principles ofpU 
cable— Compromne by mother at guardian of minor 
children— Right of latter to set aiide—LimitcUon 
Though a decree can be set aside like other contracts 
on the ground of fraud yet in Its nature it differs from 
a contract between two parties which has not been im- 
pressed with the seal of (he Court So impressed it 
becomes a Sovereign order and cannot be ignored 
Hence where a compromise decree has been entered 
into by a mother on behalf of minors and ■ 

have not sued to set it aside within the t ■ 
after their micoriiy.tney cannot question 
and binding force {Davts, J C and 


AIR 1939 Bom 490 
——Constr fiction — Compromne cn piyment of the 
money due and full utiifaclion recorded 

U here as a matter of fact there was only one holding 
and not two and when the proceeding taken as regards 
the subsequent ejectment decree about the -ame holding 
I was compromised on Ihe payment of Ihe money due and 
full <a(islaction recorded, the full <atisfaciion can only 
be of ihe full outjtanding claim (.Marsh S hf and 
Mehta J Ml JwaLA PraSaDp MOHAN ‘'INCH 

1939 A W R IB B ) 164 = 1939 B D 166. 
——‘Construction — Confl etsng claims to property 
of deceased Hindu— Claim by brother by sum 
xertmp— Claim by diughtertes heirs— Con premiie— 
Division of properUet— Allotment of sharet to brother 
and daughters — Letter to take jointly and enjoy at of 
right— Euate taken— limited estate or absolute estate 
k' and D were brothers members of a Hindu family 
’• ^ filed a suit againtt these 

re undivided that he was 
ly survivorship and that 
• ‘ obstructing mm in the 

, be defendants claimed to 

succeed a> heirs of their father to hia share of the pro 
petty but before any written statement was put in, there 
was a compromi e By that compromise which was 
drafted as a pattiticn the propeitits were divided bet 
ween the plainiifl on the one hand and the defendants 
jointly on the other The daughters were to have a 
share In a family house jointly and to get a share of the 
other properties to be enjoyed by them as of right 

Held that the arrangement being only a compiomue 
ofconOcting Claims ^ claiming by survivorship and 
the daughters claiming by heirship and not a gift by 4^ 
to his nieces the shares taken by each party must be 
held to have been taken in the capacity in which it was 
claimed that the daughters therefor* took only a limited 
estate of-*'- -* ttjt 

absolute e • ■ ■ * 

ir ANAHC ■ 


■ Construction — Hindu widow — Compromise 
allotting pre^rties to widow in absolute right— Claim 
by widow only as heir of husband — Estate taken by 
widow — Presumption See IIiNnu Law— WIDOW 
50 LW 166=(1939) 2 MLJ 236. 

— Prveedure—Sutt on mortgage— Settlement of 
e/aim—Agreemtnt by defendonts to e nvey mortgaged 
properties to plainti/f for amount agreed to be due to 
latter— Duty of Court— Dispute as to whether certain 
property it mortgaged property— Decision of Court 
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CONFLICT or LA^S 

lor nhuli iboM defendants are to convey the moiieaged 
properties to the plaintiff, the Court should pass a d«.iee 
in terms of the compromise The question abether a 
particular property is inJuded in the mortgaged property 
ts not one vhivh has to be decided in those pioceedings 
and the Court has no jurisdiction to incorporate its 
decision cn ihat matter in the decree in the suit, 
aithough the parties invite the Court to hold a lo.al ms 
pection and deade that question and the Coutt accord- 
ingly holds a local enquiry and decides that matter, such 
decision cannot be incorporated in the decree in the suit 
based on the comprorni-e. {.l/jit»Ajr Latt anJ Ckattf 
/«, //.) Central Inuu Spinnimc, Weaving and 
Manufaciubing Co t> Khemkai 18 P 261“ 
I 8IIC 42“11BP E65“SB& 624“ 
1939 P W N. 151 “ A I E. 1939 Pat 614 
CONFLICT OF LAWS — Suit on foteJgn judgment 
in lime according to British Indian I.aw — Eaecution 
of decree barrM nnder foreign la<r — Effect .fai* LiMl 
TATIOV \cr. ART. 117. 41 Bom.L E. 1081. 

CONSTITUTIONAL LAW -- CtJti 
’Crmau'— // t"(lu4ti tvlumtarf rttiiM 

Tne srord “cession" is not restricted * 

the piossevsion aas acquired either by conquest or by 
cession, but it Includes cases of vofuntaiy cession by the 
general consent of people. Hence, the division of ce< cd 
terntories into t«o classes, those acquired by an act of 
ce lion from sovereign poner and those ceded by (be 


—““—Interpretation of Coostiiution Act “• British 
North Anenea Act, 6s. 9l and 92— Dominion Laa | 
and Provia.iat Law— inflict between— Effect of— 
Provincial Law — virei otmira mw— T ests— 
Considerations for Courca, i'r/ IsTERPRElATiON OF | 
STATUTES— CONSTlTUTluN ACl. 

1939 6t.W.N 142(PC.J 
Pfittisiant--Ctdi4 t/rfUgriti—Vtlumitry 
—Ptrwir t( Crfuitt to Ittttlalt. 

Even in the case of possessions acquired by volunlaiy 
cession, like Malta, the Crown 1$ by virtue of Koyal 
Prerogative fnma fane entitled to legisiate and the 
piiDCiple which cxcludts ca 
Royal Pierogative has no ap • 

i.Lard Maugkam') EDGaR • ' . 

180 I . 

A ■ ■ 


CONTEMPT OF COURT. 

CONTEMPT— ibuse cf frocets cf Ccuri — Obtamtng 
taarrait againll another tn order to blackmail 

The misu'.e ol the process of the Court for obtaining 
' a warrant against 4 persori against whom the cunipiain' 
ant has no intention of proceeding, merely to use it as a 
lever tor blackmailing him, .mourns to conieiiptof 
Court iHonroe and Sla ter. JJ ) .APD 'L HaAJID 
lUBAL H ussain IBIIO 8>1“11 RL 893 = 
40CrLJ 671-41PLE 1S0 = 
AIR. 1939 Lab 143. 

■ Attack on parties to fe» ting litigation — Assume- 
tiosi of truth of facts auailsng ifeiiti m —Pi eUsttion 
that ceslaist party will win and /uiticc will tketeby be 

defeated 

A pamphlet which assumes the truth of certain facts 
which are connected directly or indirectly with the 
matters under consideration and awaiting decision m a 
pending fi'tgation, amounts to contempt cf Court So 
also a document containing itfieciions of the gravest 
possible nature upon the conduct and the characier of 


I ■ —/nter/tetnee with adminittralien <•'' Crsmmal 
I fuitiee—H'riti’ig of letters about pending laiet 
I Where a member of the Legislative Assembl) writes 
I letters to a District Magistrate about ceriain pendiag 
' Cilmtnal cases, he is aiitmpting to inieifete with the 
nisiration of criminal justice which nobody isen. 

to {Bennel and Vt>ma, JJ ) FMPEKOK v. 
lUHAR PkaSad 18110.6SS-11BA 679 = 
1939 A CxO S6-1939A WB (II 0 U28- 
1939 AL1.99mA.IS 1939 All. 847. 
Jurisdiction of Chief Court of Oudh— Contempt 
of sulMrdmate Courts. Set COhTEUPISOF COURiS 
ACTfJ926) s 2f2;AND(3). 

1939 0W.N.396(FB)“AI.R 1939 Oudh 131. 
— ' Pending proieedingt—Whal eomtiluiei. 

A pamphlet published doting the pendency of pio 
ceedtng comes within the definition of ‘contemptof 
Co»iri'’«f (l)u assumes the truih of certain fact* which 
are connected directly or indirectly with the matters 
Under consideration and awaiting decision in the pro- 


•Possession— Responsibts CottrnmenS granted by ] 


legislation precludes the exercise of a prerogative while ' 
the legislative institutions continue to exist and a power 
of revoking the grant most be reserved or U will not 
exist, but It cannot be xaid that once such a grant is 
made, the Crown U immediately and irrevocably depriv- 
ed of Its right to legislate by Letters Patent or Ordi- 
nance unless there is un express reservation to that 
effect. Hence, where the grant of the responsible Govern 
ment U revoked by virtue of an express power contained 
in the grant, the Crow n has by Royal Prerogative power 
to legislate for such possession by Letters patent or 
Ordinance, even in the absence of express reservaiKm m 
the grant. {Lord Afaugham) EDGAR SaMMUTw. 
Strickland 18010 421-llBPO 159- 

A J.B 1939 P.C. 59 (P.C.I. I 


ing and adds the comment in tftect that if he is success 
/tt{ (aw and justice will be defeated {Costello, Ptitvas 
) BiBHABAii Devi v Kamendra 
A IE 1939 Cll 672. 
OF OOTJRX—Communiej/ion to a 
Judge— tt’ken amounts to. 

Every private commufiicalion to a Judge for the 
purpose of inflaencing his decision upon a pending 
. matter, IS contempt of Court, as lending to interfere 
with Ihecourse of justice. On the facts of the ca-e it sras 
hell (hat a letter addressed to a Magistrate at a lime 
when no proceedings were pending before him did not 
nmount to contempt, asit was not the intention ofihe 
writer to inRuence the Magistrate by means of that Inter. 

(,Z,a-ul~HasaH and Yerte /y)KAVI SHANKAR y, 

SliUKLA. 181 1 C 466-11 R O 807- 

1939 0 A 447-19390 Wjf 672- 
1939 A W B. (O C) 82* 1939 A Cr C 87. 

I 1939 OLB.31S>40 CrL J.CCe'2 . 

AXB. 1939 Oiih 
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ca 

re'peci of the proceedings pending before him gro!>«ljr 
offends again«t the law of contempt of Court his in 
Ibe clearest terms an attempt to prejudice the mind of 
(he magistiaie In regard to Ibe trial of the case before 
him {Zi<i ul Haun an I Verkt, // ) MahaBIR 
PRASAD*/ C B GUPTA 18110 714- 

1939 OWN 625 = 1039 0 A 487 = 
1939 ACrC 89-19S90LB 363 = 
11 EO S23t2) = 1939 A WE (00)81 = 
A Z K 1939 Ouiih 180 


CONTEMPT OP COIJETS AOX (1926), 8 2 


ILE (19391 Mad 466 = 18110 461 = 
HEM 813 = 1939M WN 113 = 40 CrLJ 633= 
49LW 29 = AIE 1939 Mad 257 = 
(1939)2MLJ 843 (FB). 

iVhiteonttitutes—T/trtatemttglttirrt ta ofpastU 

stJt iouHsel dtmiHding vttlkdravMl of alttga tort tn 
ptialingt—lf amount! to 

lets indeed difficult and nell nigh impossible to framo 
a comprehensive and comple'e deSnilion of contempt of 
Court* Anything that tends to cortail or impairthe- 


Witnesses and as Such there was not even a technical 
oSence of contempt committed (2/4 ul Hatan and 
Yorkt //) Mohammad Yusuf v imtivaz abmad 
khan 161 1 0 675- 11 E O 308= 

40 CrLJ 669 1939 ACrC84- 
1939 OLB 336 = 1939 0 WN 467- 
1939 0 A 443-1939 AWE (CO )79- 
AIR 1939 Oudb 276 
■ Povttr of Court te temmtt^Extrettt ef^Rulet 
The poner le commit for contempt ts not to be lightly 
used and «hnuld be reserved for eases where the con 
tempt Is dehbersie and of such a nature that commiiial 
IS called for (,Ltach C J Madhavan Natr and 
Gt "■ . r- . — 


~~ Jf kat tonstituUs — Va/ttr! finding btfort Court 
or about to comt bn on Cou’t—^ommtn! on-^Oncuttun 
of right! and wrongt — Propriety of— Good intention 
and bona fifes of per ton eommenttng — Relevancy 

To comment on a ca<e which is tub mdiee or to 
suggest that the Court should take a ceriain coarse in 
respect of a matter before it undoubtedly consulates 
contempt and honesty of motive cannot remove it from 
this caiegor} If this we e to be mlowed persons in a 
position to assi t the Court by their evidence might be 
prevented from coming fdrwurd and persons appearing 
as witnesses might be influenced in their testimony 
The criterion is not whether the Court will be influenced 
but whether the action complained of is calculated to 
prejudice the course of justice Good intention is not 
the deciding fdCtor m a matter of contempt Ihoagh the 
intention and bema fide nature of the action conslita ing 
contempt have an important beating on the question 
whether the Court should take a 
aca e which is about to come 
Jtnowledge of that fact is just 
comn ent on a case actually laonc 

a newspaper of the rights and wrongs of a case when 
pending before a Court is improper and constiintes 
contempt of Court This does not mean that referenra 
cannot be made to pending cases or that Items of news 


CONTEMPT OP COT7RTS ACT (XII OP 1926)— 
Seope of 

{.Vat Yorke, J') Far from the enactment Implying i 
recognition that no such power had in fact previously 
existed the Contempt of Courts Act is an Act whicb 
creates no fresh powers at all but merely recognises the 
fact that such powers already do exist but seeks to define- 
and limit them {Tkomat C/ Ztei ul Hatan and 
Yorke, /) MVHOMED YUSUF V IMTIAZ AHMAiy 
Khan 14 Luetr 492-11 E 0 £48- 

40 0rLJ 421-180 1 0 745-1959 0 A 326- 
19S9AWB (0C)69 = 19S90J.B 194- 
1939 OWN 296-1939A CrO 67- 
AIB 1939 Ondb 131 (P B } 

* —Chttf Court ofOuth—PM'- 
itdiction at regard! eenlempt 

Oudb Is by virtue of the Oudh 
Courts Act and Ss 219 and 220 of the Government 
of India Act the High Court of Oudb and 
the one and only Court of Record and by virtue 
of It* position akin to that of the Court of 
Kings Bench It has its power of superintendence 
over all infenor civil and criminal Courts anil it 
has power to protect its subordinate Courts from 
improper interference in the administration of Justice It 
would be absurd to think that such a Court which Is the 
custodian ^nd protector of public Justice throughout the 
province of Oudh has no power to deal with the 
contempt of Court* subordinate to it Its powers m 
that respect are defined and limited by the Contempt of 
Courts Act of 1926 The Act is silent as to the powers 
of the Chief Court to deal with contempt* of Court sub- 
ordinate to it btttsu h power cannot be negatived by 
wlence and is to be inferred from the wording of sub- 
Cl (2)ofS 2 in which the words subject to the provi 

* »' ■» be otherwise meaningle's and 



INDIAN DECISIONS. 


346 


345 


CONTEACT 
Basis ofSQlt. 

Breacb— Damages. 

ConclDded asreemest. 

Constnictioa 
Formation 
Hire paicbase 
Insurance 

Mortgage (non-payment within time). 

Fakha adatiya 
Performance. 

Priority. 

Sale. 

Shipping 

Third party-right of suit. 

Validity.' 

Bint ef suit — DetJ nfl prefitrly ttimffJ — 
Sallini tack uPfn' prior oral ntgoliolioni — I‘trmiiU- 
kihty. 

ttbere the deed forming the contract between the 


dtlittry ef ftvJt — Prcptr mtatun ef daeiagci. 

Where the buyer fails to take delivery of goods con- 


' CONTBACT, 

I ed by the plaintiff and that neither of I he two eventua 


— -Coneluitd agreement — Burden of proof~~Oplion 
given for renetuoi ef contract — Terms o! nan coniruct. 

I In an action brought on an alleged contract the 
I burden oi proof is of course, upon the plaintiff lo show 
I that a firm contract had been entered into between the 
I parties and that something more than mere negoiiattuns 
had taken place The negotiations and corie'pondence 
mustbelooked at as a whole to see whether the parties 
to them have concluded a binding comraLt or not. 
W heie only certain urms of the CL.ntract were settled 
and the other terms of the agreement were left open 
’ * ' •*- - 'r, when a party 

' to the contract 

. on terms which 

Ices not in any 
ontrau, or any 

• e new one. In 

other words, me party does iioi umu niinself In any way 
to renew the contract upon the oIJ terms. (.Betertt, 
r r nod Dunk! ev /.1 AKOOICE /ADWtl L Co. f. 


XUt IU« lUSS WlllLU ill. Iiu suiieivu uy . >. .. . 

defendant’s breach The correct measure ofdamaeesis 
the loss sastamed by the plaintiff, and that loss is 
properly estimated as the amount stated as payable under 
the assignment deed plus a reasonable rale of interest. 
The Court therefore is lustiSed in awarding interest on 
that amount although there is no provision for interest 
an the deed of assignment. {Harriet, C. J, and /■at! 
Alt, /) Skeonaraim Prasad £ ■ . < . 

PRASAD Singh 1 

‘Conetuded agTtemenl~-Acctp • •• 

luiteet to new conjilient— Contract, i . , 


AilMtraiion Act has no appiicuLiuii ini'- cuiiaitm.iiuii 
Will include aihitration under Seb, II, C. P Code. 
{,Ati<ter and Lattfar Rahman, //) Ladha SinCH 
V. JVOTI FraSad. lliB (19391 2 Cal 161= 

700.LJ 148»480 WN.B79, 

I ContlrUctton — Cancellation of contract in cate of 

• bankruptcy or any other reateH''—/ntcrprelelion. 



ifore^een event, or 
rer either through 
jour agents are 
der His terms 
: accepted by the 
t soppfiej. The 


I order and IiaWe to 
•A//) IfosiERr 
t h’am/d trn-ory 
-41 P.1, E 
■ B. 1939 T 
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CONTRACT 

- -C cxstrucfion— Contract hitween mining eemptnf 

and p<mtr company {or supply of eletirie power — Agree 
mint to extend for mining hfe of properties operated, 
owned or controlled by comumer— Latter eeanngto 
occupy, own or eo trot the property-^Mtnmg hfe of 
property continued— Effect on agreement 

A mining lompany entered into a contract vith the 
po«er company /or the supply of e]e trical potser The 
contract amo g't other things provided that during the 
continuam-e of the contract no system of electricity other 
than that furni hed by the po«er companyshonld be 
osed in 'aid premises '' The agreement vas to extend 
for the mining hfe of the properties operated owned or 
controlled by the consumer (the mining company) 
After the supply continued for some years the mining ' 
company informed the power company that they no 
longer had the owiersbip of the properly and hence 
were no longer bound by the contract If the power 
was supplied the new company working the mines then 
would I e liable Ultimately the mining company went 
into voluntary liquidation In response tothensoal 
notice of claims the power company <ent in a claim for 
damages for b each of contract The contention of the 


I CONTRACT 

(,/ames J) KANI RAM HAZARI MAL ^ SiTARAM 

AGARWala 6BR 1S9 = 11 EP SS6** 

179IC 128=AIE 1930 Pat 140 
— ■ Formation— Offer and acceptance— Despatch 
of ofier by telegram — If part of the cau'e of action 
See lETTERS PATiNT (MADRAS) Cl 12— JURIS 
DICTION EOL.W 597. 

•Hire purchase— Otener'i right to rent— If lost by 
exercising right to re-take possession 

The general rule i« that in a hire purchase agreement 
the rightof cheowner to recover rent is not lost by the 
exercise of the right tore-take po ‘es ion even in the 
absence of an express St pulaliPn to that effect (,Tek 
Ckand y)MODtRN FINANCE LTD, DELHI v OM 
FaKKaSh 1B4IO 100-12BL 165 = 

41PLE 36S>=A1R ]9S9L&h 324 
■ -Imurance eoitract- — Fraud— Effect cf—lhlfut 
suppression of material facts by anurci— Fight of 
insurer to avoid contract 

In a proposal for insurance the utmost degree of good 
faith IS requ red ^^bere ihe insured in reply to the 
quesiions of the insurance company during the course of 
inquiry into his proposal withholds Ihe fa ts that his 
’ her company on 

himself insuied 
and deliberately 
mateiial infer 
f fraud and Ihe 


perty, the contract neees<artly came to an end Hence 
the mining company was rot liable to pay any damages 
{Lord hutStU of Elllowell) NOR1HERN ONTARIO 
POWER Co LTD f La ROCHE MINES Ltd 

181IC 444-11 RPC 212- 
AIB 1939 (PC 69 (PC) 


•CoHiiriiction— Contract of ♦ * .. 

luraiice Conpany ani empt yee— 
salary^Employee expected to com 
—Contract tf one of guarantee 
A contract between an Insura 
employee proiide I as follovrs —(1) That the employee 
should get Ks 125 per mensem as salary Subsequent 
increment should be proportionate to the increase of 
busine s the basis of calculation being one and half 
lacs (2) That the employee was expected to completea 
business of Rupees one and half lacs during Ihe firM year 
which was to increase year by year mth Ihe expao'ion of 


Held, that the Contract could not be cons med as 
of guarantee that the expectation of the employer that: 
the employee would secure business was not an essential ' 
part of the contract but was merely a hope and that 
therefore the securing of business was not a condition 
precedent to the payment of the Salary {Ram Lall /) 
PREM PaRKASK SHARMA f FEDERAL INDIA ASSUR- 
ANCE CO LTD 41 PUB 669 = 

A I B 1939 Lab 609 
-Conitruciien— Forum of suit — Contract to be 
carried out in Calcutta — Casual variations— Effect 
of „ , j 


than tne pianitiii linage I iiiaw^j uui «iiu«uu i 

on the contract should be instituted at Calcutta I 


Mortgage— Hon payment of snortgage money 
within slipulatid Period— Effect— Jf ean be subilituled 
by lew contract 

The effect of non payment of the mortgage money 
w thin the stipulated period is merely to furni h a cause 
of action toihe moiigagee to sue on the montage, Ihe 


— — Pakka ^datu—Dutyto upcounlry constituent— 
’Ta)\ enixii\ transaction— Option at to buying or selling 
—Pakka adatia— //■ bound to exireise vnthout initrue 
tioni from eonit tu<fit—Oiltga(ion—/f tan be implied 
—Course of dealing 

It cannot be held that there must be implied in every 
contract of ten mandi entered into by a pakka adatia on 
behalf of an upcountry constituent an obligation on 
^ the agent without any farther instructions to exerci e the 
I option as to the selling or buying on the sahi day or to 
! enter into the requisite cross contract and carry the 
transaction through on behalf of the upcountry client 
It is of course open to Ihe constituent to ptovldeforiC 
in the original contract But it is dangerous to irnply 
terms in such contiacti which are very common in the 
Bombay market Fnma facte an agent may accept or 
refuse bustnevs which is offered to him The fact that- 
he has accepted business on several previous occa'ions 
cannot involve him in law in an obligation to accept 
fresh business in future {Beaumont CJ and Rangne 

, , r -.jmaL & to p 

• . . 18310 22= 

. -41 Bom LB 308= 

MB 1939 Bom 225 

to pay foreign unttof 
1 regulated 

' uCie eic «ii uu fca a >0 pay a foreign unit of 
ac«>unl, the form In which such payment is to be made 
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CONTfiACr. 


COUTSACT. 


tDQit b« regulatnl bjr ihe Monicipal law of the cooninr 
whose soil ot account IS in que.iion. \Ybat would or 
would not be a legal tender or cutiency must depend 


A 1 B i' C VI vt' U f 
' - Frni/y—Aiitnet cf~—£fnt. 

A perron obtained a license lor a liquor shop ^ruini 



I vtndort for rtiilititlioncf amount — Ltaiilily under till 
of Udint—Eilofpel by reason of slalements sn bill of 
I Udtni. 

\ One M purchased in the local market some hags of 
food nuHs and after lodging the shipping bills with (he 
CDStoms, obtained (he necessary permis'-ion lo export, 

I and the goods were put in a lightei for transhipment in 
a ship which was expected to arrive the next day The 
\ ship did not arrive as exp*cted and m anticipaiion al 
I her arrival, d/ obtained from the Manager of the ship- 

-• lading duly filled in, which he 

same day and on those bills of 
ance policies, he obtained from 
0 and disappeared One of the 




is sold and a 


o claims against the good' 



in possession of the nnpaid 


A.I B. IDhH All. 2Uy 
• ShitptnZ—BiUof lading— Liability of shipping 

eompany—Siipper putting goods in lighter for tran- 
shipment in ship due lo arnxt next day—Ship not 
arrttnngai expected—Sh’ffer eUaining from enanager 
of shippingeempany bills of lading duly filled-— Bills of 
lading pledged with Bank for loan raised by Shipper — 
Banh suingihipping eompany, its Manager, and unpaid 


which he was not parly cannot sue oiieciiy upou mat 
contract wuhont invoking the doarine of trost or 
agency, i^om/re /) MoniAi.n AKSsrBHai, 

183Xa.7E5Bl2 SB. 1S1=41 633- 

AJE. 1939 Bom S09. 
■ ■- -Third party — Bight of luit—Arhtration— 
Amard—Enfortiment by stranger. 
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A stranger, who renders services I 


I CONTRACT ACT a872; S 16 
) avoided by S 2 (f) of the Contract Act and 


parties contract to confer benefit upon a stranger so as 
to enable him to sue upon the contract but where it is 
cleat on facts that some n easure of privity is establish 
«d between the third person and the contract he may 
sue on It {Davit J C anJ Tyat/t /)TaRACHaND 
khimandasi' syfd ABDUL razak Shah 

ILE {1939)Kar 422 = 182 1 0 226= 
12BS4=AIB 1939 310(1125 
Third party— Right of suit— Sale of mortgaged 
firoperty— Vendee undertaking to pay off mortgage — 
Default — Sale in execution of decree on mortgagee— 
Transferee of part of properly free of rnortgage — High 
‘ 1 IMI 

• 761 
tgagee 

pay~/tter(e on earlttr martgage—Purehaur 
af redtn pUoH paying off that deret—if ea 
btmfil of tentrad bilitttn mortgagor and k 
£agtt 

Where a later mortgagee failed in hts onderlaking to 
his mortgagor to pay off an earlier mortgage and a 
decree had been obtained by the earlier mortgagee a 
purchaser of the equity of redemption of the mortgagor 
who pays oS that mortgage decree, cannot seek to 
claim the benefit of that contract between tbe mortgagor 
and his mortgagee nor enforce it There lano provi 
Sion either in the T F Act or any other law providing 
that the benefit of such a contract attached to immov 


Code would not cause a contract to become void {Lord 
Porter ) MAIIANTH SiNGH t U Ba YI 

igSgOWN 401 = 43OWN 641 = 18110 1 = 
6 BE 676 = 1939 OLE 270= 
1939 Bang LE 358 = 11 EPC 21S = 60LW 27 = 
eiBomLE 742 = 20 PLT 632= 
1939 M W N 727= 1939 O A 659 = 
1939 ALJ 697-1939A WJl PC)lfc9 = 
AIR 1939PO no (1939>2MLJ 253(PC) 

S 6 (1) and (2;— Ar/orrtr appUcabthty— Allot 

menl of sharet long after appli atia i~ Eff t 
If a proposer revokes his offer before iis ac eptance, 
then S 6(1) of the Contract Act applies even if he 
does not revoke S 6 (2) applies unless ofcourelhe 
pfopo«er'8 conduct amounts to a waiver of the revoca 
reasonable 




e than 


to lake shares 
{Gruer J ) 


RAKtLALSAO t K B M E R MaLak 

18310 748-12EN 80-1939NLJ S05- 
AIE 1989 Nag S25 

S 11— Vakalatnama — Competency of minor to 

execute in favour of advocate to conduct criminal case 
See MYSORE CR P CODE, S 495 (3) 

dlMysBOB 119 
\Z~Burden of proof— Old man proiedtobe 
under mental ditobihty, ttmlt dementia at partieu/ar 


CONTBACTACT CIXOri872), S 2{i)-Conude 
rattan— If may mwt from third party 

The consideration for a promise need not necessarily 
move from the promisee but may move from a third 


According to S I5 of the Contract Act coercion' 
among other things includes the unlawful detention of 
another man’s property with the intention nf causing him 
to enter into an agreement Where in order to recover 


Discharge ot a person from liability i» a *u lueiii con 
■Sideration for a conlracf {Nawal Ktthare, C /) 
ABDUL GAFIORn PaRSRAM 

1939 M I. B 12 (O) 
iq 2(g) and {^—Relatne teope of— Contract 

■when become] lotd ^ 

Not every unenforceable contract is declared void 

but only those unenforceable by law and those words 

mean not unenforceable by reason of some procedural 
reeulation but unenforceable by the substantive law 
For example a contract which was from its inception 
, , legal such as a contract with an alien enemy, would be 


lAigdiiy luis auiuuiiis u cueiciun me utner can sue 
to recover it back fPackhpal Smgh J) B4NSRAJ 
Das *r Secretary OF State 183 1 C 134= 

12EA 93=1939AWR 1110 ) 247 = 
1939ACrC 46-AIE 1939An S73 
3 16—“ Dominating position ' — Parent and 

tktld vho kat tome of age 

The influence is to be inferred from the speaal rela 
lion«hip between the parties quite apart from proof of 
actual fraud or unfair advantage In English law a 
special relationship of confidence does exist between 
parent and child, notwithstanding that the child Is 
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C0NTBA0TACT(1872),S. 16. > 

sinailly of age ai the time the ‘ . **' 

The^e pnnaptes are equally appi . ■ . p 

S. 16 A Mahomedan lady d 
daughters and husband at benefit . ' 

The husband uas appointed sole executor and vas 
natural guardian of person of daughters and testamen- 
tary guaroian of their property. The daughter** • 
btoueht up in pardanashin conditions. Their 
immediately after the daughters had attained the 
legal cnajonty. obtained from them in bis fan 
and unconditional release in respect of their shares in 
mother’s property. 

Hild. that the actual relationship of parent and child 
and afertiffTt the added relationship of executor and 
beneficiary and of guardian and ward were amply 
sufiident to raise a fnma fatti ca<e for allribuling to 
the father that “dominating position" which is the first 
«f the statutory requirements of S. l6 The transac* 
tion was on the face of it unconscionable. {^Rebtrtt C. 
/.and BraHnJ,J.) MaKIAM SiBI ». CaSSIM ESKA 
BIM. A IB 1939 Bang. 278. 

- -3 16 — Vniui t»tlutnci — P/rtam aeetfiltng ean- 

Pnmat at At kad *w othir epttatt—lnftrtnct * ‘ • 

ittflttid—tf fuiti/ird 

The fact that a person accepted the terms 
promise, as he had no other option, cannot 
to determine whether compromise Is liable lobe atta- 
cked as vitiated by undue inflaence. (Fail /lit and 
CAatlffii, JJ.) SHIBA PRASAD SiNGH V. TiKCOt'RI 
Baker J l. 183IO 8S5«8BB. 999- 

12BP. 195-AlB. 1939 Pat 477. 


CONTEAOT ACT (1872), S, 23. 


debtor had made a dishonest misrepresentation the 
agreement would be voidable at the instance of the 


I '8 19, £xcep — Aipltcabtlity — Fraudultnt 

1 miiraPrtuntJticn 

The Exception to S. 19 of the Contract Act applies to 
I cases of misrepresentation as distinguished from fraud 
I and not to misrepre'^entation which is “fraudulent with- 
in the meaning of S 17“ The phrase “fraudulent 
within the meaning of S ]7''inthe exception should 
I deemed to apply to the preceding word “silence” ex- 
Idusively, and not to the word “misrepresentation.'* 
Where in a suit tor rescission of a contract for the pur- 
chase of a certain property, the evidence was that the 
I defendant caused certain letters to be written in which 
*■■■■"■ — — —• - — - . t purpose 

in the eyes of a 

• • induced by the 

the defendant 

to enter into an agreement with the latter to purchase 
the properly at a high price 

I Hrid, that it was a case of deliberate active fraud 
which came within S. 19 and not withm the exception, 
and that, therefore, it was not incumbent upon the 

pUinlilT |A Ihtl W* hart nn m.a.* nf A .. 


ttan at uniut inffattiei. 

Wh're a Mahomedan younger brother who has Just 
come of age enters into a transaction of a mortgage at 
the instance and for the benefit of his elder brothers who 
till reeenily were his guardians and under whose infiaence 
be was admittedly living, and the effect of the transaction 
Is to make him and his property liable at security for a 
heavy debt for tvhich he was not in law liable at all, it is 
not necessary for him, to sustain his plea of undue 
infiuence, to prove by direct evidence that bis elder 
brothers exercised undue infiuence. The exerate of 
undueinQuence may in the circumstances be fairly pre- 
sumed, in view of the relationship of the parties and the 
nature of the transaction. When there is evidence of 


1939 M.W.H. 976. 
Ss 19 anl V^—Diertt far paiuisiaaiidfitatft 
— Offer by ludgment debtar not to file appeal ef platnUff' 
gaveup eatte— Appeal time barred attune of offer— 
Validity of agreement. I 


ISA xU. — B vl. lo U W M 84/ — 
A 1,B. 1939 Cal. 473, 
■ — Ss. 21 asd tZ—Peynent of hit by eontumer to 

Eleetrieity Supply Co, under mtstaie that it Aad made 
valid rulet— Fight to refund. 

Where a consumer of electricity pays the bill to the 
Electricity Supply Co. ender mistake that the company 
bad made rules after all necessary legal preliminaries 
had been gone through, this is not a mistake as to 
any law m force in British India, This is a mistake of 
fact and IS coveted by S 72 Besides this, ifibe pay- 
ment is made under protest after being warned that 
supply would be disconnected if the payment is not made, 
this Is sufficient to constitute coercion in the genera] 
—j .c- be entitled to 
*■ ■ AKA Ram tr. 

• • • k General 

. ' ■ ■ ' Pesh 66- 

A.1.B 1939 Pesb 8. 

■ --3 ^S—Apphtability—CompaiUion betiveen debtor 
\d ereditar—Seeret agreement to prefer tome eredilore 
■Efeet of. 

In Cases of a composition, where all creditors have 


A •' 

of ce 



. 

' ■ ■ to the 

■ ce is 

■ .■ • . 'ed on 

• that 

■ creditors that they 

• • ' is a fraud upon the 

• secret agreement, 

■ ' . ' ill the belief that 

. . • s to be preferred. 

" ‘ 'fALRAMOOSfALv. 

■ ■ (1939lKtr 147- 

: -ai.b. I939 8inii83. 
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CONTRACT ACT (1872), S 23 
■ - 8 23 — Stifling prosecuUsn— Agrumtnt t« rtfer 
dispute to arbitration and drop criminal prottedtngt— 
^alidity^Collaleral agreement by surety — If enfom 
ble 

Criminal cases nnder Ss 147 and 323, I P Code 
were pending in respect of a dispute betneen defendants 


DIGEST, 1939 

CONTRACT ACT (1872), S 80 
the pendency of the case to refer the dispute to arbitra* 
tion and incidentally to withdraw the prosecution is per 
fectly lawful {^Addison and Ram Lolly JJ ) RAJA 
RAMn CharaNJI LaL 182 1C 490<° 

12RL S8»AJ:R 1939 Lah 98 
“■ S 25 (yZ'J—Acknovitedgment of partiierskip debt 


defendant No 1 for payment of any amount which may 1 
be awarded against him The arbitrator awarded a | 
sum of Ks 200 as against defendant No 1 and m 
pursuance of this award the platntiS paid the sum on 
behalf of defendant No 1 to defendant N'' ** iv. «. 
after he instituted the present suit for * 
said sum from defendant No 1 

Held, 't) that the agreement to refer 
was void as the dropping of the criminal 
part of the consideration for it (ii) but that the con* I 
tract between the plaintiff and defendant No 1 as re | 
gardsthe payment of any amount awarded against j 
defendant No 1 was collateral to the agreement, and I 
that there was no reason why the ~ *■ * ' 

ween theptaintiS and defendar ' 
should reimburse the foimer lot 
former on bis behalf, should not 
/) Mir Mohammad Khan 0 

41PLR 141-, * 

— — S 23— d'/i/fin; proieeutie , , 

iHg UHiueeeitful proteeueien— Agreement to eoirvey land 
—//void 

A person prosecuted some persons for a non coos'* 


of the plot should be sold by the accused to ibe com- 
plainant for Ks 25 Thereafter the accused were 
acquitted in the criminal case and four months later one 
of the accused received Rs 25 from the complainant as 


creditors but the acknowledgment does not contain a 
distinct pitimise to pay the amount, the partner cannot 
' be <aid to be doing anything beyond merely acknowledg 
ing the mrrectness of the amounts which stand in the 


I 12RP 101 (2)»5BB 874 = 20PI,T 825= 
AIR 1939 Pat 323. 

I . — S 25 (S) — ’ Agent generally or tpeeially autko- 

I rtsed ’ — A/inar—Ve facto guardian— Power to rettcat 


I debt iLokuryj') NABOTrAMDASr CHlTTA 

dlBosLR 896-AlJt 1939 Bom 464 
■ S 26 {^')—Balaiiee struck in aeeeunt book— 
- • topay 

It book of a 
rake Itne" 
‘agreement" 
contains a 
. Mahomed 

* ' . I Bah 486 

* ‘ rtner along 

wiin V a 4/nii ugni tg nan iuku ativuni ouoie in reipeet of 
debts prior to Ait /fining portnersAip— Liability 

Two persons who had entered into a partnership had 
borrowed money for their bu'iness Subsequently, 
Vkotbes ptrsoTk ynwed to torm 4 waw 


was over Hence the agreement was not void 
(hfohommad Noor. /) RamaSRAY RAI v LaL 
BAHADUR KAI 183 I O 607*12 E P 161- 

6BR 95d*20PXT 7e0=Al£ 1939 Pat 291 | 
I -B ^Z—Stifling proseeuUoti— Offence compound | 


I partner can be madehable for debts of old partnership 
I eaplained ) {,Fatl Ah, / , on difference between Mono 
Aar Lailand Ckattem JJ') MADHO PraSAD v. 
GOURIDUTT 183IC 179(2)=12R P 101(2)= 
6BR 874 = 20 PLT 825=AJE 1939 Pat 323 

' - «=* '*■' '3 ) — Promue topay—Ifmuitieunegui 


*ep alive a time barred debt the promise 
expressed in unequivocal terms {Dm 
I JOTI PaBSHAD P Rahamali 

AIR 1939 Lah 466. 
fragertng eontraet — Relationthip of 
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CONTEACT ACT (1872), 8 57. 

If a wagering contract is entered into diiecllj be* 
tween two persons and no telationship of principal and 
agent existed between them, the fact that it is by waj 
of wager woold disentitle one to recover any losses in 
re<pea of the contract. But if the rtiRlracts were ^ 
entered into by one not directly with another, but 
through that person’s agency, then that person would be 


ftktr than tkou tcilained in eentratt ietwen farttei— 
Fever ie mate. 

U’ert, It >s clear that there is no obligation 
laid down by the legi>latare m S. 37 of the Contract 
Act to make a decree in terms of the contract and of 
no other terms. The section itself provides for a pos. 
sible dispensation to Ibe patties to (he contract, as 
appears from the latter part of the section. For esample. 


CONTEACT ACT (1872), 8. 46 

Ofa/er.— The heirs of a single promisee are for the 
purpose of an unaccepted tender in the same position as 
joint promisees, that 19, a tender to one of them is 4 
valid tender (Milter, j) BEJOY GOPAL DUTT p 
Nabin Bala DaSSi. 43 C W K 423’. 

■ Ss. 59, 64 and 66 — Contract wrongfully repu. 
dtattd by a patty—lf becomes voidable at other parly't 

(Zort 
act Act, 
of the 

, at the 

deration 

both the parties and continues to be so enforceable nntd 
the repudiation is acted upon by him. 

Per Nasim Ah, /—Mere jepadiation of a contract 
by a parly IS nothing but an offer to rescind. The party 
not in default most act upon ibe repudiation so as to 
accept this offer. Otherwise the contract remains in 
force and continues to be enfciceable by both the 
parlies. Termination of the contract by the promisee 





Where in respect of a transaction representing a safe 
with a condition of repurchase, the vendor deposits 
money in Court within the stipulated time under S, 83 
oftheT. P. Act proceeding on the footing that the 

transaction repre-ents a mortgage by way of conditional _ 

sale, and the Court serves nonces on all the sendees, ^,romisees — Maintainability, irr Mysore C. P. Code. 
there is a valid tender of the money by the vendor who q. 1. R. 6 17 Mys 1»7. 257. 

lientitled to a reconveyance (Milter, /.) BEJOY S. 45 — /oint mertgagees~Suit byent <mly~l 

GOPAL DuTT f Nabin Bala DASSI. \ Oeatt of the otter during pendeney of suil~£feet. 

43 C.WJf. 423 ' Where there are two mortgagees and a suit is filed on 
■ 8 S8(3)_)Trtrr of single preeirr/r—// yofw/ 1 the mortgage by only one of them, the absence of the 

promisees, i Other as a party becomes immaterial when daiisg the 


MANBHOnH BHAGAT S' JASWANT KUMAR SiNGH. 

l7Pat 662-20 Pi T. 282-1959 P.WJf. 141. 
S . 43 — Scope and eflect of— Joint promisors— 
liabilitf undertaken under same document by several 
nmon^— Benarate suits bv Droini.ee amnst ceveral 
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OONTBAOT ACT (1872), S. 66. 

course of the suit he dies The person suing though he 

had no right to sue alone — -* - — »- «- ■> 

acquired that right during 

death of the other (.Gril 

PRAStDt/. Badri Prosa 

1939 IT L J ■ ' t . 

3 56— Applicability — Compromise 

—Direction for payment of money to neat 


CONTRACT ACT (1872). S. 65. 

V. BHAOAWATI AIR 1939 Bang 413, 

“S 62 — on notated contract— Burden of 

\ suit based on a novated contract the plaintiff 
t r r • 1 under the ori 
of that Iiabi* 

■ and CAallerit, 

IRI BANERfl. 


upon me oiiginai tuiiitdi-ioi ueui anu 'ue to recover the I ■ S b4 — ‘ Ktieind" — Meaning ef 

amount due {.Gruir^ J') Svm aummn. Oat.r'nntr I w- n, **»,/•» •*•1 _ j 

Bkagwandrrn ' • 

1939 NLJ S'. • 


— « 3 62 — Novation— I • 

tedgment of fiartnerikifi deil by neioly admitted partner 
alonpturlb old partnert— Effect of. 

Novation of contract is not consistent with the. 
original debtor remaining liable in any form Hence | 


"rescind" has been used wiib reference to two classes of 
contracts, namely, (I) contracts which are executory and 
' (2) contracts which are partly executed and partly execu* 
tory. In case of contracts coming under the £rst head 


,LaUandCballerft,/J) MaOHO PRASAD u GOURI I 3 Applicability— Contract by Municipality 
Di/rr. i«n f r sM si w _ i . .a , f ‘ - ' 


enter II 
ehUret' 



quently neither the Oebtor carries out bis part of the | “•«> ***®''.f 


ch are 
iSs 68 
■ When 
i would 
rea'on why 


original hand note. In such circumstances the provi* | S ^^—Applicability— Mortgage bond by tttfe to 

' ' adfueied 

■ ■ —Balance 

where the 

• • wledge of 

■ annot be 

iscovered 
■ A Bank 

■ ers under 

, illegation 

that they entered into a conspiracy and defrauded the 

Bank by withdrawing a large sum of money on in^uffi- 
aeat securities Under an arrangement between the 


■ ~ —a PfZ—Scope. 

Section 62 presupposes that the original contract is 
Still capable of performance {Maeiney,J') DWARIKA 
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COKTB&CT ACT (1872), S. 65. 
patlies that thecummal ca$e Tiould be ttUbdraxrn if the I 
dues of the liarV from A' were adjusted to thesatisfac 1 
tiou of the B^nk, A ’s nife moitgagea her properties to I 
the Bank, AUtocgh Ihetnoiigage bond « as ostensibly 
drann op as for ccnsideiation piiO in cash, the ina)or 
part of the icnsic'eraiicn nas really adjusted touards 
her husb^rd’t del i iKith the Bank, and she actually le 
Celled ccly a '‘mall balance. 

//<’/</, that at the tin^e nben the mortgage bond sras 
given and accepted, loth the parties knew that its 
object or purpose was illegal and that, toerelore, the 
small balance paid to A'Vnife nndcr the bond could 
not. theiefoie, be recovered back by the Bank. (Afanm 
Alt and Htndtricny JJ^ DUKCtSH NANDINI DASSt 
0. Bhowanipur Banking Corpobation. 

43 C WJI. 260 

” ' S 65— Ccri/eer/ ot telt fturd la tr tad — 
Vtndit't ritil la an tnrtiau‘maHty. 

The second part of S 6S, Contract Act, namely “or to 
make compensation for it" only comes into play wb<n 
the advantage cannot be resioica. Moreover intCKSt on 
the money paid under void contract would only bepaja* 
ble after the advantage has been refnsed to be restored. : 
Where therefore a contract of sale by I>i<trici Board is 
found to be void for want of sanction of the Commis* 
Stoner and the money paid under It is repaid to ihe ' 

f ■ . . • 


I 


d 



' ' B. 6b, 111 {&)—D/faflurt frem £ntliii lew. 

Per A'dj/w .</». /.— lllastration (rf) toS 65 of the 
Contract Act provides for resciiotion to the party who 
commits breach, where the breach is not vrilfol and the 
contract becomes void by reason of some event which 


362, 

CONTRACT ACT {1872), S. 69. 

{Ltatk.C. /.and Palanjah Sasiri /) RajaBATHNA 
Chettiar f, Shaick Mahboob Sahib 

U939)MWN 798 = E0LW S2S. 
S. 69 — Atplicatiliti — Canlrattual eblignttons. 
Per Iltttdirson 7.— S. 69 of the Contract Act applies 
to contiacioal obligations. (Hindtnon and L-ilifcr 
Kahmatt, JJ") BjraJ KkiSHHA MBKHEFJia ». 
PUKNA CHaNDBA TBIVEDY 

IL 11.(1939) 2 Cal 226«=69CLJ ££0= 
43C.WK 8S1°A1JI 1839 Cal €46. 

S 69— ApphcaLiliis— Lambaidar and co sharers 

—Suit by kimer fcr lecoveiy of aireais of levenue paid 
by him on behalf of lalit: — Mainlalnalility In Civil 
Court Are c. P. Land Revenue ACT. S 152. 

A.IE 1939 Pat. 497. 

Ss. 69 and 70— Applicability- 1 andloid and 

tenifit — Irregular cultivation by tenant with Government 
vratcr— Levy of water cess from landlord — Suit by latter 
against lenant— If one for ‘'rent'’ or one for compensa- 
tii n— Jan'diciion of Revenue Court. Ste MADRAS 
Estates Land Aci.S. 3 (ii). 

(1939) 2 M.X J 440. 

■ — Bg 69 aod ’}Q—AtpJuahltly—PalnidarAaiing 

5 tkare faying tnlire rinl la fretinl jati—Varpatmdar 
and Sffainidar under tiitr falnidar centraeling uitk 
km U fay kit falni r/nt la Zamindar—Liali/ily la 


j j .! uiKAj i\nraiiI<A MuAnanjLA i’ 1 tnl'A 

Chandra TRiVEDY. IX P (1939) 2 Ca) 226>w 
69 C.LJ. Se0-4SCWK.8S1" 
A.IE. 1839 Cal 645. 
' — -S 69—Aff!icolility~Peyment iy furtkattraf 


lily under— Cr/dilar adtaming menty far neteitariea ef 
minor— Right of re imbursimenl—Rigkt la rnlererl — 
Liaitaliait for luil 

It IS a vrell settled principle of the aeneral law that a 
guardian cannot impose a permnallial Itity cohisward 
and therelore a minor cannot be bound by a pFt<onal 
covenant in a contract by hi* guardian. Tbe mtnor^ 
personal law may however, affect the p^ttlon S. 68 
of the Contract Act allows a person who has supplied 
a n inor with necessaries ruch as rnaintenance and 
litigation expenses to reimburse himself from the 
mlnoi’s property, and he ran also clainv interest on 
equitable grounds, and a fair rale would be the Cbnrl 
rate of 6% per amom Arts 69 and 120 of (he I imita- 
tion Act would apply to a snii by the rreditor to leoover 
from the minor monies advanced by him for necessaries. 


A darputnldar who undertook in his lease to pay the 
putni rent to the Zamindar, executed a mortgage of bis 
tenure. The moitgige bond provided that the mortgagee 
was at liberty to pay any rent payable by the mortgagor 
and recover that amount from the mortgaged property 
or from the mortgagor personally. The poini rent 
having fallen into anears, the Zamindar adveilired the 
pntni for sale under the Falni Regulation. Tbemort- 
gagee avoided the pntni sale by depositing the sura due 
and sued the pntnidar and the darputoldar for the reco* 
very of that sum. 

HAi, that the mortgagee was entitled to a decree cot 

I only against the darpatnidar but also against the putni* 
dar who was “bound by law to pay" the tent within the 
meaning of S. 69 of the Contract Act. (G4«/r and 
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CONTRACT ACT (’1872) S 69 
Mukh4rua,jj) Costa Behari dutta t> Jiban 
MALL 43 OWN. 852 

■ — ' S ^^-—Scopt of 

S 69 of the Contract Act is intended to inclade the 
cases not only of personal liability but all liabiiilie« to 
payments for which owners of lands are indirectly liable, 
those liab lities being imposed upon the land held by 
them It Is not a correct view to take that the section is 
restricted only to a case of personal liability (BtHHtt 

SiKGH , . 

Ss 72 aod 

Electricity Supply 

valid rules — Kight to refund CONTRACT ACT, Ss 

21AKD 72 18110 SIS^aIB 1939 Pesb 8 

' “3 H—^Parl^ tlaxmng damagtt~Ditty tntlt 
gate damegei , 

To maintain suit for damages for breach of contract 
it is the duty of the party Claiming the same to perform 
bis part of the contract and mitigate the damages and 
put forward the accounts of his loss and his damages 
must be on this basis (^Aidison and Ram LaU J/)\ 
GhulaM Haider » Iqbal Kath 

184 1 C 130-12 R t 167« , 
AIR 1939 Lab 118 

■ - —3 74— Penalty — Kabuhyat — Provision for 
6^ per cent interest per mensem In case of even i 
petty defaults— Poner of Court to re'ieve against— 
B T Act, S 179— If bars powers of Court to reduce i 
rate of interest Jrr Bengal TenaNCV ACT S 179 

1939 P W N 220 , 
7t—P*’taUy^Pfartgagr—/nfl.jl>ntal iend-^ 
Default tla ne—Pravitxan for tompaund enUrett at 
12 ptr rent —If penal 

A mortgage deed provided that the sum of Rs 2000 
which was borrowed thereunder should be paid in 
eightannual instalments of R* 250 eaen snch mstal 
meats to count both toward^ principal and interest on 
the entire <um li wa» farther provided chat tn deiault 
of payment of earns due in any instalment the sum 
remaining unpaid should be added to the principal and 
the entire amount become payable at once in a lump 
with interest at 12 percent per annum with yearly , 
tests. I 

/fr/i/, chat the stipulation for payment of compound 
inte est at 12 per cent per annum was a clear penalty 
and could not be enforced (^Pindraug R«v> and | 
Venkata 


'Compound mUrtst at 18 ptr etnt —If pentl 

A stipulation in a mortgage deed Cor compound 
interest at 18 per cent cannot be held to be a stipulation 
by way of penalty when it is not a rate in exces» of and 
outside the ordinary and usual stipulation iHarrtft 
C J anl Afmjha' Latl /) MUKTESWAR TKIGUNAIT 
» SATVA CHARAN SRCMANI 180IC 109 = 

6 BE 338-=.1939P WN 256 = 11 BP 449 = 
20PLT 343»=AIR 1939 Pat 360 
3 Ik— Penally— • Mortgage ionJ—ProvtSion for 
interest at loner rate— Date /tied for piyment — fn 
default mortgigee to recover amount of principal and 
interest ty sust— Further provision for tmrtasrd rate of 
interest m case of default of payment on dste date — If 
penal ^ ^ 


CONTRACT ACT C1872) 3 JS4. 
heirs and representatives would be competent to recover 
the same from the person and properties of the mortga* 
gor, his heirs and representatives by bringing a suit 
Then followed a further stipulation that in ca°e of non 
payment on the due date interest would ran at Rs 140 
per cent per mensem and that the mortgagee would 
rc'mver interest at l*per cent per mensem after the 
expiry of the said due date etc 

Held, that the stipulation for higher Interest after 


I to Che original rate stipulated for In the primary contract. 
{.Rottdand and Manohar Lall J/) NANHAK SiNGH v. 
I RAM Lagan Dgbev 1S310 866 = 6BR 1009= 
12 RP 209 = 20 PL T 743 = 1939? WN 319= 
AIR 1939 Pat 4S7 

— — S Ik— Penally— Pledge— Agreement that tl 

taoulJ be irredeemable after certain tune 

An agreement that the pledge should became irre 
deemable if not redeemed after a certain period, 
although It may be an unfair agreement would not m 
itself constitute an agreement by waj of penalty unless 
the value of the thing pledged is so very much larger 
than the amount of the loan that it would become 
obvious that the clause is really inserted as a means of 
bringing pressure upon the pledgor to repay Che loan 
wiCbin the contracted time {Afaetney /) DwaRIKA 
V Bhagwati air 1939 Rang 418 

■ ' 8 Contract of guarantee — tftkat amounts 
to 

Where,4tells ^ that he may safely do business with 
C, as he was helping them with Snance and taking goods 
from him that falls far short of a guarantee {Ltaek, 
C / and Afidkavan Hair, /) MahO'IED SHAMSU 
DIN Ravuthar V Shaw Wallace & CO 

ILR (1939)Mad 282-184 10 163» 
12RM 414U49LW 31S-1939 MWN 299= 
AZB 1939 Mad 620-(m9n M L Jr 609 
——5 133— Applicabil ly — Surety for appearance of 
defendant arrested before judgment— Return ol plaint 
for presentation to Court having jurisdiction— Surety— 
If discharged — Plaint represented in prnper Court- 
Surety bond~If covers new suit See C P CODE, 
O 38 R 2 50 L W 426 

■ . 8 IZi— Discharge of surety — Breach and varta 

spect of which a surety had 
the share of a partner was 
was limited to a certain 
amount and according to the terms of the partnership 
deed U was stipulated that when losses occurred the 
I pattnersbip was to be dissolved forthwith, the conlinua 
' tion of the business after losses were Incurred on an 
extended scale by amalgamation with another concern 
and the addition of new dealings to the bu<ine°s of the 
new concern thereby changing the character of the 
original business constitute not only breaches butal’o 
ranauon of the terms of the contract and exonerate the 
surety from liability {AdJtson and Ram Latl //) 
JOWAND Singh v Tirath Ram 18310 740(2)= 
12EL 1S3 = 41PLR 47=AIE 1939 Lab 193 

S \Zk— Applicability — Decree against principal 

and surely — Effect — Release of P'snctpal debtor before 
the Debt Con illation Board-Surety tf can claim to be 

'e a decree Is passed both against the prin- 
aad the surety, the surety becomes a judg- 
H)S debt becomes a debt of record The 
. itract has merged in the decree Hence 
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CONTEACT ACT (1872), S. 134. 


I CONTEACT ACT (1872), S. 194. 


' ... . « and therefore 

. * ust cover the 

—Suit agnmt irutteei enJ a guarjiilar—SuMitHtien conseqnences o( negUgenie. cuc wiiere the true con- 
«f nea trusteet and itritingeui e/ old emet — Effect— tract M made at the time of acceptance of the offer is 
Surety if rthned cf he liahilily that the bailee U to keep or hold the property for a 

A sqrety is discharged if the creditor, mthoot bis reasonable time as an ordinary bailee, it is not open to 
consent, either releases the principal debtor or enters into the latter to alter that contract until a reasonable period 
a binding arrangement with him to give him time. In has ezpiredand to add a net? term to the contract by 


is. S. 139 only applies where the eventual lemedy of the 
surety against the principal debtor is impaired. Under 
S. 134 the surety is discharged if, and only if, a contract 
has been entered into by which the debtor is released or 
if there has been any act or omission on the part of the 
creditor the legal consequence of which has been to dis 
charge the principil debtor Where a pUiniiS ‘ued on 
a building contract certain trustees of a temple and a 
guarantor but later on as those trustees were removed 
applied for the substitution of the new trustees in 
place of the old ones and they were so sabsttruled 
the old ores struck out and the suit wa* continued 
against the new ones and the guarantor it wasbeld that 
«s the only result of striking out the original trustees 
from the action was to preclude the bringing by the 
plaintiff of a fresh suit in respect of the subject>maiter 
against them, and was not a release or oischaige of (he 
principal debt, the debt remained a debt though the 
creditor by reason of a rule of procedure could not 
bring an action upon it It was farther held that under 
the circumstances there was notbingm S 134 to dis< 
charge the liability of the surety and that the plaintiff’s 
act in continuing to sue the surety, though he withdrew 
his action against the principal debtors, was a clear 


■S. 131 — Discharge cf Surety—Sust agasntt tn 
lehtnt debtor wsthjut lean of Court-Surety tf relearrd 
from debt 

Failure to obtain permission ol the Insolvency Court 
before suing the debtor who had been adjudicated 
insolvent, does not release the sureties from the debt. 
{D. E. Normi'S ) SHANKAR LAL t> BHANWAR LAL 
1939 AMI.J.84 
” Ss 134 and 187 — Remedy against fnitiifai 
dehor barred — Surety, how affected. 

A surety Is discharged when at the dat* t 
agaipjt him the creditor's remedy against the 
debtor has become barred by time, t.D R 
Nau Kang Raj p. Sjta Ram 

1939 A. U. L J 66 I 

■" "Ss IBl and 152— Ziahlily cf bailee— Rsgh 
eonhaet out of obligation— Contract to teefi prop ■ • 
for reasonable period at ordinary bailee— Right fr • 

atero term abtoivtng from liability. 


A.l.U. lyon gaum. loi. 
— Bs 160 and 148 — Goternmenl Rromnsory note 
Jepotiledvnth CctUitor by company owning private bond' 
ea ware kouseS’ote net endorsed to company— Company's 
right ta rtt return ou eanc/lJahon of eitene license— 
Government, tf can plead interest of endoriee — ^ote 
attached by Government under S 88 (3) (c), Cr, P, 
Code, against endorsee— Effect 


Government becomes the bailee of the note within the 
.meaningofS }48of ihe Contract Act Under S.lfOof 
I that Act. the Government are under a duty to return it 
wiibout demand on the cancellation of Ihe company's 
eicise license, when the company is not under any 
Uabildv to Government in respect of the bonded ware- 
house. although the note had not been endorsed to the 
companyet thetimeof the deposit. The Government 
being bailees, ate not at liberty to refuse to return It 
pleading tbe interest of the person in whose name the 
endorsement stands An order of attachment of the note 
obtained by Government under S 88 (3) (c), Cr. P. 
Code, against the endorsee is no bar to a decree for the 
return of the note to the company. {Panekndge, /.) 
REEMAH EZEKIEL V PROVINCE OF BENGAL 

ILB (1939)2Cal 62= A I S. 1939 Cal. 746, 
- -3. 172— Profits accruing from immovable pro- 

perly— If can be pleaged. SeeT P Act, S 58 

A£B. 1939Lah 16 

S 182— ‘‘Agent’’— Ajihat gumasta cvllecling 

fees for Deshmukh of village- If agent of Deshmukh. 
Set Limitation Act, S. 10. 41 Bom L B 216 

8 188 — Authority to recent payment— If im- 
plies authority to sue for it 

Where a person has been authorised to receive refund 
of octroi duty from the Municipal Board cannot be 
deemed to have also tbe authority to adopt any legal 
process for recovering Ihe amount A right lo receire 
IS different from a right lo recover (Mulla, /.) 
Municipal Board, jaunpur r banwahi Lal 


Generally an agent cannot without authonty from bis 
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CONTEACT ACT (1872), S 106 CO OPESATIVE SOCIETIES ACT (1912), S 20 

principal m the same way as the agent himself Where members from entering into partnership with other In 
a banking concern IS appointed an agent with very wide diridaals {^Iqbal Ahmad, Athep and Ba/pat //)• 
powers in the matter of letting out certain buildings ChaNDSIKa PraSAD RaM SwaBUP v COMMiS- 
in the City, It can well be inferred that the concern had SIOMER OF INCOME TAX 182X 0 84S» 12 B A S8 if 

AWB (HOaTS-^lOaaiTE 269=» 
EJ 419c^AIB 1039A11 S41 (F B ). 

Partnertkip — Partner tarrying cn 
ss~Pai'tneri cmienting to and knowing 

' drawn from partnership for stparatt 

“ ” S 196 — Appheabihiy — Contracts forbidden by j trade — Profits of latter — If divisible — Intenst on 
• ^ti>~Ratification~ Coriditions et tatiditf^Drlay~~\advaneei— Right to 

j A partner is not precladed under S 259 of the 
’ ‘ • '' ih the 

such 

awing 

such 


act purported to be ratified and not after theeipiryof 
the period Jor which the opiion was open or long after, 
the expiry 0 / the period if any, fo ^ 

was to relate {pandrang Reus 
//) kfADURA Municipality •• 

Naidu ILR (1939)Mtd 
1939 MWN 821»»A 

' S 2Z0-— Construction and seope~-A/iseonduct of 
4gent^£lfiet on right to eommitiion -^Proof of toss to 
principal'^ If necessary for dct'ivclien of eommission^ 
Prineiplei 

There Is no warrant for holding that an agent’s claim 
to remuneration is not affected by his misconduct unless 
It IS al 0 shown that the principal bas incurred loss 
thereby Kor is it correct to hold that even where loss 
bad been caused to the principal it would be sufficient if 
the agent is directed to make good the toss the fact 


misconduct A principal is entitled to have an honest | 


there IS no justiocation for claiming the profits of that 
partnership On the basis of (be rejmonabip being ono 


OONTBIBUTION See also FARTNERSHIP 


- —Claim to— Award of snteretl— Power of Court 
A clann for contiibuiion has always been recognised 
as falling wiibin the equitable jurisdiction o{ ihe Court, 
and on such a cla m a Court of equity will award interest 
atarea^onaberatefrom the date of payment of the 
amount l:>y the plaintiff in respect of which contribution 
IS claimed {Pandrong Row and Krtshnaswamt 
Ayyangar, //I RAMANATHAN CHETTIAR V, 
PaLANIAPPA CHETTIAR 


Mad 776-49 1, "W 139- 
-A IB 1939 Mad 631 


te against two partners^ 
sue for contribution from 
ground of partnership— If 


Vvuere tne oasis of a uaiin for contribution is a joint 


thereby, but also forfeit all his cor 
ehariar and Abdur Rahman j 
Ananda KAO V GOPALA RaO S 
193 

S 2ZZ^Seope and effect-— 


WAUACE&CO ItB U939)Mad 282= 

184IC 153 = 12BM 414 = 49 1.W 343- 
1939MWN 209»A1B 1939 Mad 820- 
(1939)1MLJ 809 
. B 2^2— Firm sf can be member of a Partner 
ship 

According to the provisions of S 239 of the Contract 
Act partnership can be the outcome c 
tion of persons and as a firm is not 
entity, a fiim as such cannot be a mer 
ship But there Is nothing in law lu oai 


by the plaintitt 
i based on the 
t IS liable to con 
■ operate as a bar 

I for contribution 
lip Or intimately 
*• ' that it would 

at as between 
r contribution, 
■ ■ DI t> hfUTHU 

s W 647t2)= 

A4.K 1939 Wad b(J8 -119391 1 ML J 826. 

—Partnership— Joint decree passed against some 
of partners of firm in re'pect of del t contracted by them 
—One of judgment debtors paying entire amount— 
Right to sue rest for contribution— Fartner‘hip debt 
and separate debt —Test Set PARTNERSHIP- 
Contribution 4SCVfN 1214 


tliUlVIUUM ■ 
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CO-OPERATIVE SOCIETIES ACT (1912), S. 23. 

Ss. 23>tid againit tftitt ef fatt or 

dtetastd memifr—JurtsJictiffri ef liquidator and of 
Ctttl Court 

A liquidator has no jurisdiction to award an)tlting 
against the e'^iate of a past or a deceased member, 
because of the limitation provided nnder Ss 23 and 24 
of the Co operative Societies Act. The Ctvil Court has 
jurisdiction to go into the question whether the liquida- 
tor had juri'diction to make the aivard. ^/>atifi Singh, 
j.) AHsuD Au r Cooperative Society of 
Panipet. 41 per 269 

- S. 42 (2) {'b'y—Ctrtain mrmhtrs adtudieottd 
tntolvint — Liquidator not appointtd until afttr dit- 
thargt~PffU'er of liquidator to fixlhttr liaMitf. 

^Vbere a Co operative Socittj Is dissolved and certain 
members are adjudicated as insolvents then liabilit]i as 
members is not provable nnder the terms of S.34(2), 
Provincial Insolvency Act, if no liquidator was appoint 
ed until after the insolvents had been discharged Under 
S. 42, Co-operative Societies An. tt is the liquidator 
alone who can ascertain and tx the liabiUtie» of the 
members. Therefore cntil a liquidator is appointed, it | 
cannot be said that tbvre was any cebt or liability cer- 
tain or contingent which (an aflect the members I 
Hence the liquidator U not debarred onde? the provivions I 
of the Provip'*-' t».-i M a-. . e, - uai.i. I 

hty as memh • • . 

Bahimi Qa • ‘ • 


OO-OWNEBS. 

jurisdiction to question and disregard an award given by 
the Registrar of Co operative Societies and the certificate 
issued to the Revenue Courts for recovery of the amount 
I under the award, in pursuance of K. 33 of the rules 
framed under S 43 of the Co operative Societies Act. 
{Purton, F. C.) BORDA COOPERATIVE SOCIETY (-. 
YadaO. 1939 NX J 405. 

— — S 43 (X)-^Av.ard madt without luritdittion— 
Oh/etiion, if tan be railed in execution proceedings—' 
Obitelor't remedy. 

Where an award made under the Co operative Socie- 
ties Act is alleged to have oeen made without jurisdic- 
tion and not accoidingio the terms of the Act, it is open 
to the person aggrieved to bring a suit to that eSect but 
such abjections cannot be taken in ihe execution piocecd- 
mgs started in pursuance of ibe award, the objector’s 
remedy being an appeal to the Registrar. {Skemp,J.') 
BaLWANT bISCH f, ANJAMAN IMDAD BaHAMI 
Qak2a 1801 0 242=11RL 666 « 

41 P.L& 225 -‘A IB 1939 Lab 40. 
- 3. 43(2; (1) — 'Dupute'-^Mtaning 

Where a Cooperative Society has considered its 
tieasuter to be responsible for embezzlement of money 
deposited with It by a person and the treasurer haa 
I throughout contended that be was not concerned with 


‘Member' 

dissolution of the society in S 42 (d) (Dahp Smgh, 
/.) Anjuman IMDAD Bahimi oarza v imam din 

1831 0 632-12 SL 121-AI.B 1939 Lab 275. 

' '8 l2(.Z)—‘Fowert of liquidator— Power to ask 
person summoned to furnithsecuritr-l’nnjabCooem 
mint Pulet, R. 26 (e) 

Although S. 42 (3^ of the Ce operative Societies Act 
gives the sane post er to the liquidator to enforce atten- 
dance of witnesses and production of documents ax is 
given under C F. Code, that power is subject toihe 
rules framed nnder the Act R 26 (r) of the Rules 
framed by the Punjab Government restricts the powers 
of the liquidators to those given in Ihe rub rule. A 
liquidator has, therefore, no power to ask a debtor of 
the society under liquidation summoned by him to 
famish security for bis appearance or to impose a sen- 
tence of imprisonment or fine for his failure todoso. 
l,Bilde, J.) HAKIAI, //r /fe matt/ref. 

I.LB a939)Lah 192> 183 I C. 414» 
12EX 114«40 CeLJ 701=4’ ' 
AIB 

■ S. 43 — Kefertnel to Registrar 
JurssJtclten of Rtgiiiraf to decide if 

On a reference made to iheRegisirai 
under the Co-operative Societies Act, th „ 
as a Court and he has jaiisdictioii to decide wbeibera 
dispute before him IS lime barred or not Once he has 
decided that rightly or wrongly, it cannot besaid that 
he acted without jurisdiction. iFatl Ah and Farma,\ 
//) Sheos^ - - - 

TiVE Society 

^8 43— 

tertifiiate iy 

/u'lidtelton o. 

The Co operative Societies Act nowheie fives any 1 
power to the Commissioner or any other Revenue Officer 
to eaamine or revise the proceedings of the Registrar or 
other officer of Ihe department A Revenue Court bas no | 
Y.D. 1939—24 


CO-OWNBB9 — Adverse possession — Essentials— 
Mahomedan Law— Co-beirs under— Position of— 
Alienee from some co-owners —Possession of— If adverse 
to others. See ADVERSE POSSESSION— CO OWNERS. 

I LB (1939} Ear 697. 

■ ^Alienation by some—Suit for partilioii by other! 
—Equihes—Severol sales by particular co skirtrt— 
Earlier furehastr—lf entitled to priority over suhst- 
quent purchaser— Rule— Contribution among purehaure 
In a suit for paitition by one or more coownera 
against the others and alienees from some of them, 
where the alienations are not binding on the plamiifls, the 
Court, as a role of equity, would generally allot to the 
al-enees what their alienors sold or purported to sell, if 
that can be done, so that the alienees can get what their 
alienotusold or purported to seitto them Butwbere 
there are several >uch alienations, the alienees under an 
earlier Sale hare no priority over (he subsequent pur- 
chaser in respect of the properly sold, where the estate 


J oint land — Lease by to owners to tenant for 
term— Tenant holding eter after term — Suit by one 
eO'Ointr only — Msintainabilily—Suit by all eo owners 
— Necessity 

g 


owners of projieity. and the tenant continues on sofler- 
ance after the expiration of the period of tenancy, a 
suit to eject Ibe tenant bolding over brought by one only 
of the co-owners is maintainable. The positioo of ten 
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CO-OWNERS. 

cosaHersnce Is s-kia to thM oi a trespasser, and one of 
several CO onners cap maintain an action to eject a 
trespasser who has been holding wrongfully. (Br»om 
■feid.Ag.C J.and Sert , BAt KriSHNA 
». KeSHAV ANaNT. 41B0mLR J213 

— Land acquisition case— .One 1/ can gt»e tahd 

discharge for another mteres'ed In the land Stt 
LambaROar. JSaSA.WB {1*0)68 

^Wajl erected by one on top of joint wall— if joint 

■ ■ ■ JSLah 28. 

' • »» MSrd — 


There cannot possibly be a transfer of copyright or 
assigntnetit of copyright m a non existing work Where 
there IS no prool that the work was substantially com- 
pleted at the time when document transferring copyiight 
wa^ drawn up and On the face of It the docoment refer* 
to a future work ronv-'crV* W» - * . . 

(,Doltp • 1 • < 

WOHAI • : • 

T. P. A 

19J9ALJ 71-1939AWR fEO)m 
■ ——/MfringtmiHl-^Burdtn ef proof 
In an action for infringement of « 
for the defendant to prove that 
iniringement It la for the plaintiff 
lies, to prove that tn fact there h< 
inent. (frarfm.y) PERFORMING 

Ltd ('.INDIAN Mornjng Post R 
XLB (1939 )Bom 29S-18410 6 

4lBomLB 630«Al- wu. 

“—Nature of— Aasiapment — Registraiion — Neces 
sity. Stt T P ACT. S 54 — APPUCabiutv— 
Transfer OF COPYRIGHT 1939 AI»^ 7i 

COPYRIOHT ACT (19111. S 1 {X)~~'Aulhor,tt'-~ 


I depriving the other co-sharers of the right to the joint 
poMession of the site The retention of possession by 
such a co-sharer famishes the others with a cause of 
action for a suit for joint possession of the sue by 
I removal of the materials. The question of special 
' damage does not arise, fnr the cause of action in such a 
Case IS constituted by the invasion of the right of the 
'Co sharers to joint enjoyment of the site of the house. 
\{,Iqbal Akmad J) PaRSHaN SiNGH s' PraG SINGH. 

1939 A W.R (H C) 840 = 1939 R D 612 
■ Adverse possesi.ion— Need for proving ouster. 
“ * 1939 O W N. 1059 

Proof of ouittr — ffeteisity 
' by ofu agttt't another 

• ' enct of title plamtif, tf 

certain persons jointly as 
s must oust (he oiher before 
^ e to him. But where both 
ate joint trespassers, as where they were purchasers 
Under a sale which conveyed no title, one can oppose 
, the title of the other in a suit for partition by the other. 
(.Alltop, J.) ATTAR Singh v Asa Kam 

1939A WB.(H 0 728 -1939 RD 674- 
AIR 1939 All 732 
' father'^All lont not 
(eedinet-'Sharei, tf ex 

rent is passed against 
a father and on bis death only one of his sons is brought 
on record as his legal representative \n the txecattt/n 


— —F.f<lntive (eitettion—ffatit of right— Change m 
the nature of poettmen— Right of to tharert to oi/eet to 
tie thangt. 

One of several ^oint owners cannot erect a building 


I 

1 


the delendanl alleges that he was not aware of ^he ) ‘^®**i**t*ts have a right to object to thechange The 
, I of a building on a plot used as sahan 

, han^e ihe method of exclusive po'.sessioti 

as such the other co sharers would be 
rights to object even in the absence of 
• . Ct injury to them. (Radha Afnehna Srt- 

. . ■ RadHBV I.AL t>. MaHARAJ KUNJ 

. . 184 1 G 136- 

. . . • . • 1939 AWE (00) 1B5-13RO 83- 

■ . . • • 76-1939 0A 725-19S90l<R 690- 

9 O WN 863«AIR 1939 Oudb 276 

I • y one to xharer—Rtmed}' of other eo^ 


if entitled to tut lor joint Potstssion 

The tenant or raiyat has a disposing over only so far 


H IS perfectly open to a co sharer to grant a lease of 


the materials of hts house bullion the village Site the joint holding Ittheothercosharersafedis^atisS- 
are concerned and has not a transferable interest in the ‘ cd wrth rt. their remedy is to mstnute a suit f^ parti- 

^UeXhe house The fact that the transfer Is In tion. (ffenJerton /.) BHaRANI Kasta RaV v. 
iavour of one of »he co-sharers . has not the effect of | RaJaGOPALLAL 70 0 1. J. 199- 
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CO.SIIABCSS. 

— Liability — Taking ef fn 
lanbarJar atttr tjeeltrunt of ttnant — Taking 
iJunaftc' by co-ikaitrvnthout iambardat'i cot 

Where a lambardar ha< taken actual po'cc" 
ejecting a tenant under S.79 of the Tenancy \ct, any 
CO sharer n ho thereafter ukes possession wiihoul Ihe 
concent of the lambardar tenders hirnself liable to 
ejectment, SM.anil Aftita. /./if) HaMIR 

Singh v. IIet SiNah. 1933 R D 604 = 

1939 A W.& (BB)290. 

— —Oabthtf to fay money order and regtUraliou 
ckargei in. utred by Ike lambardar. 

Where the CO charers are living away ‘ "'••• "’■* 

or at a place diSecent from that of if 

their share of the pro6ts have only to 

and as such, money order and registrar ^ 

connection iherenitfa have only to l>e borne by them. 

iPolloek,J.) DHUNDIRAJ p Ganpai. 

18HC 915 = 11 EN.492= 
1939 N.LJ 140 = A IB 1939 Nag 121. 

— - k/ntual rtlalion—Difanlt by tome ee tkartrt tn 
tayment of land rmnite — flnenue tale of tnk de euate— 
Co-ikirer by agreement with gurekater ^r4in«>r Pr> 
terty told—HtgKl «/ olkert to re centeymce. 

In an ettife the aamindan right was vecied in a nticn 
ber of persons and separate accounts bad been opened 
tinder the Bergal Land Revenue Sales Act. In certain 
year some of tbeco-'harers made default in the payment 
of their share of the land revenue and consequently the 
whole estate was put up for sale. Certain co sharer by ' 
an arrangement with the purchaser obtained from ■•im 
the property told in the revenue tale with a view to 
avoid tome part of the disaster of a sale He was not 


Cu-suauia miun dl d» llidiSlui lliil«» ttut Hie sale cuuia 
not be prevented as the arrears of revenue bad not been 
paid. Further, he did not do anyihing to prevent bis 
co-sharers from becoming powible bidders 
Held, that as fraud or bad faith 'Owardshiscosharets' 
bad not been proved the other eo.*harer< could not claim 
to recoter their former interest in the estate by paying 
proportionate portion of the purcha<e price {Sir George 
Jlanltin'\ anath Nath BiswaS p DwauKA Nath 
Chakravarii 43CWN 629- 

ILE (1939) Kar 149 fP C )= 181 1 C 380= 
1939 O L.B SIO = 6 B.R 8S4 = 69 C I. J 606 = 
IIBPC 262 = 20 PatLT 359 = 
AIB 1939 PO 861PC) 

•^Partilion-~Prir,ile partition of Sir plots — Effect 

on the rights of one ■with referent, 
the other— Right to sue trespasser^ 
possession. 

A private partition of Sir plots 
tiotlheeflpct of destroying the right of o«nr>«hip of 
any one of them in the plots allotted to the others As 
such any One cf them can sue to eject a trespav'.er on a 
plot allotted to another co «harer But he ts not entitled 
to joint po«<es‘ion but only to a declar.iiion of inle a-- 
joint owner with others. (Bennel and Veema, JJ) 
IlALDAR UPAnHYAf Ra’I SuMAR UPAnilYA 

182IC 309 = 11R A 651 = 1939 RD 169 = 
1939 ALJ 171 = 1939AWR 'HO 219- 
A I B 1939 All 332 
■ ' — Partition — Right to mjintain suit — Stranpr 

Purchaser of eo'sharer’/ share, 

A stranger purchaser of the share of a co sharer in a 
joint property is entitled to maintain a ‘•uit for partition 
«n the principle that he is in constructive povsesdon of 


CO-SHABEES. 


— • Remedy against another eo sharer — Eiectment or 

parltlion, 

I It IS a well known principle of law that one co sharer 
cfttinoC bring a suit for ejectment against another co- 
sharer His remedy is by way of a suit for partition. 
(Thomas, J ) ALi RaZA KHANf NAWAZISH ALl 
Khan. 1938 0 A 816=1938 O W.K. 1167. 

■ Right to aftena'e — Exchange by one co~sharer of 

' upon without 
• nge— If open to 

I ts nere one ol the co-sharers transfers by a deed of 
exchange specific plots appertaining to a joint khewat 
and the other cO'Sharers were in noway concerned with 
It and did not at any lime object to it and where it was 
acted upon and the parties were put in possession of 
their ■r'pective plot* it is not open, in a suit by one of 
Ihe patties todcvlare that he is the owner of the plots 
in his possession for the other party, to raise a ^oinl 
which might have been available to the other co sharers 
at the time of transfer that the deed of exchange is 
invalid as some of iheco-shaters had not been parties to 
the exchange (.hmail, J.'i KASHI NATH v MARCH* 
HED. 184 I C 233-12 E A 203- 

1939 AWE (H 0 J S73- 1939 ALJ 884- 
AIB 1939 All 504, 

— 'Right to alienate— Tenon in rxelieiive pottetsien 
Where a co sharer has been in exclusive pot'.es'ion of 

. . . .... .« I .j V. . 1-. „ hindrance by ether 

third person, <ab]ect 
obtain a partition of 
tpal Singh e Mata 
* ' T 893wl2RO 43- 
1939 A WE (00.) 132-1939 BE 477- 
1939 0 WN. 773 - 2939 O A 627- 
1939 OLE 630 = AIE 1939 Oudb 243 

— ‘Right to ceilriiution—Rtnl decree oilttined 
after interest of eu sharer tenure holder is sold m exe'u, 
feori of mortgage de, ree—Aenount realised from another 
eo sharer pereonally— Liability 0/ formei eo contribute 
to latter. 

here «oine time before a rent decree was obtained 
by lift landlord the inttrest of a co sharer tenure-holder 

was sold in execution of a morigage decree, and the 
landlord proceeded agam't the judgment debtors per* 
sonally and realised ihe entire decretal amount from 
another CO sharer. It is certainly open lo the latter to 
1.- 1. . — « contribution and the 
on the purchaser at the 
' and Rorhurgh, 

•• ■ ' 43CWN.940. 

■ — R ight' inter St— Right of one to bill'd cn or let 
out for building purposes tosnt ,and—A‘isinee ef consent 
of others 

Oie of several joint owners of Und is not entitled (o 
erect a building upon the joint properly wiihoui ihe con 
sent of the other co sharers, notwithstanding that Ihe 
erectim of that building may cau^e no direci ic»s lo the 
other joint owners If he cannot build he cannot let 
out any portion of joint land for the purpose of build- 
ing IRadha fCnshaa. /) AMJaD ALl KhaVp. 
BlSMiLLAH 184IC 266-19390WJJ 911 = 

1989 OLE 697-1939AWR {CC)2U- 
12 EO 88-1933 BD 590 = 1939 0 A 776. 

-'-Right to recoiir property from tre-pa ser—If 
can assert right inwho/e property. 
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CO SHAEEES 

The right of a tenant in common to recover the nhde 
property as against a trespasser is a right which be is . 
entitled to assert only on behalf of himself and his | 
CO tenants He cannot do so in the assertion of % right 
to the whole property in himself {Tiomaf J'i ALI 
RAZA KHAN V NAWAZISH ALI KHAN 

1938 0 A 1938 OWN 1167 | 
“ -Right ta share in commission paid to the lant- 
bardar I 

The lambardar receliesone commission on the land I 
revenue assessed m a mahal and another commission on 
the land revenue assessed on the MaUk makiautas 
This commi slon is given to him not as a propiieior of 
the village but to compensate him for the trouble he 
has in collecting the noney Neither forms part of the 
village assets and in neither have the co sharers any 
right {Pollock J) DhUNDIKaJ t/ GaNPAT 

1811C 915=>11BN 492»ig39NI.J 140>= 
A Z B 1939 Nag 121 

— -Shamilat land~Exelustve pesttsston of porUor— 
Eight of CO sharer 

One CO sharer may under certain circumstances take 
and keep exclusive possession of a portion of shamtlas 
land for his own use until part non and another co 
sharer is not by reason of the land being shamilat 
neces aniy entitled to disturb his possession The 
comtnonesc instance of the right of exclusive possession 
occurs when a co sharer may break up and cultivate a 
portion of the shamilat and take the produce for bis 
own benefit The principle is precisely the same when 
a plot ol shamilat is used as a bara or for any purpose 
other than cultivation {dbdul pashtd J) Lakhmik 
S lNOKP SadHU 41PLB 109<- 

A IB 1939 Lab 288 
— Shanilat land — partitien-~L*nd retened for 
common pHrpost— Building erected thereon by some of 
to-sharers^Right of ethers to its demolition 

If the land ol a village has '* 

reserving only special areas for corns 
{eg) land reserved as an appendage to 
the proprietors can alterahe condition c 
perty without theconsent of all the cos 
of them erect a building thereon without the consent ol 
the others the latter can demand its demolUion {Stomp 
/) Sundar Singh r Harnam singh 

41PLB B87=AIB 1939 tab 614 

— Sit lands— Holding of, in severalty— If indicates 
ownership— Position of person sn possession— Hss rsghts 


COSTS 

~Sust for ejectment by one only— When mam 
tasnable 

Where by mutual agreement amongst two brothers, 
CO sharers particular plots had been allotted to a 
particular brother, and that brother alone files a suit to 
eject a sub tenant in le pect of tho e plots the suit is 
not bad where tbereis evidence to show tbatit was 
filed with the consent of the other brother and the 
defendant IS Itable to ejectment in that suit {Marshy 
S M and Mehta, J M ) SHUCAN CHAND S' JAGRAM 
1939 BD 603t2)» 
1939 AWE (BB J273(2) 
— Suit b>, to recover revenue paid— Pre'urrpiion if 
any that each has paid a portion See C P CODE, 
O 22 Kr 3 AND 11 1939 OWN 711. 

■ Transfer by one of more than htt share — Posses- 

ssott also dtlnered — Lff ect— Ouster of the others — 
Remedy — Lsmsiatsen 

Where one of two coparceners transfers a share, 
which IS more than his own and follows it up by giving 
actual possession to the transferee that con'-titnies an 
ouster of the other coparcener and as the transferee 
would acquire advene pos e<sion as against that co 
parcener he would have to bring h s suit within 12 years 
of the ouster if the transferee is a sole aamindar the 
limitaiion would only be 6 months whereas, it he is one 
of several saroind.rs his possession can be comested 
within J2 years as prescribed by Art l43 Limitation 
Act {Mehla,SM') MaNJK AHIR f AUQA AHMAD 
1&89BD 1-19S9AWE CBB)m 
COSTS See also (1) C P CODE S 35 

(2) Cr p Code, S 148 

(3) PRACTICE 

—^—Appeal-Summary dismissal by appellate Court 
—Appeal to High Court sueeetsful— Older at to 
costs— Praetsce— Costs of frst appeal— If allouiablt 
Where an appeal to the High Court against the sum* 


41EomLB 9f9=AlB 1939 Bom 49S; 
Aivard of— Suit dismissed with eoits—Sepa 
rate sets of easts to different defendants— If tusufied— 
Bombay High Court Civil Circulars 1925, CA VUI 
Where a plamliSs suit is di missed with costs the 
order as to costs must mean that the plainiifi is to pay 


co sharer in po««ess on cannot res st it it follows that 
bis transferee could not be in a better position {Stone, 
C J and Clarke J ) ANANTRAM v PUNA 

1939 N L J 92 


by one for whole rent— When permissible 
Where by local custom one of the Co sharers acts a 
agent on Irehalf of the whole body of co sharers and 
real se< the whole rent from a tenant then that co sharer 
can sue alone without the other co sharers for arrears 
of rent {fltanh S M and Mehta J M ) Shit SaGAR 

P'-- Euceman 


18 SB 152= 41 Born LR 675= 
A 1 E 1939 Bom 338 
^—Discretion— Suit for Infringement of des gn— 
Defendant admitting pUmtiRs right and ofiering to 
submiC to injunction and to pay profits and costs— 
Refusal of offer by plaintiff— Suit finally decreed In 
terms of defendant s offer— Costs— Liabil ty for— Rule 
See C P CODE O 24 41 Bom L E 290 

-Liability for — Suit on behalf of plaintiff— Dis 
missal Vfith costs— Absence of direction for payment of 
costa by next friend— Liability of estate of minor See 
Decree— CONSTRUCTION 41 BosLlkB 621. 



INDIAN DECISIONS. 


378 


COSTS. I OOUET FEES AOX (1870), S. 7. 

— 'Mortgage suit — Discretion of CoQrt — Role — I regarded as a suit for declaration with consequential 
Order for costs— Appieal. See C. P, CODE, O 34, 1 reltef falling under S, (ri*) (f), or a suit for possession of 

R. 10 1939 MW.N 29ft | moveable and Immoveable property governed by S. 7 

—Practice—*- \ ... ^ ~ 

Act— Rules as tt ' * ■ 

S. 6bU> 

COURT TEE-' . s . . ■ 

^ffclljle Ceurt. 

It the defiaeni. 

is not made up, tl ' " 

pare or sign us d 

l^ir/r.y) KiSt ■ . . • 


——Delerminatie>i-~Baiit of— Plea of defendant — If 
material — Factt found as f leaded by defendant— Proper 
proetdurt—Junsdittien—FoTu*n — DeterminaUoH I 

The court fee payabU on a plaint in a amt and the j 
forum of trial depend on the adegaUons made withe^ 
plaint and not on the tlefence set up by the defendant. 
If the plaintiS can prove his allegations he would be 
-entitled to the relief on the lines that he has claimed, 
and the forum of trial h the Court in which be has 
brought the suit. The fact that the defendant sets up 
a dirlerent tills cannot alter the nature of (he plamtifl's 
claim. If the facts are found to be as plead^ by tbe 
deftndanl, the proper course is to dismiss tbe suit and 
not to convert the suit into another of a diRereni char 
Ecter. (Alw/j'iA y ) DcoKf SiNCH p kASinwaK 
SlNOH, mic 178-8BK 723-12RP 2 
■ ' DttertninAtim—CriUrion— Suittanee of relit/ 

claimed 

It IS tbe substance of the relief claimed in the plaint 
that must be looked to m questions of .court fee and 
Jufiseiietion fA'i/rg’, y.) Kayathan RoChe f. 
CHINNAYYA ROCHE 1939 M.W.N 11U> 

ATS 1939 Mdd 435-(1989j 1 MLJ 425. 
^—“^Determination — fiehef opattoile at time of 
Fltntef phinl"— Further relief due to ehanpe of etr 
tumttaneet—Proetdure. 

Court fee is paid on the relief available at tbe time of 
the institution of the suit, but if after its rsiitulion 
circumstances change and it becomes neces'ar} for the 
plamtiS to ask for any further r ‘ ' 
to him to apply to the Court 
pfaint by addiOB new relief and 
fee thereon {Afaiai/teJ Noar 
BlRJA RAJKUMAPI V BlSHWA NaTH KUSIARI 

182IC 743=6BK 818-12BP 64 = 
20PEtLT 818*-I939 PWN 61= 
A IB 1939 Fat. 219 
• Refund — Inherent turisdiction of Court, 

The Court has inherent jurisdiction to order a refund 
-of court-fee even in cases which do not fall within 
S«. 13, 14 and IS, Court Fees Act. Where there has 
been no real trial of ihe mam issues involved ic the 
-casein both the Courts below, the appellant is entitled 
to a refund of court lee paid by him in the lower appel 
late Court on the memorandum of appeal I^Aidut \ 
Rashid,/) llARl RAM & Sons r. H O HaV 

41 PI,R.796=AIE 1939 Lab 257, 
COURT FEES ACT (VII OF 1870, as aaended In 
Bihar and Orissa). S 7 (Iff) (Iv) (c) and (vl—Seopi 

and e/feet— Suit for parlilicn— Allegation /Air aWe I 
allotted at prior partition was of lets value than that to j 
tvltiek he was entitled— Court-fee pjyalle—A'* - 
court fee— Valuation. 

In Bihar and Ori'sa, so far as a partition so 
So be actually In the nature of a title suit, e. 

^urt fee is payable by the plaiotiR, whether 
regarded as governed by S 7 («ri) or S 
makes no practical diSerence whether the so.. 1 


I stated that he was in possession of what purported to be 
I his share in the property, but that the same was of less 
value than the property to which he was entitled. He 
wanted the unfair partition, which was effected by an 
^ oniegisiered deed and chitCas to be set aside and that 
i bis proper share allotted to him He paid a court-fee 
, of Ks. iS on his plaint, It was alleged in the plamt 
that tbe share allotted to him and rif which he was in 
possession was in deficit by Rs 8,775 
Held, that tbe plaintiff should pay ad valorem court- 
fee on the amount of Ks. 8,775 which was the amount 
by which bis share in posse<sion was in deficit of the 
shate which be claimed, but that he need pay such court- 
fee on ihe value of the whole properly which would fall 
to his share. {.James and Rowland, //) SiTAL 
Prasad Sah K KamdasSah 18 Pat. 267= 

1831,0 281=5 BE 6g3-12BP 122= 
1939PWN 197=A.IB 1939 Pat 274. 
—(as amended in Madras), Ss 7 (IV A) and 
{V)—Applieoiitiiy—Suii for eaneeliation of deed of 
eoHvejance and for possession of property eomprstod 
therein— Valaali on— Court-see payable. 

In a suit for cancellation of a deed of conveyance and 
for possession of the property, falling under S. 7 {IV-Af) 
of the Court-Fees Ace. as amended tn Madras, the pro- 
per method of calculating the value of the subject- 
matter is the market value of the pioperty on the date 
of the plaint. The valuation should nor be in accor- 
dance with S 7(t>). {Leoik, C J , Krssknasvosms 
•a,//) KUTUMBA hASTRIt'. 

• I.LB (1939) Mad. 764 = 

= 12 RM 232 = 49 L W. 666 = 
407-AIR 1939Mad 462= 
(1939;i UleJ 702 (rs). 

S 7 (iv) and Set It, Art 17 {i\i)—Appliea- 

bslsty — DeelaraSion and iiisunclion 

Sch I(, Art 17 (»»»), Court Fees Act, only applies 
when no consequential relief is sought where con^equen- 
tial lebef by way of injunction IS asked for then S. 7 
(roj applies and ad puloren court fee on the value of 
the claim has to be paid, a single valuation covermg 
both declaration and injunclion. (DR A'orman.) 

Push RAJ o. Ram Jeewan. 19S9A M. L. J. 80. 

(as amended to Madras), S 7 (TV A) and 

I Sch II. Art 17 A (1)— .Jar/ under S S3, T P. Act 
— Court fee payable— Prayer for eaneellatton of deed— 
// imolved 

I It IS clear that the proper prayer in a Suit by the cre- 
ditors of a per«on under S.S3 of the Transfer of Property 
Act IS a prayer for a declaration that the alienation 
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OOTJET-TEES ACT (1870). S. 7, 

1939 MW.N 778=»A,I.R 1939 Mad 894- 
(19a9)2ML J 400 

S 7{lv)(l)) andScb 11. Art 17tvl}— 

five opphcahUtf. 

S. 7 (<?') C^) of the Coarf Fees Act will ftot appfy to 
cases n here tbe pUintiS is in joint possession of the 
]oint family property but it most apply to case* trhere 
he 13 out of possession of it and seeks partition In the 
former ca'e ihe court fee IS levied under An. j7(«)of 
Sch II. C,/ ond Kadha KnsAna, J) 

DuRGA Bux Singh » Asibika Bux Singh 

184IC. S71«=12E 0 102® 1939 OLE 607- 
1939 0 N loss 

S 7 (.iv) Cb) and, Sch H, Art 17 (vt)-NS«it 

by Alahotncdin eo ouiner in joint pauissien for partition 
—Court fits. 

Where there is a jointness of title, each cc^rcener is 
In po'ses'ion of every portion of the joint p' “ 
his share is not defined and in such cases t 
the mode of enjoyment is not capable of 
terms of money and therefore the residuary 
comes applicable Such jomtness of title c 
exiit in the case of a coparcenary proper 
where the shares of co owners are known and ascertain 
ed, % suit for partition is virtually a suit to enforce a 
right to a share in joint family property Under the 
MahomedanLew the share of each member of the lamily 
In the family property is specific and is known and the 
titleof one member of such a family a not joint with 


COUST-EEES ACT (1870), S 7. 

*■' ■ 'S 7(1^) (c) — Applicabibty — Ex-communicated 
member of caste — suit for declaration of illegality of 
resolution ex-commumcating him and of plaintiff’s right 
toenjoy caste property in common— Prayer for per- 
manent iftjunvtion restraining caste members from 
obstructing plaintiff’s enjoyment of casie properties— 
Valaaiion for court-fee and jurisdiction S/e SUITS 

Valuation Aci,S8 41 Bom lR 426. 

I — — S 7 (Iv) {fi)—Appliccihluy—Suit for iniunc 
tton against co-trusttes and for possession as joint 
\t/uitee— Joint truiteeship d<mtJ-~J}/claration of joint 
' trustee found necessary for right to r/hef— Court fet 
payable. 

W here a plaintiff in his plaint prays for an injunction 
I against the defentUnts with whom he says he is a joint 
I trustee to restrain them from interfering with his joint 
I possession of the suit properties as joint trustee, and, if 


tion with consequential relief and falls under S. 7 (ro^ 
(e) of the Court Pees Act for porpo'cs of court fee, 
{Burn. J'l MaNAITHUNAINATHA D?SJKAR v 
GOPALA CHPITIAR 48 L W. 270» 

1939 M.WN 265-AlR 1939 Mad SSO- 

p ^ r. A r > A I 


Att. 1/' kW f Ot »i.u il. i,Aaaiton ana Aam talt. JJ } etn.iontjintngprayer tor poss/ssion^tourt^ 

NISaR AU Khan t- NAWaZISHALI Khan ^ _ ]/etPayaMe^ ^ 


by junior tv 
of fillt to 
prayer for 
in potsessioi 
/tmendmtnt 
—Permnstl 
The junio 
estate broug 
ing for a dec... 



J— 3 7 (\-9'i(r\—eH>f'l''niilit-~H'ill attaektdas 

le—Canttllation, sf 

. on the ground (bat 

'istered, but is also 
y fraud, undue in 
sks for the cancella- 
emed to involve a 
’ has to be stamped 

he Court-Fee* Act, 

■ Aij Nath Singh 

• • • ■ ■ =1939 O A 226- 

. B O 226“ 

' ■ 1* ■ J 1939 Oudb 125. 

■ ' ■ Orissa). S 7 (iT> 

. . ■ ■ ■ A/y Alienaliens by 

■ to declare tmalid 

• • • —Furth/r prayer- 

• ‘ ‘ t id (or ether relief t 

, ■ • n plication for and 

. ■ ■ . ml vndew mahing 

• 1 ■ . ■ , ahte—tf full for 
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COURT -rKES ACT (1870). B. 7. 


COURT-PEES ACT (1870), 8. 7. 


PlUQUSs, 'Kho veie Hindu Tcversloners, btoogbt at 
suit, alleeiDg that the; irere the reversioners after the 
last male onner, and claimed k declaration that the 
vridoir of the last male ottner (the first del(njant> had 
on j a llmued interest of a Ilmda viidow in the inheri- 
tance and that certain alienations made by her nilhont 
legal necetsuy vonid not enure beyond her lifetime and 
would not be binding upoathe reversiona ' 

plaintiffs aUo prayed that the suit be dec 
and that the plaintiffs might be alloued 
to wbub they nere entitled. In the cou 
the plaintiffs asked foi an inUrim injanciion to restrain 
the widon fioni making further alienations and the 
trial Coart aliened the application and granted the 
interim injunction The question of couit-fee was 
raised, and the trial Court, holding that the fee of Ks. 
15 paid as on a suit for a declaration without conse* 
qnential relief was not suffiaerit, ordered the ^aintifls to 
pay od piiljrem court fee under S 7 (ir')(r) 

//r/if, in revi'ion, (1) tbit the suit as it stood was 
Only purely for a de.laration falling under Art. 17 of 
Scb.(C) of the Court- Fees Act as amended m Kihar and 
Orissa, (2) that the second prayer was the nsual ommbos 
relief daa<e which appeared in every plair>l. and the 
plaint could not be con'tructed to 
declara’ion and consequential relief 
(in) (r) of the Court Fees Act, mere 
omnibus lelief cUuss appeared in 
plaintiffs applied for and obtained an <“/ tnUnm injuitc- 
tion did not change the real nature of ibe sun. < e , 
would not convert the suit which was a declaratory suit 
only into a suit for a declaration and consequential 
relief. (4) that the plaintiffs, who were only rever 
sionera, had no nght to possession uuiil the death of 
the widow and m the suit they had therefore no right to 
anything beyood a declaration so long as t' " 
alive, and had no right at all to ask for 
which should never have been granted to 
the suit being for a Urg^ number of 


' - S 7 (iv) (.C^—CancfiUliBn of deed of family 

utlUmtnt — Suit iy Hindu U’ldoui far — AUegahon of 
fraud and miireprennlalion~l\'eeital m deed that 
huihand utas fomt with iroHir and that •undom wat 
given propetUe! mheu of mniiitinanee — Flamt atleg 
mg that husbandvrae eeparale and claiming right of 
mkentanet to eilate— Court fee payable 


Helct, that tbe proper method of valuing (he suit was 
according to the injury or loss from which plaintiff 
sought protection, and that loss could rot be valued at 
tbe total value ol the properties in suit, though such a 
value ought be proper if the plaintiff were out of posses- 
sioDor if (be document sought to be cancelled denied her 
any right and title whatsoever; in this case since the 


should frtma facie be di'posed to accept the same, and 
was not justified in demanding court-fee on the market 
value of the piojMrties in suit. 

Mohammad Noer, y.— There is a good deal of diffe- 
rence between a suit in which the plainiiff seeks to 
recover a prt^rty which IS not in his possession and a 
suit in which he wants to avert tbe danger which is likely 
to come to the propety which is already in his possession. 
To a suit of the second kind, a valuation on the basis of 
a suit of Ibe first kind is wholly unjustified {^Mohammad 
Near and Howland, //) DEOKALI KUARi v. 
MaHADEO rilASAD 15HAOAT. 182 l.C 153 = 

6BE. 727=12 RP. 1 = 20 Pat L T. 638 = 
AIR 1939 Pat. 631. 
—Deeret^Suxt to restrain 
decree It void and mcapo- 
nd eollunon— Court fee—' 

Valuation. 

In a suit for petmapeni injunction restraining a decree 
bolder from executing his decree on tbe ground that the 
same was obtained by fraud and colluMon and waa 
therefore void and incapable of execution, the plaintiff 
must be required to value bis suit according to tbe 
amount of the decree which he ‘eeks to avoid, and to 
' ' James and 

CHANDRA 

• IE 730- 

■ ■ ■ Pat. 572. 

” “ ” * * ^(ope—Suit to declare that decree 

for setting aside execution sate 
'f potsetiien— Valuation— firinci' 


praying for a declaration that a 
.. ... I againsr a member of tbe plain 

tiffs’ family was obtained by fraud, and for the conse. 
quetiUal relief, that tbe sale held in execution of tbe 
decree may be set aside and the plamiiffs' possession 
confirmed, the suit has to be regarded as a suit for pos- 
session , for purposes of classification under S. 7(i») 
(f)of the Court- Fees Act there is no distinction between 
a suit forconfirmaiion of possession and one for reco- 


titled to maintenance In lieu of which «he was given pro- I mite decree in puruiten suit wai oiitmed by fraud and 
perties worth Rs 20,C0O She originally paid a\ for partition— Valuation of relief. 
court-fee of Rs. 15 as on a declaratory suit, but In a suit for a declaration thti a compromise deoee 
o< •.'• . •••' '-S 7--* • . . , ned by fraud, smd 

Va i. • the 
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COUST FEES ACT (1870), S 7 COtJET FEES ACT (1870) S 8 

madennderS 9 of the Suits Valuation Act it Is im ledon2— 11 — 1929 and duly registered Theproperty 
possible tossy that thepJaintifi's i~. ~s .».« ,oi t j 


possible tossy that theplaintifi' 
is incorrect {Hendenon and A 
Trading and Investment l 
70 0 L J 15£ 


-S 7 tlv) (c)— Jar/ for 

auction sale and for iiiiunelien — ■Plaint 
of frtpe/ly — Valuation of suit 

P brought a suit for setting aside a 
certificate case The property had b 
seortb at least R< 12 000 in another 
paries, but it had been purchased by 
holder for one pice P however iias in 
the suit he prayed that the sale migh 
illegal and might be ^et aside and that , 
yunciion should issue restraining the auction purchaser 
from taking possession on the basjs of the said auction 
sale P fran ed the suit under S 7 Cl (»»>) '' 

Court Fees Act and put the valuation at 
which It had been purchased us one pii 
court fee thereon 

f/elJ that as no objective standard of valuation was 
available m *0 far as i®/ claim was concerned he was 
entitled to put his own valuation (J A Ghote and 
Aadge //) BAGALA NANOA DUTTA v SHRISH 
chandraNandy 184IC los-uac 203- 
AIE 1939 C»I 278 
■ fas amendait by the Madras Act V of 1922) 
S 7 (») and Scb H Art 17 B—Appheahlity^ 
Dteree holder purehaser getting symieheal delivery^ 
Suit for poiiestien and mesne prefitt against person in 
aeti al possession— Court fee payable 

The appellant who obta ned a mortgage decree m 
respect of the western portion of a house brought the 


from him therefore had to be valued under S 7 (v) oi 
the Court Fees Act For the purposes of court fee what 
•.« c* I. » _ , /.V > U the plaint whi h must be 
nature of the suit as the claim 
plainlilf jdswarlh and 

or //) SURVAVARAVaNA 
CHaRVULU f hfARASIMHAStVAMY 49EVI 196- 

ILE (1939) Mad 567^180 1 0 640=- 
11 EM 736-1939M WN 152« 
AIE 1939 Mad 360 - (1939) 1 M LJ 268 (FB) 
— —(as attended Id Madras) S 7(T) andSch 11, 

I Art 17 ^—dpplieability—Siiit for possession of o/jlee 
I of member and man iger of school eommiltee — Court fee 
— Valuation'— Jurisdiction— Value of properties over 
Ps VflQ—hfjinlainabilttyin M msips Court 
The plaintift who claimed to have been appointed 
member and manager of a s bool committee in the place 
of the first defendant who was removed brought a suit 
prayingtbat the latter should be declared lohavebeeo 
validir removed from the office of member and 


Court 

“ II under 

. t (<’)of the Act (>0 that where the properties 

e worth more than Rs 3000 the suit was maintain* 
not in a Munsifs Court but only in Subordinate 
• ee* Court iSomayya J) KaRUPPANNA NaDar 

^ARUPPA NaDaR 60 LW 164- 

1939MW1T 72CI-AIE 1939 Mad 776- 
(1939) 2ML J 226 

value of the house the suit being in truth and in fact a | ■ ~(a8 amended in Madras) S 7 (7) — AppI ca- 

soit for possession against a person in wtongfnl pos es J biUty—''uit under S 13 Madras Survey and Boondatles 
sion of the property {Lesek C J and Somayya /) j Act— Prayer for possession— Court fee payable See 

* — (AS AMENDED IN MADRAS) S 7 
1939 MWN 841 
7ust for specific performance vjttk 
of the properties comprised in the 
—Apportionment of eoniideraiion 
rformance is asked for in respect 
eral plots comprised in a contract, 

I fee the consideration should be 
■ • various items of property 

iAJ V RAM JEEWAN 

1639 AML.J 80 

I u4ud»Ji.u ‘krt 17 (.i't)~~Appeal against 

order of tribunal constituted under tf. P Town I m- 


pertiestothelstresponiJeottorJU yeun me peiiou lo 

commence from 2nd June, l93S The lease was execatJ 
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COUST FEES ACt (1870), S. 8-0. 
frm'rmen! Ael—Ceurt fit fjytiU—PmtuM «f ikt Aet 
affU ea^le. 

The court*fe« pajable in respect of a memorandom 
of appeal agamst an auard by a tribunal constituted 
under the U. P. Town Iinptovement Act. is under S 8 
of the Court Fees Act trbich applies to the case, on the 
difference betne'n the claimed and anarded amount 
The appeal will not come under Sch. n, Art. 17 (*j») of 
the Act (.Btnn/t.J) DEBlPlNt' bECRETARV OF 
STtTE. I L E. (1939) All 142-180I.C. Ta- 

ll fi A 417-1938 ALJ im- 
1938 A^B (HC)843-A.IB 1939 All 127 

Ss 8 0 asd 7 (It) (c )— TtgtrAtng 

valuaiitn—Duty ef Court — Suit for numbtr of Attlara 
ttcHt and tuiuHefion—Preptr valuation. \ 


suppose that the relief sought has been under-valued j 
Eut where hating regard to the nature of the prayers in 
the plaint, it would be extremely difficult, ti not impos I 
sible to e«tlmaie the precise talueofthc relief sought ' 
by the plaintiff^, such an enquiry by the Court would be I 
unneces'ary. The plaintiff in<iiiuted a suit for a number I 
of declarations and an injunclion against the defendant, 
the main purpose cf which was to ensure that a certain 
adjustment should be maintained under which the I 
plaintiff bad agreed to pay the defendant a certain sum 
provided the defendant ngreed not to execute certain 
decrees which be bad obtained against the plaintiff and 
oot to take possession of some properties which the 
defendant had purchased at certain execution sates. It 


COXTEX-rEES ACT (1870), Sch I. Art 1. 
prekoiinary decree in administration suits and they ’ 
cannot obtain relief under the decree without payment 
of the proper court-fee {.BaguUy and Mostly, jjj) 


PfflBtr to rtqusrt payment ef addiitonal tourt fee— 
Power of trial Court and of Hi gk Court m revision 
I Once the decree in a suit has been signed and sealed, 

I the judge making that decree becomes functus officio 
I and cannot thereafter make an order for payment of 
I deficit court fee, but if the matter comes lo the High 
I Court in revision the High Court has power, if it 
considers that the question as to court fees has been 

*• •*— - ' of such additional 

IC ami Tyo6,t. /.) 

• MsLD'VarkadaS. 

. ■ R 1939 Sind 279. 

* If exhaustive — /«- 

Aerent power! ot Court to refund court fee 

The Court has got inherent power to refund court- 
, fee apatl from Ss 13, 14 and 15 cf the Court Fees Act. 
{yenAitaratr.ana Rao, J.) VlSHNO NAMBUHRl v. 

I RaMUNNI MaRAR. 1939 M W N 1143 - 

(1939)2 ML J. 867. 

8 VJ—Applieaiility — Claim for aliernativi 

rehefi 

Where reliefs claimed are alternative S 17 of the 
Coun Fees Act does not apply and the court-fee is 
payable on the relief which bears the highest valuation. 
{UP Norman) PUKHRaJc- KaM JI'SWAN 

1939 A M L J. 80, 
— — S I7“^«'i’rj/ declarationt anting out of a 


1.S wu. 

Held, (1) that the valuation was as accurate as could 
be expected m Che circumstances of the case and it need 
not be at the sum payable to the defendant under the 


JeKWaN. 1939 A*M L.jV80 

— Scb aod S3 4, 6 and l—Scopt — /mpeiiiion of 
ItaMity 


C O ^ .1.. . T---- I f />«<•*/•• /) MARIAMBlBt^ MaLIM 

. 1939EangLR 474-184I.C.171- 

. 12 ER 129- A IJl 1939 Rang. 375. 

lel ' ' I. Art l—Appeal against re/eelien ef 

every year m a Courtyard attached to the palace of the 1 plamt under O 7. R 11, C.P. Code-Cojrt-fee payaile. 
Hindu If the plaintiff succeeds in his volt the value of I Where a nUint is rejected under O 7, R II, C 1’. 


this point of view it is not correct to hold that there is 
no objective standard by which the requisite valoation 

coutd be made. {Edglty. J ) SOURISH ChahuRA 
RAV^ Shaikh GoPAt Ostacar 

ILR (1939)2Cal 20-A.I.B 1939 Cal 743 
— S Alministriilion suit — Preliminary 

deeret— 'Payment of court fees hy defendants — Practter. 

It Is the practice In the mofu'Sil to demand payment 
of court fees from defendants, who come in under a 

Y. D. 1939—35 


I amount demanded by the Court and that paid l>y the 
plaintiff, ought to be paid on the memorandamof appeal. 
,(«««,/.) 'tTMUUBAltr GOPALDA® 

1939 Ni J 32 

(as amended In Bombay). Scb 1 Art. 1 and 

Scb II Art \\~Applirahliiy — Apfeal frem order 
UMderO.iy^P 50{2)«erf(3)— Crw^r-Arc. 

The words **or otherwise’' in O 21. R 50(3) 
wide enmigh to Include court fee payable. Tbm 
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COURT TEES ACT (1870) Sch I Art 1 


execution of a decree against the firm Hence an appeal 
from such order falls under Ait I of Sch I Court Fees 
Act and not under Cl 5 0 ! Bombay Government Notifi 
cation No 590 issued under S 35, Court Fees Act and 
Ss chargeable with ad valorem court fee and not the fee 
chargeable under Art 11 of Sch II Court Fees Act 
(.Davis J C Lobo and Weslon JJ ) SEOOblAL KHEM 
CHaNDv LAHNlBAl ILB (1939}Sar 589» 
182 1 C 470 -12 as 13= 
AIR 1939 Sind 161 F B ) 

Sch I, Art \—Rtdtmptn>n suU— Appeal- 

Court fees 

In respect of a memorandum of appeal ii 
redemption when lue subject matter in d spat 
is not about the ex stence or non existence 
to redeem but relates Only to the amount di 
paid by the mortgagor as «.ond t on precet 
redemption decree in his favour the subject i . - 


bU set o/f— Tentative valualien—PermtisiAiliiy 

Theaord set oS in Sch I, Art 1 not having been 
qual fied in any Vi ay must include not only a legal set off 
bat also an eouitable set off Tentative valuation of a 
claim IS permiss ble only in suits for a 
profits Defendant who in a sun for 
cross claim for damage* suffered by b 
the acts and conduct of the plaintiS 
off aga nst the plaintiS s claim must 
as accurately as he can and pay ad valorem court fee | 
thereon and cannot be al 
tionforthe claim (De 
j) A Z M REA2AI 
OSTAOAS I 


43 0W1 • 

——Sch 1 Art 1 — iui/eel matter m dispute'’— \ 
^feonlng of— Cross oheehon 

The words the subject matter in dtspaf* •> * < I 

Sch I of the Court Fees AM mean, in 
cross objection the subject matter in d 
cross objection If therefore id an admii 
the respondents who have been ordered , u 

mlnary decree to pay lo the appellants a certain sum as 
special costa in any event (the ordinary costs be ng 
ordered to abide the pass ng of the final decree) file a 
cross objection relating to ihe findings in the suit and 
also to the special costs tf" — ‘ 

relates to the special costs 
ad valorem on the amoun 
Mariam liiBi v Malim 
184 10 171-12 ER ' 

— — -Sch I Art 1—Suil to enforce morffafe—\ 
Appeal by defendant — Court fees payable 
In an appeal by the defendant in “ 

IS not enough for the appellant to v 
the figure at which the p amtiff val 
Court He ought to value It a 1 itle 
the Interest (Dhavte a 

RAM SaWARI K0ER» MOTIRAJ KtlER 

17Pat 687-178IO 150-6BR 69= 
lllRF 220-19 FatLT 885 = 1939 PWN 162- 
AIR 1939 Pat 83 

^ .^eh I Art 1— Valuation — Suit under O 21 

R 63 C P Code bearing owrt fee of Rs 15— 
Demand of advalertn court fee on value of property — 


COURT PEES ACT (1870) Sch Et.Art 11 

ance— Rejection of plaint— Appeal— Valua 
t fee payable See Court Fees Act Sch 
• ^ . 6 B E 620 

I Art 12 — Applicability — Succeesion 
I certificate in respect of Provident Fund— Liability of 
nominee of Provident Fund to court fee See PROVI 
DENT Funds act, S 5 (2) air 1939 Sind 62. 

I Sch II, Art 1 (d ) — Same ludgmeut goiermnp 
several suits— Appeals filed tn some to High Court and 
la others set District Court— Application for irantfer 
of alt appeals to High Court for analogous tr,al— 

Separate apphealton and vaialatnama fo' each appeal 

If necessary 

15 suits filed by a person were tried analogously and 
disnusscd by the same judgment Owing to the differ 


ttt << MC app cai on must be considered not as an 
ion for transfer ba as one applies 
jpeals pending in the High Court 
each for the transfer of jne appeal 
rict Court and consequently one 
appt cat on stamped with a court fee stamp of Rs 2 is 
necessary and not thirteen appl cations each 'tamped 
with a court fee stamp of Ks 2 
Held also that the vaValatnama filed in the appeals 
lovmg 
Vrika 
nakar 
I Pal 
> S36 

■ ■ ' -(as amended in Madras) Sch II Art 11— 
R ii—AppliealioH 
Re/eetion—If deeret 


under 0 20 K 12, 
... . Into future profits 

which has been left open In the decree In the suit and 
for an order directing the defendant to pay ihe amount 


ou couiu!.! u u II A i 11 ui me Lourt lees Act 
as amended in Madras and a court fee ol one rupee is 
suffi lent The appellant cannot be ordered to est mate 
the amount al which he values his relief and to pay an 
aa valorem court fee on the figure staled by him 
shman /) PULLA REDDI V VENKATA 
1939MWN 485 = 491,W 652= 
[R 1939 Mad e67=(19S9) 2 ML J S66 
Art ll—Applieaiility—Difmissal of 
.S- 9 {2) and (2) o! U P Eneum 
I hered Estate! Aet at time barred— Order declaring that 
dehtsstobe deemed tote discharged — Appeal— Court 


land an appeal is preferred against U the court fee 
I payaUeis notoi/tvi/ 0 r<io, but under Art 11 Sch Hof 
the t . . 

dec 

INA , . • ■ = 

I ] ■ • . • 
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■ Scb II Art n—APfheatiliiy—4pf^lagMnst 
Jismusal if suit for porlitien ef leitt fimtly freptrtf 
—proper tourl fee. 


CS. P. CODE (1898), S.S5, ,, 

Snrctal Relief Act and henre the relief is for a mere 
entiat relief 
I Schedule to 
P. 7 Uv) (0. 

. HA KHATUN 

■•'WN.162 = 
aj39 0-A. 293. 

— Sch II, Alt. 17 (Iv) — Applicability— Appeal 
against order of tribunal constituted undei U.P.lonn 
I Improaement Act .frr CdlIRT FEES ACT, S. 8 AND 
1938 A E J. 1124. 
!• ■ -Applicability. See 

VD bCH. II, ART. 17 


coart-fee is not necessary {Zia ut f/nan and Yurie. 


as amended In Madras). Scb II, Art 17 A 
( 1 )— App'icabiliiy— Suit by creditors nnder S. 5J, 
Transfer of Properly Act — Court fee. Set COURT FEES 
ACT, S. 7 (IV-A) AND SCH. XI, ART l7.A(t) 

1939 M W N 778 
. (as amended In Madras), Sch It, Act 17-B 
—Applicability — Decree-hulder purchaser ootaining 
symbolical delivery of part of hou<e— Suit for paiiiiion 
and pos^'Sion against another purcha<er in physical 
pos'es'ion — Valuation— Court fee See < OURT FEES 
ACrfAS AMENDED BY MADRAS ACT V OF l922i. , 
S. 7 (P) AND SCH 11, ART. l7.B 

1939 MW.N S03-(1939)1M1.J 531. 
— — 'ne nntpnrtfd In Madrael Sch II. Act 17-B I 


—Scb • • • • 

P. 63. C P. Code— Prayer 
fayMe—fJ'dtr reieetmt pla 
ad valorem .ourt^fee deenande 
Under Art l7(l)o(Sch I 
single coort fee of Us 15 is s 

0.21,R 63, C P Code, even if 'he plaintiff prays for 

an injunction as sre’l as for a declaration Where 

the Inal Court demands ad tai 

the value of the property, and on 

plaintiff to comply vnth the sat 

rejected, an app -al from the order 

must be stamped with court fee Hi/ valorem on Ibedif 

ference between the value of the stamp on the plaint and 

the amount of court fee demanded by the trial Cooit 

That IS a reasonable method of as<esiing vatoalion of 


1939 0 W.N. 1066. 
- I Sch II, Art 17 (vl) — Suit by Mahomedan co- 
oviner in joint possession for partition— Court fees. See 
Court-Fees act j>. 7 (iv) (*) 

AIB. 1939 Lab 668. 

(as amended fn Bihar and Orfssa) Scb 0, 

Alt 17— Applicability— Hindi widow— Alienations 
by— Suit by reversioners to declare invalid ind not 
binding on terersionary body — Further prayer for decree 
with costs and for other reliefs open to plaintiffs — If 
suit for pure declaration or for declaration and conse- 
quential relief— Court fee payable— Application for and 
grant of tmenm injunction restra nmg widow from 
mailing further alienations- Effect of, on nalnre of suit, 
Court-Fees act (as amended in Bjhar and 
Orissa), S 17(c) and Sch C, art 17. 

SOPatLT BBS. 

CRIMINAL PROCEDURE CODE (T OP 1B98), 
8 1 (2r— 'Special Iaw"—Evidence Act— If special law. 

* ^ — . — 27. 60L.W.818- 

(1939) 2ML 7 4C6. 
amt"— Meaning of— Petition to 

* ’ ' finding of treasure 

• • CUTION— "PROSECU- 

1939 M W N. 318. 

* w 1 .u. \.v,iiuidiuL uiibsianliatinn nn riath 


Panchayat 


«.wue — I autiiaydi uiiuvi u. 1 viiuge 
Act — If sich a Court SeeV T ViliaGe 
... « ay 231' 


As N. 71, I enal Code, now stands and as b 35, Cr.P. 
Code, now stands amended, they do not restrict the 
passing of separate sentences for house-breaking with 
Intent to commit theft and the commission of theft 
' There can be no doubt that these two 

>, though ihey form part of one iransac 
. , iishedwiib separate and consecutive 

ttr, /c) Baijnathsinc V. Em- 
. LB. (1939) Kar S78»181 IC. 45o 
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CB P.CODE (1898) S.35. 
consolidate thein; likewise it can reduce the same if {t 
thinks the same excessive. {Noer and Varma, J /') 
IDRIS V Emperor 18310 217=6BB 907= 
29Pat.LT 736 = 12 RP 121 = 40CrL J 751- 
1939 PWN 35 -A IE 1939 Pat 349 
I - ■ 3 Z^^Stparate untencts on eeavuttOH for 

~ " • MHteticts are 

■ the accused 

pa'^ses two 

separate sentences of imprisonment but does not 
specify that the two sentences are to run consecutively 
it must be held that they have been ordered to ran 
consecutively under S 35, Cr P Code (AWr and 
Varma,JJ) InRlSv EmpeROR 183 10 217- 
6BE 907 = 20PatLT.736 = 12RP 121 = 
40OrLJ 761 = 1939 PWN 35 = 
AIR 1939 Pat 349 

S 64 fl) para 7 — Jurisdiction of Police to 

arrest — Warrant iS'ued by Majjisitate of Native btate— 
Sufficiency Set INDIAN (FOREIGN JURISDICTION) 
Order inCou'CJL 1902 1938PWN 869 

g 66— ^o/ire eettlailt deputed kt ttatien house 
effiter to arreit—Au'horily tu v>rUing—//eee$ttlr 
Where a police constable to whom no complaint had 
been made and Viho had not received any credible 


authority to arrest (r ' n.-w— .. 

Emperor ILB ■. • . • 

12 BN 101-40 . ' • • 

■ 8 QX—C«»nru<ltoH O/fenee', tf includes 

gffente under S l7l D— / P Cede 

The word offence' in 5 64, Criminal Procedure Code, 
is wide enough to include an o^encc under S 171 D, 
Indian Penal Code ^Mu/la /) BrahmaNAND 
MiSRAK. Emperor 181 IC 662- 

1939 AWE (HO) 696 -1939 A Cr.0. 164- 
1939 A LJ. 779 -A IB 1939 All 682 

Sfl 76 and 90— Warrant, issue of— Discreiion 

Endorsement under S, 76, 

CODE, ss 353 AND 225 

S — APPheaiihly~M igisiiun vi | 


OB. P. CODE (1898). S. 106. 

I without jurisdiction {Abdul Qayoom, C.J. and IVastr 
/) MuNSbi f Siate 41PLBJ&K 60. 

- S 88 (6 D)Su// v/itkoul filing elatn—If 
barred. 

S 88(6.D), Cr. P. Code, does not prevent a person 
from filing a suit to establish hiS title to attached 
property without fir>t filing a claim or objection under 
sub S (6.A) {Panckridge, J) KEI-MaH EzekIEL 
V PROVINCE OF BENGAL. ILB (1939)2Cal 62= 
A I B 1939 Cal 746. 
■' - S 94 {3)—Scepe — Documents protected by 

Evtdetice Act, S 126 — If extmpted from production— 
Ob’ccttoH to production-— U'heii to be decided— Pro- 

Cl (3) of S 94 Cr. P Code, does not exempt 
doenmenis protected by S 126 of the Evidence Act and 
the production of such documents is meumbent under 
S 162 of the Evidence Act notBith>randing any objec 
tion which there may be to the production or admis- 
sibility The validity of the objection has to be decided 
by the Court after production, the application for issue 
of summons for their production ought not to be 
dismissed on that ground {Lakshmuna Rno /) 
Public prosecutor Madras r M S Menoki 

60LW,428 = 1939MWN 1187 = 
(1939>2MLJ 6S4 
*" ” ovittens—Evt’ 

ons regulating 
ona fiJts cf the 

j » 1 Pm once the evi- 

f has been bei.esed, !t is 
* y that the evidence uas 

, er. There it nothing in 

the law which makes such evidence inadmissible. 
(BirfleyonJ Henderson J/.') BaNA MaU BhaTTA 
Charjva p Emperor ILB (1939) lOal 210. 

— 8 lOS—Appiiceitlily—Ceniiftien under Su 
147,324, 325 and 342 read with S, Separate 
sentence— Legality, 

S )06, Cr. P. Code, is not inapplicable to the case of 
a conviction under Ss 147, 324, 325 and 342 read 
S 147. 1. P Code But Ibe award of Separate sentences 
■' ' ' set aside {Laksh- 

^IB In re 

■ 0-60 LW. 918- 

• 1939 MAd 787- 

(1939)2 ML J. 36(1) 

I lOB— Order und'r—Comnclton under S,AS2, 
ie 


outside his jurisdiction The fact that the Native Siate j 40 0rLJ 721 — AlB 1939 Cal 820. 

in question has adopted the Cr P. Code does not give I S lOB— Order under oaeonvielton uxder S 447, 


Perton otber Han absconder— Legality. 

An ordrr of attachment passed under Ss 87 and 88, 
Cr. P. Code, against a person other than the absconder is 


- jeace’ in S. 106, 

• • peace should be 

■ ■ before the sec- 

that a breach 
ere the accused 
• ougb there is 
. ■ ■ hen there is no 

• an order under 

• . passed (yerte, 

BANS GoPALf, Emperor. 14 Luefc 360- 

179 10 269-11 B O 166-40 Or LJ. 183- 
1939AW,E (0 0) 11-1938 O.W.N. 1861- 
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CR. P. CODE (1898), S 106. 

1939 O L E. 19 •= 1939 A.Cr O. U- 
1939 0A 103°A1E 1939 0a6h45 
S 106— 'Other cffenrti iHV>luHg ^ brtaek »f tkt 
feaee''—fKitrf relation. 


CE.P CODE (1898). S. 112. 

lion or Ihe a quiescing in the collec'ion of women for the 
pQTpcse of religious instruciion, discourse or songs, the 
meeting together of men and women for a joint satsang 


ANKU LAU V. hAOHAN CHANIiKA, 

lJ,£.(l939}2CaI S61 = 69 0I.J 66S° 
12E.0 177»-1831C 672 = 40 CrEJ 836» 
43C.WK 867=AIE m!»Cal.484 
- S. 106— — Cemetian ftnJtr S 420. I P 
Cede— Order under S. 106, Cr.P Cede—SuU una'teluj 
The oSence under h, 426, I. P. Code, does not 
inTolve a breach of the peace and an order under S. 106, 
Cr. P. Code, cannoi therefore be passed on a convic 
tion under S 426, I, P. Code. ^Lakikmina Rao, J ) 
SUBBA Rao In re. 60 1,W.611(1)» 

1939M WN,1012«(1939) 2 MXJ 750 
*' S. 107— /f'tior afjxnrt leader for apprehended 
aett at ktt fcoreimtr/y — Prepriety, 

A person cannot be hauled op under S. 107, Cr P 
Code, meielj because he holds a reipeciat^e position in 
the communitl to nhicb he belongs and wields an enor 
moQs influence with us members, when ihece is nothing 
to show that be himself is l<ke)> to comroit a breach of 


— ■— S iOl—Preeeedmet under — Nature ef. 
Proceedings under S. 107 are proceedings for the pre- 

setvatioQ of peace and not for the pre--ervation of morals. 
lOaiit.JC.) OMRADHEr, fc-MPEKOR 

183 1 C. 460^40 Ci.L J. 803 = 12 B S. 55 b 
AIR. 1939 Sld4 238. 

- 8. 107 (1) — Ccnstruetien—Netiee under— 
Caateeits cf — 'Suistance" of in/ermatiatt 

There must of course be something more than the 
past misconduct of a person proceeded against under 
S I07,Cr P. Code, to justify a notice bemgserved upon 
him, but there is no provision in the Code which requires 
the information to show the particular act whchisin 
Contemplation at the time The Magistrate must be 
Satisfied that there is a likelihood of a breach of the 
jseace. What will satisfy him must depend on the 
particalar tacts of the case Where a notice states that 
the person proceeded against is a leader of one of the 


whom be has no control, and for whose conduct hecan 


>3 

—a 107— /f.'rou under-men net luilified 
A person who i> doing a lawful act cannot be called 
upon to esecute a bond uf*-* **'■’ e'- r. r~ ^ 

merely because some other | 
breach of ibe peace and offer 
citizens Furiher, acts in re: 

required must not be acts the repetition of which may be 


SaiOt.JJ ) MUI HUSWAMI CHETTIR, In re 

60LW 802Bl939MWK. 1209 (rB). 
■ Sg 110 and W^—Appheahthty — Suistance af 
inferntaliM relating ta dstputet ataut land—Prt- 
eedure. 

Where the sub'lance of information rtceived under 
S 110 as s t Out under S 112 relates to disputes reUt- 
' - r . .r ■ ' ng 

. ' nd 

• -M- 

12 BS 91»AXB 1939 Sind 261. 


may result in a breach of the peace because of the 
Wrongful or unlawful acts of others S 107 is intended 
to be applied against the wrongdoers and not also 
agains' the wronged. It was ntver the intenlionof the I 
section that the wrong doers and the wronged should bel 
classed together as w rong doers and made the subjects of '' 
a common complaint and common action. The ooUeC' 


A I.E 1939 lAh. 269. 
■■8, 112— Order unJer—Scepe — If tan exceed in- 
fermahtn giien under S. 107. 

Itis cknsbtful how far an order under S. 112, Cr.P. 
Code Can properlv exceed the information gieen under 
S.107. (.Uaste.J.C.aHd IVesten J.) JASOTIA Lzkh- 
RAJO.EMPUIOR. lER (1939)Kar 662 
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CB P CODE (1898), S 133 

182 1C 698'=12BS 31=’40CrLJ 703= 
AIR 

hunt 

S 133 19 not intended for the ren'oval 
ing obstructions but for unlawful ob^tr 
built on public places Where a road has 
Constructed and there is obstruction to the 
ches of trees alongside the obstruction can be held to 
be a recent one, even though the trees In dispute have 
been in existence for a nuinber of years If however 
the road was constructed several years ago then it 
cannot be said that the trees that have stood alongside 
this road for a number of years constitute a new obstnic 
tion {Ablul RoshiA y) CONSOUDATION CO 
operative SOCIETV f HaR G081ND 

1831c 292=12RIi l06'40CrLJ 768» 
AIR 1939 Lfth 276 
'■ -S 133 — JurnduUon of Mapttratt under— 
Carrying on buunett by butchers tn a locahty~Order 
prohibiting— If luilified \ 


particular locality and is found to be a nuisance a 
’ ' ~ - de, to 

>f the 
dered 
n the 
rublic 
An 
s$ of 

slaughtering animals and selling beef and meat in their 
respective houses was upheld on the ground that there 
was bad smell causing a complete nuisance to the 
inmates of a school and the public in the ne ghbourbood 
iM^Hohir Z^U and Chstter/i //) MaRSOOD Alj *» 
President Union board 27 Pat 669- 

180 JC 852 SSR 505-12EP 549/2)- 
40Crli J 616-1939 PWN 95- 
gOFstLT 288- A IB 1939 Pat 183 
— S 133— 0/</ encroachment— Proceeding if yusti 
ficJ 

If an encroachment is held by the Magistrate to be a 
recent one proceedings under Chapter X Cr P Code 
would be perfectly valid If however it is discovered 
that the obstruction is an old one such proceedings 
would not be justified {Abdul Rashid NaNUsial 

f- E mperor 154 ic S52-ia RB 21 i- 

40 CrL.J 933-41 PI/B 615- 


(• ' •’"rs under S 133 

i * Co OPERATIVE 

, • 183 XC 292- 

10CrLJ 758- 
AIR 1939 Lab 276 
■ Ss. 133 and 189 A — Proceedings under S J33 
—production of evidence to shew title to disputed land 
—Duty of Magistrate 

‘ \Vhere in proceedings under S 133 Cr P Code the 
party concerned prodn-es documentary eviderCe to prove 
title to the land in d ispute and It could not be said tha» 
theit conwn'lon Is frivolous ills obviously a matter | 
which can only properly be decided by a competent Clvij | 
Court and hence the proceedings oo|hl to be stayed 
under S l39 A (//"«/* /) KuNdan Lal n Em 1 


CE F CODE (1898). S 187 ^ >> 

P£ROR 180 1.C 496=11 E A 465- 


Code has to be adopted and it includes any class of the 
public Or any community A right claimed by a certain 
number of cultiv.itor3 in a village, numbering about 60 
to nse the » ater of a reservoir flowing through a chan 
nel for irrigating their lands cannot be said to bea 
public right It IS clearly a private right vested only in 
a selected number of persons {Moor and Varma, JJ') 
IlARNANDAN LALf RaMPATAK MaHIO 

18 Pat 76=1939 PWir 346 = 184 10 47- 
12RP 212-eBR 6-40 CrLJ 837= 
20PatLT 748- AIR 1939 Pat 460 

a 1S3— Public right —Teitof 

Moor y— The best criterion of a public right is to 
see nhether the right claimed is vested in such a 
large number of persons as to make them unatcertam 
able and to make ibem a community or class 
Varma y —A public right does pot depend upon the 
number of individuals who enjoy it It s, generally 
speaking that which must be enjoyed by members of 
the general unascertained mass of the public {Moor 
and bcrma jJ) HaKNANDAN LALf KAMPALAK 
MahtO ISPat 76-J939PWN 348- 

ie4lC 47-12RP 212-6B& 6- 
40 CrLJ 857 = 20 PatLT 748- 
A I B 1939 Pat 460 

— -S 133 — Resort to preecedingi und r — When 
tusti fed— Mature of proceedings under Chapter X 

Where certain mills have beep working under a 
licence from the Mumcipalityi for a number of years 
It would not be proper to have recourse to the provisions 
of Chapter X of the Cr P Code The proceedings 
under Chapter X are of a summary nature ana intend^ 
to enable Magistrates to deal with cases of emergency 
and not intended to enable a complaint to obtain, by 
having recourse to this chapter relief whch he should 
seek in the Civil Court {Radha Mnihna /) 
kedarnaths' Satish Chandra 

181IC 754*1939 AWE. (0.0)252- 
1939 OLE 653-1939 OWN 966 

— -S lS5Surden of proof— -Party agairtit whom 
cendstio tai order is patted— Duly of in thounng cause 

It IS not correct to hold that the person against whom 
made has the burden of 
r P Code He has only 
matters complained of 
■ ) Emperor f Ramesh 

■ to 511=11 RE 301= 
4UCc4iJ 444-41 EomLB 84— 

A 2 B 1939 Soto. Sd 
■(as amendea In 1923) Sg 137 and 139 A— 

APPheabiltty— Place of burial Allegation of public 
place— Order under S 133— Opposite party pleading 
private possession of place— Proper procedure— Order 
absolute— Legality— Jurisdiction to pats 

A Sah Divi'ional hfagistrale passed a preliminary 
order under S 133 Cr P Code relating to the burUI 
' at a certain place which was alleged by the first party 
to be a public place the second party appeared before 
the Magistrate and contended that the place In question 
was in their private possession and that the burial did 
not cause annoyance to any one The Magistrate there 
upon took evidence on both sides and on consideration 
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of the evidence passed an order under S. 137, Cr. P. 

Code, making absolute the order passed bj him under 


CoVlNDA GOONDAK n. AVI GOUNDAN 

I L.E. (1939} Mad lOSO’* 
183 10 667 = 12EM 316«40Cr.l.J 813= 
49 L W. 476 = 1939 M.W N.409= 
AIR. 1939 Mad. 465-(1939j 1 Ml, J.649. 

— - -8 lZT~Dulf «f Court-^Ftnal ttrder — C«ndt \ 
tioH t'Kfdtnt to mailing of—EiiJence—Btt»dfn ef' 
t^aof—RisuU ef Inal iniftetion^'Lx parte tlaumenlt \ 
forming bans of tanJitional ordir—Rfltvancy. 

Any information Or ejr /arre statements on tshkh a 
conditional order 'ras passed under S 133, Cr. P Code, 
arc not relevant in Considering whether (he final order 
under S. 137 is a legal and proper one. The Court is 
only concerned with the evidenre which was given at the 
inquiry. N'or can a final order be legally based on the 
result of a local inspection by the Magistrate. The 
'lagistraie under S. l37 has to take evidence as in sum- 
mons ca-e ; the complainant has to make out a prsma 
/arie case ; in other words be must produce before the 
Court legal evidence which would justify a finding that | 
what IS compla ned of amounts to a public nuisance 
{Broem/ilKland ifaekhn, JJ) EMPgROftf PaME«H 
WaRNaRayan 18QIC 611-llRB 801- 
400rLJ.4i4-4” - - - 

All- 

— — S 139— i7»(y if Mxgistratt 
af proctidtngt^Wktn lusUftd—'Rs 
Whatu. 

The law requires that the mete existence of reliable 
evidence In support of the denial of a public right is 


iished {.Ifoor ani Varma. JJ > HARNAKDAN I AL t- 
RampalaK MAHTO.lSFat 76 = 1939 P Wn 816= 
184 I O 47* 12 R P 212= € B B 6= 
40 Cr-L-J. 837 - 20 PatDT 748“ 
ATE 18J9Fat 460 1 
—3. 139'A ~Buty of Magistrals 

It IS the duty of the Magistrate to ask the person | 
against whom an order IS made under S 133, Cr P 


CB.P. CODE (1898), S. 144. ‘ ' '' 

j bem issued, or whether the denial is only frivolous. 
I Where the Magistrate finds that there is reliable evid- 
.L„ Jfniaf, he shall stay the proceed- 
by a competent Civil Court 
ich right, and in cases where 
he shall proceed according to 
o L-it cu o. lao a, me case may require (^Batpai, J.) 
CHHEDt Lalk. Emperor 179IC 970 = 

IIBA 399 = 40 CrliJ 286 = 1938 A.LJ. 1146= 
1938 A.WB (BO ) 811-A.IB.1939 All 116. 

S \i\—‘Ditcrstion and duty of Magistrate — 
Ordtr—Ferm and substance of "Jury failing to function 
—Procedure—f resh opportunity to persons proceeded 
agasitit—lf to be given 

Under b. 141, Cr. F. Code, the Magistrate baj a dis- 
cretion as to the order he Should pass, and that discre- 
tion means a Judicial discretion The Magistrate 
I cannot under the section pass an arbitraiy or capricious 
or whimsical order The order must be a reasoned 
order, such an otder as the Court in appeal can uphold. 
If It IS to be a reasoned order, it must be based upon 
I information upon which the Magistrate can rely, and 
such information, of course, can only come to the 
Magistrate from mateiials before him on (he record or as 
the result of any personal inquiry he may have made by 
visiting the spot But it cannot be invariably laid down 
that once the jury have failed to function, the Magistrate 
IS compelled to conduct some inquiry before he can pass 
an orderunder S. 141. But if the tribunal chosen by 


necessary that he should hold a formal inquiry In which 
they have ihe opportunity of Cross-examining the 
,ilnes<es at length. (Oavts, /- C, and Lobo, /) 
■ETKANANDt' SHIRARPUR MUNICIPALITY 

ILB (1939jEar.l78. 

■8 W^r—Appheabthtv end scope— Order tn tkt 
lalurtof permanent injunction proiibiting the holding 
•f hat on private land— Legality of—Propir eourst. 

A Magistrate, as an emergency measure, has power to 
I stop, by an order under S 144, Cr, P. Code, the holding 
of a hat. or the exercise of his rights by a man on his 
own land. A man who holds a hat on his own land b 
perfectly natiiJed ro rinstvand that by jtseJ/jsnoJs 
wrongful act, for competition in trade unless illegal 
methods ate adopted, is not a wrongful act. \\ hen a 
rival business is started in close proximity (oa previous- 
ly e-tabbshed business, the person interested m the 


lijal kuti e j> Suijiw jt.)jauiu ruji' JAxioi ju1.11 


S. 189 A {2)—/uriidiell0H and duty of Magit- I 

Under S. 139 A (2), Cr P Code, a Magb'rate has only 1 
to see whether there is any reliable evidence in support of 
the denial of the person against whom the notice baa 


( wrongful act or if necessary, to bind down the wrong- 
in Order more or less 
ed under S. 144, Cr. 
speedy remedy An 
permanent injunction 
under S. 144, Cr. P. 

• ■ 1 EMPEPOR 

j 1939 P W2f. 618 

S 144 — Duty tf Magistrate — Definite statements 

afaeii probibited — Meeestity for— Delegation by magis. 

trate of dstcrttiOH to Ptblse Pelationi Officer— D'der 
directing party ij abstain from acts vheA the Public 
Xelationi Officer does not apprrte of— Legality. 
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An order under S 144, in which the Ma^trate 
delegates to the Public Kelations C^fficer a discretion 
which he ought himself to exercise is definite]; illegal 


approve of is not order which complies with the section 
It IS for the Magistrate himself and not lor the third 
party to say what is the character of act which is 
rbidden {Btaumont C J and Sttt, y) AKIILSHIR 
HIR02SHAW MUhZBAN, /nr/ 41 BoXa L B 12S3 
■ ■ -S Magtttralt undtr 

There is nothing in S 144 requiring the hfagistrate to 
uphold rights whether constitutional or otherwise and 
there IS no'hing ID the section requiring the Magistrate 
to hold a ludicial inquiry into the right* of the parties 
involved Once a Magistrate is of opinion (hat there is 
sufficient ground for proceeding under S 144 once a 
Magistrate considers that there i« 'apprehended danger" 
which can only be averted by directing a person or 
persons to abstain from a certain act which may re olt 


deliberate upon and decide the rights of the parties 
before acting and TyaSu //) PiR GUL 

Hasan Sahib t> Emperor 
ILB (193diEsr 76I-18SIO 641»12RS 67- 
40 0rLJ 82S-AIB 1939Siail230 

' S \M-^Ofdtr undtr^Conltnti 

A Magistrate mast satisfy himself that there is snffi 
dent ground for proceeding under S 144 and when so 
satisfied he must set out material facts of the casein 
hi« order the reason being that the public should know 
why their rights are to be sospend ’ * * 

so is fatsi to the validity of the or '* 
the order has been drawn up On th 
Sch S Cr P Code It cannot be • 
valid order. The order should a 
precise terms what Is it that the public are prohibited 


AIR 1959 Bang m 
' S ^a~OrdtrunJ{r—Conitnti of — Rea$on$ fer 
action agomtt pcrtim frocccd aeJiml~-JVeeatity to 
cfciify 

An order under S 144, Cr P Code, must state the 
material facts of the case The ^lagistrate must give 
reasons why he has decided to proceed in a particular 


OB P CODE (1898), S. 144 

Magistrates js an extraordinary power which enables 
tbem to suspend the lawful rights of the public if they 
think It to be in the interests of public peace and safety 

1 1. .j . ' that every cili 

either in the 
and this right 
ed in a lawful 
ower to issue 

an order under b 144 on a pretended apprehension of 
danger of the breach of public peace (,Ba U,J) 
Thakin Auno Bala v District Magistrate, 
Rangoon 1039 Bang LB 294-182 I C 2S» 
llEE 616-40 OrLJ 646» 
A 1 B 1939 Bang 181 
— — S 144 — Powers of ^fagtstratt under — Mandatorr 
order — Competency of Magistrate to pass~Bund eroded 
on land of another by Person net m possession and 
havtngnorsght whiStever~Order dtrectsng pirtyin pot 
seisson to remote bund — Legahly-~Obfeetion by party 
erecting bund — Suitainahlity 

S 144, Cr P Cede empowers a Magistrate not only 
(o direct a person to abstain from a certain act 
but also to direct a person to take certain order with 
prooeriyia his po'sessiou or under his management, if 
* isiders that such direction IV likely to 

to prevent, among other things, a 
* public tranquillity A Magistrate is 
_ _ -—-a ory order, 

in pos> 
Where a 
which he 
d so as to 
> apyne 

tne Magistrate pas got power uituei o i4<i ici direct the 
party in whose possession the land is to cut the buttdky 
and It IS not for the party who erected t'tilundh 
itniawfally to attack the order on the ground that it is 
iPegal (Agarwola /) LaCHMI NARAVAN *?1N0H p 
NaNDRISHOReSINOH 184 IC 723-6BB 79- 
SOP&tLT 850. 

- S lit-^pouser of Magislrate under^Retlriition 
of liberty of the prets— Limits to 
A hfsgistrate acting under S 144 Cr P Code, may 
1)0 doubt restrict the liberty of the press But he 
ake such restric 
he should not 
nd the require 
and Sen J ) 


In r, 


41 BotaLB 1253. 

- — S 'Vi^Stope^-Ordtr against party wronged— 

f suitiStd 

Even in the case of an order in an emergency under 
t> 144 the Magistrate's action should ^ directed 
rather against the wrong doers than the wronged though 
the nature of the emergency may make it nece**ary for a 
time in the public interest, to interfere with the lawful 
exercise of private rights {Davit JC and tVeston /) 

JASODA lekhraj *• Emperor 
ILB (l9s9)K8r 662=18210 698=12RS 31 = 
40CrLJ 703=AIB 1939 Sind 167. 
Sutcemve orders under^P''o~ 


iified under Ihepretext of mam 
passing successive orders under 
the ground that a similar order 
the same party on a previous 

ire involves a definiie abuse of 

1 Is entirely nnwarranied It is 
ate by passing repealed orders 
void the decision o! a dispute 
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whick may be ippropriately dealt with under S 145 or 
S. 107, Cr. P. Code. The po»er girtn under S. 144. 
Is essentially an emergent power which has somehmea 



Criminal Court has not done anything to look, into the 
ri|hts of the parties, and fuiiher, to mdireclly prolong 
the effect of the original order beyond the period of two 
months fixed in S 144 ( 6 ) (DHaf/e. J) FE.CHIIE- 
fTIENr, CASTER. IfillO 210 = 1939 P W N. 402» 
6BR 30 = 12EP.232=40CrLJ 895= 
20PatL.T 374-=AJCE 1939 P»t 612 
■ S. 144(1), (2' aOd (3) — Sraf^ ef —-Ptvtr tv 
tutu Cfdtr to gtntrol pukht — Limits «f. 

The first two clauses of S 144, Cr. P. Code, ate con 
fined to the case of an individual person or persons to 
whom a no ice may be issued directing them to refrain 
from a certain act or to take certain order wuh certain 
property in their possession or management. They do 
not invest the Magistrate with any power to issue an I 
order to the general public. Sub Cl (3) makes pro- | 


power given tothe Magistrate to i'sae an order to the | 


“ ' “S proAiitting mf/fiHg wtkiHV 

etrfain An/i—LigaUtv 


■ — -S 144 (51— ,4///rru/<0« umUr — Summary dss 

peial^Ltgahty 

Section 144 (S) IS a mandatory provision Where an 
application IS filed for cani.elling the order, the Magis- 
trate should give the applicant an opportunity 10 support 
his applicaiion He should no' di>miss it sammarily, 
(,Ba {/, J) THAS.IN AUNG B*l.A r DlTBiCT 
Magistrate Kancoov 1939 Bans lb 294 = 
11 BB 516"2821C 23-40CrL J 645= 
AIR 19J9B3Dg 181 
- — 3 145— i4ir»nrr of lomplatnant—Dismissal — If 

toirranttd 

There is no provision in S 145, Cr. P Code abicb 
would warrant the dismissal of a case merely 
the complainant failed to attend when there is a 
of a likelihood of breach of the peace tftrnr 
RaQGMA r- Chikai 184XC lox- 

1939 0LE 651=1939 AW.B (00277= 
1939 O W K 974 

" " S \i5-~Applicabilily— Claim to Joint Pattetsiou 
~Proetedingt under S. \AS—Pripriely of 

S 145, Cr P, Code, IS not inapplicable as between 
Parties entitled to joint possession A case in which 
one parly clainis exclusive possession while another 
pally claims to be in }}int possession along with that 
perty a no less a question of disputed actual possession 
than If each party claimed exclusive possession of the 
entire aiea {Pouland, /.) Zafak AB'AN r. 
JOGESHWAR Bux. 1939 P.WJI. 856. 

V. D 1939 — a6 


CR P. CODE (1898), S. 146. 

S liS—Applieaiilily—Ditpuie at to pessemon of 
eetteterai — PrM/dtngt tender S. Propriety of. 

Proceedings under S. 145, Cr P. Code, are not in- 
•- minerals: they are appropriate 

possession of minerals, 
as to the po'sessicm of 
dPowlanJ.J) KANCHI 
ATAP Udainath Sami 
Deo. 18 Pat 216 = 5 be 711=182 10 89 = 

I 11 E.P. 657=40 CrL J. 631 = 1939 PWN. 72 = 
20 PatLT 105-AIR. 1939 Pat 209. 

I g. 145— Applicability— Dispute relating to land 

I —Proceedings under S 110 — If justified— Proper course. 

I See CR P, CODE, SS. 110 AND 145. 

AIR. 1939 SlDd 261. 
— — S \i^—AitaeAmenl of properly— Suiiefueut 
dropptngef pro'etdiHgi — Ordtr lor detnery to one of 
I the parties t f /uih/Sed — Proper order. 

Where the subject matter.of dispute is attached but 
sabsequently the proceedings are decided to be dropped 
as there was no likelihood of a danger to public peace, 
the Magistrate concerned has no power to pass an order 
at that siagedireciing the deliieiy of possession of the 
attached property to one of the parties. The proper 
.1 ..a ....ix .1 .he properiyto continue 

1 of title IS decided by 

• DALJlTSlhOHl- TEJ 

I 184 10 290= 

1939 A.W K (UU 1203-1939 0 A 734= 
1939 OLE 602 = 1939 O.WK 891- 
12 RO 97=l939 ACrO 17S- 
4DCrLJ 930-Al,B 1939 Oudb 284. 

■8 146— ^«<y of P/agnlrale—PoiietiioH given 6y 
,CtPil Court— Duty of Criminal Court to reipetl—^/f 
' eot'/usne at to preient poisisnon, 

I The Ciiminal Court ought to hold that if on a given 
' • '•--v— - • - possession by theCtvil 

* ttty got possession as 
where a considerable 

• delivery of possession 

of the land IS disputed, 
at be conclusive as to 
presenc possnsiuii. in sui.i< u case it It open to the 
Magistrate to hold that there has been an onsttr of the 
parly who was put in possession by the Civil Court 

iPowIvnd,/) ZaFARAHSANb JOGE'-HHAR BUX. 

1939 PWN. 855. 

8 145 — /urisdietion — Order dealing witK lands 
not included in proceedings— Legality 

I In pioceedmgs under S. 145, Cr P Code, a Magistrate 
I 'boulcl confine bis order to he plots of land mentioned 
in the proceedings and the order should cot include lands 
I outside the proceedings If be deals with a larger area 
I of land m his order than what is incluaed in the proceed- 
lings, he acts in excess of his junsdiclio-i and his 
i IVT/irma, /} KIRPAI, 

• 18210 54 = 

6=5 BB 710 = 

». ■ . 1939 Pat 665. 

— 3 145— Or’rfer’ deelarine party in poiseiiion— 
Effectof— Defeated party treipasnng and eultivUing 
land surrepitliously and tio/enl/y oeeaiionalt) — Effect 
of—tt dispoiieiiion of party declared to be in posreition 
An order under S. 145, Cr P. Code, confers, of 
course, no title but the fact of possession remains and 
the party in possession can only be evicted by a person 
wbocan prove a better title to possession him‘elf. If 
after a part) has been deefared to be in possession by 
anorder under S. 145 the opposite party has been able 
on some occasions either surreptitiously or forcibly to 
exercise acts of possession, socD as cultivation of the 
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land, these noald be no more than isolated acts of 
trespass bat not acts amounting to the dispossession of 
the other side and would not constitute the jundical 
possession of the trespasser unless other side refrains 
from asserting his posses'-ion for a sufficient!; tong lime 
and gives up the protection of the order under S 145 in 
his favour The possession of the part; who succeeds 
in proceedings under S 145, Cr P Code, cannot be put 
an end to by tbe defeated party b; mere violence or 
sunept tious invasion It may be that the position of the 
parties to a proceeding under S 14 has changed since 
the passing of the order under the section But the 
party prohibited from interfering with the poscession 
of another party cannot be heard to say against that 
party that he has disobeyed ibe order and has thus been 
able to retain or obtain possesMon To allow such a 
plea would be to defeat the object of S 145 When 
there has been no change in the position of ihe parlies 
after the order the defeated party cannot be allowed to 
Contend that he ignored ihe order of the Magi trale in 
favour of the other party and in sp te of it continued in 
possession so long as the order passed is still m force 
\Khata Mehammad and D^avie J/) AMBIKA 
Thakur*» EmpebQR ISPat 644 = 

1939 P W K 747 - A I E 1939 Pat 611 
~ — S 146 — Ordtr of Mttgistralt tft atxdt tn revision 
M Uthnstal freuudt — ffit finding at to peitoiion— 
Evidentiary value 

Where an order of a hfag’ttrate under S 145 Cr P 
Code has been set a'ide In revision, tfaugb on technical 


J ) ULbl blMOH P bib KAM 

41? LB 120-AIB 1939 Lab 188 
■' - 8 li6^Ear(iei—Diipute betteten tenanli and 

ea-thartr landlerdi^ Failure to implead tome landUrdi 


OB P COBB (1898), S J45 

order to ascertain who is in possession In a case where 
the Magistrate has to decide who is m possession of 
certain unworked minerals, since unworked minerals are 
not capable of such possession as is the Surface of land 
or a house, it is necessary for the Magistrate to consider 
who IS tbe owner of the minerals in order to assisthim 
in coming to a conclusion as to who is in possession of 
the same Before a Court can come to a decision as to 
who IS in possession of the unnorked minerals the ques 
non of ownership has to be considered In proceedings 
under ^ 145 Cr F Code it is no doubt possession that 
matters and nac ownership but in the case of unworked 
minerals possession follows title, and the owner of the 
nnworked minerals is in possession of them though he is 
not actually engaged in working them {ffamet, C J 
ana Rowland, / ) RANCHI ZAMINPARI CO , LTD v 
Pratap Udainath Sahi UfO 18 Pat 216= 

6BB 711 = 182 I O 89=11 B P 657= 
40CfLJ 631 = 1939 PWN 72 = 
SOPatLT 105=AIB 1939 Pat 209 
•* -~S3 l45 and \\.%~Syml>olital fiottesnon obtained 
under decree of Cull Court— Aligutrate if can ignore 
If in execution of a decree against the judgment 
debtor an order for delivery of possession of judgment 
debtor's property to Ihe deciee bolder is made by the 
Court and effect is given to that order by an officer of 
Court eaecutmg the delivery warrant andsincethen Ihe 
decree holder is in possession both in fact and law of the 
laid In question but the judgment debtor within two 
months from the execuuon of such warrant attempts a 
on the decree 
under S 14S 
lecision of the 
It IS immate 

rial whether the possession is actual or merely symbolical 
and in the inquiry under S 145 there is only one conelu 
Sion possible for the Magistrate to arrive atwith refer 
rnce to ihe land and it >< that it was in possession of ihe 


■ - - S Procedure — Single proceeding tn reipett 

af different plots of land held by different tenante— 
Ee gal tty 

There is nothing necessarily Illegal or irregular in | 
combining a large nwrobei of plots of land in one 
proceeding under S 145, Cr P Code where the dispute 
is between a landlord who claims a large numbn of 
plots on tbe one side and different sets of tenants 
claiming different plots of land on the other provided 
care ts taken to ensure that th= parties are not 


—8 145 — Scope— Title — Enquiry into—Juriidie' 
" ' unworied 

Veeetnty to 

1 properly 

■ ■ • • ecessary u 


; - ■ 8 \t5— Third party— RigAt to interivne 

Where the original contesting parties m respect of 
I proceedings under Cr P Code S 14$ bad settled their 
disputes and the danger of a breach of the peace Sad 
, disappeared, a person not a party to the oTi|inal proceed 
ings cannot seek to intervene and ask the Court to 
keep tbe proceedings pending With a view to enable him 
to adjudicate his rights and more «o when there was no 
likelinood of a breach of the peace {Grille /) 'EM 
PEROR r CHUNILAU 1939 NLJ 197 

=3 145 Actual postetuon— ■Meaning of— 

rmarked mmeralt— Actual postetnon of—H'hat 
lountt to—Afinerals—~Poiteision of — Adt of oumer- 
^—Tretpaner working mine at certain poinli—Rigkt 

The words "actual possession" in S 145 (I) Cr 
P Code, mean actual physical possession but actual 
phjrsical possession most vary with the subject matter 
If tbe owner of nnworked minerals under a dedniie area 
sinks a shaft and begins to work the minerals in that 
mea, he can be properly said to be in actual pbynca 
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possession of the whole of the minerals in tbal atea. In 
the same wa; if the owner of minerals ander defined 
area grants to third parties mining leases of the minerats 
under portions of such area, he exercises acts of owner I 
ship over those minerals, and he can trulj be said lo be 
in possession of the whole of the minerals under that 
defined area It cannot however be held that merely hj 
work at three points on one end of a dupu*ed bill pos- 
ses'ion has t^en taken of the whole of the minerals 
onderl>ing the hilt The erection of a and the 

making of a road fall far Short of what is necessary in 
order to take possession of the wht 
tinder ibe hill. Mining by a tre«p. 
two acres only does not amount to 
whole of the mineral field. A 
working minerals is only in posses< 
minerals as he has actually mined and is not in 
po«e"lon of any of the unworked minerals {Harntt, j 
CJ.and Ke^and J) RAhCHI ZaMINDAKI CO,! 
Ltd r. Pratap Udainath Sahi Deo. 

28 Pat 21S=5BB. 711 = 18210. 89- I 
IIEP. 657=40 CrLJ 631=1839 PW.M 72- ' 
20PatLT 105-AlE 1939 Pat 209 
■ '8 145(1) or ^iiaiir''—Mtanitig 

ef—Onfute at tf tf fta khutagirai, arhai 

and Vtz\i—Prottrdiagi undtr S H$~CainpeUn y~~ 
S. 147. affix tiitiiy. 

S. 145 Cr P. Code, may not apply to a dispute aris- 
ing cut of the collection of certain fees called Hula- 
garai, arkat and ktaii, levied in respect of boats bring 
ing gram and moored m shallow channel in a lauei 
within a mauta, the fees being di<sociaied from the 
ownership of the site, are not included within theex 

? re«Mon "land or water", under S 14S (1) and (2), Cr. 

Code But though S 145 may not apply, S 147 
will and an order parsed under S. 145 can be upheld 
under S. 147, Cr P. Code {Dhavh. /) KtiNJOr. 
SaRJIT 181 IC 176-11 R P 673- 

40CrLJ 638-6 BS 639-1939PWN 66- 
20PatLT 164-AIB. 1939 Fat 206 
8. 145 {tiy~PgVitr to eaneft pr-tlimtnary order 
under s 145 (V) 

A Magistrate has jurisdiction under 8. 145 (5), Cr p 
Ccxie, when Circumstances }u<tily >t, tocancel a pieh 
mlnary order issued previously under sob S (1) of 


OB.P. CODE (1898 ) 8, 147. ' ^ ’ 

Aftera finding and a declaration of possession in 
favour of the petitioner under S 145 (6) of the Cr. 
P. Code. It is bejond the powers of the Sub Divi- 
sional Magistrate to direct the petitioner to restore two 
old cemeteries and allow access to Mussaloians if they 
should desire {Lait/imana Pao, /.) BaLAKRishna 
Reudiarv Sveu Jalaluddin Sahib. 

184 I 0. 461 (1) = 12 R M. 462= 

, 1939 MWN 737(1) = 60 I.W. 338 = 

I A.I,E 1939 Mad 791 = (1939)2MLJ.lll. 

S 146 f91 — Seofii—Pxa'ntHatton of seieral 
■ " ate Ignoring tvtdenee 

•~0'der iet nude in 
• • judgment on whoU 

• Magitt'Ole — Migittrate 

.. itet other thin tkote 

OTtgtnatly tummoned 

In proceedings under S, 145, Cr P Code, arhing out 
of a di'puteover a plot of land, the Magi<traie examined 
thirteen witnesses on one side and eleven on the other, 
but be ignored all this evidence and attached the land 
coder S 146. Cr. P Code, solely relying on the evid»nce 
of (he Police Superintendent. This order was set aside 
by the High Court vshuh directed the Magistrate to 


Magistrate, however, declined to summon all ihe'e wit 
nesses and summoned only those witnesses who had 
been examined by his predecessor in office, namely, 
ibicceen, and then disposed of the case 

(hat though Under S. 145 (9) of Ihe Cr. P. 
Code the Magistrate had power to bumiiion ail the pro- 
posed witc>e««es. he was not bound to summon any 
witnesses other than those originally produced by the 
paities, and there was therefore no illegality and irregu 
laricy catling for inierlerenre m revision. {/a«'r, /) 
RHUPAI V ABDUL IIaKIM 6BE S19<" 

179IC 896 = 1939PWN 155=11BP 423= 
40CcLJ 276-AIE 1939 Pat 281. 
' S. 'Competent Conrf— Collector prepar- 

* • * ' '-rights during jnrvey and lettlenienl 

• jf-rights prepared by a Collector or other 
officer during survey and settlement opera- 
he orders of the Government is a decision 
-nt Court wiihm Ihe meaning of S. 146, Cr, 

I the order of the Collector is a deiermina* 


passed on the land A petition was filed under S 14S, 
Cr P Code, on 12 5 1938 There was a preliminary 
order on lS.6.1938 

f/eld, that an order should be made under S 145 (6), 
Cr F Code, declaring the petitioner to be entitled to 
possession until evicted m due course of law the fact 
that the preliminary order was made on I5-6-I93S 
made no difference. {Laishmana Pao,/' 

SASTRI V. SlTARAMAYVA 1939 I* 

3 XiSi^y—Pindingof posiettion ■ 
Pflitioner~-D,rettion to petitioner to reu • 

end yjtv ar.rrr to Muiiatmani— Power of h'apttrate U I 
order. \ 


8 146 (l)“0'rfrr under— When prefer — Ample 

material to decide fueition of poiieiiiOH—Allo'hmenl, 
»/ jmstiged 

S 146(1), Cr P Code, applies if the Magistrate is 
unable tosaiisfy him'^elf as to which of the parties was 
in pos'ession Where there Is ample evidence cn Ibe 


— S 147— Applicability— Dispute a* to collection 
of fees thutagarai, arhat and hea/i levied oc boats in 



407 


THE YEARLY DIGEST, 1939 


40S 


OE P CODE (1898) S. 147 

channel — Order in rc'pect of — Legality See Cr P 
CODE t> 145(1 )and(2) 1989 PWN 66 

— -'S liT~Ge»era} puhlte~Ktght te use private 
property fcr Moharram (tremontes—Duty ef Magts 
Iratet 

Where the onnecs are in possession of certain pro 
perty m which the general public have no interest at all 
and they object to the use of their property by the poblic 
for the performance of certain Moharram ceremonies 
they cannot be compelled to allow their proper y to be 
used in that way unless it is established that ih^ per*oos 
claiming to use It have a right of user A Magistrate 
should not enforce any use of this private property 
against the persons in possession thereof unless it is 
establish d cither by a decree of a Civil Couit or as the 
result of some enquiry under S 147 Cr P * ode that 
the persons claiming the right to use it have justification 
for their claim (At/sop /) ABDUt. MaJHKD v 
Emperor 18010 499 = 1939 ACrO 70= 

HE A 470 = 40 CrLJ 383= 
1938 AWE (H C ) 8S1=A I B 1939 All 182 
' — — — S 164— /'lejt tnfermaiion report^Ute e( — 
Safeguards to be laIeen~K tltvancy~- Value 

As a general rule Magistrates and Judges should be 
quite clear when they make u>e of the fir t information 
reports that they are admis'ible in evidenc 
admissible under bs ]SS and 157 of the 
for the purposes mentioned therein 7 


may become relevant under other section 
dence Act and under certain circumstances 
lubstantive evidence in the case and Courts should be 
clear about their relevancy before they Q<e them 
{AUseP J) RAMNAVEeHO EMPEROR 

ILB (1939)An 877- 18110 646«> 
lOSSACrC S6 = 1939 AWB (HC}190- 

40CcLJ 6S9=U&A 697 = 1939 ALJ 107- 
A I B 1939 All 242 
' - S 162— AJmtstto/t of evidenee in eontraventton 

of—Effeet on tury trial 

The admission of evidence in a lary trial m contra 
venlion of S 162 Cr P Code is not a ground fora 
re trial when it has not occasioned a failure of jusnce 
The Court of appeal has to see whether such admiss on 
has in fact influenced th- mind of the jury so seriously 
as to lead them to a conclusion which m ght have been 
different but for such an admission {yHendersonand 
Khundkar JJ) NlTAI KOLEV v EmpekCR 

ILB (1939J 1 Cal, 337 
S 162— Atfliesbility—Suminans eate—Apph 
ration by areustd for copies of sialemsnii made to 
police — Kefuial~~ConitclionSustainabililf—S 537— 
Application of 

S l61 Cr P Code is applicable to the trial of a 
summons case as welt as to the trial of a warrant case 
and the accused in a summons Case hss a siatiHory right 
to be supplied with copies of the statements made by 
witnesses before the police A refusal to grant bu 
request for 'ucb copies vitiates the Inal and conviction 
S 537 Cr P Code cannot be called m aid to core the 
defect as the Court in such a ease is bound to assume 
prejudice to the accuse I (AfanoAar Lull and Chattente 
//) DlNANATH SAHAV r EMPErOR 

17Pat 622 = 18010 845-6BE 601- 
11 EJ 615-40 Or LJ 609 = 1939 PWN 136= 
20PatLT 70- A IE 1939 Pat 174 
162— Comt ruction — Statement under — Ad 

” Thf wOTds of S 162 Cr P Code as amended In 1923 
lead to the coniluMon that a statement under S I62 is 
not admissible even when made by the person 
ultimately accused The words of the section are wide 


CS P CODE (1898\ S 162 

enough to exclude any confession made to a police officer 
iR course of investigaiioii whether a discovery is madfr 
or not, {.Lcrd Atkin ) NaRAYANASWami v Em- 
P£KOR 1939 AUER 396 = 

66IA 66 = 18 Fat 234 = 1939 OLE 134=- 
1939 PWN 205-20PatL T 265= 
1939 AL J 298 = 69 0 LJ 273=41 P LB 272= 
56E 449 = 41 BomLE 428 = 11 B P 0 166 = 
ILB (1939) Kar 123 (P 0 ) = 40 CrL J 364 = 
1939 AW B IP 0 ) 36* 49 L W 349=- 
1939MWN 185-18010 1-1939 0WN 282= 
43C WN 473=1939ACrC 49 — 
A IE 1939 PC 47 = (19S9) 1 M L J 756 (PC) 
— — S 162~Fvidenct ef identifcalion during- 
investigation — Admissibility 

The evidence of a lest identification held by the 
police in course of investigation that is to say a state 
ment expressed or implied made to the police by way of 
identifying the accu'ed is inadm ssible in law in view of 
the provisions of S 162 Cr P Code (.Afc/fatr and 
Khundkar JJ) KRISHNA KaHaR f EmPEKOR 

43 OWN 1117 
S lSt2—lde> lifcation of accused before police- 
—Statement of tiitneii as Admissibility 

A statement of a witness that 'he idem fied the 


of defence to uit 

Police diaries which purport to be diaries kept under 
S 172 Cr ? Code and which do not contain any state 
ment by any witness but are only brief records of what 
the Investigating officer 'aw when he arrived at the spot, 
and of information wh ch he ascertained as a result of 
question! ^ ^ 

in (be m 
derion a 

Empcrc 

A IB 1939 Cal 252 
' 8 162 — Scope— CAarge of attempt to murder— 
Con plaint made by aetused to pohet prtuoutly admitf 
ing itabbtng Complainant tn self deftnet—Admsisibilily 
against aca icd 

A CO nplaint filed by the accu'ed at a police station 
again t thecomplainant stating that be slabbed him in 
self defence is not inadmiss ble aga n't the atxused on a 
charge of aitempt to murder the complainant in respect 
of the slab on the ground that it is a statement made 
under S |62 Cr P Code or that it is a confes'i-sn 
made to a police officer {Pondrang Aew j) CURU 
SWA&tl TCVAN o EMPVROR 18410 336- 

12EM 455-40 CrLJ 922- 
19S9MWJI 513-AIB 1939 Mad 780 
■ — 8 162— Srope—If controls S 27 Evidence 

Act— Statement fall ng under latter— If excluded by 
former Set Evidence Act, S 27 

1939MWN 877 

— 3 162— Scope — If <hats out statements admis 

Sible under & 27 of the Evidence Art See EviDEhCE 
ACT S 27 50 LW 3i8=C1939)2MLJ 455 

- 3 162 — Scope — Statement by accused falling 

under S 27 Evidence Act — If inadmis'ihle 9/r 
Evidence Act S 27 1939 PWN 300 

—8 162— 5/<i/ men! byaceustdte police — AJmitii 

hlitf — 7'rxf ten of 

The better and truer test of the admissibility of stale 
menis made by accused to police 1$ whether the state- 
ment is inaiminaimg In itself or exculpatory If the 
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CE P. CODE (1898), S. 162. 


statement ts incriminating In itself ■ ■* - • — • • 1 

not de'ire to put it in evidence. If it 
itself, but may, by relation to the 0 ■ 
made an incriminating scaiement thei 
tn evidence, becau'-e the accu«ed’s use 
as an exculpatory staiemeni may uHI be permitted to I 
prevail to bis advantage over the use by the pcoveculion 
that statement as an incriminating statement. 
iDa:is,JC.) PRITaM HAKlOMALt- FmperOR. 

LEE. (1939) Kat 449 = 18110 145= ' 
12 E 8 90 = 40 CrLJ 882 = A1B 1939 Slod 185 
— —8 \^2—StaHinint maJi fa tutlrmt afiitr — 
AJmttniility. 

The Exci'e Act does riot give the customs officer any 
powers of investigation as conferred upon the police 
officer under the Criminal Procedure Code, Theiefoie 
a staiement made to a customs officer does not come 
vlcfain the mischief of S 102, and is therefore admi'* 
aible in evi'lence \HimdirteH 

Dastgir Khak f Emperor 

181IC.581 = 12BC.214 : 

— - — S. 162 — StAifnmt ta 
J'arlieit ef ilaUmiHt dinud hy wilnfi). 

Ineierj case when a witnesi is confronted with a 


the witness's statement as a whole cannot but be 
condemned (yeung, C J. and Blaek-r /) Em I 
PEROK S'. JlWAN Das. ILE fl939)Lab 305= ' 
A I E 1939 Dab 621 

■ 3 \<i2—SiaU<ntnt mait ta paU<t uuJ m trial' 


would prejudice accuMd to a great extent and the 
verdict of jury Hhich has been allowed to consider such 
evidence cannot be upheld IBartUy and HtnJtrian, 
//) Ebkahim MONDALV Esiperor 

162 IC i06 = 12BC 61 = 40 CrX>J 665= 
43 C W N 784= A J E 1339 Cal 330 
— S 164 — Apflitatilily — AetuifJ h/lme taneu- 


that they were on affieciionate terms— appeared before 
a Magistrate and made a statement to him that he bad 
billed the deceased and descnbingthe arcumsiances of | 


not Investigating the case or any of ihe facts connected I 
with the case, but was Itself the first information of the ' 
crime and therefore properly admitted in evidence . ( 2 ) 
that the offence was not murder hut only culpable homi 
cide not amountine to murder {Burn and StaJarttJJ) 
Nainamuthu ». Emperor 


OB. F. CODE (1898), 8. 181. 

.u. r.i.. 1 . /.s.i,... confession shall 

■ . at if a person m 

ssion, he must do 
' that the Magis 

pon enquiry fiom 

the person making it, satisfied that it is voluntary ; (4) 
that when the Magistrate records it, he shall record it m 
the manner provided for m S, 164, Cr, P Code, (5) 
that only when so recorded Ihe confession will become 
relevant and admi-sible in evidence {BaU.J) The 
Kincj>. Saw MIN. 1939 Bang D E 97= 

18210 705=40 CrLJ 691 = 12 R.E 25 = 
A.IE 1939 Bang. 219. 

■ — -S 165 — BecarJmsaf graundi— If mandatary— 
PAtit aSierr acting bona fide iut not retarding greundt 
— Search tf luUi/ied. 

The provisions of S l65 to the effect that before 


doing so, the police omiers, assuming mat iney Lommii 
trespass, aie justified in mak’ng the search and are not 
liable in an action for damages But it Is w long to say 
h resulted in recovery of 
justifies the iifegality, 
hether the polire offi>.er 8 
of ebeir minds at the 
lime of making the search AIR 1935 Nag 237, 
Dm (Siemp, /) flfAlNCAL. hiNOH t> ChULAM 
Mohammad. 1B4IC 6-12 EL 164= 

AIR 1939 Lab. 280. 

— Ss 169 abd yJO— Sending up Otcuted far trial 
" ' ' e/fittr 

e definite allegations are 
hich they are prepared to 
ipparently free from taint, 
• of the police 10 play the 

, , ice their verdict on the 

traih or falsehood of ibo<e allegations, tn such cares 
they are bound to $end up the accused for trial and not 
to discuss the probabilities or the improbabilities of the 
case and come to a final decision of their own. But 
unfortunately m this country, there is a tendency to 
implicate innocent persons alongwith the guilty when 
ever any cccasron arms m (hat respect, and nor only the 
Courts but Ihe investigating officers must proceed 
cautiously when they are faced with that situation. 
To restrain them altogether from using their discretion 
in such cares would prove detrimental to Ihe interest of 
the public and would lead 10 unnecessary harassment of 
perrons who had absolutely no hand in the crime A 
police officer •• 

holding inqu 

AXE 1939 523. 

.j .u. — Criminal miiapprvprialian Place 

af trial — Ltabilily taauaunt at a flace—!/ eanfere 
luriiJietian an that place 

Where it IS alleged that the accused had di‘honestly 
I mi.appropiiated ironies at a certain place, according 
I to S 181 (3), Cr P Code, the offence can only be tried 
by iheCourt within who<e jurisdiction that particular 
-■ • — .V- .... . 2 s receiT. 

• . . liability to 
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OS F. CODE (1898) S 181 
/.) i ATEH biNGH ». Emperor. 

lj.i9AW.E (H 0 ) 781 = 1939 A Cr 0.198= 
1939 ALJ 1060 
— -3 181 {2y—Terrilerial turisdittien—Cempltii 

ant sending postal order from M to accused in B — Com- 
plaint o/fenees under Ss.403 and 417, J. P Cede — 
Proper forum 

Where it is alleged by the complainant i’e«iding at M 
that he posted certain postal Orders at payable to an 


I OS. P. CODE (1898), S. 196. , 

ofS 191 had been substaniially compiled mth. andtbe 
acCDsed could have no right to anything beyond what 
had actually taken place {DAav!e,J) PaNU SaMal 
V. Emperor 1939 p W.N h03. 

S 191 — Applicability and scope — Magistrate 


1939 AWE {H C) 670 = A J R. 1939 AB 602 

S 188 — Certificate under — Necessiiy — 

Marriage in Native Sate in contravention of the Child 
Marriage Kc<lraint Act See CHILD MaRRIaCE 
restraint act, OS S AND 6 1939 A M I. J 130 

I . 3 188 Proviso — Scope — Ofltnce under Child 

Marriage Restraint Act cortimirled beyond Btiii^b 
Ji](iia_prosecaiion-~'Certificate from Political Agent or 
sanction of Local Government— Necessity. .Src CHILD 
Marriage restraint act 49 l W 666 

S 190 (1) {t)— Complaint against tteetter — 

luevt «f Court appointing Aim spteiheaUv asked for 
hut not granted^Piopriety of entertaining eomplamt. 

As'ttm'ngthat a Magistrate has junsdiaion toen*' 
tertain a complaint against a receiver in the ab*^ence of 
leave of the Court vhich appointed him. !t would not be 
proper for him to do eo when there Is no «peci6c leave 
from that Court for the institution of a C(iminalca<e. 
although leave had been specifically asked for Although 
this ma” not be a bar to turisdiction, it is certainly rele 
vant on the question of the propriety or desirability of 
criminal proceedings <,KAundk<ir and Rau // ) 
JNANENOKA NaTH PRAMANIB V NILS QNV DEV 

IJ.R (1939 I Cal 887-184 10 603- 
12 SO 24C '-r'™’'’ '•'* - 
A : . ' t . 

— —S3 190(1) (ft) (b) and (c* 

bility — Sub Dioisioiial Afagiitrate 

petition of eomplamt and poh • 

eogmtance under S 190 (ll (*)-“«?• Application of 

—Trtil of ease by Magistrate succeeding aritin.it 

Magistrate— I f in eoniraiention of S. 191. 


191 and 637 — Non eomphanee with S 191 — 
• ' luisefuent proceedings 

ire of a Magistrate to inform the accused 
that he is entitled to have the ca«e transferred to another 
Magistrate renders all subsequent proceedings before 
the Magistrate void, and this is an illegality which is 
not curable by S 537. [fPek Ckand and Blacker, JJ) 
ARJANSlNGHf' EmPEROK, 1841G 680 = 

A IE 1939 Lah 479 

Sa 192 and 202 — Transfer of case — Power 

of Magialrate after calling for police report See Cr 
r CODE Ss 202 AND 192 41PI,E 807. 

■Ss 195 and 476 — Applieabihty—Eiecutton of 

decree— AUacAment — Obitruetion to — Complaint under 
S 186, 379 424 — Complaint by Court —Necessity 

No complaint of the Court is necessary for an offence 
under S 186 379 or 424,1 P. Code, against persons 
alleged to have obstructed an amin attaching property 
in esecniion of a warrant of attachment, (latkskmanu 
Rao,y) renoaswamiThevanv Emperor 

1939 MWN 886. 

- 3. l9S—f>iioiediince to orders of Magistrate^ 

Prosecution for offtnees under St 447 and 188 Penal 
Code-Same Magistrate trying ease— Validity— Nted 
for complaint 

Ibe proceedings started with a complaint by (he 
Police against a certain person for ofTencea under Ss 447 
and 188. Indian Penal Code, in respect of a certain act 
which was said to have constituted disobedience of the 
orders of the sub'Magistrate issued under S 144i Cr P. 


eseid, siui lueie auuuiJ luve ueen no (.ognizance 
taken on the case without a proper complaint as enacted 
byS 195, Cr P Code that in any case ihesubMagis- 
. . t. . L . I. -> » 'jcided theca^ehim- 

• ■ hould therefore be 

• . ■ ERAPPAN MOOPANi 

. .■ ■ ■ '62-22EM 263= 

: ■■ ■ ■I10-49LW 474 = 

• *. . ■■ ■ ■ 1939)1 ML J 673. 

' « '—Offence of forgery 

before Court, form- 
. ■ offences toAicA Court 

, » at one Court should 

• • I that were so, the 

■ ' ■ with the making of 


by that Magistrate ouiuy 


L>s S. 


t is entrusted by the 
J with this power, It 
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CB P. CODE C1698). S 195. 

folloAS that It is Itself entitled to inquire into an allesed 
offence Committed m relation to pioceedings before it, 
provided no other section of the Cr P. Code bars the 
way. »hen that alleged offence is part of the same 
transaction, with tbeoffences of «hich the Court has 
already taken cognizance, and the Magistrate can in 
soch cave convert the proceedings before him into one 
for committal to the Court of hevsion JC. 

anJ TY->b}% /.) jASH<NMAt. o fcStPEROR. 

183IC 619 = 12BS 61=40 Cr L J. 818 (2)w 
A.1 B. 1939 Sind 222 
■S. 195 (1) — Ohytet ef—‘ Pubhe trrvaHt timetTtt- 
td; meJHingef 

Theobject of S. 195 (1) (a), Cr P. Code appears to 
be that the person b«t qualified to decide whether 
complaint should or should not be made, should have 
the power to make a Complaint flence the words 
‘public servant concerned' tn b. 195 (1). Cr. P Code, 
cannot mean or have reference to any particular petvon 
but can only refer to any person who happens to hold 


~8. 195(1) undtrS 225 A, / P 

Citdi—prtptr mtt/ied— Burma Manual, /«»■«. 

1057 


S X^fyl^X^IXl-OrdtT nruungta 

-~Apptat 

No appeal lies from an order by a 
under S. 195 (l](u) Cr P. Code, refi 
complaint of an offence under b 181 * 

iLtkihmana Raj. /.) MaRUDA PiLLAI v ;>..iL»iAr>A 
SWAMI PILLAI. 181 10 657 = 11 R.M 830- 

40 Or I/J 668 (2)- 49 LW 387 (1>= 
1939M.WN.118=AIB 1939 hlad 836 
■ ' — a 195(l)(a ) — "Pubhe nrvanf — Fahe •n/or 
malion given to SuS Impeetvr — Complatn! filed if tut 
tenor m effiee — Validity 

The proper construction of the words “public servant 
concerned’’ in S. 195 (1) 'a) is the public servant hold 
ing for the time being the office held tqr the public ser 


OB. P, CODE (1898), S. 195. 

summary is given within the provisions of S. 195 (l) 
(4), lor the giving of "B" summary is merely an adminis- 
trative and not a ludicial act {Davn, J.C. and Tyab/t 
/) MT. RAjIt ALLAUDIN 

180 10. 650= 11 BS ie3-400cLJ 461» 
A I B 1939 Sind 65. 
8 195 (1) {.t)— Applicability — Defamatory 
itatemeeUiH depoiilion made in Court— Offence~Pro- 
ucuhon — Complaint 6y Court— fifecetstly—Penai Code, 
St 193 W SCO. 

The making by a person of a defamatory statement 
in a depoaition as a witness m a case, which is found to 
be deliberately fabe, IS an offence under S 193, 1. P. 
Code, and as such cannot be taken cognizance of with- 
out a complaint by the Court before which it in made. 
Parties cannot be allowed to evade the provisions of 
S. l95 (1) (4), Cr P. Code, by filing a complaint under 
another provision of the Penal Code, vit , b SOO 1 P. 
Code. (Lakshenana Kao, /.) GaMAPaI HI ASARI 7. 
KOPPOSWAMI ASARl. 183 I C 179(1) = 

40 Cr.L 3. 757 = 12 B.M. 250 = 49 L.W. 466 = 
1939 MWN. 820 = (I93g)l ML J. 614. 
— '“S. 195 (11(h) Appheability — Fehe allegations 
tn offdavst and tworn statement filed in Court— Com 
plamtef defamation founded on—Conplamt by Court— 
If trndthon precedent to—Mainlainaii/ily, 

A conif^amtof defamation founded on altegationi, 
which are staled to be fabe, contained in an affidavit 
and sworn statement filed in a Court of law, is a com. 

■ ■' C^e, and 

mpfalnl by 
the Cr. P. 
to evade 

•’ '( by fifing 

enal Code, 

• UNDARAM 

• • L 1.0.88- 

•• • .• .W.102- 

•• •• •• • . ‘'ad S68- 

‘ t L J. 412. 

••05 (jj Ctyl—Apphtabihty—Cfftn’t of making 

I (4) does not apply to a prosecution for the 
aking a faUe charge which had not reached 
law. The accused made a report at a 
' nolire station cbareinp certain oersons wnh an offence 


— -8. 196 (1) {'by— Appheability— O/fenee under 
S,Vi3, l.P.C»dt—Fabrieatiirn of mderee ta be uUd 
tn tmtemplated luit—Protecution for— Complaint by 
Conet—Nteitaty — Abttnee of tomplaint—Jf tstiatej 
mMt proceedings. 
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CB P. CODE (1B9B), S. 105, 1 CE P. CODE (1808), S 107. 

resptct of proCfeditiR^ h a Coart of whkh were I offence of criminal conrpiracy onder S> 120 B, I. P. 
conlertiplated boi 'nhich in fact were never itaried lint , If ibc 

U the fabMcaiion h In relation 10 a claim made m a auit ■ • inctlon 

actua'Iy 8Ird in Court, thouph the luit is instituted only | ■ • o itive 

later, a complaint by the Court is necessary In •exaid to ’piracy 

a charge under b 19J, I 1*. Code. Ab'Cnce of complaint has to be determined at the Initial staj^e not only by 
In re’peci of the charge Isa defect whlih aflens the reference to the sections of the Penal Code mentioned in 
enure proceedings. Where the Court has acted »l*hodt the complaint, but also upon the facts narrarerl therein 
JurUdiction with regard to a part of the trial the *hoIe and the cridence tendered There (s recognisable 
proceelings are vitiated by the IlleBaliiy. (/rasree/ew difference bei«cen the object of a conspiracy and the 
a>tJ Sen, // ) LmTIRUK r, KAMCilANoKA RaNCO means adopted to realire that obj'ct tf they are 
18110 870-12EB 358-40 OrLJ 670- separable then even If the object of the accuseil—which 
4 IB 0 BILR 08 — AtJ{ 1030 BotQ 129 Is not to cornrril a nan cognizable offence— Is sought to 
— — S 195 (1) (6;— AVr«/»/y /ae un htm — ca«t/» be attained by rrsort Ij non cognizible offences, no 
Jatitl ru fihef—Ni delicit—Comflaint to Court lk.rr- sanction is nece»»a-y It does nor matter If the object Is 
after— •I'rhei eemflJinl unitr S 2M. l.P.Coeit, miird up erroneously nith the statement ofmetheslof 
tf/jin/r tuck comflotnxnt—UHjinrohililf. attaining it in the body of the tompliint It is perfect- 

Where a person complained of theft to the police and ly open to the hfigisnate apon the evidence to di<jiect 
on their failure to take aaion filed a complaint In the facts in ordT to dei.ide the question ofsanctlon. 
Couit and the police thereupon filed a complaint onder {Watto.’Jtv onj ^eu JJ) Lmpcrok r Kasi 
bill. I P Code, again’i such a comptainant the CiiANDKA KaNC>o 181 I C 870 - 11 D B SS6- 
sanction of the Court, «herein the complaint for 40 OrLJ 670-41 BotnLB 98 — 

theft nas pending. iinei.es'ary The complaint onder j AlE 1939 Bom 129. 

*■ ■ ■ • iffcnce allegeii ^ tit ^teekorg, of An 

• b* aproce^rt offtaol efuty'—MtaHiMg of—PrmJ.nt of Panckayat 
' - ■ S'* a case has Couri—A^ute onJ artoult tf fersou eheettmi to fro t 

' t uJofUJ ky kxm—SomttOH of Cotornment— 


. • ' « er be open 

the police to evade the provi'ions of S. 19S. Cr T 
Code, by filing a complaint under b 2II. I, T. Code on 
the complaint by a police officer The wording of 
S 19S (1) (<). Cr. P Code. Is wide enoogh to require 
that In the above circumstances the Court itself shall 
mak* a complaint. {Potto k, /) SAROPAtscH tr 
Emperor 181 10 9 28-11 BN 401- 

40 Cr L J 838 - 1939 N L J 210- 
A IJl 1933 Nae 220 
—8 195(1) (b)-0/re>te/ uuJer S 211,//’ CoAt 
^PoUet fefiertieig east to be folte an<f f'aytaf for com 
flamanl't frotteuUoH— Lelittr filing 'naratt' fetHion 
by joay of thonieig (auti-^SonetioH of Magntrato^lf 
neettiary for ku proeteulion 

Where on the police reporting a case to be a false one 


not necessary before the complainant could be pot upon 
his trial {Bartley and HenJtrton, //.) JaMINI 
Kanta Chose » Uhabanaih Jaisi. 

lEE (1939)lCal 818-12BO 156- 
18310 384 = 40 Cr LJ. 785-43 0 WN 279 = 
A LB. 1939 Cal 273 
— g 195(l)(b)— O-fwr uneitr P.CoJt 

pruate eomflaint—MaintatnahlilY 

It is not the intention of the LegisiieTe that an 
offence onder S 211. 1.P Code, can be made subject 


ir nnbhcnffi ers When 


AVrrmry. 

A comfdalnt against the President of a Panrbayal 
Court alleged that when the President was alxml to write 
the Coon’s order di»niis’inB the complainant’s pe ilion, 
the complainant objected to the dictation by the clerk of 
the Preddent of the order to be pronounced in the 
matter, and asked the I'lesident not to allow the clerk to 
dictateihe Judgment u the Court was boind in law to 
atiteitsown judgments and that on account of this 
objection taken by ihe complainant the President got up 
from his seat abusing Ihe complainant slapped him on 
the cheek twice, and also threatened to beat him with his 
shoe 

/leU. that the acts alleged against the President must 
be deemed to have been done when he purported to act 
• . though It was not 

• ’ . • assault To Inter 

, • • • • • ■ his official duly” in 

• • • ■ r »cts done strictly 

•• w jurisdinion would 

tender any protec ion ur necessary, because an act which 
IS completely within the scope of one’s official duties can 
never be an offence. 1' Is only where offence* are com- 
mitted by a Judge that the nece’sity for protection comes 
in. and Ihe protection Is limited to cases where the 
offences are committed while Ihe Judge purx)rts to act 
in bis offiaal capacity though undoubtedly he has out 
stepped the limits of his duties Sanction of the Local 
Government would therefore be necessary for prosecut- 
ing the Judge trt respect of such offence. {Pandrang 
Root, J 


/ 


I 


j ——3 VSn—APPhtaiility—Offteiating kulVarm— 

* C UeAlon of t and riveuHe ant miiaPpreipriatiei—Pro- 
\ teeietion—SauetioH — t'fecetiity~ Boenbay Hereditary 
j O^tt! Act S,58 ^ eo » i. T> K 
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OB.P. CODE (1898). S 197. 

meaning of S. 197, Cr. P. Code. But sanction under 
S. 197, Cr. P. Code, is only required for a prosecution • 
for an oSencecommitted while acting or purportingtr I 
act in the discharge of official duty. Where an officiating | 
iuttami colleas money on account of lard revenue, 
and. instead of sending it to ihe treasury, 
own purposes, it cannot be said that m 
priatmg the amount, he is acting or purpoi 
discharge of his official capacity, and thei 
be prosecuted for misappropriation without sanction I 
under S. 197, Cr. P CoJe. (^Braomfitld and Matklm, I 
y/) Emperor f Gurushidayya. • 

LLll.(1939iBom. 119 = 1791 0 688= 
IIBB 2a7(2)=40CrLJi269= 
40BomI.B 1286 = A1B 1939 Bom. 63 
3. \yi-~CrltH>nal irtach of irutl ty pubhe 
tirvaitl — Sj’KOat f»r prciiculitn—If meeliaiy, 

Ko sanaion under S. 197, Cr P. Code, is necessary ^ 

under S, • 
offence Ih 
be anlng 
in misapi 
direct op( 

Tides him 
oSence. 

I.ah.781 ' 

Empero 


CB. P. CODE (1898), S. 197, 

Inspeaor. Therefore an Inspector cannot claim that he 
IS removaUe from office only with the previous sanction 
»f the Local Government and hence sanction under 
3 197 is not necessary for the prosecution of an laspec* 
tor of police, (pattt, J C. end Wetton, NiaZ 


(ttt ta accuud be/ere tancUon— •Irregularity— Difftrenct 
between thittethon and S 210, Government o! India Act 


Diilritl Leuneu teioiag inf more making eome up 
pointment at Council meeting. 

Ho doubt, if a public tervant It actually engaged in 
the diicharge of hit dutiet, or is 
ing to be 10 engaged, and com 
sanction of the Local Governmer * 

before a Court can take cognizar 
enough for a pobiie servant to be in an official position, 
which he may abuse, in order to bring bm under the 
section* be must be purpottirg, or pretending toact in 
pufuance of hit official duties Where certain members 
of a District Council took a bribe to influence their deci 
Sion in the appointment of a particular person as a per- 
manent overseer of the Counal 


[ been received he cannot again commence to lake valid 
!«x>gnizance The complaint or police report not Uinr 
invalidated by Ihe absence of the sanction under b. JV7 
can form the Ugi| 
laaiice under S 190 Jo ii„ 
I is whether S. 537,0, p 
»,oue. IS appiicauje 10 me urcomstancesof thtiui'i'^^ 
case. Where in a case which requires laiictivn vim 
ondej S. 197. alt that a Magistrate does 
sanction is received is to issue process ag« tn* 
acca<ed andsecure their attendance, hli vu 
void for want of jurisdiction but it cannot 
bis omis'ion to issuefresh proce’^s to the 
the sanction had been received whl-L 


sary (^Heberts, C J and Spirgo, J ') UTUH KVWE 
V. The King. 1939 Bang L R. 72=179 I O. 679= 
40CrLJ 243(Z)=11BR 337= 
A IB 1939 Bang 17 

-3 197— Inipeel 

Sanction— Necentty 
An Inspector of Polici 
“subordinate ranks” in 
Act Ills appointment i 
General under S 10 oft ■ ' 

honor removal is goveiiieu u> me piwisions ui a>, 
which by virtue of S. 743, Government of India Act, 


ineni in.'s includes power tu su'penu, leuute ui 

remove. Under 3.29(3) it is the In«pectepr Cerveraloi . . , — — • 

Ihe Deputy Inspector General who is to suspend the 1 able from his office t 


maiuer.jj t Awjrtw oiaGh v. 

IBirO 680 =AJB^ 
S ISn— Prosecution of 

Court— If tuctssary ' 





4*9 

OB F CODB (1898), 8 107. 

Local Governmem’. Hence when loch t person U pro 
secuted for an offence under b 409, 1 P. Code without 
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” " “S X^l—StJtdten ebtamtd aftfw filing eemptaml 

—Trial, if lihaitd 

In dealing «ith all technical objections of procednie 
the final test IS whelheror not the accused basmany 
way been prejudiced by the alleged irreguiattty The 
object of sanction under S 197. Cr 1* Code isthata 
public servant should not be unduly harassed The 
word ‘institution’ should not be given a very narrow 
meaning In one sense it it true a Court takes cog 
niaanceof a matter as soon as it makes any order, how 
ever formal but even if such formal orders are consl 
dered to have been made without jurisdiction this daw 
will not affect i rders made after the defect has been re 
moved and the Court IS properly sel^ed of the case In 
prosecution against a public servant sanction under S 
}97. Cr P Co<le, was not obtained before ibeinsiituiion 
of the complaint Out the sanction was actually put on 
record before the evidence in the case wav recorded 


. * '• . - , a V. he trial Could 

n .• ' AUo Em 

■ I . . : ’-./flic 778- 

I ■ • • . r ’LE IM- 

AIB 1018 L&h 1 

■ '8 Wl-Viee-tXairinantf MunitipalilrSanf 
hart far htt ffatfeuliM—X/eiiiity f</r—BiHgal Mumd 
fat Alt 

A commissioner who has been elected a vice chairman 
of a manicipality cannot be prosecuted for acts done in 
the exercise of bis office as vice chairman without the 


second Signatory there is not 
taken (f?arl/fy and Ran 


1 0B P. CODE (1898), S £02. 
specified if he wishes to postpone the issue of process 
finder S 202, he most comply with the provisions of that 
■ • ' • eliminary inquiry, he 

“ • • most do so accord 

on in S 203 for the 
I • • • order disposing of a 

■ lummary order under 

class C”, is not according to law A complaint cannot be 
dlsihissed by the iisae of such a summary A htagis- 
I irate is txsund under the Code to exercise his own inde* 
pendent judgment when he receives the report of the in* 
I sesiigaiion 01 inquiry that he has ordeied and it b not 
' an exercise of hit Independent judgment when he merely 
acrepis without giving lessons the opinion of the police 
pioseculor TTie Magi.trate should not surrender his 
discretion or judgment to (hat of the police pro'.eculor. 
J c ) jrOOMAL TtkAMIMS t LmfEROR 
ILB 1939) Kar 277-18310 449- 
dOCrl-J 807-12BS fi7«-AlB 1039 8lDd 208. 
— — 8a 2'J2. 203 aod S0l—CrJngla»u—J/tuf a/ 

I frartsi^Dnif af Magntratu 

If a ^fagistraie thinks upon a reading of the com 
plaint and examination of complainant, that a fnma 
I /itor case is shown, be may order process to issue at 
once H he Is doubtful he may order enquiry Ilut he is, 

I i,. _ I I - ~ of ihe peiaon holding 

• mionand statements 

■nd order a ca>e to 
le accused has not 

, ■ /cr \ ) daso V 

Kahiu iltso 1039 A MLJ 41. 

202 and 205— />rriw»/«/e/' lamflaint afltr 
r/swe af frattii—Cetalilf 

A Court cannot dismiss a complaint under*! 203, 
Cr r Code after proceu has been issued to the accused 
person The sttge for bolding an enquiry under S 202, 
Cr P Code is passed when the process for ihe aiten* 
dance «/ the accvsed pc/son is rssurd by the Court and 
cannot be revived by another hfaglstraie as he cannot 
go back beyond Ihe stage reached by hit predecessor 
{APdnl Qjyaofn, C / and Kuhlu J") bITA KA&I S'. 
STATF 41F1.BJ&K26 

2—Cnjuirg undir—LenglAy trott txamma- 
nil ty Afagiilrati — Pfrmiiiiiilily 
s of the inquiry Magniraie are not tied la 
f questioning the witnesses when they are 
der S 202 It would be dangerous to lay 
.nd fast rules as to bow far the Magistrate 
trying to elicit the truth from the vritnesses 
conducting an enquiry behind the back of 
It IS commendable on the part of the 
lothow keennessin finding out the truth oi 
* case before he gives the accused person the 
ppearing before him in response to a criminal 
nee Ihe anxiety of the trial Magistrate to 
• uth and his Intensive cross examination of 


A IB 1939 Peah 16 
ordtt- — — Ss 202 and 192— 7'vflrrr/>r vf tost — Power of 
MagtttraU after calling for police report 
Imints 1/ a Magistrate acts under b 202 Cr P Code and 
I under sends the case for enquiry and report to the police, he 
re is a cannot, on receipt of the report send the case for 
ding to di*po'aI to a Subordinate Magistrate without dending 
If be whether the case should be dismissed under S 203 or 
inethe proceeded with under S 2C4 The Subordinate Magis- 
of the trate in such circumstances is not properly seized of the 
•ptions case and his otder suiamoniog the accused is, therefore. 
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CE P CODE ri698),S 203. 


withoot jaTis<liclion .Sjn/A, /.) “ ^ ' •* 

SiNCM r Gahwar Khan. 

•S ^Z—Comflatniint net ptitini 
Order (enstpntng case ta rteord reesn 
police report— legality, 

Eren if the complainants who are Government em- 
ployees are not present on the date fixed for the bearing 
of the case, the trial Magistrate ought toeiamioe the 
record and proceed to dispose of the case on merits 
according to law. The mere fact that the CMiplainants 
are not present on that particular date is by itself no 
soffident ground for the trial Magistrate to record his 
agreement with the report submitted by the local police 
in regard to the facts of the ca^e, and to consign the case 
to the record room tl is his duty to ^aiisfy himself 
wheiherthe report made by Ihe policeisin order 
{_AhdMl Qayeem.CJ.and Kseklv, /) STATED FatfH 
Din 41P1.B J & K 41 

■ -S 203— J. cpe — Dbty at Magislrale—Cemplasnt 
—Ditmtssiil an greund tiat aeeuted Aat potttUt defence 
—lurnhsv ef 


re ■ 

bs 

di • 

VI* • 

revision \Atarna<a, j) ohloliani IaIhaK vi 

BUDHESHWaS DUBCY 1939 P* * 

— 8 Zm—A'egtstralien ef a ease under 

far seelten—If'Ae can da if. 

Though ofcoor'e a Magi'trate has to decide under 
what section the offence disclosed falls, for purposes of 
the procedure to be followed in the trial, yet Ihe Cr. P. 
Code nowhere prescribes the registration of a ca»e 
onder a particular section Under S 301. Cr. P. 

Code, the decision rests with the • 

cognisance * ) KaNHAIYa 

— — 8 ZOUZy—Applteahlity 

S 204 (3). Cr P Code, appears to 
of process (0 the accused at ihe Gr<t iii&iaiiie tr emnA, j 
/.) Emperor v Nirpatsinch 

1939 If I. J 201 

■ ■ 3 205 -Ferieno! attendance— Dispensing tvtti 

—Pardanashin lady 

The power to di-pense with the pet*onal allendance 
is to be liberally exercised where the person concerned 
is a pardanashin lady. (Davies) ABDULLAH Khan 
tr.KAPIMAN 1939 AMI. J 129 

S Z09—Scepe ef—Cemnuttal — IVh.n to te 

made. 

A committal to the Court of SesMon is a very serious 
matter indeed for an accused person, and he is to be 
given every reasonable opportunity to show that there is 
no ground to commit him to the Court of Session t* 
cause of the evidence he has adduced in hi« defence 
The purpo'e of committal proceedings is not merely 10 
place on record the case for Ihe prosecolior, bat to 
commit to the Court of Ses*ion for trial an offence 
W'hicb after having heard the evidence for ihe pro«eca- 
tion and for the defence, the Magistrate thinks has been 
committed. It 1$ true that under S 208 (3) a Magist 
rate can for reasons to be recorded refuse to |5«ue pro- 
cess to compel the allendance of any witnfs*, botlhe 
section clearlj contemplaies evidence on behalf of the 
prosecution and etidence on behalf of the accusedor 
evidence which may be called by the Magi<traie, if be 
thinks It In the Interests of Justice. Therefore It is not 


OR. F. CODE (1898), B 225, 

*'■ to call evidence on 

.mmittal proceeding 
opportunity to pro- 
, ish laier on when 
they have been committed. Particularly in a case 
where a charge of forgery is brought for the first time 
against an accused in the course of proceedings for other 
offences, every proper oppoitunity should be given to 
him to meet a charge which he may with some reason 
say has taken him by surprise {Davts, /C, and 
Tyaiti J) jASHANMALr EMPEROR. 

183IC 619=12RS.61=40OtlJ 818 (2)» 
AIR 1939 Sind 222. 

8, 209 — Duty af eamnsHtisig Magislratt—Tesl 

ta decide ti/Mither there shculd be a cemmsttal ar nai — 
Refusal ta eammil—Creunds for 

The committing Magistrate's duty is to consider 
whether a conviiiion is possible in the ca<e, and in order 
to come to that conclusion he Is eniitled to appreciate 
the evidence. But he most appreciate the evidence from 
♦v... . . Aithin his province to 

Ihe point of view of 
•'uliing A conviction 
Dosnbte.jc IS the duty 
' accused for trial. If 

ite Ihe grounds of such 
conviction is pos*ibIe. 
■ to see whether a con- 

ns leul fanction is to 

. . (ff'adiaand 

Mahomed 

• • . ■ «0CrLJ 951- 

’ 1939 Bom S72. 

— S 222 ( 2 ) — Afplieaiiliiy—A/iiapprepriaiianaf 
I cash and geedi—Sing/e charge sn rttpeet ef eask ard 
value ef gee-is—tegaM). 

^ (2), Cr. P Code^applies only to a case !n 


>. ........I.,..! ..J k, goods 

a charge Is 
) Public 

• • 4 IC 51- 

40CrLJ 851(2)-12E£I 401- 
WSgMWN.oeS-AIE 1939 Mad 675- 
(1939;2M1.J. 518. 
S 222 (Z)~~CAarge ef rriminat breach ef trust 

— Amounts appreprialel en different eccaiieni by diffe 
rent traasactuns — Speesficatsen ef particular stems or 
exact dates — Pfeeestity 

In the ca«e of a charge of criminal breach of trust 
insolving amounts appropria-ed cn several different 
occasion • — ^ 

under 5 . ^^ 1 ,^ 

items o /j\ 

EMPERt 

■ 129. 

carmetsan. ^ 

Before a conviction of an acm*ed per<on can be 
reverved on the groimd that ihe charge against him was 
not drawn up in a sati'factory rnanner, he 0'e*l show 
that he was prejudiced thereby (Hrmdtrsen and Khund^ 


kar,JJ.'i Mukherjee p. Euperor. 


70 OiJ. 2 
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OE P. CODE (1838), S, 233, 

— Ss 233. 234 and 235 — Affheati/ity anA tteft 
—Siitt Iraiiuelion— Charlie uniler S. 403, J. P. CaJe, 
in reipeet of snerai sumt of money appropriated on 
dt/ftrenl oeeasioHi ani under different trauiatUenry 
Jennier of further ehirget under S*. 477 ^44*^193 

read with S. \{f)~lucality. 

A charge of criminal breach of trust in ie*p«t of 
several sums of money appropriated on diRercnt occa 
siotw by different transaction* cannot be piopeily yoined 
with other chargei under Ss. 47r*A and |V3, 1 I* 
Code read with 6 l09, 1 T. Code, a* the of!en<.t* are 
distinct. The offence of fabifi.ation of account* ’* 
certainly a distinct oSence, falling a* It doe* under 
diSerent seuitoii of the Penal Code. The oflenec c 
fabricai Ion of false evidence relaiingto item* «»holly t 
partly unconnected with the charge of criminal breat 
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OB. P. COPE (1838), S. 238. 

could be remedied by S 537, Cr. P. Code, {/am//. /.) 

THaKUK blNClt V. LMPbKOR. 

28410 403-12BA 223-40 Or I*J 948« 
‘ 1333ALJ.6l7-1933A0r0 121- 

1939 A WB (HO )S76-AIR 1933 AU C65. 
' i8g 233, 236, 237 and VH—Lonfietifi for 
1 offence net ehargid—V alidiiy—Pawert of appellate 
' Court. 

I A person cannot be convicted of an offence niihout 
I being definitely charged nilhii U here a person was 
> charged with an oflence under b 418, I. p. Code, and 


. . • . • «* , AIR 1933 All 710 

■, ■ ■ ■ .3 2^5— APplies^ilily—T/ft^' Sene' trantac' 

obviously apply because the oflences ace not of the same , several el'encei identical^ 

kind A muioinder of charge* for distinct oflcnee* jftnt tnal-^Kefutal te held on the [reunj that corpus 
cannot be cured under S 537, Cr P. Code If ihe falsi ] n not lane in at! —Propriety of procedure 

ficaiion* of account* Charged is not part of^ehe transaC^ ^ Theiestfor applying S 2 >5, Cr P Code islosee 


difii’ult to defend the charge on the principle applicable 
to a trial upon a charge of conspiracy W thepuipo’e 
ofdettaiidine where the complaint 

offence punuhable under S 120 B of the lenal Code In 
view of the language of b 109 I. I Code, « cannot be 
saldihat abetment by conspiracy 

agreement to do a series of acts of which tbe abetted 
act I* one Even assuming that 
end of a long spell new ciro 

mo«., mi.appropr..tri, ib.t .p«W •”* 

CQQspiracp ind.p«ndent of the firet. The eeeolw of the 
r»comn„..e<l oode, Ihe l.lter coo.p.i.jy cn.of 1« 
ticked on to a charfte on the former. (f^rWear.W 
Sen yy) EMPERORf RAMCHANDRA RA'SW 
^ J81I0 870-llRB 356-40 CrLJ 679- 

41BonlLR 98 ’ : ■ • ” 

— Ss 233 238 and 637- 
p. Code, iut eenviclion under • 

Cr P- Cede, if applies— Curat , 

Ceie, 


other eoonliy {f'amaand Petti/and, //) EMPErOR 
tr MavadhaR PorHAL 18 Pat 450- 

1939 PWK.SOO-I 81 IO 1001-6BR.706- 
IIBP 653-40OrE J 625- 
20Pat.L.T.420-Ar.R 1939 Pat 677. 
- ' ' -S 235 (l)-**‘d‘awr Iraniaclien'’— Meaning of— 


siiewuiu tiaiisauiuii is usuai y usea lu nicmue lue 
step* leading to a conclusion or resulting In action 
(bough often transaction empha<ises Ihe fact of some- 
thing done or brought to a cone usion To ascertain 
whether a series of acts are parts of Ihe same transac- 
tion It Is essential to see whether th*y are linked together 
to present a continuous whole Toe expression "same 


I ntOQ purpose does not constitute a transact 

I I «j. __ -I f_ J rr 


Nor 

with concert and 
n'piracy make the 
same transaction. 
)R V RAMCHAN 
'0-11 SB S56- 
4tBomLR. 98- 
B 1939 Bom 129. 
', /. P, Code— Con- 
egahty. 

S 326, 1. P. Code, 
nder S. 307, 1, P. 
inder S. 326, I. P. 


■ f ■ 
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CB.P. CODE (1896), S 239. | 

Code, on a char(;e framed qnder S, 307, 1. P. Code, on I 
the s^'ecific allegation that he caused hurt (o the com* I 
pUirant is roi ursoMamable 'imply because, no formal I 
charge under S. 326, 1 P. Code, was drann op. {Bart 
ler OnJ Bau, //) SK. luRIS P EMPEROR 

43C'WN 782 

S 239— /'r-rroBf tharitd vndir S 368 A P. 

Cadt. fersifaralt acts ef scn/satuifKl — Jftnt tnal— 
Lezstity, 

There is no f>rop;«jon of Ian under ohicfc persons 
charged under S. 3f3 1 p Code, for separata acts of 
conctalmeni of the <ame girl can be iiied together. 
{Bartlty and HindirStn. JJ') DURGAMONI DaSSI r. 
Emperor. 43CVfN 196. 

■ — Ss 2SS sod 537— affmtc'' — Mtanmgaf 
^Tua feritni (Aiirgtit tiitM same iffinrt »f tnutdtr~ 
Eitstnct afintt them mutually txtluuxt—Ltgiility at 
thannnt trial 

"The same oflence" in S. 239 means an offence 
ari'ing out of the same act or series of acts andean 
mean nmhing the. 3\hen one acrtised ischatged with 
having mottltied a certain person at a certain place and 


CB F CODE (1898), S. 250. 

framed for the separate offences which went to mahe up 
that transaction, {Bartley and Henderson, JJ.) 
Nawda Ohosh V Emperor. 162 1 C. 322= 

12 BC, 40 = 40 Cr.IiJ 64g = AIE 1939 Cal. 321. 

■ S 2H—Dtscrition of Mogistrale, 

Under b 2J4, Cr, P. Code, a Magistrate has, no 
doubt a discretion to refuse to summon witnesses, but 
he cannot completely rgnore an afplication niaCe for 
Summoning wiinesses. lie tnu't consider it and pass 
orders on ic Where a Mag'Sfraie has granted (he first 
applicadon, the presumption is that he would also grant 
a second application when the ni*ne'ses do not appear 
in Court {Blacker, /) VlDYA PAKKASH l/. EM- 
PEROR 41 F.LB 804. 

■ S m— Several eemplamls on same /acts— 
A’lienei of one ot the complainants— Aeguittal — Vais- 
etity. 

When more than one complaint is made of an offence 
ariMiig out of the same set ot facts, the word ‘complain* 
ant' in S 247, Cr.P Code, should be construed to include 
all perrons who have made complaints Notice of hear- 
ing should be given to all of them and ft is only when 

• • • • * • 'V"-- '-*■ — - Sr 


mitted in the cour'e ol the same transaction within the 
meaning of S, 339 Theie is no prpvi'ion oltbe Code 
nnder which iho'e pct'onacanbe tried togciber and 
each a joint trial is not a mere irregularity which can be 
cured order S. 537 but It IS an illegality which goes to 
the very root of ihe trial {Dunkley and Wrsght, JJ) ( 
NGA Sar ke£ V The King. 

AIR. 1939 Baag 890 
' — 8 239— transaeUon— -Wrongful confine- 
mint and use of force to extort a eonftision—Josnt trsat 
—Legalif)—Sameneti of traniaelioit—Belevani possst of 
time 

Where several persons are accused of wrorigful con- 
finement and the U'e of force, in order to extort a con* 
lession, the unity of ciirmnal behaviour and the common 
intention prompting it would tender all that was done in 
furtherance of ihe common object, as a pari of one 
transaction The ects of \ lolence done are so related to 
one another m point of purpose, as to conMiiule one 


eompttttnant— Permission for wthdrawal ef complaint 
—Dtseretton of Maiistraie. 

Where a complaint related to two offences— one 
under S 323of the Ranbir Penal Code and the other 
under S 24 of the Cattle Tiespass Regulation,— and the 
[evidence for both the offences was the same, and the 
matter was compounded by the complainant, the 
Magistrate while dropping the pioceedings relating to 
the offence under S 333 which is compoundable should 
not continue against the wishes of the tomplainant the 
proceedings in regard to the minor offence, although it 
■s non compoundable In aca<e like that, ihe Magis. 
(rate ought to properly exercise his ducietion under 
S 248. Cr P Code, and permit the complainant to 
withdraw the complaint {Aletul Qayoem, C. J.and 
IVatir,/) THAKaR » STATE 

41P L B. J.&E: 93. 
— S 250— Applicaiility— Petition to Premier 

against Sui fnspe tor —SnhlantiatioH on oath tefore 


PROVINCIAl. GOVERNSJEHT C, P & BeRAR S' 
DlNAKATH Lala. I L B (1939 > Nag 644 = 

184IC 4I2°f2EN 111 = 

1939NL J.373=A1K l'*'*'"--- 

S 239 (dl — Separate offences tn 
lion —Separate charges— Hrcessily for 
A married girl under 16 years of a 
return to her husband’s house after a vis 
In a village. On the way she pavied 1 .,0.... . 

accused He a<ked her to come invide on the pretext 
that hl^ wife wanted her. When she went in he bolted 
the door and demanded that she should remain with 
him. In Ihe night he ravi'hed her Later on, betook 
her out and was Joined by Che other three accused They 
took her away, and according to her story, her orna 
ments weie taken cff. All were jointly charged both 
with kidnapping and abduction. 

Held, that the whole incident could not be regarded as I 
eonsiiiuiing a single offence. Though il migbi be «aid ' 
that Ihe whole occurrence was one single transaction I 
even in that case separate charges should have been I 


D O . he appeared and made a statemert on oath in 
respect of his allegations m the pttiiion, this amounts to 
acompUint asdefined in S 4 (A). Cr P Code, and when 


— S 2S0— Jurisdiction— Bsseharge or acquittal — 
, Notice tocomplainant to shoto cause agasust order of 
, campensaiion — Subsequent retirement ot filagistrate— 

' Jurssdiction ot sueeeisor to continue proceedings. 

InsobS fl)olS 250,at Ua't. the only Magistrate 
vcho may call upon the complainant to show cause is 
•he Magt'iraie who heard the case and who discharges 
ot acquits all or any of the accused “The Mac'Sttate*’ 
in snb-S (21 to S 250 refers lo the Magi.trate in snb- 

S (1) and the definite article * the” does rot mean the 
Magistrate who succeeds the Magistrate who heard the 
case or any other Magistrate. Hence where a 3Iagi«. 
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OB P. CODE (1898). S. 250. 


OB r. CODE (1898). 8. 250. 


Iraie who has called upon a compliinant to show caase I uking the evidence of the complainant or any of his 
why he should not pay compensaiion for having made a I wlmesses. is, 2SZ. Cr. P. Code, is not concerned with 
false and frivol * ** i ' , — . , . . . 

the course of • • • 

passed, the not! » • . . 

charged (ZJj ■ i . ■ . . ■ ■ 

MaKOXED AL . - . 


■■ " 3. 250 

wtth ui 1. I 

For making an order for compensaiion under S 250^ 
Cr P. Code, a Magistrate it bound to record the reasoni 
and before doing so he should record and consider any , 
objection the complainant makes or any cause he may 
show (^Ktthlu /) NtKKU Ram tf RtttiMAV 

41 PLB J &E Ifi 

- —’3 250--O'i//r unltr—LtgaUti — Aiitntt af\ 
finJing at t» afeutitiaii knng fatit, \ 

An order granting cornpensaiion to the accused under 
3. 250, Cr P Code, is Illegal if no 6ndtng is recorded 
by (Ae Afagi'sfrate rhat Che accnracfon agarnsc tAe accas 
ed is false and either frivolous or vesaiious A mere 
remark by the Magistrate that the complainant has no 
objection to pay compensation Is not sufficient for pass 
ing an order under that section {AHml Qtyftm. C J 
and tVatir, J ) COKAb CHANO v bTATE 

41FLB J tiK 88 
—— Ss 252 and 25S'~£ra«iin >/>«<> of xotlntiiti -Re^ 
tailing hr <roix-fXomtnoU4n—Pr6ftdHr4 ttbt adepttJ 
iy tht Afjfiitratti, 

The ideal pro'edure as regards the etamtnation of 
witnesses would be to eiamme all prosecution witnesses 
ononedayor perhaps on two eonse'atlve days, so that 
all would be present and ready to be cross examined If 
the Accused exercised his tights under S 256 Cr P. 
Code If the witnesses ere allowed to go and are then to 
be recalled. It throws a heavy burden both on the com* 
plaitiant and the witnesses which shogld be avoided as 
far as possible Emperok o Nirpat* 

smoH. is39Ni:^J.20i. 

— S 253 (ZV-Oischtrg* ff a«nud vnthoUf 

txaminittg eonfilainant—Patittr of M tgiilrait. 

Under S. 253(2), Cr. P Code, the Magistrate may 
in a suitable case come to the conclusion that the 
charge is groundless even before he has heard the com 


allegations in the complaint 


69 0.LJ^ 186-A.I.B 1939 Cal 329. 
■ ' -8 ZSidy^ProstenlicH unirr S. 406 A P, 

CoJt—Ordtr of diicbargi afttr tiotntmng e"ly fno of 
froueutioit teitxrit(t~/‘roprifty 

In a case under S 406, I. P. Code, the question of 
(rust must be fully inqutreJ into and for (his purpose {( 
is necessary that the whole of the prosecution evidence 
should be recorded It is impossible to guess at an 
iniermedtaie stage in the case, what would b* the resalt 
of the inquiry The Aftgistrate is not so much concern* 
edas (o whether the offence has been commuted agiinst 
I the complainant bit whether an offence has been com. 
muted which IS punishable according to law There- 
: fore In a case under S 406, when only a few of the 
prosecution witnesses have been examined it is too 
I premature to decline to examine any more witnesses for 
I the prosecution and dis'harge the accuivfl on the ground 
that the case it of a civil nature {.iforknry, /) 
CHAU EUtA't t. WtUlSCTOM 

IBIIO 471f2)-12B.B 146- 
A.I.R 1039 B&Dg Sn. 

I ■ ■ - S . 856—Applicabiliiy--Sumtnary tnsJ Set Cr. 
P CODE. Ss. 262 and 256 1939 K L J. 7. 

■S 258— 'Hearing, meaning SiiQri. P CODS, 

S Si^-'PttOFeK PROCgDUKE TO Bt tOLIOWrO. 

1939A WB (no)l. 
——3 256— Irregularity in procedure— Effect Stt 
CK P Code, S 256— PROPER Prcicbdure TO BE 
rOLtOWEO 1939A WB (HO.)l. 

•——3 256-^PrePer' frt tJurt to it foUt-otd—Ai^ 
fottrirmrai to next day after examfnateoH of froteeuteoH 
teitmeteet tahng of actuted'i ttatement, framing of 
(hargt and rtterdtng pita of actutrd — Aetuted aiied 
aiout furtitr (rott-txaminalion on tie next day—pxo~ 
cedure, tf regular— Hearing, meaning of— Irregula- 
rity m prated urt—Effett. 

’ le day the prosecution witnesses 

• • • iccused's statement was taken, the 

’ d explained and the accu<ed had 
. nd the bearing was adjourned to 

• -rl a.) I Ka „ eWa^J 


of the complainant under ei 
make It cleat not only that 
accused’s petition are correc' 
basis of those facts admiftec 

criminal offence has been disuoseu lue '.Sagu.ia.,, .a 
naturally at liberty to discharge the accused under 
S. 253 (2) without calling upon the complainant to pro 
date the rest of his evidence {Blatter, /) Smv 
DaTTA». B K .'lOOD 41 PLB 702. 

— — Ss 253 (2) and 252~Order of dnehargevntk- 
fut taitnf evidence of complainant or htt uninettot— 


1939 ALJ Bi-igsgAWR fac)i- 

1939A Cr C 17-AlB 1939 All 238. 
i ■ ' B Scape— Magistrate Calling upon aetusei 

forlhmitk on framing eharge whether he wished to 
trotx txamtnt proseeutten v'llnesies—Omittivn to give 
reasont— If illegality vitiating trial 

"" ■’ ,f question whether the 

• ■ ■ prosecution witness 

. • he charge Is framed 
• • • • ‘he Magistrate In a 
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CE. P. CODE {1898), S. 259. I CE. P, CODE (1898). S. 276. 


accused at all whether he wished — — ' — 

prosecution sriinesses, that voald be 
might be an incurable illegality, ( 
rjfinj. /.) Nt^aR Ahmad r». Ems 

180IC : :* 

40 Cr L J. 41S = 1938 P W N. 832 ° 
19PatJiT.815=AlE. 1939Pat 172 
3 . 25Q—Se9fii-—C«mplaiHl tegntt 

ailt and ntn'eampiun IMe tlfuKt—Camptatnant aiunt 
an date af ktarmf^-Disekarge—hegaUty—Fresh ttn 
plaint— Praeeedingt an— If vtiialeJ— Pre/udite to 
eetuieJ—Afeeetaly to prove 


and present have been exhausted by the chances 
of tot and challenge bs. 276 and 279 do not 
contemplate that a deficiency shall be recognized 
and then obviated by the summoning of fresh 
jurors, so that the jury can be summoned and cho<en in 
three instalments. It is the actual presence of the 
' potential juror in the Court at the time the defiaency 


been piijuuicea ^iiiuwiittiiu wia / Ai.i 

Mahomed Joosab:/. kasturchano 

180 1 C 2U-11B ‘ * : 

41BomLE 

— — S 260 —Tnal of 
mary P'oceduft^Propnety, 

It cannot be laid down as a broad proposition that a 


e special jury hst 
was not present 
ng of a Jury m a 
IS or more mom- 
. of Ss 276 end 
In a Sessions 
Commissioner's 
■diction, 30 per* 

sons were called in the first instance from the special 

. _ « .( .1 aJ ..J 1(1 . ... 


I directed the clerk in accordance with the rules framed £7 
I the Judiaal Commusioner's Court to issue fre^h sum< 


Laii.J) M A. Khan K Emperok 
EL E. (1939) Lab. 221 = 18410. 46S - 12 B L. 225= 
41FLB.743=AI,B 1939 Lab 467. 
— -Ss 262 and 2^QSummary trial— IVarrant 
eaiei-Right of accused to have prosecution witneuei re 
called for further crois-examinaticn 

In a warrant case tried summarily the accused is 
entitled to have (he pra<ecutiun witnessesrecallcd for 
further cross examination, al— ' 


1939KLJ 7=A1B 1939 Nag 87. 
~ 11.3 VIQ— Judicial Commiisioner'i Court— If 

a Court of Seiiion. ^ 

The Judirial Commi"ionet’s Court Is a Court of 
Session following the procedure of a High Court, as 
the Bombay High Court, in Criminal Sessions (,Davtt, 
JC and Loio, J.) SHEWARAM r EMPEROR. 

18410 474-12BS 107= 
A I B 1939 Sind 209 I 
“— 83 . 276, Proviso 2 and 315— 1 
leefe—Lill of personi tummened *t J urort and present 


I being wanted the clerk issued surnmons to (our persons. 
Out of these only two appeared, of these two one wgs 
cbo-en by lot. 

Held, that there were irregularities in empanelling ijje 
jury and the Jury was not properly constituted and tbe 
trial was vitiated thereby There was an irregularity 
when lU was chosen as a juror becau'e he was not 
chosen by lot or from persons summoned before deg. 


S 276, Provisos S a.TiW—"Chasen"— Meaning 

of. 

In the absence of words to the contrary in the cooteart, 
the word “chosen" in I'rovito 3 and also m Proviso 4 to 
S 376 mu-t mean chosen by lot as in the substantive 
partofthe sect'On t^Oms JC and Leie. She. 
WAitASt V. E mperor 184LO 47( = 12 BS 107 . 

A.IB. 1M9 filed 20 a. 
— — S 276. Proviso 3 Wv— Judicial Commie. 
sieiuJtCOUTt—lf"Uigk Court," 



43® 


43* THE YEARLY ‘DIGEST, '1939 


OB.P. CODE (1898), S 279. 



Cotntnis'ioner's Court exercising Its anginal c 
jiiri<diCiion. Proviso 3 to S 276. so far su the 
Commissioner's Court Js concerned, relera to the 
in the exerci<eof its original cnmlral )un*diiti 
S. 276 in S. 266 must be read as referring to the section 
itself and not to the provisos (_D,nit, J C 
/) Shewakam f Emperor. 

181 to 474»12Rfi 107- 
A IB 1039 Slod 209 
279— Scope— Deficiency In jury— rfoct-dme 
formajcingup i"/# CR. P. CODE, S^ 276 PROVISO 
2, 279A^D3l5 A I B. 1039 Siod 209 

S 282 (2)— e/. 

Sub*S. f2) to S 281 contemplates the addition of 
a juror after the Inal cf the case has began and not be 
fore S 382 is limned to cases tehere s jury h, • * 
properly empanelled at the oui<et and one or * * 
the casualties Mhich are bound to occur someii 
human lives, has in fact occurred {Dam./. 

£eie, y) SiiewABAM p Emperor 
18410 474-12ES 107- A ZE. 1W9 fifod20B 
" 'B 888— /4di»»rarre»i apfrvtr't ttiUment tn 

ttmmilti-e Court— tloUmiut m Court ef 
Settlor— Pottrrt of Stwont Jutigr—Ptlunct on tor 
hir itatmoit. 

It Is competent to a Sessions Judge to admit In evi 
dence the statement made by the approver In the Court 
of the committing Magistrate and to treat it as evidence. 
It IS al«o open to him under the provi<ions of law to 
hold that (he staiement made by the approver before the 
Magistrate was a correct statement and that It should be 
telied upon in spite of the different statemer ($ introdoc 
ed by him in the Court of Ses'ion (.Kaekhpa! 

/.) Bhola Nath »■ Emperor. 

1841.0 191-40 CrDJ 866-I2EA 189- 
2939 ACrO 98-2939 AiJ 785- 
19S9AW.B (HO)46i-AIB 1039 AU 567. 

■ ■ ■ 8. 288— £■«<//»»<•/ gtttn ly uitunt Pt/ore 
eommtttmg MaifSlratt—Ust ef as suManhve tn4tn(t 
tn Stsstons Ceurt—CendtUens—CofrohorttltonStctr- 
sity. 

The deposition of a witne's given In the Magistrate's 
Court mav be used as substantive evidence in the 


OB P, CODE (1898), S 297. 

•»”0 A CrO. 161-1939 ALJ 980- 
A.J.B. 1930 All 705. 
■ ■ ■ : • 1 i ' — One of etmreri ^airny hit 

, ’•neieltJgt—iyt novo lrtai—/f 

* * * a criminal trial nhen the Ses. 



did not necc5>!tale a Inal eV nie.’, and ihat the proper 
course for the Judgenas simply to Ignore ihe opinion of 
the asses<a( if he came to the conclusion it was Impro* 
perly espre'sed, or (hat he had been improperly Influenc* 
ed byrxira judicial considerations {Yeung, C. J.attd 
BlJtitr.J) EsiPiRORr PAHLU 

UB (1039) Lah 243-184 10 549- 
12BJJ 234-42 PEE 7S1- 
AIB 1939 Dab 475. 

■ '■ ' 8 2^7— Charge to tury~Duly of JuJge~^ 

‘ * . ' « ' 1 , teter. 

.*s ■ • '1 charging Ihe Jury 

• * • * ■ . . ■ being influenced 

“••• ••••ch shows or tends 

to *t>o» mat the accu«eu t* ol baa character {/fender. 
tonondSen,//) MOSEUDDI P E'lPfBOR 

1841.0. 206-40 Or L.J. 877-22E 0 212(2)- 
A 13 19S9 Cal 497. 

■ — ' — 8 iVi— Charge to /ury— Failure to potni out 
So turf that deeeattd had not been erott exairttned-^ 
Fffeet. 

Failure of Judge to point out to the jury that ihe 
decea*ed had not ^en cross examined cannot have much 
eflect as the jury knew perircily *e)] that the deceased 
bad not been cross examined and alter they have spent 
several days in hearing the ca^e, they know wbal cross 
examination is and ihe purpose it serves, (//enderton 
and Sen //) MOSELADDIW EMPEROR 

18410 206-40 CrLJ 877-12EC 212 ( 2 >- 
A 1 B 1939 Cal 497. 
——85 297 tod 298— Duty of Judge— Charge under 
S. 366>A — Age of girl— Proof of girl being below eight 
— Necessity— Dniyof fudge to emphasise in charge to 
jury. See PeNaL CODE, S. 366-A. 

2.939P,WJ?,59R. 

' ■ ' 8 297— A/itdireetieir— Burden of proof ef tn^ 

neeenee iatd on attused~Fffe(t on eantteiton 

While the prosecution tnnst prove the guilt of the 


return verdtet contrary to 
The n‘e ol the exptession 

Code, clearly indicates that • 

tnre was that the jury was I 

of the Judge, whether they agreed with that view or not j 


* Ihe lury, the accused are bound to Oe 
misdirections and the verdict of the 
ICO should not be allowed to stand. 
Loho /) Shewaramo Emperob. 
..1»12ES 107-AIB 1939 SlBd 209. 
'J—Af,,^i..tction — Failure to dUUnguith 


iia charge to the jury has not 
. ■ . 1 the cases of each of the two 

, . led and whose cases are widely 

• •• - I diBerence on Ihe admissibility 

1039 A WJi, (HO J t>95“ * eviueiu-Ci ii ainouuvs 10 a misdirection, {Davts, J C. 


PBROR V. QUDBAT. 
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CB. P. CODE (1698), S. 297. 
andLchOyj) Shewaram r. Emperor. 

181 1 C 171 = 12 B 8 107°AIB. ig39SlBflS09 
—I S. ^^l—hUidirtcUen—Juigt dirttUng that 
aecuitd hai to frcit innetrnee—iffrd ef. 

\\ here a Judge in his charge to the jar; sags that it U I 
the duty of the accused to prove this fact or that, to ' 
Satisfy the jury on this point or that and leads the jury 
to beliete that the duty of the prosecution and the duty I 
of the difence so far as the "burden of pioor* of their ' 
respective cases h concerned, is upon the same footing, 
so that as the prosecution most prove their ca<e, »o the I 
accused cnu't prove theirs, it amounts to a misdirection 
{.Dattt, J C. and Leha, J.) SHEWARAM p. FmPEBOR 
181IC 471‘‘12BS 107°AIB.1939 Sliid209 
" — -I S. 297— Afii^rrertitf * — Judgt exorttng to jury 
that uhalt city and eemm/rciat tvortd ts natehing thiir 
rfrdtcl — Pratruty cf. 

Where a Judge in his charge to the jury exhorts the I 
Jury as follow^ "The 'hbole of Karachi i$ vaUhing 
yon. The whole commercial world is watching you ” it 
amounts to introducing into the case extraneous const 
deration and amounts to a clear direction to the Jury to | 


CB. P. CODE (1898), S. 309. 

12EC 251-43C WN. lS3"A.IJt 1939 Cal. 682. 
~ — ' Sg 297 and 298— A'«r» rfirrmon — Charge of 
sexual offence— Duty of Judge to viarn jury of danger of 
coHlictii.n OH uncorroborated estdence of gtrl— Failure 
to drata alUnlion ef lury to improbability of abduciton 
Iff taseef immoral gtrl— Effect 

In the class of cases, commonly referred as sexual 
Cases, Cf, charges falling under Ss 366, 366-A, 3“6 etc. 
It IS essential that the Judge m his charge to the jury 
,specially warn the jury of the danger of convicting upon 
the uncorroborated testimony of the woman or girl con- 
cerned It IS true that there IS no rule requiring corro- 
boration, but it is extremely dangerous in this class of 
rases to act solely on the woman's evidence. When the 
evidence of the woman concerned is a mass of 
contradictions such a case is eminently one m 
which the JUT} should be warned most emphati- 
cally. When the Judge gives no warning of any 
kind to the jury and does not deal with the question 
of conotx^ation, and when further the Judge 
does not tell the jury that if the giil was irrmoral 
or of loose character, it would make the story of abduc- 


alJows in the charge of a Judge to jury (Datni. JC., 
and Lobo,J.) ShEWARAMP EmPEROR 

181 IG 471>.12BS 107- AIR 1939 StOd 209 I 
' 8 H97—flfiidire<tton—Omiiiion to caution tury 


the gill being ©f lo©>-e morals iffarriet,C J. end 
Meredith, S«CKINDEK RAt r' EMPEROR. 

18 Pat 698- 18410 361*6 BB 4l- 
12BP 2S8»()9S9JPWN 698- 

«At.v m . TTi 1539 jijt 53e_ 

' iraeter of—MiF 

• ' explain the lata 


Magistrate, does not amount to cnisdirection, when the 
defence had an opporiooit) of cro«s-ez3inming that 
witness in the committing M — *• 


did not avail themselves of it. 
har.JJ.) KlTAlKOLEVP 

' 8 M7— Misdirection — Pretumplion — CreJi 

hilly of ualneii 

It is a misdirection |g tcU the jury that a piesump 
tion of truth aiiaches to tLe statement of a witness 
unless suf&cwwt tea-on vs shown for dishetieving bvm 
They may disbelieve him lor many rea-ons (Hendcnon 
and Khundtar, JJ.) SHAIKH TARKALp EsJPEROR 
430WN 695 

■ ' 3 Tfffl— Misdirection— Reception of inadmissible I 

evidence — Introduction of inadmissible statement into] 
record— If amounts to. I 

Where when dealing with the second of the two state 


, and under that 

sealon It is the clear duty of the Judge to explain what 
in law are the essential requisites of an offence ami what 
• * ■ ~ ice A mere 

amount to an 

• • rely on the 

I, lined the taw 

,tothe]ury The Judge must lay down the law bywbich 
ibe jury IS to be guided Where the Judge does not do 
this. It IS an important non-direction to the jury or an 
omission lo direct them on an important point and 
I amounts lo misdirection. But S 297 must be read with 
Is 537, C P Code, and if the omission to read and 
I explain (he relevant sections has not been such as to 
I occasion a failure of ju-tice, the High Court will not 
I interfere With the verdict of the jury on that ground 
I alone. UVadia asid Kama, //) JHINA Soma p, 

I Emperor. HBoiqlB 965» 

ALB 1939 Bom. 467. 

charged ui'h abduction end 
• verdict on each charge— If 

"used person is charged with 
ntial lo take a 
• ts not done, >t 

• lion what the 
• • end Hendet' 


as a tohole. I 

Before one can arrive at any opinion as to whether S 309— .ye/rreffw 

any particular passage in the •' 

misdirtciion or not. one mu* • • ■ , 

summing up in iis entirety. ■ ’ , • . 

//) CvRti Bertram Pli , 

ILE (1939) • • S e ■ • 

Y. D, J939— ti8 


• ,:rLJ.e49 = 

AI.B 1939 Cal. 321. 

each ehergt— Duty of 
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OE P. CODE (1898), S. 510 

bit refusal to prescribe the punUbmentt under St 304 
Part (1) and 324. 1 !’• Code, is Illegal \AIm»nd, 
JC onJ V*/- tikmad »' »• i» /' • •» — — 

1821 C 672 = 

S 310— 

/‘taper evid<ncn~~p,'t(eSSily tar 

Before an accnsed can be questioned about previous 
convictions, there must be evidence lejtaily admissible 
epon the record which ibonsthat he has committed 
the'< previous offences about « hich he is nairined bjr 
the Court, and legally admissible evidence as topresious 
convictions must fall either within S 5ll, Cr P Code 
or S 54 Evidence Act (Ojw, J,C anj Loba, J ) 
GhOUSE BaKSH 0 EmPEKOh. 

ILR (1030'Kftr, 677 = 183 1 0 210 = 
40OrL3 770«12ES 49=AIB 1939 Slod 203. 

— S a/ pr/vtaut eaiivit 

Hons — Proper eeune 

In a case where it is Intended to prove previous con 
victions /or (he purpose o/ enhanc^ punisbr 
trial Is in effect divided into two parts erstly 
for the subsequent offence and the optniort 
assessors thereon and secondly, if the accused 
vlcied of that subsequent offence there is wbai i 
to a trial on the charge of previous convk * 
account of which the accused is liable tn receive 
«d punishment The second part of (he trial o 
may be very short but «t is nevertheless lobe . • 


accused relating to the previous convictions and the 
8ub*equent offence is treated as a whole and read out at i 
One time to the accused this procedure is clearly contrary I 
to the provisions of S 310 < r p Code and though it ta 
true that under S 221 (^) f Code the charge must 
contain details of the previous convictions which it is 
intended to prove for >be purpose of enhanced punish 
ment, that section most be read eubject to S 3l0 Cr P 
Codei and the accused must not be prejudiced in hiS 
trial for the subsequent offence by a recital of bis 
previous conviaions {.Dotnt, J C and Loh, /) 
■GkOUSE IfAKSH r EMPEROIt i 

ILB (1939) Ear 677 = 1 •’ 

40CrI.J 770-12B349-AIB 1' 

— —S ZVi~-Scope~-A<tuud betng mt 
nal tribe— Evtdtnet as ta—When to be gtxen— First 
information rtf string te a (Hud at member ef tnminnl 
tribe read out to Jury before terdict — Evident* IH into 
prove (bat aeeustd was entered tn critninaf tri4rr rryit' 
ier—FIfeet of 

The fact that an accu'ed is a registered member of a 
criminal tribe under the CriminaJ Tribes Act is Jifcea 
previous conviction a matter from which bad character 
can be inferred and which may aSecc the sentence It 
should be treated in the same way as a previous convic 
tion, and should not be df'rlosed to the jury onlil after 
their verdict lest their minds should be pre)u ’’ 
accused must have the full protection which 
•enacted in S 310, Cr P Code and *5 

Evidence Act, IS intended to provide Whi 


j OB. P CODE (1898). B 542. 

Idosies' Emperor 18310 660= 

BBE 078 = 1939 PWJT e27-12B.P 177- 
(2)-20PLT879 
* Cbowingof Jury— 

• See Cr r CODE, 

A I.B 1939 Sind 209 
— S SS7— T’ewrfrr ef fardon—F acts tobetaien 
note of if Magistrate 

All that an ulficer who can grant pardon under S 337 
of {he Cr P Code has to »ee is whether on the informa 
tinn at hia djvposa] there ls a (nmj faeu caxt 
the per'On to whom the pardon Is going to be tendered 
for an offence which is exclasively triable b] a Court of 
Session If that is so he Is competent to grant a 
pardon No searching inquiry is called forth in this 
I matter at that stage As soon as a Magistrate is 
I informed that the offence is one which according to the 
I investigating auiboiuy is exclusively triable by if e Court 
I of session then his duty is to record the statement 


— '5 - essential or by 

. • • • with the condi* 

• • • ■ Further an en 

• • • • • . • 15 to whether be 

. • • * iim IS absolutely 

I necessary according to law. {Abdul ^yootn C J and 
\Waur,J) StatI r SHARAF DIN 

41PLB J ftEL 53 
I S h—APphealitiiy— Approver ilatinglAat 

hit statement as approver ttiat tompletely faltt 

S 339 A only epphea to a ca*e in which the approver’s 
case IS still that he was one of the persons who bad 
! committed the offence but that the Public Prosecutor 
was in error in considering that he had in anyway 
' failed to comply with any of the conditions upon which 
I the tender of patdon ws* made It does not apply to 
I l. , - - ... -V I. , .L n r te 

. . C 


I llBL'899=400rLJ 614 = 4lPliB 290 = 
AIB 1939 Lab 66 
I— — S 339 A — Seepe of— Failure to comply with 

1 vrywcrewentr of section— Effect 

\ Under S 339'A it is imperative on the Court of Session 
tn ask the accused whether he pleads compliance with 
I Ibecondjiions on which the tender of pardon was made 
and to record his plea and then proceed with the trial 
The tnal for the offence in respect of w hich the pardon 
was granted Could not begin until the requirements of the 
Section were carried out tn Urntne anda. judemenC of 


examine a paltce clerk to prove that the accused was 

entered in the criminal fnh« register the procedure la 

open to grave objection {Rowland, y) MOSAHIB 


S Examination of aeeuud—Duty of 

Magistrate 

The examination ol the accused after the prosecution 
evidence has been completed is absolutely essential 
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CB. P. CODE (1898), S. 342. 


OB. P. CODE (1898), S.S62. 


axording to ibe miadatorj proTision of law contained 
inS. 342. Cr P. Code, and cannot be dispensed with. 

c J anJl^jZ/r. /) State ir SHtB 

RaU 41 P.L B J & K 95 

. S 312 — Sff^f — Cemflianct — OttortunitT to 
^cciX'i ta ixftaiM miifn af fearing in tiu evtdtaee— 
t» bt gtien 

IVhere, tn a murder trial, the Sessions Judge reads 
out nearly i«o pages of printed matter, being the precis 
of the eridence against the accused as it were in one 
breath, and asks the accused nbether he wants to say 
anything, that is certainly not giving a real oppoiinnlty 
to the accused to eiplain the matiers appearing m the 
evidence again*t him, as required by S, 342 of the Cr 
P. Code, though It might be said that the letter of the 
law is observed. {Pambrang Xasa, y.) KanaKaSisBAI 
PiLLAi p. Emperor. 60 L W. 452« 

1939 atWN. 883. 
''S 345 (iy~Cempreiniie — Etfeei af—Duty <•/ 
Magturait —R‘gbt af eamflatnant ta rettlt and praretd 
mli eaii—Jurndielian of Magitlriteafttr tantpoaUen. 

A composiuon of an oSenee when ariived at between 
the parties is in law complete as soon as it is made, and 
It has the eflect of acquittal ever 
parties later on replies from the • 

filing of a compromise pe'iiion t * 

in Cmit in respect of an offence . 

the Court IS required .. •• * j . • , 1 

order an aequiual * •• .« 

to proceed further wii 
by a subsequent wnb • • 

before any order IS p • 

proceeded with (d/. • 

StSGH V Emperor 

1989 PWK. 69-; 

19 PatX 
— — S 345 (2>— Z) 

Efftet at ateeftanee by 

aard ta SuferintindeHt ef Pehee la ai'erlain lailePt j 
efttitaH^Prepruty^Prafir eeune far aseertatatng \ 
VtelBia/Crawn. 

In the case of an offence compoundable with tbe per* I 
mission of the Court. If the Magisirs ■,*••*••• « ' 

not expressly, accepts a compromi: « 
parties the accused is entitled to 
Magistrate cannot proceed with the < 
that the complainant nas resiled fro< 

Kor IS It right or proper for the Ma, 
record of the proceedings, which • ■ 
character, to the Superintendent of 
opinion on a compromise effected t 
proper coarse is to a<k the proseculir 
his instructions from the District Magisiraie, or may be 
from the Superintendent of Police, as to the alUtadeof 
the Crown towards ihe Compromise, {.bfanahar Lati, j') 
Dharichhan biNGH Emperor. 180 1 C 6Z7= 
1939P.WK 69-llEP 825=40 • 

lOPatLT. 940=AIB 2 . s 

8 345 {6 A)—£>,uretian at //igb 
fatal far eemframite nat mate btfart lati/erCturl I 

The High Court has, no doubt, jurisdiction under I 
S. 34S (5 A). Cr. P. Code to allow the parties to com 
promise iheir dispute*, although the** “ ■■■ — ..-r-* • 

before the Courts below to the 
compromise should be made. But ■ 

feriM by the section upon the Higl ■ 

exerci«ed sparingly and only In suita ■ . — 

*he proceedings before the Courts 

irregularity or impropriety, thee*' 

ferred by the section should not . • e ■■ 

eacept n a case in which the recor 


parties made some attempt to compromise their 
I diSeretices while tbe matter was still before ihe trial 
' Court and before that Court passed final orders in (be 
ca«e. {EJglty.J) Babur ALI Sakdar n.KvLA 
ChandBepari I lb (1939) 1 Cal 667- 

; A I B 1939 cal 728. 

I -3 S45(5-A)— Faa/ifrre/’ t/tgh Caurl—dggne- 
I ted fertant net betere it, 

S. 345 (5 A). Cr P Code, merely confers jurisdiction 
on the High Court in the exercise of its powers of revt* 
Sion under S. 439, Cr. P. Code, to allow the aggrieved 
persons mentioned in Col. 3 of the tables attached to 
bab-Ss (1) and (2) to compound Ihe various offences 
nicntion^ in those sub sections. It would not, therefore, 
be competent for the High Court to allow a comprooiise 
to be recorded, unless Ihe aggrieved persons are actually 
at it and have expressly recorded their consent to such a 
compromise being recorded. {Edgley, J.) BaBUR 
ALi Sardar V. Kala Chand Bepari. 

LLB. (1939)1 Cal 667-AI.B. 1939 Cal. 728. 
■ — " ‘^S. 347 — Cencurrrnt /urtsdielian—Cammillal ta 
Caurtat Setnan — When /uslified — Statement af reasons 
—JVeeemty. 


.» •!>» Aftn.«irs<« r»r. frv .K/m.m do SO, The discrt* 
• • ! exercised after due 

. )r it must be stated 

• ason Is It possible to 
'* that he can try the 

commit to sessious. 


eeeaing Magtitreie aeiitering tudgment written ay An 
fredeuttor tutthaut adapting it at Ait men — Irregular- 
tty. if eurable 

Under S. 350 it is quite possible that the succeeding 
wav take the iiiHomrnr left b» h,« r.rfdef«- 


curable under S. 537. It is not coniempUied in the 
Code that a Magistrate shall deliver any judgment other 
than his own and if he does so it is not an irregularity 
. c r J . •'.[ivgfjng judgment at 

. •*. . MaUNCMvaThi. 

. : 70 = 183 IC. 216- 

iv Li 829 = 12 BE 69 = 
A I B. 1939 Bang 249. 
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OB F CODE (1898), S.310. 

hi9 refusal to prescribe ihe punishmenls under Ss 304 
Fart (1) and 324, I P. Code, is Illegal {Almuti, 
JC and Mr Ahmad MlAN GUL*/ EKfPEBOR 
18210 672°40OrI<J 686»12B Pesli 

A I B 1939 Peab 23 
“ ‘S 310 — Charge battd on frtviout eoHintUon— 
Proper evtde»cet~A/eeetst(y for 

Before an accused can be questioned about previous 
convictions, there must be evidence legally admissible 
upon the records inch shoKS that he has committed 
the'« previous offences about Hhich he istjamnedbf 
the Court and legally admissible evidence as to previous 
convictions must fall either uithin S Sll, Cr F Code 
or S 54 Evidence Act (Dane, J,C and Laio J) 
<}H0US£ BaKSH S' EMPEBOK 

ILE (1939IKar 677«183 Ig 219“ 
dOCrliJ 770-I2BS 49“AJB 1939 Sind 203. 
■S ^\.^—-PpoceJuTt~~Retttal of pretnout eonvtt 
4tont— Proper eourie 

In a case where it is Intended to prove previous con 
victions for the purpose of enhanc^ punishment the 
trial IS in effect divided Into two parts firstly the trial 
for the subsequent offence and the opinion of Ihe 
assessors thereon and secondly, jf the accused be con 
victed of that subsequent offence there is what amounts 
to a trial on (he charge of previous conviaions on 
account of which the 
«d punuhment The 
may be very short bi. 

■something apart and , 

trial in the sense that it shall not be allowed to influence 
the assessors or jurors in their opinion as to the guilt of 
the accused of the subsequent offence for which the 
accused IS at first to be tried If the statement of the 
accused relaiing to the previous convictions and the 
subsequent offence is treated as a whole and read oat at 
onetime to theacca ed this procedure is clearly contrary 


OB.rOODE(1898), S S42 

DOSlEP ESIPERUR 18310 660“ 

6BE 978-1939 PWJT 627 = 12 EJ* 177“ 
40OrLJ 833(2)“20PET 879 
S SIB (2) — Applicability — Choosing of jury — 
Procedure of making deficiency See Cr P CODE, 
Ss 276 PROVISO 2, 278 AND 3l5 

A IB 1939 Sind 209 
-8 S57— Tender of pardon-~Faelt to be taken 
note of if Magntrate 

All that an officer who can grant pardon under S 337 
oflhoCr P Code hai to see la whether on tbe informa 
tion at his disposal there is a /r-mj /oc/c case against 
Ihe person to whom the pardon Is going to be tendered 
for an offence which is exclusively triable bj a Court of 
Session If that is so be is competent to grant a 
pardon No searching Inquiry is called forth in this 
matter at that stage As soon as a Magistrate Is 
informed that the offence is one which according to the 
investigating authority is ezclusively triable by lie Court 
of session then his duty is to record the statement 
after granting pardon to the person put before him 
(RaeMpal Singi, / ) ItHOLA NATH 0 EsfPEROR 

18110 101“40CrLJ 855=12EA189“ 
1939 A WE (HO )461“1939 ACrO 98“ 
1939 ALJ 785-AIE 1989 All 667. 
S 339— rrre/ ef approver — Certifieate by 


giving false evidence, has not complied with the condi* 
tionon which the tender was made Further an en 
qniry in the presence of the approver as to whether he 
had forfeited Ihe pardon tendered to him is absolutely 
necessary according to law, (AbJtel Qayoom C J and 
tt'atir,/) STATE V SHARAP DiN 

41PLE J 63 

w «vn ft. ! i^—Ae^hrai'er etaltnrtkat 


■Chouse Baksk f emperor I 

lliB U^9)Kar 677=15til 0 
40 CcL J 770»12B a49-A IB 1939 Sind 203 

S SVb—Seope—Aceuted being member of emmt 

nal tribe — Evidence as to—lVAen to be given— First 
information referring to accused as member of trsminal 
tribe read out to Jury before verdict — Evidence let tn to 
prove that accused was entered in criminal tribes regss 
ter— Effect of 

The fact tl at an accused is a registered member of a 
criminal tribe under the Criminal Tribes Act is Jifce a 
previous conviction a matter from which bad 
can be inferred and which may affect the sent 


the case of an approver w ho has stated that his state 
•went as an approver was comp'iele'iy iaise Vioung C 
J end Blather, Jl GURDIT SiNGH p LMPEROR 

ILE (1939)Lab 216 = 18110 924= 
URL 899 = 40 OrLJ 614-41PLB 290 = 
A I E 1989 Lab 66 
——3 839 K—Seopt of— Failure to comply with 
regtarements ef section — Effect 
Under S J39 A it is imperative on tne Court of Session 
to ask the accused whether he pleads compliance with 
I tbeconditions on which the tender of pardon was made 


Magsstrete 

The examination of the accused 
evidence has been completed i' 


after the prosecution 
s absolutely essential 
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CE P. CODE (1898), 8- 312. | 

sccording to <be mandator; prOTlsion of Uv contained 
in 5 312. Cr P.Code, and cannot be dispented nith. I 
(Aiyu/Qtra^wt, C J. /.) STATE o SHIB I 

Ram 11P.L.B J & E 93 | 

— — S. SiZ-~Sfffe-~C«rHf/ian(e Offertumttf to\ 

^ecvsed te fndft’rtapftarinf tn tkt tvtdtHtt— 

//tna t» 6 t pitn 

Where, in a murder trial, the Sessions Judge reads 
oat nearly i«o pages of printed matter, being the precis 
o{ the evidence against the accnved as it were in one 
breath, and asks the accused nbether he vantsto say 

anything, that is certainly — ‘ 

to the accused to eapiain ' 

evidence again’t him. as 
P. Code, though it might • 

taw is observed. iFjiidra^ , •• • . . 

PiLLAir Emperor. • 


CB. F. CODE (1698), S.S62. 

parties made some attempt to compromise Ibeir 
differences while the matter was still before the trial 
Court and before that Court passed final orders in the 
case. /.) BABUR AU SaUDAR ?/. KaLA 

ChandBepaki. ILB (1939) 1 Cal 667= 

AIR 1939 Cal 728. 
— S S4S(6*A) — Pfwrricf High Ceurl-Aggne- 
ved fierititi Het bdere it. 

S J'lS (5 A), Cr P. Code, merely confers jurisdiction 
on the High Court in the exercise of its powers of revt- 
I Sion under S 439, Cr F Code, to allow the aggrieved 


“■ “8 SIS (Xi—Cem/feniu—Ell'tcl ef—nutf of 
ifap'itrale -^Xi (Af of tomplamant to rtule and procttd 
wtk rare— /•'fiidirriM of Magtilriitafitr tetipoalion. 

A composUion of an offence when ariived at between 
the parlies is in law complete as soon as ii is made, and 
It baa the effect of a ' ■ 

parties later on resiles 
filing of a compromiv 
in Couit in respect of 
the Court IS required. • ' 
order an acquittal • •• . 

to proceed farther with ca«e. — •• - • ' 

by a subsequent withdrawal of 
before any order is pas<ed on it 
proceeded with (A/uwaAur Loi 
SiNOKo EmPEKOK It. .... 

19S9PWK.69-11BP 52Sw40CcDJ 460= 
19PatL.T.8lO>AI& 1939 Pat 141. 

» 8 345 (.Z^—Duty «f Court— Compromite^ 
Efttt of atuflonet by Court— Magutrole imdingrt- 
tord to Suptrtnifidtnt of PcUct to artrlatn Utttr't 
opinion— Prep'iflf—Proptr oouru for aittrtoiuinf 
vtruii of Crown. 


i AL| Sardar p KaLa Chand Bepari. 

ILB (1939)lCal 567=AI.a. 1939 Cal 728. 
— S. Sl7—Conlurrtnt luritdirtion— Committal to 
Court 0 / Sotiion—li'A/n lustifitd — Statement of reasons 
— Hreeuity. 


acA tiw. r>9<n,.€ ,t must be Stated 
ason IS It possible to 
* that he can try the 

commit to sessions. 
• EMPEROR. 

181X0 260-12BO 87=1939ACrC 177= 
40 OrDJ. 903 = 1939 A WB (0 0 )1B8 = 
1939 O L B. 696 - 1939 0 A 729 - 1939 0 W.IT. 868. 
— Sg 350 and 687—f>e/ivtryof tuigmint—Sut’ 
t/eding Afjpiirale dilninng ludgment written by Ait 
predeeestor without adopting it at Att vmn—lrrtgulaT' 
•ty, tf (urobJe 


1939F.WN 69 = llEP.525 = 40CrLJ 460- 
19 Pat L T. 840= A.I R 1989 Fat 141. 

8 345 (5 \)—Ditereiion of High Court— Pro' 

fosnl for tomp'omise not malt be fort lou/er Court 

The High Court has, no doubt, jurisdiction under 
S. 34S (S a), Cr. P. Code to allow the parties to com 
promise their disputes, although there was no proposal 
before the Courts below to the effect that any such 
compromise should be made. Bur the discretion con- 
feried by the section upon the High Court should be 
exercited sparingly and only in suiiahle cates. lYheie 
the proceedings before the Courts below diKtose no 
irregalailty or imprnprieiy, the exceptional power eon 
ferred by the section should not ordinarily be osed 
except B a case in which the record indicates thattbe 


I m the form of delivery, it is not delivering judgment at 
all. (.Spargo.J.) CHINNAYAR t- MaUNG MVA THt. 

1939 Rang LR 670 = 183 1C 816= 
40 Cr.LJ. 829=12 RB 69 = 
AIR. 1939 Rang 249 
I — S. 882— Mode of recordingetidinet. 

What the appelUie Court requires U not merely the 
. opinion of the hfagisirate recording the evidence given 
by the witnesses in ca«es from which appeal lies tut a 
I correct record of the evidence given by ibe witnesses ; it 
is for the appellate Court to decide the eviden 

, corroboratesor contradicts the other which 

be done only if the evidence is IVbere 

recording the evidence in chief e«<er, 

. Piesdency Mapstrate while appeala 
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OR P. CODE fl898). S $67. 

sentence merely recorded the words “corroborates P. W. 
r* and convicted the accused I 

Htld, that the MagiMrate had failed to record the I 
evidence of the witnesses ir) accordance with the provi | 
sions of S 362 and hence the consiction could not be: 
upheld. {Hendtrtenand 3'r-r. //) GhuLAM 1>ASicir 
Khan o. Empei<or. 181 1 C. 681= : 

12 RO 214= AI'' ‘ • 

" ■ 3 3b7 — Contenh of ludgpttHl 
It IS not necessary for a judgment 
thing recorded in the evidence, when • 

the evidence is read The |udgmer 
sufficient of the evidence as Is necessary to ascertain the I 
faCs deposed to, and (he importance of and the value to I 
be attached to the evidence of the Witnesses, and the 
reasoning based on this evidence on which Judge founds 
his decision and his sentence; to put more than this Into 
a judgment is merely to confuse liu an/ Mestly, I 

//) NG^Thano THtcKlhO ' 

184 1C. 78 = 12 RB 123 = 10 CrL J 871= ' 
AIR 1039 Bing 263 
■ Sb 367 and ^^^—Jndgmtnt- ConUntt—DuSy 
of ofptUalt Courti I 

It would be well for Di<trict Magistrates who hear I 
appeals in criminal cases to bear in mind that iheyare 
also subordinate to higher Courts and it is their duty 
to satisfy the higher Courts by their judgments that they 
have applied their m»nds to the ease '• ' - 

recording a finding of conviction t 
produced, they have arrived at a cor 
discharge thia dutyi their judgment 
requirements laid down by the law ' 

merely to say that all the points arisir • * 

been considered by the Court belo • 

rightly decided Under the law it is cieariy tne uuiy vi 
the appellate Court to state the various points urged 
before it and to record itv decision thereon with its 
reasons for those decisions J) BanSIDHar o 

Lmperor 1939 AL/ 671= 

1939 A W R (a 0 ) 667 = 1939 A Cr 0 141. 

■■ Sg 367 and m— Judgment — Duty of afpellatt 
Court— Conformity to provtuont of Cr P Code-— 
Nttatity 

Appellate Courts should lake care to write judgments 


t./iiuop, j ) 


1939 A W B (n 0 ) 836. 


5 Z&l— Judgment — Pequirementi—Compiianee I 
with — Necessity, I 

So long as the law requires a judgment in a particular 
form the Magistrate most endeavour to com^y with It 
(Norman, / C.S.) GOPj v. EMPEROR I 

1939 A ML. J 45 I 

, I S SZQ—Conilrueticn, 

Section 369, Cr P Code must be read with S 430 
of the Code. (Mose/y.J.) THE King v NGa Ba 
Saing. air 1939 Rang 392 

— g 3Z6 fl')(&)—Peeovery of fine imposed upona 
eoPariener~Moveailes of the copateenary tody, tf tan 
ie sold , 


owned by the coparcenary bo 
offender. It is the property 
In which the offender has only 
and so such property cannot 


I CR. P. CODE (1898), S 397. 

^ the fine. (Rachhpa! Smgh, J.) BaNSRAJ DAS v. 
Secretary OF State 18SI0 134-12RA 93= 
1039A.WR (HO}217-1939 ACrO 46= 
AIR 1939 All. 373 
j 8 386(1) (b), PeeorJing of sfeeiai 

\reatont—Duty of tilagiitrote—lVaeranl issued tthtlt 
pmoner undergoing imprisonment tn default of fine^ 


has been undergone, although the property reiztd in exe- 
cution of that Warrant IS sold after the pri-oner has 
*eived his full Jieriod of Imprisonment (Edgleyand 
^Lodce,JJ) —y 

32 RC ' ■ ■ ■ 

8 386(2) — Disposal of etaims snade iy third 
party— Procedure in Bengal— Circular ordert 
(Criminal'), A* 117 (41 

There is of course no necessity fora Magistrate In 
Bengal to follow the procedure laid down in U 2l, 
K. C r Code, in the determination of claims made 
by third parties to properties seized >n execution of 
I diMre<s warrants But he is not entitled lo utilise the 
I,. e . t-r,. nsK-^t^ tmtun mK^vtneh ftatmer 



I I 8 393— C«iwu/rjr»w tenlenetof impritonment 
' for more than fist yean—fi/aintainalility vihen aetuted 
I IS tentenetd to whipping 

The cumulative sentence of imprisonment of more 
I than five years cannot be maintained in the caie of a 
j person w ho has been ordered to undergo punishment of 
I whipping and tier versa (dlmond, J C.and Mtr 
I Mmad, /.) Karim Shah v Emperor 

3821C 650=22E.PC82r. 2-40CrLJ 681 = 
AIR 1939 Fesb 37. 

' '197 Applieaiility and eonsiruetion 

' impriionment''—Afenning of—lmprtson- 
sult of fine — Order for concurrent running 
ansa luossanlive oentereee of imprisonment m subsequent 
case—t^gatity of 

The words ‘ sentence of imprisonment'' m S. 397, Cr. 
. P. Code, are not restricted to mean a sentence of su]> 

I slantive imprisonment but include imprisonment m 
I default of payment of a fine Imprisonment in default 
of payment of fine IS a sentence of imprisonment Im- 
prisonment in default of payment of a fine cannot be 
I madecon'virrent with a substantive sentence of impn 
I sonment It makes no difference in this re<pect whether 
I the sentence of imprisonment in default of payment 
'of fine and the substanrrre sentence of jmpri onment 
arc passed In the same case or whether it is a case In 
I which an accused person is undergoing a sentence of 
I impnsonment in default of payment of fine in one case 

' 1 , . e . . — > .< nas<ed lo 

. IS under- 

, . fine, any 

sentence- 
as sentenced to 
Imprisonment 
1 under S. 379 
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CB P. CODE (1898), S. 403. 


CB F. CODE (1898), S. 423. 

MaNDAU l.LB.(1939) lCal-325=‘182IO 258^ 
12B.0 38a40 CC.L.J. 652*43 OW.N 360* 
A I E 1939 Cal 274 
•* ' ‘3. i\^—AfpUeaiility and censtructton — 'Two 

more pUniihintnl)"—AIe‘ining of~Two non-appeal’ 
■eaing fis. SQ~Appeal. 


1. r> Code. He was unable to pay the fine and went to 
jail. \Nbile undergoing such imprisonment he was 
sentenced by another Court to tigorous Impiisonment 
{or tno months under the Bombay Abkari Act, and also 
to rigorous imprisonment for two months under S.224, 
l.P. Code. The convicting Court directed that the , 
sentence under the Abkari Act should run concuttenlly , 

with the imprisonment which the accused was then 
undergoing in default of payment of fine in the first 

r'’,'" S' ^ 

that S. 397, Ct. P. Code, applied to the case, that the 
subsianiive sentence awarded under the Abkati Act , 


r more punish- 
meanl to refer 

to sentences in which two or more different kinds of 
, , . punishment referred to in Ss. 413 and 414 were com- 

.houWb.im .ft.,lbj..p,r, ollh, y/ ) ViNK.TAKAUA- 

sonment in default which the accused was then under- fj^yVA® EMPEROR _ - 

going, and should then be succeeded by the substantive I 
sentence af ioiprisonment passed under S. 224. 1. P. ‘ 

Code, and that the direction for concuirent running w ' 
illegal, (BrcomSeld and JlftieHin, //.) ExiPEROR I 


r. PusjAjt Lalaji. I lb (1939) Bom 160= 

1811C.979-11EB 374=40 CfLJ 602= 

41 Bom LB 277= A IB. 1939 Bom 174. 

*■ — S. 403— Appheaiility — " Judgment Order 
inmitnng eomplatnt er diieiorging aceuseJ — Efeet of. 

The wo'd ‘judgment’ Indicates some final deie'mma 
tion of the case which would end it once for all such as 
an orderof const honor aeouiUal. Hence an order 
• ■ ' *■" ing an 

J C, 

Rava I 
44- 

40 Ct.LJ 743— ALB, 1939fifnd 193 i P B ) . A 1 B 1939 All 457 

8 VJ^-Scopt-Convtttien under S 75 Madras ( — -8 Appellant heard and records tailed far 

City Tehee Aet—lf iars in'll under Ss. 323 and 352, I .-further hearing after arriial of rteerds-^If suets. 
It T, Cede. I tary. 

The conviction of a person under S 75 of the Madras A1*tbaiS421. Cr. P Code, require* is that the 
City Police Act la no bar to his tnal for an offence I 


ILE (1939)Mad 1035* 
fiO L VV. 614 = 1939 M W N. 1039* 
(1939/ 2M LJ. 878. 
■ ' “Ss 417 and ^28— Appeal ogainit aejuitlal— 

./nSerferenee — Considerations. 

The fact (hat It was poj'ible that the High Court if 
It were hearing the case in the first instance, would have 
taken a different view from the one taken by ibe trial 
Magi'irate, is however no ground for Interfering in 
appeal with an order of acquittal The decision of the 
Inal Court is entitled to great weight and the appellate 
Court should interfere only when It is satisfied that the 
View of the trial Magistrate was w rong and that it was 

conirary*'**^ j /p. n..r .r 

t Ism 


under Ss 321 and 352, 1. P Cod< 
y) Thanammal V alamelu 
60L.W.800(1)- 
” ' Sb 403 and 407—3‘rop# and effect of— Com 
plaint ditmiiied under S 203 or accused dtseharged 
under S IV)— Second eemplaint— If tan he tngutrtd 
into, 

f>. 437 IS only an enabling section and does not lake 
away by implication the jurisdiciion vesied in a Magis 
trate to bear the complaint again Where Iherrfoie a 
MagixttaU dittnis'es a complaint <oi default under 
S. 203 or discharges an accused under S 239, it is com 
petent for that Magistrate or his successor in office or 


entertaining the second complaint should however beep | but it is not in any case bound 


MST. IlARBAIf RAVAPREMJI 

183 1C 233=12BS 41=40 CrLJ 745 = 
A IB 1939 Sind m(r.B) 
“ — S. ii^—Atplieahlily—Aggregale senSrnett of 

fine not exceeding Rs 50 

Tbecombination of punishments wbkb iscontem- 
plated by S. 4t5, Cf. P Code, refers to a comhination 
of the punishment* of Imprisonment and fine This 
Section can have no application m a ease in which two 
non appealable sentences of fine have been passed and 
the aggregate amount of fine does not exceed Ks 50 
iBJgitf, y.) Kali charan Sardar o.Adhar 


'' an appeal summarily, 
- , pleader a rea*onable 

• • i' therefore, such rea*on 

. , . 'he presentation of the 

appeal. It is not necessary to hear the appellant or hU 
f4eader again after the arrival of the record in the 
appellate Court {Edgley.J) AKRAMaDIiih r. FM- 
REROR. ILE. (1030) 1 Cal. 314-183IC 742= 
12 EC. 179 = 40 CrLJ 839-AIE 1939 Cal 641. 
— 3. 422 — Appeal from tomielien~ forties — 

Right of eemplainant to uetiee and to be heard — Private 
pmeeutton — RuU to it felUvitd 

The sinct rule IS that in an appeal against a convic- 
tion only (he Crown is entitled to be served with notice, 

JL--J -^tilled lo be 

rule which 
s discretion 
• irt advocate, 

' do so. (Beaumont, 
’VIABHAIn BHAO- 
• U Bom LB 1231 

J ' —Power of High 

appeal or retition 

Quaere — Whether the High Court under its combined 
appellate and revisional powers can com ert an acquittal 
(under & 302/149,1 P. Code) into a conviction (under 
S. 326/149, I P. Code) and then pa's a sentence where 
none was passed by the lower Court (Ifhaia Mcham- 
mad Moor and Ohavle. JJ't AMBIKA ThaKUR r. 
EMPEROR 18Fat 644=1939FWN 747- 

AIE. 1939 Pat. 611. 

-8 423— Powers of an appellate Court — Limits 
of See CR. P. CODE. SS 233 236 237 AND 423. 

1939 A.WB.(H.O.) 681. 
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CB P CODE (1898), S 423 I 

~S A2'S-—Re lnal~~Failurt ef preiecutioH—Pro I 
per erdtr 

The general rule i» that *«•»• * 

failed to prove the facts on 
founded the proper order if t ■ • 

not order a retrial There r 
which a retrial would be ju' 

Rajendra hUMARf Crown 

1939AMZ.J 60 
S 423 (1) fb)“Order for retrial — i lodaciion of 
fresh evidence ,?rr CR P CODE, S 530 

41FZ.R 198 

.. 8 423 (1) (d)— Consequential or incidental 

order — Order of compensation tinder S 250— Power of 
appellate or revisional Court to make See Cr P 
Code. S 439 AIR 1939 Sind 321 

—3 423 (2)— f'err/ir/ e/ tury—Interfertnct — 

Groundt — Pmtrt ef Jhck Court 

No Court will interfere with the verdict of a jory 
even If it may think itself d fferentty of the evidence or 
because It thinks that another Jury may have come lo a 
dlSerent conclusion To lighilj inierfere with the 
verdict of a jury with which the Sessions fudge has 
agreed wodd be to reduce trial by fury to a farce 
{}Vaiti and hanta JJ ) jHtNA Soma *- EMPEROR 

41 BomLB 98S»AIB 1939 Som 467 
, S 421— Appellate Court's Judgment— Contents 
Set CR P CODE ss 367 & 424 — Judgment 

1939 AZiJ 671 

■ S 433— gueitioni «f /a»— Proper 
eturtt for maftetrelt 

Although the Presidency Magistrates have, under 
8 432 Cr P Code, the power to refer for the opinion 
of the High Court any question of law which ati^ at 
the hearing of any case pending before them, it is 
undesirable to make a reference in a * 

giving a decision on law divorced 
the faces The more desirable cour« • * . • 

trate to use the second part of b ' 
that he may give judgment in any such ca‘e subject to [ 
the decision of the High Court on such reference By 


OB P CODE (1898), S 437 
Where in proceedings under S 145, Cr. P Code the 
Magistrate disallows costs to the successful parlyunder 


KUNJOS' SarJU 6BR 639 = 18110 176=> 

IIBP 673=40CrLJ 538 = 20PatLT l64>r 
1939 P WJJ 66=AIE 1939 Pat 206. 
' ' 'S 436 — Discharge under S h^\~Interference 
—Jurudtctten of Hsgh Court 
The High Court has Jurisdiction to interfere, at the 
instance of the complainant, with an order of discharge 
passed by a Magistrate upon an application made by 
the Patilic Prosecutor under S 4W, Cr P Code for 
wtiihdrawa] of (he case, where the Magistrate has not 
properly exerci‘ed his discretion The fact that the 
Magistrate has not recorded reasons and therefore on 
materials would be available for interference by the 
High Coort does not aSect ils juri diction {Dtriy 
shirt C J Parsley and {Jenderson JJ ) DEBENORA 
Kumar kov » Sved Yar Bskht Choudhury 

IL£ 1939 Cal 407 = 18010 S81» 
11 BO 676-40 CrLJ.S49 = 
43 OWN SOI -A IB 1939 Cal 220 (SB) 

'■ — 'S 436— A'irrrirr snfuiry-lf'hen may he ordered 
A further inquiry can be ordered only on the ground 
that the judgment of the trial Magistrate was perverse 
andfoolirb {fhr Ahmad, J) GUL MOHAMMAD p 
llABIBULLAH XARIM ULLaH 182 1 0 622«i 

12BPesb l-40CrLJ 674- 
AIB.ie39?e8b 16. 

^3 iZ^^Order of dsteharge^SettsngasiUof^^ 
Proetsee 

' ’ . ’ ssed b> a trial Magistrate 

recording ail the evidence 
* nant <hould not be lightly 

{Ahdul Qayom CJ and 
A A* ■ STATE 

41PLE J & K 26. 

—3 h’ia—Setsions la(tre~-lnl„f,r.me. , „S, 


Revision— JurtsduUen Of High Couit j Magistrate, when the view taken by the Magistrate i» 

— •* '*•-* "a onable in all (he circumstances of the ca«e (Davis,. 

. tsud Weston J') AZIZUDDIN o FmpeROR 

ILB 2939 Ear 370=18010 681- 
• • IIBS 180 = 40CrLJ 464 = 

A IB 1939 Sled 71. 


iarsdicuon under a Cr t i_oue u» imeiieii. t u 

this order (Davts JC and Tyalri,/} hfAUGHAN 
MAL GIANCHAND n EMPEROR 

AIR 1939 SlBS 340 

S 435— Inferior Criminal Court— Magi'trate 

actine under Haik Girls’ Protection Act See NAIK 
PRQTFCTION act S 4 1938 ALJ 1147 

— S 4Z8— Scope— Proceedings under S 145— 
Order as lo tests— Distretion— Inter ftrencs hy Dig* 

Court. 


— S iZl— Jurisdiction ~ Additsonal Sessstont 
ge— Power (o direct commiltsl 
n additional Se»«ions Judge i« competent to exercise 
lowers conferred upon a Sessions Judge by S 437, 
u can direct a committal, by virtue of the provisions 
of S 438(2)of the Code (Wadta and Macthn JJ} 
Akberalleyv Ali Mahomed 184 1 0 2S2- 
X2BB 169=40 CrliJ 951- 41 BomLB 749- 
A I E 1939 Bom. 372. 
■ ' 3 ^217—Setstons Judge — Duty ef— Order ef dts 

eharge—When to be set aside 

[ The da y of a Sessions Judge under S 437, Cr P, 
Code IS to appreciate the evidence from the point of 
1 view of the correctness of the Magistrate’s order of dis 
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CE. P. CODE (1898), S. 438. CB. P. CODE (1898), S. 439. 

cbarge. in olber words, to lee whether tbe basis o{ the of India have nevertheless held in several cases that the 


5. 4S8 — jtffeal droit ntth hy Snuont Judp— 
Rifcttnct hy Dtilnet Magtilralt to High Court fer\ 
tnka’icimrnt of teitencf— Propriety, 

Ss. 435 and 43 s empoaer a Di '* 
refer tbe ca<e to the lligh Coart 
record of any proceedings htfore an 
Coart. Bat where appeal has already been dealt with 
by the Sessions Judge, the District Magistrate is not 
entitled to refer theca<e to the High Court nnder 
Ss. 435 and 438 for enhancement of sentences passed by 
the Sessions Judge. The proper coarse for him is to 
in<tr«ct the fawodiceis of the Crown to fitea petition 1 
for revision asking for enhancement of the sentences j 
awarded to the accused with the sanction or under the I 
insirnctions of the Provincial Government. ('•'* *' 
PathtJ,/) Emperor Raja Ram 

1811C 204 = 12 BE. 180 /1)-41 PLB 
40Cr.LJ 879 = A.1B 1939 Lab 

S. 458— ^r/rw«« undtr— Pouittt of High 

Court to iHirr/irt^A/jgiitrate rtfuiiug to tohr action 
undtr S. 147, Cr P Codi—Paiotri of High Court to 
ordrr Mogitlrolr to imitioto froetrdia/i 

Tbe High Court cannot in revision order a Magistrate 
to initiate proceedings ander S 147, Cr P Code, or 
uder any of tbe preventive sections of the Code when 


order to a reference onder S 438 Cr. V. Code, by the 
Astons Judge (yarma,/) 6 B. BlSWASn MUCHI 
raMMahaTa 6BE 389-180 1 0 

IIEP 497 - 2 OPLT 194 = 40CrLJ 
1939 PWN 21-A.IB 1939 Pa 

8 iZ^—Ptftriiiio—tyhiit luitifitd 

No reference ought to be made to the High Co 
less (he Judge referring is satisfied ihat there has I 
injustice, and tbe mere fact that the Magistrate bas not 
written a legal judgment does not show that bis finding 
is wrong (Homan, GOPI n EMPEROR. 

1939 A Mil J 45 

S. 439. 

Ac^nittdl. 

Enhancement. 

Discretion of High Court, 
rinding of fact. 

Miscellaneous proceedings 
Order under S. 144 
Powers of High Court 
Scope. 

Time limit 

439— ,4rfuiital — Pm non againil — PthUon 
h frtio/e f^rty—Jnlrr/rrenee—Pou'eri of High Court 
It IS open to the High Court to set aside an wder of 
acquittal at the instance of a private complainant and 
no distinction can be made between a petition for revi- 
sion by a private complainant and a ca«e reported by a 


in revision by the complainant, can set aside an acquit' 
Ul not based on the meriis of the case (being one under 


S 439 — Acgmltal — Petition agaiiul iy private 
Party— Alainlainaiilily— Pule 

Tbe High Court is as a rule loath to entertain revision 
applications by private parties against acquittals. But 
where there are clear indications that the accused has 
been defying tbe law and disobeying the orders of Courts, 
borb Civil and Criminal and been repeatedly creating 
trouble, and where the circumstances are such that the 


A I.R. 1939 Pat. 611. 

■ 3 4Z9~Du(relion of High Court. 

The exercise by tbe High Court of the revisional 
lurisdiClion is a maiter of discretion (Hatii, J C, and 
Tyaijt.j.) Emperor v. Abdul Mak Karim 

A I B. 1939 Sind S35 

■ S 4Z9—£nhan(ement of tentenee—Appheation 
by private individual— If entertainable—Prattiet— 
Prtaerplt. 

It is the practice oftheOudh Chief Court not to 
entertain applications for enhancement of sentence on 
bebali of private parties This is based on tbe sound 
piinciple that Couits should not be allowed to become 


I * S 4S9 — EnAonrtment of trntenee - Jury trial — 


I whether the sentence »houtd be enhanced. (H,nJerton 
I and /(Aundkar, //.) FaZAR AU v. EmPEROR. 

' 43 OWN. 1032. 

- 8 . 439 — Enkancemrnt of sentence — Murder — 

Accused tenteneed to transportation 

Where in a marder case the Sessions Jadge finds the 
, accused guilty of murder but sentences him 10 transpor- 
I taiioD for life or for a long term of impnconment and 
an appeal from that deasion la heard by the High Court 
along lime afterwards, the High Court even if it 
Confirms tbe conviction of murder shoold not open revi. 
Sion proceedings with a view to consider tbe desirability 
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OE P.CODE (1898), S. 439. 

- .-.S iZ^—Enhancemint ef unUntt — Trtal if 

fury and stnteace not one of death-— Eakanteniettl of 
lentence to one of death— Propriety 

An accu--ed when appearing in answer to a rule lo 
show cause why the sentence passed on him should not 
be enhanced is in the same position as if he were appeal 
ing from an order of conviction. When the trial has 
been by ]ury and when the sentence is not one of death 
the accused cannot ask the Court to enter into questions 
of fact. If the accused bad been sentenced to death 
the High Court can consider whether or not the lary 
were right in their conclusions on the facts but if the 
accused have not been condemned lo death they cannot 


- S Finding of faet — Concurrent finding! 

in ah initiQ impreiaile earet—Selling aiide in revision 


A I B 1939 Oadh 166 
i3 iSi—Limitalien—dppiieation filed ieyond 60 
days of order— AfjtnlainahJily. 


OE, P. CODE (1898), S. 4S9. 

Court cannot under S. 439 read with S. 423 (l)(d) 
make an order for compensation, even if, upon the 
juditment and even if cause had been shown, the High 
Court were of opinion that an order of compen<ation 
should be made. (.Davit J.C. and Tyabji, /) EM- 
PEROR V. Mahomed Alan. 18410.695- 

AIB 1939 Slad 321. 

S Power ef High Court— Order under 

S iA^—Pevuton— Interference after it eeaset to have 
force. 

It IS open to the High Court in revision, if it thinks 
that an order ojght never to have been made, to set it 
aside, although before that action can be taken the 
mav have ceased to be in operation. (Beaumont, 
‘ and Sen, J) ARUESHER PhirozSHAW MurZ 
• .fnre 41 Bom L E. 1263 

“S AZ9— Scope— Order under S Wl—Interfet— 

igh Court IS always very nnw ilUng to interfere m the 
of orders passed under the preventive Sections of 
Criminal Procedure Code, These orders are largely 

I of an atlcnimstraiive nature, but these orders though 
largely of an administrative nature, have a legal basis, 
anrlif itis clear that ari order, inHer S 112 has no legal 
' s proceeded upon a 

ually to the wrong- 
wide powers coiifer- 
stramt of the wrong 
aronged, High Court 
C. and fVetten, /.) 

: .. ' 608- 12 BS 31- 

’ ’ I E 1939 Sind 167. 

• Vr S. 144, Cr. P. 

• ent III force— Prat’ 

I It IS not the usual practice of the High Court to inter- 
fere in revision with an order under S 144, Cr P Code. 


acting under Naik Girls' Protection Act— Interference by I Where an order is made^ea: par* under S P- 


pentation under o. in itumon — , 

High Court to pass 

An order directing compensation to b 

consequential or incidental order withm 
S 423 (1) (<f)i nor can It be said that in revision the 
High Court makes an order consequential or incidental 
to an Order of a Magistrate calling upon a complainant 
to show cause why he should not pay compensation, 
if It orders compensation to be paid Hence the High 


refuses to make a reference under b 438 Cr P Code, 
The fact that the petitioner ts a pardanashin lady or her 
pleader in the mofassil is not aware of the practice of 
the High Court, can hardly be regarded as among the 
most exceptional circumstances (Dhavle, Jf) BECHAN 
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CR. P. CODE (1898). S. 439. j CR. P. CODR (1898), S. 449. 

KUER V. MaHARM< OF ChOTANAGPUR. S. 443— of claim. 

179 1.0 15 "11 R P. 338 = 5 B.R. 806» I Pet Cotlelio, y , — A European British subject can 
40 Cr.L.J. 196 = 1939 P W.N. 862™ I waive his tight to be dealt with as such under the pro- 
A.I.R 1939 Pat 320 | vision of Ch. XXXUI, Cr. P. Code. (^Dcrbvihire C. 

-S. 459 (6)— £«4Jwt«f»rnr «/ ' . • t 

Order of reltate under S, 562 — Re • • S i j I • ! 

teiting anile order and faistn^ . ■ 

The enhancement of a sentence p ' . 

a sentence to be enhanced Und 

accused IS released on probation „ . , , 



enhancement of sentence of an accused is made to High 

Court after the decision of the appeal 6led b; him [ 

against bis conviction, the accused, when 

show cause against the enhancement of 

entitled to show cause against his conv 

onl; show cause against the enhanceme 

fence. The order of the High Couct in 

and the accused cannot be heard again to show cause | 

against his comiction The face that the accused^ 

appeal from jail was dismissed summarily does not make 

any difference Such appeals are dismissed summarily 1 

after consideration of the grounds of appeal, in addition | 

to the jidgment and if necessary, the evidence I 

{.Mostly./') The Kino t Nca Ba Sainc. 

AIR 1939 Baog 392. 

S iiZ—AfflieabilUy of CA XXX HI 
Per CoJ/rZ/e./— Chap XXXIII, Cr. P.Code.vias 
only designed to apply to ea«es oi racial di^lmcion 
where there is a real clash between a Caropean as de. 


the magistrate i> one who could not hold an inquiry in 
view of S 29*A. Cr. P Code, it is incumbent upon such 


a<. A A. v« ai> isi U j uru™ 

40 CrLJ 917-1939 AL 3.574- 
1939ACrO 117-AlR 1939 All. 602. 
— *■■■■5. 419 (1) {</)—~Applitattoii for leave to appeal-^ 
LiMifaiion 

There IS some doubt whether an application for 
leave to appeal under S 440(1) (r) Cr P. Cods, is not 
governed by the proii^ions of Art 155 of the Limitation 
Act read with Art of that Act. (Deriyehtre, C.J 
and Costello. /) Cyril Bertram Plucknett r. 
Emperor ILB (1939) 1 Cal 187=181 IC 614= 
12BC 25l-=4SCWN 120=AIE 1939 Cal. 682 
B 449 — feost to appeal — Grant ef~ 



Court can only grant 
in S 449 (1) (0 Cr. P. 
that the case would, if it 
idincy town, hate been 
Ch XXXIir. {Derby 
. j - - . i J.) Cyril Eertraji 

•tETTir. Emperor ILE (1939)lCal 187= 
184 1 C. 614 =-12 E 0. 251 = 43 C W N. 120 = 
AIR. 1939 CaL C82. 
449 (1) (c)— -£«g4r to appeal — foundation of 

—The foundation of a right to obtain 
‘ • the verdict and sentence given at a 

■ ns in the High Court contrary to the 
convicted person as laid down in the 
ependi primarily and fundamentally 
the applicant. {Dirhysbirt.C, J 
, . Cyril Bertram Pluck t-.* 


*939 — 39 
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OE P CODE (1898; S 476 j OR P CODE (1898), S 476. 

” ” -i ^ htof appeal from an order 

• . Code, to the Court to nhich 

{.PandranzRov) y) RaJU 
IL.S 1939 Mad 439 = 

. MWN 243 = 49LW 330 = 

of tJie trying Magistrate Hence, by reason ofihe AIR 1939 Mad 472=(1939)1 ML J 480 

words of the section, the request for a transfer of a S 476 and Indlao Penal Code S 193— Ar 

case to the file of the trying Magistrate before whom the fury — PretteuUon for — AdvnabtUty—Ctrtun stances to 
alleged offence is committed, which would otherwise be it tak'n snto aeeounl—Eiidtnce of the scrthe ef a util 

^ r, , ‘of—Destraltlity 

* ■ the course of biS 

* * ' wriiten the will 

■ , . . ■ n for perjury, it 

t ' ■ ■ I . . • J Ihoueh It was 

- . — S i75—Expedittiey of tn^niry~ Fettlure to ordinarily in the interests of justice to bring the offender 
record express findiHg~/f invalidate eomplaiitt to book, it had to be seen whether it would uhimately 

Although It IS necessary that a Court deciding to make promote the interests of justice to prosecute the tcnte 
a complaint under S 476, Cr P Code, should record a ** that stage As the final decision as to the will would 
finding that in Its opinion it is eapedient in the interest test with the Civil Court nothing should be done to 
of justice that an inquiry should be made the absence anticipate or prejudice ihe result of the civil litigation 
from the record of an express fi iding or a finding In the that was sure to ensure quite soon {ffiyiyi /") Hewa 
exact words of the Section will not invalidate the com SHANKAR o Emperor 19S9NLJ 662 

* <e I I.. J .V - ( S 476 — I roeedure — Complaint under S 211, 



of fUtUee—U tateu 

A Court which orders a prosecution under S 476 Cr 
p Code, must properly come to the conclusion that a 
prosecolion Is necessary m the interests of justice 
Though the absence of such a finding is not necessarily 


Magistrate may refuse to take cognisance of an offence 
upon a complaint duly madetohim {Dims J C) 
Raohakrishink- Emperor 1l.R 1939 Ear 648 
1891C 4S6=11BS 178^40 CrLJ 449 = 
A IE 1939 Sind 78 
' Hdtr — Propriety — Absence 


not be ordered under 
reasonable probabi.- 
/) NSTHA MAL V 

41P L R 96 
nder S 193 / /» Code 
nt refected by Court— If 


■ t ■ . . under O 6, R 5, C. P. 

476 Order by Civil Court maJtmz complaint Code which Is rejected by Court but placed on record 

jAt'alte f/teh Court— If one ef em! nature or can legally be made use of for the purpose* of prosecu- 

"" . . * ^ .! tr.,!.. .f Pr^n.rr linn nn/tar R 10^ T P r«Aa f PtrUlDlTAT. 


The jurisdiction that is exercised by a Court in filing a 

complaint under Ss X9S and 476, Cr P Code Is a S 476— Pr« 

diction exercised under the Cr P Code and is there Rensions—Siope of 


In a case where a person is ordered to be prosecuted 


a avil under S 193, 1 P Code i 


e«pect of certain statements 

■ mr«e of a suit the 
Sion can only be 

some irregularity 

■ se jurisdiction It 
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CB. P. CODE (1898), S. 476 



41 P.LR 652 = A,r': — 1 ' 

■ ■ S. AlZ—f^roslculion unitr 

Stikmtnt, i/ thjMlJ tt mihrial intm 

Statemenis » huh form the subjec „ 

under S. 193 1. K Code, need not be material for the 
dedMon of the suit /) BeHABI LaI Sunt< 

Emperor. 41 P L.E 652=A li 1939 Lah 629 

■ 3 K~^^~Apteal—Dday in Hing—Chargt 

im/rr 3'. 211, y. /*. CA/r, wilAoul gmng cpfertnnttf 

ta t\yj} ttftmd timi—Dtlay—lfteht 

A charge was made against a Complainant tinder S, 211, 


appear and answer a charge noon a complaint made by 
the Magistrate As sron as he did this he applied for 
a copy of the order of the MagiMrate and by that lime 
his appeal In tie High Court nasoat of timebecanse 
more than 30 days had elapsed. 

HilJ, that the delay mo«l be condoned (/latta. 

yc.) RAtiHAKvi«Hiv n Empfror 
U^E 1939 Ear 618- '1 ; • 

40CrJ..J • *1 

Ss 476 B and « 

plamt by Spettol Juagt acting under V f hneumbtr 
td £ilafei Act 

y> here a Special Judge acting onder ibe U. P 
Encumbered Estates Act makes a complaint und^r 



■ S 476 B —Order on appeal directing proueutton 
—If appealable — Ketmon 


CB. P, CODE (1898). S. 488. 


natare (,Dacii, J.C.and Tyabn. J.'j MT. NOORAN 
RasOOL BaKHSH 181 I 0. 75-11 E S 204° 
40CrJ.J 496°A.IB 1939 Sind 80. 

8 i.%%— “Means" — If includes capacity to earn 

The term “sufficient means” is not confined to pectt» 
mary resources only, “means” includes a capacity to earn 
.money and ifamancan be shown to be capable of 
money then he has the “means’' to 
iXtk CAand, /.) GaNCA DEVI p. 

•• • 179IC 766 = 11 EL.624= 

alP.EE 161°AIB 1939 Lab 24. 

— — S. iiS—Meglect or refusal to maintain — Hus- 
band ill-treatingieiife ani causing her to leave Atm— 
Liability to pay maintenance— fteasonable cause for fear- 
ing ill treatment again— If fustifies refusal by wife to 
return to Auiband 

In a claim by a «ife for maintenance from a busband 
• ' *• —•---i-- • .tier to say that he IS prepared 

se proved facts show that the 
for Stating to return to the 
* lie has been ill.lreated and 
I there IS ground for believing chat if she returns the ill- 
treatment mil continue then the wife is entitled to live 
apart from her husband and to refu<e to return lo him. 
The husband in such a case, being the guilty party, must 
e Causine a wife to leave the protec- 
band by ill treatment is tantamount to 
deliberately from the boma and ibe 
justified in refusing to return to the 
{Harrits,C J.) BHAOIRATHI p LAKSHMl 
50LT. 24. 

y. 488 and i90— Order far mamtenanet of 
—Order teasing to be tnforttablt m resfeet of 
them— If enforceable in respect of the rest 
Where an order directing a father to pay for the 
maintenance of his children is made and subsequently if 


TribeniSam. 6BE 203-17910 167= 

IIEP. 328 =40 Or LJ 157 = 1938 P WN 904 = 
A I B 1939 Fat 178 
■ I S AB%— Application by wife —Wife induced to 
hve With husband by subterfuge during its pendency — 
Liability to tejiclien. 

The fact that the hu'band has succeeded by means of 
a Aubterfupe in mducine hi« wife to live wilh him for a 


40 Or L J . 241 = A I U. 1939 Kang. 67. 

S 488— ^r^irrof to maintain — Absence of de- 
mand— Afegleet lo maintain — Rtyuest lo wife to return 
to insbani’t house — If negatives neglect 

There IS no refusal to maintain when there has been 
no demand. A husband’s action in asking his wife to 
return to his house, does not acquit him of neglect to 
maintain her in ca^es where the wife may have genuine 


MOHAMMAD r. MST ALLAH Rakhi \ Mahemedan 

41PLB 605-AIB 1939Lati 633.1 A Buddhist woman married by a Mahomedan is a 
— S ABB—Dutyof Court— AppUeahon tM/e— j “wife" for purposes of S 4?8 although the marriage b 
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CE.P. CODE (1898), S, 488 

(SiarfO. y.) MAUNG PAHTON v Ma SaN. 

^ ’ 18210 259 = 12 EP.l = 40OrLJ.653= 
AiE 1939 Rane. 207. 
-g 488 l« maki ardtr far 

tnatn'inanct — If hs* by dtverct iffteitd ftudine Pra 
eeedtnzs by wife 

For an order under S. 488 (2) »he proper dale to be 
considered 
made If 
relation o( 
jurisdictioe 


OB P. CODE (1898). S 489 

band allotted to her s«parate from his second wife In 
caseof maltreatmentorciaehy (0 hershe was entitled 
to live separate from her husband wherever she liked 
and receive the amount fixed as mainttuance Tbt 
husband refused to provide a boase for her 
yfr/y, that the condition, in the order that the hus- 
band would provide a hou^e for his wife wbere^she 


1 in the Compromise, (_Abdu! 
/AN Singh ». Mt. Corcharan. 
1-12 BL 117 = 41 P LB 627= 

‘ LJ.791=AI.E 1939 Lah. 209 

'rder afamsf absent party at ad 
ex parte order, 

istituted onder S 488, Cr. P Code, 
nature Therefore, the Wordrx 
(6)wn»ed in the same sense as is 
17, C. P, Code. Therefore an 


amicably in the same house It ihereforeon • : * . ’ . . ■ • i • ■ 

living separately, refuses to come and live . • 

husband along with the other wife.sheis m 

dome so and IS entitled to claim malmenancc {.BaU. 9 488 {B)-‘/urisdteiioit— Test— Abandonment 

/,) mauno Pair*- MaOhn Sint of vtfe 

18210 671«12aR.24 = 400rLJ 702= Cl (8)of S 488, Cr. P Code, does not say that 
A r ^ ioau 010 ■ > , i.i i. 


**■''*' . S 488(8 ) — Juntdietton of Magishate— Opposite 

i party tmf toyed mthiH lurisdiction but not kavtng per- 
mantnt ressden'etheresn 

The expression "nherche resides or is or where he 
lastievided with his wife" in S 488 (8) is sufficiently 


-8 488(3).ProTi50' 


* . 1 wide to cmtfer jurisdiction upon a Presidency Magistrate 

\—Seope w jj, the opposite party works for gam 


674-18310 336—12BS 61= | order for maintenance Is to be cancelled. 


l(,“p«v'idri sh, lived m Ita home vrMcIi the h.i I Ihe p.ym.et el the .llowhiiee a»ara.a. Vltmr.Jl 
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CS. P. CODE (less), S. 489. 


I CE. P. CODE (1898), S. 498. 


• e accDsed fails to 

■ ■ . amount can be 

■ ■ ■ at the form used 

. Ss 496 and 299 

• ■ ■ , bond indicates 

Efftct cn liabiUty 1} tnatntaxn cktlds Ideally the nature of the proceedmgb and the Court in 

^Yhere a uife and child hare obtained oidet for main* «hiih the pet^on procttdtd against is to appear, 
tenance in their fas cur, sob'rtjuent decree of Ci>il Coort I (A'lyoyi, y.) EmTEIiUK t KytRBAlAI HusSAlN 

' ' - . • * ' ' ' 1939 N.L J. 637. 

. ' , • ' " ttfcct ef~Granting of btttl — 


A IE. 1939 Bs- 


AJPt 1939EaB£ 67.1 
S. 491 — Ilateas corpus— /ri«/ of totti-^Pewtrt I 
of High CturU 

The High Court has no longer the powei 
coTBison fair irrit of keUat eerfus in any 
coTtied by S. 491, Cr P Code (Lord 
C.P. Matthen t District m^cistrai 
DRUM. ILB. 19S9Mid. 744-41 Bom ‘ 
lOCrLJ 675» 1939ALJ.83e-70< 

182 I C 661- 1939 M . * 

60 LW 48-19.3 O W B 
1939 0LB 433-1939PWN 681- 
12BP0 4-20PLT.697-1939 ACtC.110- 
6BE. 811-1939 A WE. {PO)141- 
43 0.WN. 881-AIE 1939 PC213- 
(1939) 2MLJ.406 (PC.) 
~ S. 491— Ofrfrr of arrtt' undtr Smd Entumhrtd 
Eotatit Ael’—Jnltrftrtntt by High Court. 

When a nanayer of an e-tate oiders the ariett of a 


death or transportation for life and other non.bailable 
oflences, and nbile m the former case the magistrate's 
ponetsfor gTaniing Lail are re*tricledi It IS not so in the 
latter class of ca*es Persons under 16 years and nomcn 
and Sick accused could be released under the posters 


KONWAR 18310 713-18EO 64- 

1939 ACrC166-l9S90LE 648- 
11939 A WB (C C) 144-40 CrL J 841- 
1939 0 A.e66-1989 0W27 731. 
' S 497 {ty—CenstruetiiiH Ordtr (anttllmg 
bail onddirtciK'g ormt on attuied^Peutr lopeii^ 
Attuud TtUand on bail^Troniftr of rase to anothf 
Court^PtV/ir d lathr Court to ditrel erriti of aetuttdt 


• H 4SQ—Apf/i<abilily to p'ocoodingo undtr 

S. lO'^—Sfiurily proeredingf—Soil bvnd— Forfuturt 
— Effeit—De/tel m form, if tan atfed habthtj 

S 496, Cr P Code dees not merely refer to an acens 


■ — H. iilB-Orauling rf IcI—Cffinte und,r S. 4C9, 

/. P C(dt~CtPttol Tulf, tf con It stat'd 

S 4C9. 1 P. Code, may cov«r a breach of tin‘f in 
respect of any amcont iicm a icpre 10 a lac ci rupees 

— the section cannot 

. for puipo'ts of bail. 

• • ■■ . FVPIPOR. 

1939 A Mi J. S5, 

4 ' ' ■ . -Protidurt—fttUti t* 

* '■rport ff prtiifutir^ 
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os P GODS (1898), S 498 

l^gaUiy—Allegatton at to tampering ef eviJena — Duty , 
tf prosecution 

Before granting bail onder S 498, Cr, P Code tbe 
Sessions Judge, should, of rourse, give notice to the pro 
eecution though in special cases ad luterim bail may be 
granted But the prosecutor should appear at ihCi 
hearing of the application and a Judge should not refuse 
bail merely on the written report of the prosecntor 


I 

■ —■■S 498 — Powers of Pit gh Court to grant Past 

Under S 498, Cr P Code, the High Coart has power 
to release a person on bail in any case, that is tu say that 
the powers in granting bail In non-bailabte offence^ is 
unrestricted , but that power has to be used judicially | 
and not in an arbitrary manner (_TAemat,C J") Em* 
FEROR V KANI ABHAIRAJ KUNWAR 

1S3IO 713»12BO E4°19S9ACrC 166 » 
1939 OLK £18 = 1939 A WB (0 0144= i 
40 0rI<J 841=19390A 66S«>1939 0WK 791 
— • -Sa 499 and 614— bond—Cendtison other 
than for appiaranet m Courl--yalidiiy 

The only condition contemplated by a bail bond taken 
nnder the Code is a condition for attendance in Coart 
A condition that the accused person will not deliver 
any speech until the disposal of the case under S 124 A 
I P. Code, against him, cannot be imported mtothe 
bail bond and the bond cannot be forfeited ander 
S 514, Cr P Code on breach of that condition 
/) Gyani Meher biNCH v Ejipbror 
ILB (1939) 2 Oal 42-43 OWN 639- 
AIB 1939 Oal 714 
-Sa 499 and Sii—Suretyiend—Peguiremenft^^ 
Bond by surety aione-^If valid— Forfeiture of such 
bond—Proeeedmgt under S 5l4, if ears be taken 


OB P CODE (1898), S £17. 

3 5li— Bond for appearance of accused— For^ 
feiture—Reeerdi ng of evtden ce—If necessary 

Where a bond has been ezecated for appearance 
merely. It IS often unnecessary for the Magistraeto 
record any evidence at all The Magi trate knows by 
his own observation that the accu ed failed to appear in 
his Court Tbe burden of proving the negative that is 
to say. that the accused ab<enttd themselves without tea- 
* • se for their non appearance is not upon tbe 
and It 18 for tbe suret) to give an explanation 
used person was unable to attend CoatU 
•*. ' KUMARAPFAN V THL KING 

AIB 1939 Bang 427. 
* ”" 8 Bli— Bond under S 106—For/eilure for 
breach— Examination of Witnesses in Prettnce of accused 
I —If lucettary 

I Obieer—lo case of bond under 106 Cr P Code, it 
I IS necessary lor the Magistrate tu record evidence to prove 
I the commission of a fresh breach of the peace and tbe 
I foifeiCare of the bond Such evidence need not accord 
' rng to the terms of S Sl4 be taken in the presence of 
! the accused, but when the accused appears and shows 
cause he must be given an opportuniiy of cross examin- 
ing ihe wiineases upon whose evidence the Magistrate 
had directed him to show cause why the bond should not 
be forfeited The section does not require that before 
a final order is made the witne<ve> on whose evidence the 
forfeiture ts held to be established if they have been 
previouMy examined m tbe ab ence of the accused most 
again be examined in bis presence {,Mtsely /) 
KUMARAPFAN r TheKINC 

AIB 1939 Baos 427 
■ ' 5 B\h— Forfeiture of bend to keep peace— Time 
for flartmg proceedings 

There IS nothing in S 514 or any other part of the 
Code which restricts expresviy or by necessary Implica 
(ion tbe power of the Court to take action for realiza 
don of the penalty under the bond to keep the peace 


Coart being mentioned, no Court can legally take any 
proceeding under S 514, Cr P Code (hfu/la /) 
BRAHMANANO MtSRA V EMPEROR 184 10 662- 
1939 AWE (HO ) 696 = 1939 AOcC 16» = 
1939 ALJ 779 = AIB 1939 AU 682 
-S BlO—Pepert of Chemical Examiner— Accept 
ante without cross examination— Danger 

The acceptance of mere written reportof tbe Chemical 
Examiner as evidence 
ing him to cross ex 
C J and Bla ter J 

ELE (1939) Lab 2 : ■ ' 


S 614— ■ 

feiture— Order without giving opportunity of shvwtng | 
eause — Legality ^ I 


'' — S £14— Proceedings under— Mai itainability— 

Bond not mentioning time and place at whi h accused is 
toappear St* CR. P CODE Ss 499 AND 5l4 — 
SURETY BOND 1939 A I, J 779 

■3 617 — Order without hearing parties— 

Logality 

An order for disposal of properly under S 5l7 Cr P 
" *• ring the 

rshmana 

• • . ■■id 916 

Oroeeed 

Court— 

^ Power of Court to return them to pensioner on his ae 

n t L J sse of property 

called upon to 
iroper order to 
ich documents 
ling as to the 
I whom It was 
is however a 
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CS. P. CODE U898), S. 622. 

fniiVed Mctption lo th« eeneraj tnle. T' ’ 

«nU(led to tbe posse>sion of tbe papers is 
himself and (he only person to uhom 
vaJae whatsoever is the pensioner hi' 
therefore a pensioner made over to th 
pension papers for secunnp a loan, but the grant of a 
Joan Was followed by criminal proceedings m which the 
pension pavers were produced by the creditor, and the 
pioceedings ultimately resulted In the acquittal of the 
pensioner who afieraards applied to the Magistiale to 
have (he papers returned to him. 

litU. (hit the Magistrate was legally competent to 
letorn the pension papets to the peti'ionet. (ffart/fy 
Mi Htnitnen, //.) REZt ALf WASsHATf., 
DWARKA PERSHAD SaRAF. 182 I C 571 -• 

12 BC 83 « A LB 1939 Cat 168. 

-3. 622— C'rfrr utiir Umtav/ul 

tatrf intf Asute v>hen lacted. 

In a case where the complainant himself alleges that 
the house was locked when tbe unlawful entry was 
efiected It can by no stretch of language be argued that 
the oSence of criminal trespass was attended by criminal I 
force or show of criminal force or by criminal intimida* I 
tion. An order under S. 522, Cr. P Code, in such a ' 
case IS, therefore. Illegal 40 P.L R 923 Diss 
from. (/3/« UikamiJ, /) Kam Chand p. Eji- 
PEROa. 1831.0 310 = I2R1. 111= I 

40Cc.ItJ 781-41PI.B 63- I 
A LB 1939 Lab. 181 | 
3 622 (1) and (3)— e/PorWMen— ; 
Ltmilalitit —p9wtrt tf Htgh Ceiol i« rrpuian 


CB. V. CODE (1898), S. 626 

C. -V -S- -w 


\JjC.') Ram DnxA Malc. Emperor 
I 184 1 0.10 = 12 B. Pesh. 22=40 Cr.LJ. 847= 
A I B. 1939 Fesb. 38. 

' »"S. 526 — Convemenet and expiUtmcy 
While It IS true that convenience and expediency are 
factors to be considered in tbe trial of a case, beyond 
' even those considerations, is tbe more important cons!- 
i decation that iumce should be done. (ZJutxr, J.C.and 
\Traill.J') }ASHAHMAL^ EMPEROR 
I 183I,0.619 = 12R.5 64=40 Cr.LL. 818(2) = 
j A 1.B 1939 Slod 222. 

\ 526— Grtund (cr transftr—Comflamt laid 

bf Dtputj Ctmmisncner ef du/rtel. 

The mere fact alone that it is the Deputy CommiS' 
siooerwho has laid the Complaint does not afford a 
reasonable ground for apprehenvion in the romd of any 
person that he will not receive a fair trial in the district 
of the Deputy Commissioner In order to obtain trans* 
fer to another district, he most further show that the 
Subordinate Magistrates in the district in which the case 
IS being tried are tn awe of tbe Deputy Commissioner 
and look upon him as a person who must on no account 
be crossed However, cases of this nature which have 
been instituted by (lie Deputy Coinmi<tioner or District 
Magistrate of a district, should not be tried by tbe 
Magistrate whole »n such immediate touch with the 


posses<io 
«f S. S2i 
raonth fe 
Hihal i 


A I B 1939 Ail 662 | apprehension could scarcely 
S 522— Complaint of lit ft- 
during invoitigatien~Cait riftrrt\ 

— Order (or diliury ef artnU to • , 

ittf of— Prefer order 

If no offences is made out in respect of an article 
seized from a person during investigation, and a com* 
plame of theft is referred as one of 
article roust be returned to the p 
possession it is seized and not to 
\Lakihmtna Rao. /) SUBBAVYA v 
1933 M WN 793(2)»AIR 
' 3s 523 and 62i—0.‘'ner of 
known — Procedure to be (oUowed. 

If a Magistrate finds that the ow 
seized by the Police IS unknown, he 
directed by S. 523, Cr P Code, tha 
obligatory to Issue a proclamation req „ ,, 

who has a claim to the animal to establish that claim 
within SIX months On the expiry of that period, if no 
such claim has been establbhed, and (he person in 
whose posse'sion the animal was actually foond, is 
enable to show that it was legally acquired brm. it 
shall be at the disposal of the Government. {Bortley 
and Hendmon, //) MAHOMED YOSUP v. KRISHNA 
Mohan iiHATTAOHARjEE 69CLJ96 


>t In regard to a Magla* 
e, and is in no 
the authority of 
{Mitkney, /.) 


—3 526 — Grounds of transfer— -Adtocate appear- 
mg ftt tie ease, official superior of brother of the 
Magistrate— If sufficieni ground for trantfer. 

Where the advocate appearing in the case is the 
official sopenor of the Magistrate's brother, it should 
better be left to the good sense of tbe Magistratewbe- 
ther 10 try tbe case himself or not, and if in a parti 
I cuUr case, by reason of his brother's relationship with 


—Apph 
Whet- . 
for tram 


' 4 ' 
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CB. F. CODE (1898), S. 526 
V Emperor 183 IC 195^12 BS 47*= 

40CrL J.750-A1B ISSOSlndlSl 
S 626 — J/tgh Court's puV)trt of transfer— • 


CB F, CODE (1898), S 636 

1939 A.L.J. 783-= 1939 A.WB (B0.)710= 
A I B 1939 All 693. 
' S 630 (q) — Applicability— Summary trial ef 


transfer of the case nnr IS there any reasonable groand 
for apprehension on the part of the applicant that the 
Magistrate mil not deal fairly and hones'ly in his final 
order with the questions order the provisions of the 
Cr. P. Code, before him for bis deci«ion. the case cannot 
be transferred (Davis, JC'\ OM RaDHE v, Em 
PEROR 183IC 460 = 12B8 66 = 

40CrlJ 802 = A IB 1939 Sind 238 
■S 526 (8) — ''Party' — Informant under S 
\QlStatus of. 

The word ‘party’ within the meaning of S 526(8)1 
does include an informant under S 107 (Dam /C)| 
OM RADHE V Emperor 183 1 0 460= | 

IS BS. 65-40 GrLJ 803=AIB 1939 Sind 238 
' ' ' S 626 (tS)— Procedure — Magxetrate doubtful 
sabether person asiittg for adjournment tt 'part/— Safe 
eeurte. 


AIB 1939 Sind 341 
S 633 — Confessional staUment not properly re 
corded— Certificate that ronfesncn was voluntary— 
Magistrate's evidence— Admissibility 

Where though the confessional statement is not 
recorded as required by law, yet is certified by the 
Magistrate recording It that tt sras made voluntarily In 
such a ca«e it is impossible to construe S 533, Cr. P. 
Code so as to render It inadmissible to giie evidence 
that the statement was duty recorded (re) that the 
statement was voluntarily made and represents what was 
said (Niyegi and Pollock JJ ) BaliRAM SiNGH fr 
Crown 184 1 0 274= 12 EN. 106 = 

40 Cr L J, 937= 1939 N L J 442= 
AIB 1939 Nag 296 
I ■■ ■ ■ 8 iZS—ffon’Complianee with St J64 and 364— 

I fyhen net curable. 

I In cases where a Magistrate has made no attempt to 
164 and 364, Cr. P. 
an accused person, 
. evidence Where 

there is a formal 
en It will become 
Where an accused 
a Magistrate for a 



the case which had hot been adduced before (.Dm 
Mahomed, J ) RAM PraSHAD v, DHAMiA 

41FLB ig8=AIB 1939 Dab 513. 


tuitenof lury — Jf curable. 

In certain cases the failure to choose a jury is not 
I fatal Assessors may be chosen instead of jury and 



'''’'“‘**“'184^6 712=1939 ACiC 167= I body of persons, in whom lies the power to give a vi 



4^5 


INDIAN DECISIONS. 


466 


CE. P. CODE (xess), S S37. 

dirt of godly or net goilty, should be constituted strictly 
accordlriB to law. JC. a"d Lfho.J) SHE 

WARaM t.EMPEROK. JBlIC.i”**- 

12 ES lOT^AIE. 1939 Sint . 

— — S. 637- AffUcaliiUty~Su’nm9n5 not 

ietail^TriaJ, 1/ itUoltd. 


teoce to any role or staling any other (act in connection 
therewith, but where at (he trial no sogge^tn-n was made 
of any prejudice on this account, the iiia) is in no nay 
emated and defect if any is only an irregulamy 
{Rtika Krxtkna and Btnnttt, JJ) EmpeboRit. 
ABDUL. 181 1 C 742a 1939 A WE, (CO 218=* 
1939 O.W N. 960 = 1939 0 EE. 617 

- 8 537— Charge — Disregard of express provision 

of law as to— Curability Ste CR. P CODE, Ss 23J. 
238 AND 537. 1939 A EJ. 517 

■ S ^Tl—Ken-otmplianetaBxtKS 115 (l)«iir./ (3) 
— Proettiintt, ifvittaliJ. 

A failure to make an inloal order as reQuued by 
sab.S (l)ef S llS. Cr P Code to serve notice as 
required by tub'S (3), and to record in the final order 
a finding that there was a danger of a breach of the 
peace, are defects which could be cured under S. 537, 
Cr. E. Code, and the proceedings are. therefore, not 
thereby vitiated when the party concerned has not been 
preiudictd in any manner {Dm .^Man"naJ. /) 
RATANc Tika 18310 S51 = 12EE.112= 

lOCrLJ 784-41PEE 188- 
A I B. 1939 Eab 233- 
8 637— with S. Zy)-A—Ef<tl 
ef- 

Where the provUiona of S. 339 A are not earned out 
ia the case of an approver, who has forfeited his pardon 
and IS put op for Inal and, the charge U read out to him 
and be has been made to plead to it before and not 
after he bas been ashed to plead w hether or not he had 
complied wiih the tcriri of the pardon, it is an irregu- 
larity curable under S S37 {Yaung^C J and Blarktr, 
/.) Gurdit *>iNCH r Emperor. 

ILR (1939)Lab 2I6=J8IIC 924 = 
11EL.«99=41P.LE 290=40 Cr L J 614 = 
AI.B 1939 Eab 66 
- -S. 637— Scope — Non compliance With S 2 0 — 

Omission to record reasons for asking acca«ed immedia- 
tely on framing charge whether he nibbed to cross 
eaamine witne's — If curable. SteCv. P. CODE, S 256 
19 PatET 845 
“S 637— Scope — Non-compliance with S 297 - 
Ifcurahle. 41 BomER. 965 

■ -3. 637 — Scape ef—Dmiit of inlerferenct. 

The provisons of S 537, Cr P Code, are mandatory 
and no Court is entnled to set aside a finding, sentence 
or order of a subordinate Court in direct contradiction of 
the terms of the section The words ‘subfeti’ to the 
provisions hereinbefore mentioned must refer to the 
other section in that chapter unless there is any specific 
provisions in any other section of the Code which says 
that any particular error will vitiate proceedings in spile 

bj 


CE.P.CODE(1898). S.652. 

The words ‘ any Commbvloner for taking afiidav its in 
any Court of record in British India’’ do not mean any 


I .1. -..t. jjje Court 

said to have been 
irized to administer 
mini‘‘=ioner of Oaths 
de. {.Almond, JC^ 

18410 10 = 12E.Pesb 22=40 CrEJ. 847= 
A IB 1939 Fesb. 38. 

- S 5S9-A — Puhhe tenant— Chxef Minister, 

The Chief Minister of a province is a"public servant" 


— -S. 639-B — of sdentificahon — Afprecta- 
Ison of— Local sntpeetton by Mapstrote, 

Where in a case in which a Magistrate had to deter- 
mine whether he was prepared to accept the evidence of 
identification, the defence being that the case was one of 
mistaken identity, be visited the spot one night and came 
to the conclusion that there was safiicient light to enable 
anybody to mark closely the features of a stranger. 

Held that the Magistrate had gone beyond the scope 
ofS 539 15, Cr. P Code, m assuming, without any evi* 
dence, that the condition of the light and atmosphere 
were the same on the night that be went to the spot as 
they were at the lime of the occurrence and also in 
assniDing that the powers of observation of other persons 
were as well developed as bis, and that, therefore, the 
conviction ba<ed on the local inspection should beset 
aside. {Bartley and Hendersem //) BaDAL ALI v, 
Esiperor. 181IC 990-11EO 885(1)- 

40CCLJ.624-43OWN S92- 
AIE 1989 Cal S04. 
— “ ' ■ 8 539-B-*Cmr«roB to record memorandum— 
Mapstrate minp at evidence map prepared by him— 
Effect 

If a Magistrate making a local inspection not only 
fails to record a memorandum but also uses as evidence 
a map prepared by him he places himself in the position 
ofawitness Unless the rnap is provea in the witness 
box, It IS impossible to use it as evidence or to say what 
value should be attached to it. The only course open 
to a Revision Court m such circumstances is to order a 
retrial by some other Magistrate. {Henderson and 
Sen,//') RAJENDRA GH0$E o EMPEROR 

1831C 431 = 12BC.157 = 40CcE3.795= 
43 0W.N B9B=AIE.1939 Cal 487 

— 3 540 — Duty of Court under—Summomng of 

Under S. 540 of the Cr P Code, it is manifestly the 
duty of the Court to sun mon and examine any person 
whose evidence the Court considers essential to the just 
decision of the cave. {Agarwata y) NARSlhCH 
SiHCH V. Empbeor. 1939 P WN. 712= 

2DFatLT 656=A1E. 1939 Pat 659. 

— ' S 552—Applieabi'iiy and scope — Detention of 
prl not specsHeally altepd to be for unlaviful purposes 
— Gtsardiaut remedy — Jurisiicticr to grant relief 

to protect women and 
purpo<es, although no 
opriate 10 cases where 
■ are clearly nnlawfal 
The powers given to 


Y.D. 1939-30 
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<3E P CODE (1898) S 652 

District Magistrate by Scc 552 are exceptional powers 


girl IS for unlawful purpo es nor is it soggested by 

specific al » ' -I •> * 

poses hut 

hension i 

wrongly 

custody o 

<Juardiahs and Wards Act The Mag sirate cannot 
assume jurisdiction which in the ab enceof allegations 
of unlawful purposes he does not possess under o 552 
Cr P Code to give ret ef which It is tht function of 
another Court to grant (.Lebtand H'tiltn //) Om 
RADHC r Empehor ILE (1939) Ear 760= 
182 10 710=12 B 8 23 = 10 Cr L J 698 = 
A 1 E 1939 StDd 162 
■ ■ ■ “S ^^i—Praeedurt— Ex parte warrant — If 
tufttfifj 

Although an order for restoration under S 552 can be 
enforced by a warrant if necessary if an order Is ordt 
narity sufficient to meet the purposes of the section the 
Mag straie should not make an order for the er pjrte 
issue of a warrant {Leit and tit tan JJ) Ost 
RADHEf Emperor ILE (l939»Kar 760= 
18210 710-12BS 28-40 CrEJ 698- 
A I S 1939 SiDd 152 
■' '■■B 552— Ordir r tiering girl t« metktr—Dirtc 
tie» to motktr to givt g tarontit for proper tare— Lego 
litp 

An order directing a mother to whom a g rl is restored 
under S 552 Cr P Code to give a guarantee that the 
best interests of the g rl will be looked after by her is 
entirely without juried ct on No such d rection is con 
templated by that «ect on (.Sari/tf a d fftnderton 
//) Secretary society for the Protection 
OF Children V archana Das isown 362 
•' “S 652— Order under— fyken ean ie pitted 

The jurisdict on conferred by S 552 Cr. P Code 
depends upon two factor* There most be m the first 
place an unlawful detent on and secondly that that on« 
lawful detent on must be (or an unlawful purpose If 
therefore a society lowhich a gill was entrusted by her 
mother for the purpose of housing and care refuses to 
accede to the mothers request to ’end the girl bac 
her, an order for the restoraC on of the girl under S 
cannot be passed in the absence of a find ng that 
purpose 
lawful 
SOCIETT 

ARCHANa UAs 4a O vv N aua | 

‘ — 3 656 — Dtsgualilicttlion ef Magufrate — Sub I 
elanliai interest— If eeetstly for \ 

The accused who«e duty as accountant “ 

ibeD S P was to prepare bills and trea 
for withdrawalof money required foroff 
and to present the same at the treasury 
meat was alleged to have perpetrated falsification of 
accounts embeszlements cheat rgs and forgeries in the 
office of the!) S P in connexion with the books and 


I CE P CODE (1898) 8 562 

I est in the case so as to disqualify him to try the same , 
lated on that account 
King 

. ’ ■ 'O 63 = 11 EE 610- 

■ VIE 1939 Rang 152 

remarkt No oppor 
Court to expunge 

No one should be condemned unless he has had 
' igh Courts of 

admmistra 
ir functions 
he statement 

• ■ ise yet they 

should not be allowed to make dt<parag ng remarks npon 
witnesses Or those whose names happen to be men 
tioned in the proceed ng A witness cannot be condemn 
ed merely On conjectures or materials not in evidence 
before the Court The High Court would be justified 
in expunging offensive remarks in the exercise of its 
powers under S 56l A Cr P Code when they are not 
warranted by the evidence on record {Aadha ICnshna 
SriVaitava /) GORaRAN PraSaD GUPTA v EM 
PEROR 184 I C 250 = 12 BO 90 = 

1939AWR (00)189 = 1939 0LE 693= 
1939ACtO 174 = 400rLJ 923 = 
1939 O W H 872 

.... -~S3 561 A and 369— — p^ere ef Htgk 
Court 

There IS no conflict between Ss 369 and 561 A 
S S61 A does not confer upon the High Court new 
powers but merely declare* thai (ach tnberent powers as 
the Court may possess shall not be deemed to be limited 
or affected by anything contained in the Code The 
High Court has therefore no power to alter or review its 
own judgment m criminal cases, once it has been pro 
nounced and siened except in cases where it was paued 
without jurisdict on or in default of appearance wiiboot 
an adjud cetion on the mer ts or to correct a clerical 
error lO L ] relied on ^Abdul Kathd y) Ed 
VVARDFFW t/ EMPEROR 18310 348- 

12 EL 110- 40 Or L 3 763 41PLE 794- 
A 1 E 1939 Lah 244 

8 562— Applitaii/ity—O/feaees pu iitkable only 

vnik fine 

S 562 Cr P Code applies to offences puni«bable 
only with fine AIR 1935 Bom 402 Foil {_Abdul 
Qafoom,C J and IVaear, /) STATE v SHambO 
NATH _ 41PLEJS;K74 


~3 662 (1 N)— Applicability— Youtkful offender 
—Conwition under St 380 and 457, / P Code — 


give sureties and possessed no property of his own and 

was sentenced to two months rigorous imprisonment 

Held that the Magi irate should not have sent this 
w, A. _ He should have known the 

of impnsoan ent or indeed, 
have upon a young offender 
% case for the Magistrate when 
sed could give no suret es was 
offence under S 380 1 P 
) Cr P Code and to set tence 
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CB. P. CODE (1898), Ch. X. 

him to impfisonment till the risin? of the Cooil for the 
offence under S. 457, Penal Code, {Diett.J.C, aiJ 


Ch.S 

—Pfinti/itr fufurt raults—Rtltvantf. 

The provisions of the sections in Ch. X of the Cr. 
P. Cods relate (o the existing state of aflair* and not 
to the possibility of fo‘ • t , 


OBXMIKAL TRIAL. 

Appeal— Rftrial —Ordtr for— -When to be 

made. 

lere there is sufficient material on record on nbich 
ry could reasonably come to a conclasion that the 
•d were guilty, the mere fact, that in the opinion 
Judicial Commissioner’s Court, the jury might 
Come to a contrary conclusion 1 $ not sufficient for that 
Court to take upon itself the duty of acquitting the 
accused. Where, there is sufficient evidence on lecord 


. 40CrLJ.414‘41fiomLR 84 = 

• A.I3. 1939 Bom *' 

CRIMINAL TRIAL 
AppeaL 
Approver. 

Bat of ptoscctillon. 

Beoefit of doubt. 

Barden of proof 
Charge to jnry. 

Complat&t. 

Confeeslon. 

Conviction 
Defence 
Dnty of Conrt. 

Doty of proseentlon. 

Evidence 

Tlrtt Intomatloo report 

Jolnderof charges 

Jnilsdletlon 

Jury trial 

Procedure. 

Sentence. 

Transfer. 

—Appeal— Aequillal — InUrferenee —Rule— total 
tnpuiry ufilioul lAue—AffifUlal on iaut of reeult 
Ueal injiiiry—Suttatnahtlity. 

The High Court it reluctant to interfere «ith 
order of acqo’tial, but nhen the trial Court comniits 
serious irregularity in the trial, the High Court v 
interfere and set aside the order of acquittal Whviv . 
the trial Magistrate holds a local icu)ui 
notice 10 the parties and utilises his obM 
course of that enquiry for coming to a 6 
the basis of that finding suddenly alters 
acquits the accused under S. 247, Cr P. 
of acquitial is liable to be <et aside 
Bankim behaki Sen j/ Yusup Mian 

180 I.C SSSCD-^SBR 498^11EP 649(1)= 
40CtL3 5\4'1) = 1939P WN 29 = 
19 PatLT. OIS^AIE 1939Fat 86 

-•'Appeal —Protedure —Rftnal ~When to be 
■ordered. 

The Judicial ComnnssioneTS Court has no doubt 
powers in a case of misdirection to jury to order a re 


—Appeal—Stntenct passed by Judge of Jstdmal 


Conrt 
udge of 


»/• 

Merely becau'e an approver tells a probable story it 
cannot said that It IS corroborated. Nor can it be 
held to be corroborated by mere evidence of notice, 
Corroboiation in its true sense must be such 
as connects the accused with the offence committed. 
(A'«*y and Lok’kmana Raox //) bUBDANNA v, 
EsiFEKOK. 18SI0 664«400rLJ soi- 

ls EM S11-1939MWN 316- 
49 LW &20-AIB 1939 Mad 469, 
— — 'Rarof—Mailertn issue deesded by Civil Court— 
Crs'uinol Court, if debarred from taking tagmsanet of 
ease. 

Though acivii suit and a criminal prosecution may be 


Criminal Ckiurt from taking cognizance of the case and 
holding a trial. KMosety, J ) MAUhC PO NwE t». Ma 
PwaChone 18410 B12=AIR 1939 Rang 394 
— —Bar of prosecution — Decree of Civil Court in 
respect of same matter— EHeet o(— When bar to pro- 
secution Set Jurisdiction— Civil and Criminal 
COURTS. 41 Bom L R 98 


Commissioners should decide the cas 
the paper record It is a '■a-- - *• 

a re Inal. iDavts. J.C.a 

Euperor. I ! • , 


-- — ' — Irn-.v- -Vjie ca-e rather SQSpici- 

ihe benefit of doubt 
J ) STATE V ASAD 

- • 41 PI,3 J A K 63. 

' — B tntfit of doubt — Paets pr.tid fitting ssi vnth 

• atxused is to 

• • molesting hu 

■ . ■ qaite as well 
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CRIMINAL TRIAL 
a:s tbe hypolbe$Is that (he accused had a deliberate 
intention of committing an assault on the deceased, the 
accused IS entitled to the benefit of the doubt and bis 
case comes under Excep IV to S 300 1 I* Code 

{.DahpSinzh o>d Blacker JJ") BaKMSBA v Em 
PEROR 18410 S25«12RL 209 = 40 Cr L J 928= 
41FLII S15 = AlFy 1939 Lftb 426 
•Burden ef proof— -Only ofproiKuUon — Charge «/ 
murder of •unfe agaunt hu haiiJ~£tse> tia/t to he frtred 
—Accused—I f bound to prove that noenmeias teen 
commilted~Evtdetce Act S X^tr—Stepe and effett ef 
In a prosecution for murder, burden 1 es on jhe prose 
cation to establish that the act alleged to con<tilate 
murder was really the act of a per'on other than the 
deceased The burden is not cast on the accused per<on 
of proving (hat ro crime has been committed S 106 of 
the Evidence Act would not absolve the prosecution 
from the duty of proving that a crime was committed 
even thoighitis established that tie accused had 
special knowledge on the point whether a crime was 
committed or not the deceased being tbe wife of the 
accused Much reliance cannot safely be placed on the 
conductof the accused which might appear to inaicate 
consaou'ness of ‘ome guilt (Pandraug Beta J ) 
KANAKASABAJ PlLLAI v EMPEROR 

60 LW 482 = 1939 MWH 883 
■ Burden of proof— Rule 
The cardinal or ba ic rule of the administration of 
criminal justice IS that the prosecution most prove the 


CRIMINAL TRIAL 

Where an accused retracts a confession made by him 
and alleges that It was not voluntary but was extorted 
from him by gross torture by the polce, resulting in a 
dislocated shoulder and two broken fingers it is the 
bounded duty of the Magistrate trying the ca'e to take 
immediate steps to have the accused exanined by a 
competent doctor (Tendency on the part of Wagisira 
tes and Judges to regard themselves as mere recording 
machines and not to take obvious steps for elucidation 
of matters before them deprecated and attention of Local 
Government drawn to tbe matt r ) {Young, C J end 
Blacker /) GURDtT ‘tINCP t> EmpeBOr 

ILR (1939, Lab 216 = 18110 924- 
llEL 899 = 40CrL J 614= 
41PJ.R 290 -AJR 1939 Lab’ 66 
■ - Confessten — Reliane’ tipot par/and disregard of 

lie r/st~Proprirty 

A confession by the accused should be taken into 
consideration with the utmost po^ible care It is not 
right for the Court to put reliance on a portion of tbe 
statement made by the accused which would implicate 
him in tbe eommi«'ion of a crime and to oi'regard 
ano her port on cimply b‘cau e it Would go against the 
prosecution story {Rachhpal Stngh and Itmatl, //) 
ABDUL SUBHAN S' EmpfrqR 

1939 A WR (H 0 768 = 1939 A Or C 182 
1939 A L J 966 
Confetsion— Retracted eenfctiten — Corrobo- 

ratten— /feeeistly for 


1939 M W N 1313 
Charge fa jury— Failure to direct jury at to 
reletaneyof eiidtnet of titular iraiuaeiiont—£feet 
If a Sessions Judge fails to draw (he atient on of the 
jary to tbe effect of law as to the relevancy of evidence 
of similar transactions there cannot be sard (o be a 
proper direction to the jury {Abdul Chant and 
Stngaravelu Mudahar, It ) SETTV In re 

17MysLJ238 

■' ' 'Complaint— Dismiiial ofSecond complaint on 
tame fact! — Maintainability 


Conftsuen—Subseyuently re reeled— Conviction 
—tVhen justified 

The general role is not to convict on retracted con> 
fe<sion unless they are corroborated R Norman ) 
EMPEROR p BHAChU Nath 1939 AM LJ 66 
Cenvietien — Bant of—£tidenee of handwriting 

expert 

To base conviction upon tbe evidence of an expert in 
handwriting 15 as a general rule very unsafe {Nawal 
kuhere, C J and Ran/itnal /) SARRARf RUGH 
NATH 1939 MLB 68 (Cr). 

w — Basit cf—Endenee of unlneeset int 
- — Sulfirieney for ceniicfim 

> opho d a conviction of the accused 
on the evidence of witnesses who are 
•meal to the accused more especially 
ly of the assessors are of opinion that 
I proved (Narriei, C J and Agarwala 
J, I «»-. ■JaIKO f EMPEBOR 

179IC 929 = 5 BR 822 = 11BF 428 = 
40CtLJ 318=1939 PWN 283= 
20PatLT S13=AIE 1939 Fat 292 
' ■ C onviction— Basts of— Retracted confetnen— 
Sufficiency — Law in Mysore 

In Mysore it is permusible for the Court to 6a'e a 
conviction on the retracted confe«4ion of the accused 
alone if in the opinion of the Judge it Is voluntary and 
‘ ‘ ‘ ’h ordinarily some corroboration is footed 

. / Cham Offg C J and Singaratelu 

• ) Narayana >air V Government 

•• 17 MysLJ 491 

etion— Basit of— Mere probability — Suffi 

, • « " >n must rest on something more sub'tantial 

^—Confetsion— Duty of Court— Accused 1 than a mere probability {Pandrang Row /) MOHI* 

M J, lorl.r, | DKK PlCHAi ROWTMJ^ W h'wS - 60 I. W 667 


Chellomalk Kewalmal 

ILB(1939JKai 228-179 1 0 898= 
llES 164 = 40 CrLJ 287=AIR 193981nd38 

■■■ Confesssen Conueiion on refracted confetston— 
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■ Cffnn(tiim-~Eri<iene< far~Endinct ■ . . ■ • 
/f tcitmelt. 

What a witness does rot saj is not 
evidence on which the accused person can b* 
tboQSh it ma; be that the witness is not telling all he 
Vnows. /.C. end It'eslem, J.) SHEWAKRAtl 

ISSARDASr. EmPEROK. 18210 461=12 BS 8 = 
lOCcLJ 661=AZ£. 1939&mdl30 

■ -Cen^ictun—Sytfieiam. 

In order to record coneiction against an accnsed 
person there mast be su£Bcient evidence to prove that 
the cSence was committed by him as snspicious. how- 
ever strong, cannot take the place of legal proof. 
iAidul C.J. and Kttklu, J,) iLMUN v. 

State. . llPJiS J. &K. 17. 

■ ■ ■Defence— Right of accused to select — ‘n—- ~ 

of his choice— Advocate catted as witness foi , 
tion— If bound to withdraw from ca*e— 'Test — 

—Power of Court to require advocate to wiihdi 
LEGAL PRACTinoNER— A dvocate. 

41 Bom 

-Dutyet Ceurl—Caree'ttitif eul ef pirty lacitatt 
—Ditif ta atrerieiH eauit ef Iranile—ffajrtey fcidenu ' 
—Admitnbililv. 


" ■ Duty of CoHrl—Preteclion against abuses of tKt 
crtmtnal proeedurt. 

A ctifflinal prosecution which has little chance of 
al'imate success, is frequently used as a means 
of annoyance In such cases it is the duty of the Magis* 
traie to protect the public against such abuses of the 
criminal procedure. {^Norman, /, C. A.) BanO v, 
RAHUf BaNO. 1939 A.M.L J. 41. 

— " Duty of fohce— Raising of communal qutstions 
I —UnJciirahlily. 

I Police Officers are not to be permitted to raise com- 


ble unless that thud person is examined as a witness 
or unless it becomes impossible to secure the attendance 
of (ueh person. {Aearutala J) NarSINCh Sinch 
t'.EMPEROR 1939PW.K 712-20Patt.T.66S = 
A IB 1939 Pat 659 
Duly »f CeuTt^Ocleq in t'ying oase—Dtloy of 
ever two yttrt and fivemmtht tnvehtng 3** * • 

nunlt^DePreeatton ef. 

Although the Magistrates are busy and . * 

impossible to avoid postponement of a case «• . ■ • * ' 
ly because the Court Is occupied with other \ •, 

a case is dragging on for months a ' 
sonirbody's duty to see that it is fixe 
can certainly be taken up and di>pc 
A delay of oier two years and five 
of a case under the Prevention of Gambling Act, involv. J 


41B3SILB 974=AXB 1939 Bom 465 
■ 'Duly of Court— Events which might happen after 

prosieulion — If can be taken into eon'ideration 
A Magistrate trying an accused must, 
dispose of the case, take into considerai « 

events that had taken place until the dale « 

accused was prosecuted, and cannot take i 
tion the possibility of *0771? act that the i 
do subsequent to the proseculioti > 

Iyengar, /) MaKJaPPA v. Gove • 

Mysore. **./ 

— —Duty of Court— Evidence entirely iirtumslanliak 
—Two interpretations open — lUhteh to be adopted— 
Considerations 

Where two interpretations are possible in a case m 
which the evidence IS entirely circum»tantial, it is not 


JjC.ana Looo, J ) shlwakam r tMPt RUM 

184 1 0 474 = 12B8 107= 

, AIB. 1939Slod20g. 

— Duly ot proseiulion— Delay in iiiveitigalion, 

I preliminary inquiry and m laying the charge— E/feit 


minary inquiry ana in me laying or a (.barge, these are 
featuKs which have to be taken into account by the fury 
in considering the guilt of the accused. (.Pandrang 
Korn,/.) Emperors- Krishman. 

1939 MWJI 1213. 
' Duly of prosecution — Duty io place entire fxn- 
denee before Court 

U IS the duty of the Public Prosecutor tocondnet the 

...v e, .< i. jfioald be not to 

t to see that justice 
re place before the 
iccused persons and 
•e by not calling the 
he did not believe 
■ Judge and not for 
lether the evidence 
shoald be believed or not {Dunktey and IVnght, //.) 
NCaSarKeE* THeKinG 

A IB. 1939 Bang. S90 
— D uty of prosecution— Eiaminaticn of eomp/ai nr— 

Plecetsiiy—Eaiture to examine crnipiainant— Propriety, 
A PTWirt should not coantenance or approve Of a 
, ■ not examined. 

I case ■ 
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CRIMINAL TRIAL 

■■ ■ ' — Duty of prosecutton-^ExaminaUtn of tyt-vut 
Hestes—Hule at to 

Though ihe prosecution need no( call all the ejte 
nesses, irrespective of considerations of number and of 


Duty of prostcution — Placing of entire evidtnei 

before Court 

It IS a w ell established rule of law that it is the boun | 


and nhich portion is fal°e The prosecution has poner 
no doubt to elect one set of evidence nhen there i< con 
fueling evidence But their duty is to ‘^ee that the trul 
Judge IS informed about the opposite version and then 
It mil be for the Judge to decide ahetbei he should hear 
the evidence or not Where the prosecution suspects 
the bona fidet of the case as put before the Court by 
#a«pending the investigating ofEcer it is their duty to : 
place before the Court the evidence of all the witnesses 
examined subsequent to the suspension Else It is most 
unfair to the accused vsho is entitled to take full advan* 
tage of all pomes which might throw doubt on Ihe prose 
cntioa story (Ra kkpol Smgh and ftmail, //) 
ABDLLSUBHANn EMPEKOR 

1939 A W R (H 0 ) 768 •= 1939 A Cr O 182- 
1939 ALJ 966 

— ^“Eoidtn t—Appreeialion—L>tterepaa<itt 
"There is unfortunately a frequent tendency to lay too 
much stress on di crepancies without ar 
apprai<e their teal value and effect 
experience that discrepancies do occur even 
ments of perfectly honest w itnesses w bleb at 
to diB'erenceS in individual faculciei wit 
observation recolleeiion and recital of 

1 J . V . l 

t from 

■ ony of I 

when 

there is general agreement as to inateiial ciicum' 

ST” 


CRIMINAL TRIAL. 

Evidence which is unreliable must be deemed to be nn 
reliable against all the accused persons It cannot be 
said to be unreliable as against certain accused only 
and reliable as against others when the witnesses are 
ne {Pandrang Row J ) MOHI 

•b • THER V Emperor 

1939 MWN 879-BOLW 667. 

Apprectahon of Statement after 
> nahog ntdence 

witnesses kept quiet for three full 
f\jftce fiepresenf vemon ol fie 
n some incriminating evidence was 
* ^ lem IS sufficient to rob their evidence 

ofall value {Abdul Qayeom, C J and Ktthlu /) 
iLMUNe State 41 PLE J & S 17 

— ‘Evidence — Appreur's teilimony—Value~’Peli- 

not the statement of 
into consideration or 
■ which will depend on 
the circumstances of each ca^e Beyond <iating that the 
statement of an approver must be very thoroughly 
scrutinised and should not be accepted unless it n corro* 
boraied by other independent evidence m Ihe case no 
bard and fast rule can be enunciated which will govern 
all cases {kathhpal Smgti /) BBOLA NaTH p 
emperor 18*10 m-12EA 189- 

40CrL7 B56*19S9ACrC 9S.19S9ALJ 785- 
1939 A WR (H 0)464- AIR 1939 All 667 
——^Eiidenee— Charge under St 201 anl 302,/ P^ 
Code—Sfafementt by oieuted to pehet—Ute of m proof 
of charge under S 201— Admutibilit} at tubilanlive 
ttndenet of offente under S 302 

Wbere the prosecution rely on certain statements 
made by the accused to ihe police to convict them of an 
oSence under 5 201 then they can only do *o by 
showing by other evidence the falsity of the statements 
Those statements cannot themselves be used as subslan* 

‘ » . .V >101, 

I in 

. : ■ . i- 

AlR 1939 Btsd ISO 

— Epidenee—Cireumtlantittl tvtdenee— Charge of 
murder— Contichon bated in tuch tvidence—fl’hen 
tuittded 

INhete the charge of murder is ba<ed purely on 



I witnm all Human p ouauiiity i 



deliberate attempt 10 suppress Or depart from the truth I 
U is unfair to discard the direct testimony of witness | 
merely on ground of so 
general agreement as to 
1934 Lah 710 Foil 

//) PurKHAo ■ « 

—— Evidence— dfprt 

held unrehablt agomtl • 

on againtt ethers 


- — Fvidtnce— Index with notes of things laid to- 

htne hatPened at vartout points m the case— If can be 
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CBXMINAL TBIAI.. 
anJ ■ ■ I . • ■ 

roTHAL. 18. ■ ■ . ! I ■ ■ : ■ 

11E.P. 65 ^ 

- -Enienct—Preof—Ditbehntd »/ auu- I 

ui—rf can it treated 03 proof of a fact for fie prate 

No fact material to the prosecnlion can 
Solely by a statement of the accused which 
does not believe. {D /!. A’orman.) Chane 
EilPEROR. 1939 A 1* * • 

* —Endener—Rcltalittly—Preitcutton teti 
unrthahle~Eitdence in favour of a.kUsed, it eon Pe 
relied upon if accused. 

Tboogh a prosecution witness may have been foand 
by a Court to be an anreliabte witness, neveitheiess the 
accQ'ed is entitled to lely on the statement of soch a 
Witness and particalarly ict where the ciirumsunres 
Support the statement. l^RaeAkfal Sir 
JJ) Mathura t. Emperor. 

1938AWB (HC.) 849»J I. 1 

— — E -.idenet — Kifkt of areustd to 
JtTafistrale. 

Undoubtedly, a Magistrate is bound to allow an 
accused to defend himself, but on (he charge brooght 
against him and to which be has to anewei. but (he 
Magistrate should not allow for instance, an accused 
person charged with theft to bring evidence to justify 
hb theft He can however bung evidence to explain 


£ind'ti<e—StaUf»c>.tf if oeeuttd to poltee—Utt 
of agatntt ea’Oeewed—Sufictencf for eonvttlion. 

Accused persons are to be conviaed upon the evidence 
produced ty the prosecution and not by the statements 
made by eo>aecused in the trial. A person's position as 
a witness or accused is, to far as the admissibility of 


I CBIMINAL IBIAL. 


p. uMPEKUK. til a'.LK. eUH. 

Airtt tnfermaison report —Suffeseney to iate 
tenitcttcn—Ckargt under Ss 20l and 302, / P. Cede — 
Inertminaiery report iy accused— Use and evtdenttary 
value of at iattsof centicttois 

In » trial for offences under S 302 or S. 201, a first 


■essei uueuce uii 
can, in certain c: 
of causing evidence to disappear, there Is evidence, 
osoaily other than the mere statements of the accused, 
(o show that they have caused evidence to disappear. 
Though in a trial for an offence under 5 301, the first 
information report can be made the basis of a conviction 
in such a ca'e the accustd is not tried for murder and 
bis fif't information is not a confes'ion. {Datst, J C, 
and Weston /) SkEWAKRAM ISSAFDAS S' Em. 
PEROR 1B2 10. 464»12BS 8-40CrLJ661- 
Al£ 1939 Bind ISO. 
/vender of eia'geS’Sevirat ciarfet of unlawful 
astemilf unti common object end rioting and otAer 
offeneetagasHit several pertons— Common oi/eet ssot proved 
^Josnttrtal and cvniiction of indtvsdual offinett— 

nine Charges, 

• forming of an 

>mon object and 
of ihat cominon 
common object 
e accused were 
P. Code, but 


t witnesses 


——Evidence— Value of 
Existence of minor discr 
any difference and shov 
witnesses are not tutored 
Rannimal.J) CHOTHOi- oA 

— Evidence— Value of— Per 


The fact that the witness is a relation of the com- 
plainant Is in'uffident for discrediting his testimony 
onlets it is further shown that he Is a partisan of the 
complainant or inimical to the accused {/fewol 


41S- 
■ ■ 117- 

A.1B 1939 Mad 406 ==(1939)1 M.EJ 259. 
-——Judgment — Duty ot appellate Court— Censidira^ 
Uon ofdefenee eindenee — Meiesiily. 

It la the duly of an appellate Court to consider the 
defence evidence for what it may be worth, with as 
much care and attention as the piosecution evidence 
(fnfess this is done, the Judgment is vitiated and is no 
judgment in law, (/tadiakmkna Srifariiva, y,) 
HULiUio.CKHtrrEY LaU 1939OA.e20- 

1939 O.W 1105 =1939 A W.E. (C C ) 
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—— Judgment — Renarkt agaimt pertOM nnt . j t 

Court and wilAout affording opportunity /• 

Uon— Expunging of 

Remarks made in a judgment against a 
was not before (he Court and remarks mad 


irotn toe tircumsiances ot the case ai 
IS not sufficient Tbe inference of 
on); reasonable inference to be drann from the arcum 
stances (^<Kir JC wd Lebo /) ShewaraM v 
EmPBROR 18410 474 « 12 E 3 107- 

A I R 1939 SlQd 209 


— — J ury trial— -Charge to tury—Duly efJudgeU 

explain funelioni of Judge and lury 

It IS necessary for a Sessions Judge in his charge « 
the jury to explain to them the functions of the Judge 
and jury, as otherwise the jury who are laymen may 
oieistep the bounds of their funoion {^AbdulCham 
and Stngjravelu Mudahar JJ t Settv In re 

17 MysLJ 230 
Praeli ee—Predetettor^t orders— Going behind— 
Compettney 

A Magi'trate is not competent in law on tbe same 


* Procedure— Rettorat'on of proceedings dismissed 

‘ tuU — Powers 

ts noprovision m the Cr P Code which would 
a<e dismiss'd for 

• •• Gmihai 

: * * ‘ ‘ • .* . 59 O WN 974- 

. ■ WE (C C ) 277 

— -.Revision— Q isstiens of facts— tf can be raised 

In revision the High Court cannot allow the applicant 
to introduce questions of fact which as they were not 
disputed by implication were admitted in the lower 
Court {Davis JC and Tyabji J) NEBHANDAS 
IIOLLARAMt' EitPEROR A IB 1939 Slod 837 
Sentence— Considerations 

In a criminal trial a sentence must be passed which 
i« considered proper in all circurastan'es of the case 
regardless of tbe consideration whether it should bean 
appealable one (Shatv /) TiiE KING e MauNG 
SawHaN 179tC 716-40 Or.LJ 248- 

llEE 313-AXE 19S9BaQg 69 
'■ ''“Sentence — Conviction for murder—Case calling 
for redaction of sentence— Sentence of death— Pro 


AIK 1939 blod 312 
—Procedure — Complaint — Disposal — Duty of 
magistrate to exercise independent judgment — Dismissal 
of complaint hy mere I sue of summary under class C — i 
Legality Ses CR P CODE Ss 20(i-203 

I LE (1939) Ear 277 
—Procedure — Joint Inal of several offences — Rule 
as to— Corpus </r/irfr— Relevancy See Cr P Code i 
S 255 1939 P W N 300 ' 

i -Procedure— Plea of absence of turisdietian tef 

kild — Transfer by District Magutrate to another 
Ma gistrafe having lunsdicUon— Legality 
Prtiiioner who was charged with an offence before the 
Sub Divisional Magistrate of / objected to the iuriadtc 
Uon of that Magistrate Ihe Magistrate upheld tbe 
plea and submitted the records to the District Magistrate 


I ' A IB 1989 Pat 388 

~ — S entence— h me when accused is mtkout means 

I There is no point in imposing a £ne on an accused 
who IS apparently without means and incapable of paying 
it {Dames, / C S.) EmperoR v KaRI»> 

1938 AIHX. J 134. 

~ ■ •Sentence — Specific offence Proved to It connected 
with the general eonipiracy for which sentence imposed— 
I Additional sintenci for specific offence should not be 

I Where a person’s proved connexion with the speafic 
offence of cheating is only through the general conspiracy 
to cheat and he has already received a sentence of a 
certain term ot imprisonment for his pait in the general 
conspiracy, there should be no additional sentence on 
the fAcatifig charge {Bartley and Rau, JJ'' SOLO* 
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CKDIINAIiTftlAL. 

MAN E2EKIEL r. Emperor. 69 c L J. 298* 

A.I.B. 1939 Cfti. 376 
Tremft r— Greundt—^IipHrati ter^glfadmil 
tinfmJeiut—lfttifficitHt g’^eunJ, 

While u IS ea«y for an appellate C 
this or that evidence should not have b 
the record, it is not so easy for a 
recording the evidence constantly l 
advocate and shut out the questions and ansacrs the 
purport or purpose of which may not be clear nnlil 


CEIMINAL TRIBES ACT (VI or snnn v 
Afplua’-thty — ComieutH uaJtr S ^5 
J°risr unJtr S, 330, A 

tailed far. 

S. 23 of ihe Criminal Tribes Act is r 
the case of a person conVjcfed under S 
who has been previously convicted of 
S. 3S0, 1 P. Code Neither S 380 n 
Code, IS an offence mentioned in Sc 
mmal Tribes Act In'ocha case > 
tence ts called lor as requited by S 
y) MosAHEB dome ». Emperor 183IC 660- 
8BB 978-1939 P WN 627-12 B.P 177- 
U0Cr.LJ 833 (2) -20 Pat tT 879 
■8 23(l)^Ce‘n/rue/iaa—"Sffetal reatonetathe 
efnlrary"^DeUrmiitalieHof^^ireumitaneet l9 it can- 
Mdrr/d If 

There is no reason for holding that the “special 
reasons to the contrary” in S 23(1) of the Criminal 
Tnbe< Act mast be something apart from theoatareof 
the offence, such ai )oath, illness, age or sex The fact 
that the offence ts not of a very serious nature may form 
a '^peciat reason to (he contrary” aichin the meaning 
•• -- ”> be Court must 

• in determin 

not mificiing 
us conviction 

tooW place a longtime ago. the nature or the offenceof 
which the accused is convicted, and the 8etiousoe«s of the 
previous offence, to be judged generally from (be sen 
tence imposed, are all circumstarxes which the Court 
must consider in determining whether there are ‘‘special 
reasons” {Stauinenl, C.J and Lekur, J') EMPEROR 
r>. MagaN Uhika ILR (1933) Bom 169- 

181 10 786-40 CiLJ 665-llRB 350- 
41BomI.E Z81-AJB 1939 Bom 153 
— -S. 23 fl) (b)- "Sfetial reaiemtatie ttmlrarf' 

—Afeaning of 


CROWN GRANTS ACT (XV OF 1895)— 

hihty — Grant of lapir t>y Gottruoient to it tmoyed to 
long at any of grantee's rurtivort tiould tttrvtpe— 
Slipulalion that grantee should nd transfer arty part af 
tttate by way of s\le or by treation of tnoMarrart iettstre 
— ‘Effect of 

Y.D. i939~3i 


CUSTOM. 

A tenure was created in 1842, by the proprietor of 
' an esiate, and granted in constderalion of services to be 
tendered as barkandaz. The estate was subsequently 
forfeited to Government, and in 1881, iherewasa 
‘ ‘ Jagirdar 

■ • grant was 

ices at an 

- for the 

descendants of an earlier jagirdar to enjoy so tong as 
any of his descendants should survive. There was a 

... .. .1... , power to transfer by 

.. 

grant 

(hat 
Id not 

) that 


S Z— Effect of. 

The effect of S 3 of the Crown Grants Act is that 

■ ben a grant has been made by the Crown, the Cronn fa 
not with reference to that grant, bound by any of the 
sections of either the Tenancy Act or the Transfer of 
Peopeetf Act or the Centraee Art. (Sennet and P'ernta, 

//.) Gava Prasad tr secretary op State, 

leilC 684-11 RA.687* 
1939 A. WR (110)166-1939 A ty 164- 
1939RD. 15S-A1B 1939 All 263 

CUSTOM. 

CastomatT right 
BTidence 
Family custom 
Oapawals of Qaya 
now made 
Jodlctal decfsloss 
Personal law 
Proof 

Bight of prlYacy 
Supersession of Hindu Law 
Validity 

■ tMarwar) 

— —(Punjab) 

Seealto HINDU LAW — CUSTOM. 

— •Customary rtght— Proof of 
In order to 6nd a customary r ght, enjoyment for a 

• ea^ementary 

certam land 
I .ed as Lreniat* 

I years, peace- 
onarasn./f.) 

' • • •• .R73(ClT.). 

. value of. See 

Wajib UL-ARZ 

Frtdence — Afpreeiatiou — Ftndmg — How to be 

Where a custom is pleaded and evidence is let in, in 
order to arrive at a finding, the Court should consider 
ole and the finding should • * 
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CUSTOM 


CUSTOM 


upon the cumnlatire effect of the entire evidence 
{^fftamatuUah and Baifai, JJ') MaHADEO r 
Baleshwar Prasad 1939A1.J 708- , 

igSSAWB (HC)671-1939 BD 49S» 
A 1,B 1939 AH 626 
■ — ' Fvidence — Instances fati Admis<ibilit]r 

Ste Evidence act, S 13 41 P li.B 21- 

A I B 1939 Lab 362 

Fact of adoption disproved— Certificate as to 

custom— If can be granted See PUNJAB COURTS 
ACT, S 41 A I B 1939 Lab 135 

' F amily custafn—Exelunan ef daughter! from 
inheritance — Brahm Gaur Tkakurt of PauHtjau eiia/e 
In SAah/ahanfur dttlrui 

Among the Brahm Gaur Thaknrs of the I^«a>an 
estate situated in the bhahjahanpur District of the 
United Provinces the custom > « - — 

mon practice in the family of 


620- 

■ 167- 

90- 

• 143- 

* 116- 

1939 ALJ 264-41 Sum LB 700- 

AIE 1939 PC 22(PCJ 

I « ■ Family euilam—Praaf — Excluuon of daughtere 
^/Mitanee* ef euttam taki»geffe<‘—Jf need be fraied 
Where a family custom 
from inheritance la pleaded 
such a CBStom taking effe 
George Lewndet ) A|AI VeR 

XLB (1939) Eftr 98t. „ c .. v > • 

1939 PWN 143-1939 MW N 217- 
IIBPO 145- 1939 ALJ 264-41 Bom LB 700- 
179 10 620 - 1939 A W K (P O ) 1- 
1039 OWN 157-41PLB U2-6 BB 312- 
1939 OLB 90-AIB 1939PO 22(PO) 

—— Family euitam— Proof of 
A family custom may be proved 
the fallowing kinds of evidence 
though not conclusive these , 
affording the views of Governm 
when there was no controver«y 
Judgments of Courts by whict 

judicialTy tecognfsed (f) Statements byperKwis having I 
speaal means of knowledge about such customs 
JAITMALSINGH S' RaWAT HeERSINGH I 

19S9MLB 14(IE) I 
Family custom— Proef~OpinieH of retfonsible 
members of the family— Admissibility— Value 

Where a family custom is pleaded the opinions of 
responsible members of the family as to the eaisience of 
such a custom and the grounds of their opinion though 
generally in the nature of family tradition are clearly 
admissible There is no reason why such testimony 
should be disregarded iSir George Lousndes') AJAI 
VERMAr VaJAI KUMARI 

ILB (1939) Kar 98(PC) = 43 C WN 685- 
17910 620 = 1939P WN 143-1939 MWN 217- 
IIBPO 146-1939 ALJ 264- 

^ T> - •mt, »«)! = 

12 - 
»o) 


^ nter 

ference in second appeal See C P CODE S KW— i 
Custom 1939 OWN 372' 

See also 1939 AWE (H C ) 313 
I , .—Finding on custom not based on any evideno— I 
Certficate if necessary for second appeal See PUK/AB 1 


COURTS ACT, S 41 AJE 1939 Lab 356 

— -Gaywals of Gaya — Gift of gadi by sonless Gayawal 

—Effect See HINDU LAW— ADOPTION— GaYawaLS 
ofGaya 1801C 990-6 BB 616 

— — f/otv made 

Customs are made by the consent of the parties or 
by the operation of natural forces^ they cannot be super 
imposed by Government All that the Government can 
do IS to make the way easy for those who may be in 
favour of the change JaitMALSINGH v RawaT 
Heersinch 1939 MLB 14 (IB) 

judicial decisions— Value — Considerations See 

Evidence Act, s I3— judicial decisions 
I 1939 ALJ 708 

' Personal lavs — Appheabthty — Presumption— 

\ Burden of proof— Agriculturists tribes of Punjab mi- 
'' o/ suecetsion 

any presumption in 
verned bj customary 
t must be proved 
neither S 5 of the Bombay Regulation IV of 1827 nor 
S S of the Punjab Laws Act raises any presumption of 
any custom as against the general or any personal law 
It IS only when custom is established that it is to be the 
rule of law Any 'pecial custom or usage modifying the 
ordinary law of succesMon should be ancient and mvarja 
ble and should be established by clear and unamb guous 
evidence The best evidence of custom is found in 
connection with the division of land and the Revenue 
" ' value when the 

parties belonging 
grated from the 
ein, /) AISHa 
}39) Ear 475- 
185 1 0 87-AlS 1939 Sind 263 
•—Proof— Central eustem—Speesal custom derogat 
SHg from general— Burden of proof 

Where a person governed by the customary law seeks 
to derogate fiom the ca<iomary law in favour of a 
speaal custom this like a general custom must be 
' ncient and well established 
n old custom has fallen in 
by a new custom the new 
evidence of conduct over a 
VIS J C and Tyabti J ) 
il 

' JLK fJPJWBar 475-28510 57- 

A I B 1939 Sind 263 

— —Proof— Hindu Iavs— C ustom at to grant 
ef mamtenanee to illegitimate children of members — 

I Reasonableness— When tan be held to be established— 
Emdentt requisite 

A custom in a Hindu family to grant maintenance 
cannot be regarded as being unreasonable but custom 
can only be relied upon where It IS ancient certain dnd 
where the evidence falls very short of proving this the 
custom cannot be held to be proved The fact that 
among some fam lies provision has been made for the 
maintenance of illegitimate children of members of 
their families cannot be regarded as vufiiaent to prove 
a simtlar custom among other families belonging to a 
different sub caste (teach C J and Kruhnaswamt 
Ayyangar, /) MAHARAJAH OF VeNKATACIRI v 
RajaRAJeSwaRA RAO ILE (1939)Mad 622= 

49 LW 717-J939MWN 622= 
AIR 1939 Mad 614-(J939)1MLJ 831 

— Proof— Right ef villagers to use land of 
another at graveyard or bunal ground— Easentsals of 
—Uneertatnty as to extent of land used as Bunal 
ground— Effect of—Pffuier of Court to define limits 
arhtranly 
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A Court thouM not decide that a local custom exists 
entitling the residents of a Tillage louse a plot of land 
belonging to another as a grasejard or burial ground 


I CUSTOM (Punjab). 

v. KailaSH Chand. 183I.C 794-12BL 187= 
l_ 41PL.R 21®A.IE 1939 Lah 106. 

„ ■— (Punjab )— — Mienatien of houso nht 


tion whither the custom ot priracy existed in me 1 
plainiiH's cctnoionity. (AVa’fll Kuhort, C./) COPILAI, ■ 
o FATEHLAL 1939 M L S 8 (Civ ) 

. — Stittrutnon of Hindu Lam — SutHtalt 
A n^tom in snptnesslon of the ordinary roles of 
Hindu Lav, must be ancient, certain and seasonable 
and being in derogation of the general rules of Ian rnuM 
bepro'ed by very strong evidence and be con'iroed 
strictly. (Hamifton, /) JaounaTH SihCH p 
BiSHESHAR biNGH 178IC 950- 

leSSOVfK 1267-1939 OA 2-llBO 127= 
A I B 1939 Oudb 17 


ral or opposed to puuiic puiay. a lusioiu laiiuui ue 
declared to be invalid on general considerations or 
bRause It IS at variance with (he provisions of Hindu 
Law {Aidul Rashtd, J) Habi SinGH Prem p 
MotI KaM 181 I C 96 - 12 B L 161- 

41F.LB 417-AIB 1939 Lah 196 


4ix'.ajxl &<■< — A aiv. lauir xiau oo. 

(PUtlJaby— .4.fwe matih — Right of— Village 
Noon Hatkti^ Dish let Mianwali 
The meaning of the n apb nl-arz of the village Koon* 
Nasheb. Disirrci Miannah, is that Ihe adna malibs, 
whose land has been completely submerged, have a 
special light to get from existing banjar shamilat or 
from other land, which has emerged, areas equal to 
tbeir submerged areas Such land can be taken ^ tbe 
adna malika Krmtdiately after it reappeared and though 
ihuii muM be paid by the adna maliks to the ala malilcs 

the payment thereof II not a condition precedent to the 

_l...L.t,y 

* IS 

* K 


According to the custom relating to adoption among 
the Sara 'ub caste of the lat tube in village Hans, 
Tahsil Jagtaon. District Ludhiana, no special furma- 
lilies are considered necessary in ca<esof adoption but 
a mere declaration of adoption and general treairnent as 
a son are consi^red sufficient IVhere there is a deed 


trary to public policy (Na-jial Kishore,C J and Ran 
ittmal. J') Mohammad Ramzan o. IDU 

1939 MLB. 101 (Civ.) 

(Punjab)— Abadi — AU/nahon of home sites — 
Right of non-profrutors — Prnumphon 

Tbe initial presumption is that (he aisdi belongs to 

the proprietary body ’ ’ ' - 

although they are ent 
are not entitled to al 
heavily on the non pr 
alienation. '-^Shemp. j > 

Chand 18SIC 794=12 R.L 187= 41PLB 21= 
A.IB 1939 Lah 105 
' (Punjab) — Abadi — Alienation of house sites — 

Right of non-proprietors— Proof of enttom 


A IB 1939 Lah 62 

(Ponjah)— Xi/ppr/en— /air of Gurgaon Diitrict 

—Adoption of tnarned penon 

Among tbe jatv of Gurgaon District when an 
adoption of a married man lakes place, and all the 
rerrmomes connected with Hindu Law adoption are 


18410 96-12RL. 161 = 41 PLE 417- 
AIB 1939 Lah. 196. 
■ (Punjab ) — Alienation — Aneestral propertf— 

fust AvST. menmngof 

. j.i — . fij ,g actually due and is 

. • ' to public policy, and 

— ■ . act of reckless extrava- 

• • * with the iotestlcn of 

• < ■ • ■ doners. {Lord Romer^ 
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SuRENDAR Singh v Ghumm Mohammad 

66IA 177-4lBomLB 1245=6BB 639» 
4S0WN 786 = 41PLR 464-1939 0LR 316* 
1939 OWN 657=11EPC 253- 
ILR (1939)Kar ^68 (PC) 60 LW 23« 
1939 0 A 653*1939 MWN 1177* 
1939 AWE (P O ) 97* 181 1 C 308* 
A I E 1939 PC 150 (P 0 ) 
(Punjab)— AIifnatieH — Auettral fireferty^ 
//tctiiily~Exiiltnee ef dtertia! deht$ 

The mere existence of decretal debts is not snOicieot 
proof of there being legal necessity on He part of an 
ahenor of ancestral lands governed by the customary 
law of the Punjab It must further be shown that the 
debts which were decreed were just debts [.Lord 
Komtr ) SURENDAR ^INGH o GHULA&l MOHAM 
mad 66 1 a 177 41 Bom LR 1246= I 

6 BE 639-43 G WN 786 = 41 P LB 454= 
1939 OWN 657= 11 R P O 263= 
ILE (1939)KaT 268(PC)*60LW 23- 
1939 0 A 553 1939 M W N 1177- 
1939 A WE I.P0 ) 97 18110 308 = 
AIR 1939 PC 160 (P C ) 

' ' ' (PUD]ib)—A/j/fralJaa~ Anteitrol property-— 
IJetttsity—Onui 

In the case of an alienation of ancestral lands in the 
Punjab which is governed by the customary law the 
onus I es on the mortgtgee of proving e (her that there 
was legal necessity in fact wbch would justify the 
alienation or that he made a proper and ioeto ^^/enquiry 
into the alleged nece sity and satitSed himself as to the 
existence of the alleged necess ty But if be d scbarges 
the burden he i« not bound to see that the money paid 
by h Ri IS Betnally appi ed by the morteagor to meet ibe 
necessity (iW Eo'^tr ) SUREndaR Sinch » 
Ghulam Mohammad 66 i a 177= 

41BomLR 1215*5 BE 639-430 WN 786- 
41 PLS 454=19390 WN 657 11RP0 253- 
ILR (1939)Kar 268 (PC ) Rft t w 
19390A 653-1939 S 
1939 A W B (P 0 ) 97- * . 

AIE 1939 P 

■ ■ (Punjab) — Altinolttn — /i^eeewty— AnUcedent I 

debt ' 

Payment to d scharge a decretal debt const lutes neces 


, CUSTOM (Pnnjab) 

■ (Pnojab) — Alienation — Netetuly — Prcof~- 
Anteeedent endnor hetng altenee 

Where the original debt is a just one the alienee is 
protected whether he himself IS the antecedent creditor 
or not Hence an alienee even a hen be himself is an 
Antecedent creditor need not prove that the antecedent 


41 P L.E 627 

“(Punjab) — Ahena ton — Ne esuty — Proof— 

Anteetdent debt 

In ihecase of an al enation for antecedent debt there 
IS no nece5«ity for the alienee to prove anything further 
than (he exi»tence of that debt, unless there are circums 


——(Punjab) — Ahtnalioi — f^en proprietors — 
Landlords in Sobna — Right fa ehalltnge 

The landlords in bohna a though it is not a village 
but a town have no right to challenge an al enation of a 
hou e belonging to a non proprietor unless the landlord 
can show that the house was bullion land granted by 
the proprietary body out of (he sbainilat deh AIR 
1939 Lah 88 Reversed {Alduon and Ram Lall JJ) 
RANJIT SiNCH V NAWAB KHAH 

41PI.B 826>AIB 1939 Lab 648 
-■(PoPjab) — Alienation — Non proprietors — - 
Rights of—Rute as to 

In deciding (he queiiion whether a non proprietor has 
the right to al enate a house belong ng to h m broadly 
stated It may be lalcen as a rule that where a Urge 
number of unchallenged alienat ons by non proprietors 
have been taking place for a very tong period the onus 
should be placed on ihe landlords to show that they have 
This, they may be 
t and ihen the case 
that grant {Addt 
SINGH V NAWAB 
Khah 41 FLB 826=AIB 1939Lah 648 

Punjab) — Alienation — f/on prop ietert~ 
Rights of~yillage Afatara Dingnan Takstl Gark 


fuired to ducharge previous mortgage i 

Money required for (he di<charge of a prev ous mort I 
gage IS for neces^ty The fact that the vendee bas not ' 
paid the previous mortgagee does not mean absenceot 
necessity for the payment of the item iPh de J) 
Khamana » SiTA Singh 182lC80i(l)- 

12 BL 76 41FLE 16(1) 

A IB 1939 Lab 182 
— AUtnition—Neceisity —Proof— Ah 
(nation by male proprietor— Proof that ahenor eouJd 


— ■(Punjab)— Alienation — Pt-were of— Dhamtal 
Rasputs of Gmarkkan Teknl Rawalpindi District 
According to the custom governing Dhamial Rajputs 
of the Gujirkban Tehs I of Rawalpindi District a son 
(ess proprietor is competent to make a gift of an estral 
property In favour of his daughter {B/nde J ) NIZaM 
D(N» MT FaZALNOR 184 I C 46 = 

I 41PLE 793-12RL 147*AIE 1939 lab 259 
I — —(Punjab) — Alienation — Revernoner— Deelara 
I torf suit by— Competency— Alienation of occupancy 
‘ rtgkU 

A suit by a reversioner to declare that a certain 
al enation does not affect hs reversionary right is 


4l P LJl 4lS 1 Failure to ob/ect in mufelion proceedings — Effect 
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CUSTOM (Pnnjat). | CUSTOM (Punjab). 

If » person entitled to challenge an alienation U pre> Pilgrimage to Gaya by a widow is according to Hmda 
sent at the malation proceedings and does not object ideas ior the spiniaal benefit of her deceased basband 

when theie is eeery opportunity "* ♦- » v« I ._j _« u — ... .1 j 

cannot challenge the alienation s • 

y.) ABDULLA f. MEHAR8aN. i *. S ' ■ ■ • 


' (Poujab)— — /ki/M !» ekillemge 

—Pirson horn luistqutnt to altiuolton. 

An alienation of ancestral property cannot be chat 
lenged by a descendant who did not exist at the date of 
alienation. {.Aiditon and Riim i^ll, JJ) ChUHI 
Lal Raw Ram r. Altap ul Rahman. 

18SL0.451»12BL 115«A.IB 1933 Lab 290 
(Punjab)— /A/ to thallutgi— 
Remotf rntriiilner. 

Alihoagh the general rule Is that the proper person to 
object to an alienation by a female is the nearest re\er* 
sknary heir, this is rot an absolute rule. A suit by a 
remote reversioner to 'et aside an alienation by widow 
cannot be dismi!.<ed on the ground of its being specula 
tire, tf it has been brought in the interests of Ins 
relame who is nearer reversioner {,Stemp, J.) 
MOHAMMAD KMAN V. ]AN MOHAMMAD 

A IB 1939 Lab. S&O. 

■ (Punjab) — Alienation — Right to tkalltnge— 
Rneruentr— Nature of rigkt—Suil ly minor rner 
/I oner~Zj mitati on 

The right of the terersioners to contest an alienation 
by the last maleholder is not a joint and indivisible one 
and the omission by one reversioner to sue does not 
debar the others from the suing at all Each one of the 
reversioners has an independent and individual right to > 
sue though the deaee obtained by one may enure (or 
the benefit of alt The questr* . 

case. Is to be con>idered with ' 
ing (be plaintiS in each ease, 
u minor when right to sue t • ^ 
accrues to him, be is entitled to »- • - ' 

years of his attaining majority. ( 

HAtti SihOH PREM V. Mon Ram 

164 LC 93-12BL lei ’ 

A1 — I 

■ - -(PpojabV— ii/irwar/gn — Ri(Al to ehalUnge 
^Rtgkl of daugkltr-^Hindu Htt of Rohtak Ontnct 

A female has no right to contest an alienation by 
another female unless she is immediate heir and ibe 
alienor possesses a limited estate According 10 the 


ration reveritoHer~Rxact degree of relattonthtp— If 
material. 

In a suit for declaration by reversioner that a sale by 
a widow should not affect reversionary rights the exact 
degree of relationship is not material A reversioner 
however distant is competent to challenge a widow’s 
alienation. /) MANSA Ram t-. Sadhu RAM. 

A.I B 1939 Lab 654. 

(Fuuj t^')~Anceitral (ropitty — Decree against 
father—Executton against minor son — Forotepore 
D.sirsot. 

The answer to question 32 of theFerozeporeriwaj- 
I am to toe effect that a minor who has inherited bis 
father's estate is liable for his father’s debts does not 
mean that he succeeded his father as his legal represen. 
taiive It me.,ns that, tn order to pay the debts of a 
minor's deceased father, the minor’s guardian can do 
what the minor himself could have done under 
customary law. had he reached majority. Ancestral 
property in the hands of a minor son cannot therefore 
be attached in execution of a money decree against his 
deceased father AIR. 1937 Lab. 148. Foil {Abdul 
Rotkid . j ) nand Mal durca das V . NaZJR 
AHMAD 41PLE 635=AIB 1939 Lab 168. 

-(PUOjab) — Ancestral property — Properly 
aeguired by son from father by genuine salt~lf eeates 
la be aneettral 

Property ceases to be ancestral when it comes into the 


—— (Punjab^ preperty—Sale of aneettral 
property resulting in aceeleratien of iueeestien~--If 
renders property non antettral. 

A gift or sale of ancestral property by its owner in 
favour of a reUiiOn, the effect of which is direct accelera* 


customary law of Kohtak District a daughter has no 
right to inherit and is not therefore heir Hence she has 
no /rvur r/autfr to challenge alienation made by another 
female who IS full owner {Shemp, J.') Mam Kaur v 
MOHA 17910 824«11 EL 639 = 41 PLR 11- 
AX B. 1939 Lab 20 
“(Puujab)— fFrifoit' — Jasrotia Rat 
puts of village Suhho Chik in Cnrdaipur Dtstrut, 

The Jasrotia Rajputs of village Sukho Chak in Gnrdas- 
pur District follow custom and not Hindu Law. They 
are the predominant agricultura’ tribe of the district 
and the mere fact that many of (hem enter the army or 
take up other service does not mean that they have 
ceased to follow custom Hence a widow has no power 
to mortgage agricultural land to payoff her husband's 
debts bwause like Hindu Law it is not a case under 
customary Uw that a widow can pay off the debts of her 
husband which are time-barred or not olherwiserecover 
able. {Adduonand Ram LalUJJ') RtSAL SINGH ». 
ARJanDevi. 184 IC 89-12BL 158- 

A I.B 1939 Lab S19 
■ " ■ (Puajab)— Alienation — tPtdotu— Legal neeestily 

— Pilgrimage to Gaya. 


(ion ot succession, does not render the property gifted 
or sold non ancestral There is no distinction between 
a gift and a sale in such cases *rhe real test is whether 
I the alienation, whatever form it takes is or is not an 
I acceleration of succession. If it is accelerauon of suc- 
cession, it does not deprive the properly transferred of 
Its ancestral character. {Skemp, J ) Balwant SiNCH 
v.GukbachanSisch 184 IC 61- 

12 EL 150- AJB 1939 Lab 286. 
ft*nnjah) — Appliea'nltly— Mahomedan Jots of 
Punsah migrating ond settling in Sind — Lata applicable 
—Pumai eustom excluding females from succession— 
ApplicabiUty— Mahomedan lavs— Application of. 

In thecase of Jats (agriculturists) belonging to the 
Sunni Mahomedan communily who have migrated from 
the Punjab and settled m Smd under a colonisation 
scheme to cultivate land watered by the Jamiao canal, 
and who have migrated as members of the agTicnItnn<t 
Uasses. brmgme with them their cattle, their imple- 
ments and their womenfolk to live in Sind the same 
life as (bey lived in the Punjab, it must be held that they 
are Governed, even in Smd. by the customary law of the 
Punjab in matters of succession and Inheritance. It is 
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CUSTOM (Punjab) 

unreasonable to suggest that they did not bring with 
them when they came to Sind their " 
including the customary law of snccessiC 
customarylaw would not stand the si 
migration This customarylaw exclud* 
tare exceptions in the pre’^ence of mal 
Mahomedan Law does not apply to their 
are Sunni Mahomedans (Z>uw/ JC 

/) Aisha bibi*' Begum BiBi 

IliB (1939) Ear 476*=185 10 
^ AIR 1939 Slod 263 

■ ■^'0^\tMy^Appliceibility—Pr«of-^Tribe toniutt 
ed during priparatton of riwaj-i am 

The fact that a tribe was consulted during the prc 
paration ol the riwdi i sm of the district has always bem 


- Pnnjab ) — Cuttemary duti— Village Mandauh 


•ag 

Raj 

08 enforced as it IS unreasonable and oppressive It is 
not only the monetary aspect of the burden which is on 
reasonable and oppressive it is also t 
of the duty imposed on the banias 
unreasonable than the monetary bu 
are subjected The amount payable 
go on Incieasing as the number of kh * 

irrespective of the face whether any further advantage is 
conCeiredon the binia by the mutiipticaiion of the 
number of the kbewatdars (.Abdul Ratktd, J") 
DaSAUNDH! KHANr Sadhu AIR 1939 Lab 3l0 
——(Punjab) — DiStarbandhi— 

The ceremony of Daitarbandht or placing the Datt>r 
or tying it round the bead of a person is not a ceremony 
of selection but it is a ceremony of installation 
(Thomas J) ALl RaZA KHAN V NAWAZISH ALI 
Khan 1938 O A 845>= 1933 O W N 1167 

-'(Punjab)— •/m/aritfn righti~Dera Chan Khtn 
Haqquq i'abp»shi-—Authort/y «f 
The custom in the Dera Ghazi Khan Dist 
if any land IS entitled to irrigation from 
stream or channel it is definitely recorded as 
ID the document known as the > ** 

being a particular statement of individual rights clearly 


I CUSTOM (Punjab) 

I om, which has been established by the Local Govem- 


absence of the nwai t-am.. reference may be made 
to Rattigan’s Digest of customary law (Davn, JC 
and Tyabn, J) AlSHA BtBI o BeCUM BiBI 

ILR (1939)Kar 475=18610 87= 
AIR 1939 Slod 263 

“ 'cPonJab) — Riwaj 1 ^n—Evidentiary value 
Even itriwai i am is not supported by any instances 
the nteia/ t am must be looked upon as a strong piece of 
evidence (Bhide J ) Jai Narain v Mt ParSaNI 
18410 648(1) = 12BL 240=41 FLR 822 = 
AIR 1939 Lab 358 
■ ■ <PuinlabV~Riwa^ s aw.— Presiimpiiflii— « 

bulled by initancti of other tub divitiontof tribe 
Custom 18 a question of fact and not of inference 
Where the entries in the riwai-i am assert that a certain 
“ ~ * ■ nlar sub division of the 

to other sub divisions of 
rebut the presumption 
nwat I am (Bhtde, /) 
• • ‘ UR 

• I 147=41 PLE 79S- 

AIB 1939 Lab 259 

— “~(PonJab)— Afl/tfrfer ton— 'Jalaps 


A 193J Lab bbU 
(Panjab)— Juerr/rig" — Daughter— Hindu Jatt 
of Dsttnet Rohtak 

According to the customary law of the Hindu Jats of 
District Rohtak a daughter has no right to inherit 
(Skemp, J ) Ml Mam KaUR v MOLIa 

179 10 824=11 EX 639-41PLB 11= 
AIR 1939 Lab 20 
■ (Punjab) — Suceetston— Daughter! — Jo<tk Rat 
putt of Ckaiwal tahsil 

Daughters of Jodh Rajputs of Chakwal tah<il are 
entitled to succeed to then father's non ancestral pro- 


—(^X).'a\9Xi)Succesii0n—Daughtei—litahtamt of 


that is frequently given to her under customary law for 
her maintenance and the maintenance of her daughters 
(Addtton and Ram Lall, //) DHABMON » Ran 

Singh 41FLB 620=AIE 1939 Lab 563 


LaU,JJ') Karam BakhSh V Mehtab Bibi 

183 10 768=12BL 136 = 41 P L E 298 = 
AIR 1939 Lab 93 
- — «(PpaJab ) — Suecetuon — Daughters and colla 
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CUSTOM (Pnajib). 

-■ -'-(Pniijab)— cr tfficn—Teit, 

A place fibich bas got public buildme^ itke a school, 
di*peri«arj,polietsiaiion, po^t-office, which has Vnda 
populatioi) for 70 jears or more of over five thomand, 
which has got two or three bazars and 300 nr«IOO pocca 
shops and paved streets and which collected octroi dues 
over So years ago ma<t be regarded as a town and not 
a village. The mere fact that the tenure In the place is 
bhaiacbara does not in any way conflict with its being a 
town and not a village. (ASdnemanJ Xiim Lali.J/.'i 
RAVJirStNGH r NAWaB KHAN. 41 PLB 826 = 
A 1 B 1939 Lab 618. 

—{'Paait'b')~lViiiew-~Alintatien — Pauitrt" of— 
Au}JHs tf Puri Ktka 

Awans of Fura Neka are governed by custom 
According toe • 

bents the entl ■ 
life estate anc • 

tral property • ■ 

. . • .... 

A LB. 1939 Lab 61. 

(Punjab) — Will ~ hlHIulnan prtfrtttor m 
Jkflum Diiintl—Pasetr efbtateil. 


SECBEE. 

40 Or.L J. 419 = 1938 P.W.N. 832= 
19PatLT.846=AIR 1939 Pat 172. 
I — 8. 14(a) — Puntihmtnt~Dtierrtnt tenitnee 

An offence under the Dangerous Drugs Act is a most 
settons crime and a deterrent sentence must be imposed 
to stamp out such crimes {.Harries, C. J. anti Varma, 
,/) NiSAR AHMAD Emperor. 

6BB 499 = 180 1C.839=11BP.641= 
40CrLJ 419 = 1938 P.WN.8S2= 

I 19PatLT. 8l5=AIB.1939 Pat.l72. 

I DEBTOR AND CREDITOB-aj/^/#-A’»/-{r of ere- 
, ditas-~Promiie 6y debtor to pay out of particular fund. 

I The prinnple is viell established that when a debtor 
I promises to the creditor to pay out of a particular fund, 
the creditor has a charge on the same. If, therefore, by 


uad aiieaily uuaLiieu me luiiu \Aliiier ana a nunatar, 
//.) Ata Ul-Huq r. Sk. Md. Ramjan. 

43 OWN. 410. 


the Customary law is on the daughters claiming under 
the Will. {Abdul Rashid, IMAM ALt v SuCHRaN 
Becusi. A IB 1939 Lab 382 

DAMAGES 3-««/rfl(l) CONTRACT ACT, Ss 73 
AND 75. 

(2) Tntfrests 

(3) Tost— Damages. 

(4) Vendor and Pur- 

chaser 

■ -Riphl t^Prisuip/e usiJerlfinp—l" • 
by the opposition of another— If an tnsur) 
seme of the term. 

Damages are pecuniary compensation 
awards to a person for actual injury whic 
tamed by reason of the act or default of a 
such act or default is a breach of contract or tort 
Where a plaintiff alleges that the defendant’s actions 
in trying to prevent the peiformance of a certain cere- 
mony which the plaintiff proposed to perCotm, caused 
him much worry, that so-called worry is nothing but a 
mental perturbation or emotional excitement caused by 
the opposition set op by the defendants. It is of too 
trivial a nature to be regarded as injury in (be legal 
sense of the term That ‘worry’ cannot supply the 
plaintiff with any cause of action for damages. 
y) dipchand Kondanmal p. ManakChand 
MULTANMAL. ILE (1939)NaB 429= 

18210 18-UEN B04=1939NLJ. 184= 
A I B. 1939 NaK 164 
T enant holding over— Measure of damages. .SVie 
Landlord AND TENANT— Holding over 

1939 MLB. 219 fClT.). 
Wrongful attachment— Application forcompen 
sation under C. P. Code, S 95— Proof of special damage 
—If essential, ^'rr C P Code, S 95. 60L.W. 640 
DANOERODS DRUGS ACT (M OT 1930)— /‘rp- 
eedure— -Trial of offence under— Duty to avoid delay. 

In a case under the Dangerous Drugs Act, it is 
essential in the interests of justice that there should be as 
little delay as possible in the trial {Harries, C /.and 
Varma, j.) NISAR AHMAD p. EMPEroR. 

5 499 = 180 I.C. 839 = 11 B P. 641= 


— I lyoint ereditors^Separale suits— Competeitey 

Where the Tight of a person to recover certain debt 
has devolved upon bis sons jointly, they can only file one 
suit against their debtors for recovery of the whole 
amount Some of them cannot split the cause of action 
and sue for their share only on the ground that others 
did not )Oin with them as CO plaintiffs In that cue it 
would be incumbent upon such of them as are filing the 
suit to claim the whole amount on behalf of themselves 


■ S ecurity furnished by third party for debtor— 
Right of Creditor to proceed against debtor m case of 
inability to return security— Rule as to See COMPANY 
—Winding up. 1959 M W.N 1193. 

DBCRBB See also C P. CODE. 

Cossent decree. 

Coostitictios 

Bxecntabillty. 

ExecutlOQ 
Ex parte decree 
Interpretation 
Setting aside. 

Vsdldliy 

Variation by consent. 

- Amendment — Powers of Court — Limits to— 
Accrual of interest of third party in property affected 
by decree — Subsequent amendment long after— Corape- 
tency of Court See C. P. CODE, SS l5l AND 152 

41 BotnL.B 800. 

Based on admission on point of law by legal 
practitioner — Binding nature of See LEGAL PRACri* 
TIONER— ADMISSION. 181 1.0. 721. 

CensenI decree— Essentials. 

In a consent decree it should be and generally is stated 
that It IS “by consent ’’ bueb a statement is necessary 
and important because S. 96, C. P. Code, provldes'that: 
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unreasonable to suggest that they did not bring with 

them when they came to Sind their 

including the customary Uw of successio 

customary law would not stand the st 

migration This customary law exclude 

rare exceptions in the presence of tnal 

Mahomedan Law does not apply to theer 

are Sunni Mahomedans {_Davtt JC 

y) AisHA BiBit' Begum Bibi 

ILE (1939) Kar 475« 

AIR 1939 Sind 263 

“ "^Punjab)— /’roe/— - 7 '« 4 e <onxutt 
ed during- prefaratttn ef riwaj i am 

The fact that a tribe was consulted during the pre- 


$Q( 

Ra 

bet. u i.«u «« It IS uiiieasuiiauie anci oppressive Itisi 
not only the monetary aspect of the burden which is «n | 
reasonable and oppres»ive, it U also t 
of the duty imposed on the banias 
unreasonable than the mooetary bu 
aresabjeeted The amount payable 
go on incieasing as the numter of kh 
irrespective of the fact whether any further advantage is I 
confetred on the bania by the multiplication of the I 
number of the khewatdars (Aidul Rathtd J ) ' 
DaSAUNOHI KHANt' SaDHU AIR 1939 Lab SlO 
' ■ * CPunJab)^Distarbandhi— 

The ceremony of Dutarbandht or placing the Dailar 
or tying it round the head of a person is not a ceremony 
of selection but it is a ceremony of installation 
{Themai, J ) ALI RaZA KhaK v NawahSH ALI 
KHAN 1938 0 A 845 •= 1938 OWN 1167 

i-(pitnja'h)— /yrifafioM rtghU—Otra Gkau Khan 
firmer— Haqquq i abpashi— iiaMer-r/y af 

The custom in the Dera Ghan Khan Distnct Is that 
if any land iS entitled to irrigation from a particular 
stream or channel it is definitely recorded as so entitled 
in the document known as the Haqguq > abpafhi, which 
being a particular statement of indiridual rights clearly 
takes precedence over vague general statements in the 
viaiih ul art (hfitehel/, /* C ) PAfNDA KHAN p 


I CUSTOM (Punjab) 

am, which has been established by the Local Govern* 


to Rattigan's Digest of customary law {Davts, JC 
and Tfain, J) AISHA BtBlv BeGUM BtBl 

ILE (1939) Eat 476=18610 87= 
AIR 1939 Sind 263 

“—^vPuoJab)— Riwaj i am —Evidentiary value 
Even if ntvat t am is not supported by any instances 
•he ritaaf i am must be looked upon as a strong piece of 
evidence {Bhde /) JaI Narain S' Mr ParSaNI 
18410 648(1) = 12BL 240=41 PLR 822= 
AIR 1939 Lab 358 
(PnoJab) — Riwaj i am — PreiumpUcn^lf ft 
hutttd bf instancei of ether tub dtvitlont of tribe 

Custom is a question of fact and not of inference 
HU, ..»■«, I- J certain 

, 1 of the 

isions of 
umption 
hide /) 

. ■ 793- 

A 1 st suSe uab 259 

•^^~(,^tl)ti)))-^Sueeettieit~~/fatadar iOH—'ya/apt 


A I B 1989 Lab 660 
—•“i^Xi^izVi—Suteittion—DaugAter—fftndK /alt 
of D‘>l'>et Rohtak 

According to the customary law of the Hindu Jats of 
District Rohtak a daughter has no right to inherit 
iSkemp.J) Mt MamKaURp MOLIa 

279 10 824-UB.L 639-41FLR 11 = 
A in 1939 Lah 20 

(Punjab) — Suecetnon—Daughtert — Jtdh Eat 

putt of Chahtua! tahsil 

Daughters of Jodh Rajputs of Chakwal tah<il are 
emitted to Succeed to their father’s non ancestral pro* 
perty in the presence of collaterals of the 4th degree 
(DallPStngh /) ALLAH DITTAP MT TaKHTAN 
18SI0 844 = l2RL 146 (l)=41PLIt 770- 
AIR 1939 Lab 261 
■“■““(Punjab)— 3'«c«jrtan— /)<ra/4/rr — ef 
Lahore Dutnet 

According to the taauh ul ars of Lahore District, 


that is frequently given to her under customary law for 
her maintenance and the maintenance of her daughters 
iAiduon and Earn Lall, //) DHAFMON v RAN 
Singh 41PLR 620-ALR 1939 Lata 663 


Lall,//) Karam BakhSh p Mehtab Bibi 

183 10 768-12RL 136=41 P LB 298 = 
ALE 1939 Lah 93 
——(Punjab ) — Sueeeiiion — Eaughtert and eolla 


di 

th- . ■ 
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CUSTOM (Punjab). 

— ' ■ (Punjab )— er ttum—Tut. 

A place which bas cot public baildiog* like ascboot, 
<iupen<ar;, police station, post*o6ice, which has had a 
population for 70 jears or more of over five thousand. 


town and not a vill i 

RaNjirSiNGHr • ■ ■ »■ ' 

(Pnnjab) — tVn/aw—Alu"'*/'*" — Powert” af— 

af Pura -ffiia 

Awans of fora Neka are governed by custom 
According to custom when a widow of a collateral in. 
bents the enti " ' ‘ 

life estate am 

tral property . ■ ' 

182 , . ’ • 

- ( Punjab) — prepnetar rn ' 

Jktlum Dutrift — Paatr afbipuitt. 

A sonless Mussalman proprietor in thejhelum Disi> 
riel has the right to make a will of his anc^tral pro- 
perty in favour of his daughters The initial onus of 
proving that the will made by theif father »s valid mder 
the custonaiy Uw is oa the daughters claiming under 
the will. {AMul Pathid, /) IMAM ALt » ^UCHRaH 
Cequm. air 1939 Lab 382 

DAMAGES, Jwe/ra (l> COMTRACT ACT, Ss 73 
AND 75. 

(2) Interests 

(3) TORT— Damages. i 

(4) vesoor and Por- I 

CHASER 

■ ta—PriruipU ttitj/rlying—l” ' • • ’ 

iy tht eppeuhan af anethtr^lf an iniury 
Mtnu af tht ttrm. 

Damages are pecuniary compensation 
awards to a person for actual Injury whic 
tamed by reason of the act or default of a 
Such act or default is a breach of contract or tort. 
Where a plaintiff alleges that the defendant’s actions 
in trying to prevent the performance of a certain cere- 
mony which the plaintiff proposed to perform, caused 
him much worry, that so-called woiry is nothing but a 
mental perturbation or emotional excitement caused by 
the opposition set op by the defendants. It is of too 
trivial a nature to be regarded as injnry in the legal 
sense of the term That 'worry' cannot Supply the 
plaintiff with any cause of action for damages {.Pftyop. 
J) DIPCHAND KuNDANMAL f. MANaKCHAND 

MULTANMal. ILB (1939)lTaE 429= 

18210 18-11BN.6CI4=1939N1:,J. 181= 
AIR. 1939 Nag 154 
Tenant holding over— hfeasure of damages. Sea 
Landlord AND TENANT— Holding over 

1939 M.LB 219fC!T) 
Wrongful attachment— Application for conipen 
sation under C. P. Code, S 9S— Proof of special damage 
—If essential. i-« C P. CODE. S 95 60L.W,640. 

DANGEBOGS DRUGS AOT (U OP 1930)— />cn- 
cidurf~Triat ef effmet un in — Duty ta avotd delay 

In a case under the Dangerous Drugs Act, it is 
essential In the interests of justice that there should be as 
little delay as possible in the trial {ffarries, C. /. and 
yarma, J.') NiSAR AHMAD V EMPBROR. 

6B.B 499=180IC 839 = 11 B F. 611= 


DECBEE. 

40 Or.L J. 419 = 1938 P.W.N. 832= 
19FatL.T.846=AIE.1939Pat 172. 
S. 14 {,%)~Puni:kmenl~D<lerrint tenlence. 

An offence under the Dangerous Drugs Act is a most 


■ 1 2.1939 Pat. 172. 

• 'harge—Ptght of ere- 

, I af Particular (und^ 

I The principle IS well established that when a debtor 
promises to the creditor to pay out of a particular fund, 
the crciditor has a charge on the same. If. therefore, by 
a consent decree the judgment-debtor gives to the decree- 


JJ.\ ATa UL-HuQ p. bK. MD. RAMJAN 

48C Wn.410, 

— -Creditor holding secot ity for debt — Suit for debt 

— Set.offof debt against security— Right of debtor — 
Security farnisbed persons other than debtor— Right 
of debtor to claim set-off See COMPANV— LiQUIDA. 
TION (1939)2MLJ.826. 

— •‘Jetnt trediierrSepa'ale tuiti^Camfeteney, 
Where the right of a person to recover certain debt 

has devolved upon bis sons jointly, they can only file one 
suit against their debtors for recovery of the whole 
amount Some of them cannot split the cause of action 
and sue for their share only on Ibe ground that others 
did not )PiQ with them as co plaintiffs In that case it 
would ^ incumbent upon such of theca as ate filing the 
suit to claim the whole amount on behalf of themselves 


• S ecurity furnished by third patty for debtor— 
Right of Creditor to proceed against debtor in case of 
inability to telurn security— Rule as to. Set COMPANV 
—Winding UP 1939M.W.N 1193. 

DCCBLB Set aha C P. CODE. 

Ameodment. 

CODsentdeoiee. 

Constcuctios 

Esecntablllty. 

Execatlon. 

Ex paite decree 
Isterpretatioo 
Setting aside 
Validity 

Variation by consent. 

——Amendment — Powers of Court — Limits to— 
Accrual of interest of third party in property affected 
by decree — Subsequent amendment long after— Compe- 
tency of Court. Jee C. p. CODE, Ss I5l AND 1S2 

41 BomL-B. 800. 

•Based on admission on jimtit of law by legal 
practitioner— Binding nature of See LEGAL PRACTt* 
TtONER— ADMISSION 181 LC. 721. 

—■Conienl decree— £itentials. 

In a consent decree it should be and generally Is stated 
Ihatitis “by consent.*' Such a statementis tiecessa 
and important because S. 96, C. P. Code, provides' 
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Meamnzof—Rtght of rupondtnt to eotit of apftal 
The expression 'Appeal dismissed with costs ’ can 
only have one meaning namely that the appellant has 


41 Bom LB 949= A. IB 1939 Bom 493 
~ •Construction— Cost) —Itabtltty for ~Stttt on 
Uhilf of minor — Dtsmnsal with tests — Abstnte of 
direction for payment of tests by next friend — Liability 
of minor's estate 

\Vhere the suit of a minor represented by his next 
friend IS dismissed with costs if the order as to costs 
does not say that the next friend should pay costs, bot 
provides that the plaintiS do pay the costs of the defen* 
dants the estate of the minor is liable to satisfy the j 
costs Where the plaintiff is a minor if the Court I 
intends the next friend to pay the costs there should be 
an express direction to that effect In the absence 
of Such direction the estate of the minor remains liable 
{.Bnginetr, J") MuiCH^ND JjvPaJ f D LOW 

41 ^ X> 

- — ’—CenstrutU 
tfderest until dati 
tng leapt to bid 
after dolt of salt 
Where the holder of a dec 
“until the dale of realisation" 
to bid and set off the date c 
sale The words ‘date of 

cannot be construed as the date on which the money is 
realised by the decree holder (^Bum ana Stodart JJ ) 
Ramabadra REDDIAR V Lakshmambal AMSJAL 

1939MWN 310-49LW 440- 
(1939)1 MLJ 466 
—Construction — Mortgage deeree — Decree on 


O 34 C P Code and is in substance a Dortgage 


it does not extingnsb the original 
• is intended by the compromise is to 

of payment of the dtcretal amount 
C J and lyatir J ) iAWAL LON v 
M 41PLB &E 104. 

Lsmitation — Starting point— Varta' 
utm vl aeeree ey lumpromise 

Where the effect of a compromise was to convert the 
original decree into a decree for payment by instalments 
and where according to the terms of the compromise the 
decree holder could not pat his decree into execution 
until the judgment debtor had defaulted, in such ca«e the 
decree h^der is entitled to put his decree into execution 
within 3 jearSafter the first default of the judgment 
debtor (TAo/n C /) BhiKI MaL MUKARI LAL s'. 
KUMDA14 LaL 1939 AL J 1051 •• 

1939 AWE (H 0 ) 870 

- Ex parte decree — Suit to set aside— Claim in 
original luit—If can be attacked as false 

In a suit to set aside an ex parte decree passed against 
the plaintiff the latter may attack not only the ongiaaf 
sou In which the ex parte decree has been obtained as 
being a frand from beginning to end, but also the claim 
Itself in that suit as false (GAose, /) DHARanidhar 
» .NlTVA GOPAL 43 O W N 1148 = 

A IB 1939 Cal 732 

- •Interpretation— Precedents — Value— Rfatn- 
tenanee decree enlstlmg reels sal ton tse eeu of default— 

would not be right lo bo 
thicb other decrees were 
ach decree must bacons 
u ^ Where a maintenance 
■■ •* - V. made at a certain date 

of default in <uch pay 
decree*holder would be 
due out of the person and 
property of the judgment debtor it is not a mere decia 
ratory decree but i> one capable of enforcement by exe 
cution In cases of decrees for payment of moneya 
condition that the money can be realised by execution is 
always explicit (.Srivatsava /) AINUL Haq KHAN 
V MST Nawaban 18310 706-12 BO 60 = 
1939 0LE fi46 = 1939AWB (00)129= 
1939 OWN 768=19390A 630 = 
A I E 1939 Oudb 281 
• aside — Fraud— -Decree on agreement 

I fraudulently obtained 


supervise and to take over management in case of 
mismanagement— Death of one brother wntboat male 
Issue —Daughter’s son of latter— Claim to management 
of deny and endowed property— Sustainability See 
Hindu law— Religious Endowment 

41 Bom LB 458 

"• SxecutaSifify— Compromise in execution 

If under a compromise made daring the execution 
proceedings, the judgment debtor undertakes to transfer 
a Certain land to the decree holder for a portion of the . 
decretal amoant and also to charge their house for the 
payipent of the balance in yearly instalments, the , 
compromise does not create a new contract between the I 


wa a Lak oao<-Aaav liAu n-jo 
I Setting aside— F mud— Proof required 

I When a suit is instituted to set aside a decree on the 
I ground of fraud, U is obligatory as well as imperative on 
I the plaintiff to allege as well as prove that the decree 
I was obtained by fraud practised upon the Court 
General al/egafions of fraud are insufficient and the 
' plaintiff must particularise the facts upon which fraud is 
founded The mere fact that notice wa* not served is 
not necessarily a fraud Unless >C is shown that there was 
a deliberate suppression of summons in order to give 
effect to a fraudulent scheme the suppression would not 
be a frand AIR 1930 All 427 and AIR 1924 Cal 
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395. foU. {A^JOVJ/ A'li^ere, C./.) KARANA v. 
KOJIRAM. 1939 J' '7*- ' 

— ,—Stlli"e astJe^Suii to tet ... 

ground of fraud— Maintainabilit, 

A’olureof fraud— F adit Stattminti 
ettdcnet—Supictcnty—Proftr remedy 

T^e mere making of a f4)<e allegation tn a vtitlen 
statement even »ith knowledge of Its fal'it; would not 
necessarily amoact to a fiand on the Court, so as to 
render the decree in the suit liable to he set aside in a 
separate suit on the ground of fraud. The fraud abtch 
Vitiates a decree mast be someibmg extrinsic to the 
proceedings pend ng before the Court and the making 

of false statements in the pleadings or evider-f * 

amount to fraud which vitiates a decree pass 
Courts. A decree cannot be set aside on I 

that it was obtained by perjured testimony. ' • 

in such cases IS by way of appeal or byway 
and rot a separate Suit to set a'ide the decree. (Pond 
• -• *'sMA- 

■ 46 = 

• 46= 

(1939) IMLJ. 154 
Setting aiidt for feaud— Ea parte decree got hy 
meant of falte endoTumentt on tummont—lf (an be tet 
andt—Eitrtntu and intrtnne 
Fait! allegatxont in plaint— EFect 
A suit to Set aside a decree is 
ground of extrinsic fraud but not 0 

ste evidence To malie faUe allege. .v.... ..or.. 

the basis of which a decree is passed, does not amount 

to extrinsic fraud Extrinsic fraud is fraud upon the 

Court outside the Bait V”- — — r---..- — 

got up by the plaintiff on 

Coart in order to mislead 

parte decree against the d 

extrinMc fraud affording 

aside the t* parte decree . ‘ . • 

velu Mudahar, J/) MaRIGA v SaNJCEVjah 

44 Mys HOB 216 
' ' Validity— ‘Death of plaintiff before bearing— 
Deeree far amount admitted by de/enJant—l f void and 
without luritdielion 
A Court has n 
for or against a 
mentioned in O 
parties dies befo 
the deeree is pas 
defetidanc The 
a decree is a nu 

execution procetuuigs \,ijnui,ii ana namuna, JJ j 
Ram Khelawan v ramodar Choudhurv 

182IC 208 = 6BE 732=12BP 9= 
A I E 1939 Pat 634. 
— - Validity — Decree against dead man— Nullity — 
Suit for rent against recorded tenants — Some tenant! 
dead— Deeree — Eoeeutahlily — Sight, title and inlereil 
of repres’xtative of dead tenant — /f ofTected 

A decree passed against a dead person is a nullity If 
a suit for rent is instituted against the recorded tenants 
some of whom are dead, a decree in the nature of a 
money decree can be obtained for the whole of the 
rent against the survivingtenants But in execution of 
such a decree the interest of the represeniaiive of the 
deceased tenants cannot be affected or sold The 
decree against the dead tenant being a nuUily.a saleui 
execution cannot be held to affect or to pa«s the right, 
title and interest of the representative of the deceased 
tenant, {ffarnes, C /. and Powland, J) MAHANl 
CHtKERA V. MlR RaMJ AN AU. 6 0 1. T. 16. 

Y. D. I939 — 32 


DEDICATION. 

•^-“—Validity— Proud— Party kept in ignorance about 


1 avoided even by proof of fraud, it must be shown that 
the decree was passed alter a real contest between iiti* 
I gating parties. Where a party is kept in ignorance of 
I the proceedings which culminate in decree against him 
I and bis lawyer confesses judgment without his knowledge 
j and consent, fraud is deemed to have been practi'ed not 
only on such party but also on the Court which passed the 


ILK (1939) Lab 4S3-41PLE 843= 
Al£ 1939 Lab 439. 
— —Valtdily~-Void and toidable decree — Disttnetion 
— Meenee of furisdlction in Court— Effect of — Irregu- 
larextrette of junsdnUcH — Diltinelicn as regards 
effect on proeeedi ngt of Court. 

It IS a well*setiled principle that an executing Court 
cannot go behind the decree. If it appears that the 


decree. While a void decree can be treated as non- 
existent and of no binding force or effect, a voidable 
I decree 1$ valid and binrimp iiniilit t« riepliired m he 


I bear a case, but passes a decree in disregard ol some 
provision of law, the decree is voidable, and is binding 
unless It IS set aside in appropriate proceeding*. There 
IS a distinction between an inherent Uck of jurisdiction 
I in a Court and lack of jurisdiction on grounds which 


- yariation by consent — If possible. 

A decree may be adjusted or satisbed by any agree- 
ment between the jodgment.debtor and decree holder. 
But the detxee once parsed is immutable and cannot be 
varied by consent {Bote, /) KESHAV VeSHWanT 
KoLix. Krishna Balaii Mahar I 81IC 616 = 
IIKN 480=1939NLJ 13 = 
AiE 1939 Nag 107. 

DEDICATION 

.ycvuAad) HINDU LAW’— ENDOWMENTS. 

(2) MahomedanLaw — Wares 

(3) Kfugious endowments. 

(4) Trusts 

- ■ — I nference for—Oamer permitting neighbours to 

draiaviattr from kti private welt (or long number of 
! years. 

I Where a person has been permitting bis neighbours to 
draw water fiom his private well for a long nornber of 
I years, such conduct would at best coustitute a bare 
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BECEEE. 


no appeal shall he from such a decree To constitute . parties and as such it does not extingaisb the original 
■ ' " «-« ^jj jijat IS intended by the compromise IS to 

a mode of payment of the decretal amount 
' » Qayocm, C J and Watir , J ) JAWAL LON » 

* * _ ^ Vasa Ram 41 P L R J & K 104. 

' ■ xtcuUon — Ltmilalion — Starting pmnt~Varia 


hekdf of vnnar~^DistniSsal with (astt~Mse>fre of 
dtrietion for paytnent of eoJii iy next friend — Ltahihty 
of minor's eetale 

Where the suit of a minor represented by his nen . 


. conipromise was to convert the 

tree for payment by instalments 
the terms of the compromise the 
put his decree into execution 
< >r had defaulted, m such case the 

to put bis decree into execution 
first default of the judgment 
Rhiki Mal Muraki Lal V. 
KUNUAN Lal 1933 AL J 1051= 

1939 AWE (H C) 870 

Ex parte decree — Sun to set aude — Claim m 

original suit— If can be attached as falte 


Intends the next friend to pay the costs there should be 
an express direction to that effect In the absence 
of such direction the estate of the minor remains liable 
(Engineer,/) MULCHaND JiVRAj n D LOW 
dlBoinLR fi21=AIB 1939 Bom 850 


Centiruetion— Date of reahiatim '^Axoard of 
int/rest until date »f realisation— Deeres holder obtain 
tag have to hi at sale and eit off— Right to interest 
after date fif tale 
Where the holder of a dec 
until the date of realisation 
to bid and set off the date c 
sale The words ‘date of 

cannot be construed as the date on which the money is 
realised by the deer 

Ramabadra Redi • • 


—CenstrueUen — Mortgage decree — Deere 


t- NlTVA GOPAL 43 own 1148= 

AIR 1939 Cal 732 
I Interpretation — Preetdents — Value — Maia^ 
fenauee decree entitling real, satiou m ease of default— 
If a mere declaratory decree 
In interpreting a decree It would not be right to b» 
influenced bv decisions in which other decrees were 
interpreted in other cases Each decree must be cons 
trued on ns own language Where a maintenance 
■' '■* - **• >— made at a certain date 

• of default in such pay 

decree-holder would be 
due out of the person and 
I property of the judgment debtor, it is not a mere decia 
' ' ment by exe 

0 } money a 
execution is 
Haq KhaS 

I- ‘i. 12RO 60 = 

I 1939 O LR 646=1933 A WE fCO)129= 

1939 OWN 768 = 1939 0 A 630= 
AIR 19S9 0udh281 
aside— Fraud— Decree on agreement 


'■ Construction— Provision for turns of worship 

of family deity and management of endowed pro 
perty by Hindu brothers in partition decree— Condi 
tion against alienation— Right given to strangers to 
supervise and to take oVer management in case of 
mismanagement— Death of one brother without male 
issue —Daughter's son of latter— Claim to management I 
of deny and endowed property— Sustainability See I 
Hindu Law— RELIGIOUS Endowment I 

41BomLR 458 

— Exeeutabililf— Compromise in execution I 

If under a compromise made during the execution | 
pro^edmgs, the judgment debtor ende-takes to transfCT | 
a certain land to the decree holder for a pc 
decretal amount and also to charge their he 
payijient of the balance In yearly msta 
compromise does not create a new contract r • 


tnent cannot be put on a higher footing than a consent 
decree following a fraudulently procured agreement 
(Young, C / and Ram Lalt j) UmuaO BEGUM v 
RAHMATlLLAMl I L E (10391Lah 433- 

4IFI.R 813=AZB 1939 Lab 439. 
— Setting atide— Fraud— .proof reguired 

When a suit is instituted to set aside a decree on the 
ground of fraud, It is obligatory as well as Imperative on 
the pUinliS to allege as well as prove that the deaee 
was obtained by fraud practised upon the Court 
General allegations of fraud are insufficient and the 
plaintiff must particularise the facta upon which fraud is 
I founded The mere fact that notice w a* not served is 
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395, foil. (AVtPo/ ICitfiort, C./.) Karana v. 
KojiRAJi. 1939 M.L.E. 113 (CiT.). 

— — Stltmg astJe — Sml /o atidt dtertt m 

grfitnd «f fraud— MatntaiHabiUty—Cendttttmt */— 
ifatuTt cf fraud— Falit tlattmtntt in fltadmgt and 
nidtnci—SuFiciency— Prefer remedy. 

Tte nrtT« niiUmg ot a f»l‘« allejilvon in a «titKa 
statement even with knowledge of Us faUUy would not 
necessinly amount to a ftsnd on the Court, so as to 
render the deoee tn the suit liable lobe set aside in a 
separate suit on the ground of fraud. The fraud which 
vitiates a decree must be someihing extiinsic to the 
proceedings pending before the Court and t’ * * 
of false statements in the pleadings or evide 
amount to fraud which vitiates a decree pasa 
Courts. A decree cannot beset aside on t 
that it was obtained by perjured tesiimony. 
in such cases is by way of appeal or by way 
and not a separate suit to set aside the decree, yrana- 
rang Rmj and Kriilnatviami Ayyangar, JJ ) RaMA* 
sathan Chettiar *• PALANIVAPPA CMETTIAR. 

180IC 2f6“U BM 680«=481.W 946= 
1939MWir. e7=AIR 1939 Mad 146- 


DEDICATION. 

■ Validity~F raud— Party ieft in ignorance about 

Proceeding! vihich endtn decree. 

It IS itue that once a judgment has been delivered and 
a decree passed thereon after contest, that deciee cannot 
be avoid^ except in appeal. But before a decree can 
be held to be so binding on a party that it cannot be 
avoided even by proof of fiaud, it must be shown that 
the decree was passed after a real contest between lili* 
gating parties. Where a party is kept m ignotanceof 
the pn>»edmgs which culminate in decree against him 
and his lawyer confesses judgment without his knowledge 
I and CMisent, fraud is deemed to have been practiced not 


a ajui. \,±JoJj AiiSU- x' ±1 il u^O'-' 

AlJt 1939 Lab 439. 
■ Validity— Void and toidable decree — Disimction 
— Absence of luriidiction in Court— Effect of—Irregu- 
/arexercise of jurisdiction— Diitinclien as regard* 


to extrinsic fraud. Extrinsic frs 
Court ooUide the tuU, Where 
got up by the plaintifi on the s 
Court in order to mislead the Co 
parte decree against the defendat , 
extrinsic fraud aSording ealfcient ground for setting 
aside the e* farte decree (.Abdul Cham and Singara 
velu Mudahar, JJ) MaRIGA P. SaNJCEVIAH 

44 MygQOR 216 
—^yahdtly— Death of plamuff before hearing — 
Decree for amount admitted by delenJanl—t f xund and 
tmfhout luriidieiion. 


e or effect, a voidable 
til It IS declared to be 
A decree is void when 
no jurisdiction, whether 
be subject natter, or 10 
respect of the judgment debtor's person, to make it. 
Wbeie, however, the Court had complete jori'diction to 
bear a case, but passes a decree in disregard of some 
provision of law, the decree is voidable, and 1$ binding 
unless It IS set aside in appropriate proceedings. There 
IS a distinction between an inherent Uck of junsdiclion 
m a Court and lack of jurisdiction on grounds which 


4 ueciee IS a iiuiuiy aim must ue iieaied as ivcb in 
execution proceedings (Dhatle and Rowland, JJ) 
Ram Khelawan p ramudar Chouohurv 

182IC 208-6BB 732-12R.P 9= 
AIR 1939 Fat 634 
—~VaUdity~Deeree against dead man— Nullity — 
Suit for rent against recorded tenants — Some tenant! 
dead — Decree— Exeeutabili/y— Right, title and interest 
of refres’ntaliir of dead tenant— It affected 

A decree passed against a dead person 1$ a nullity If 
a suit for rent is instituted against the recorded tenants 
some of whom are dead, a decree in the nature of a 
money decree can be obtained for the whole of the 
rent against the surviving tenants But in execution of 
such a decree the interest of the representative of the 
deceased tenants cannot be affected or sold The 
decree against the dead tenant being a nuUity.a salein 
execution cannot be held to affect or to pass the tight, 
title and interest of the representative of the deceased 
tenant. (Harrus.C.J. and Rowland, /) MaHANI 
CHINERAp. MirRaMIAN ALI. CCI.T.1S. 

Y. D. ig39--32 


1831C 799>5BB 996-1939P.WN 631. 
Variation by consent — tf possible. 

A decree may be adjusted or satisfied by any agree- 
ment between the judgment debtor and decree holder. 
But tbedecree once passed IS immutable and cannot be 
varied by content (Bese,J) KBSHAV YeShwaNT 
Kouv Krishna Balaji Mahar 1811c 616 — 
URN 480-1939NLJ 13= 
AiE. 1939 Nag 107. 

DEDICATION. 

I ^'rr «/»»<!) Hindu Law— ENDOWMENTS 

I (2) MahomedanLaw — WaKFS 

(3) KFUCIOUS ENDOWMENTS 

I (4 ) Trusts 

■ Inference for— Owner prrmitt.ng neighbours to 

Idrawloaesr from kn private welt for long number op 

I Where a person has been permitting bis neighbou 
I draw water from his private well for a long nu 
such conduct would at best constitut 
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license— a facilit; provided for the convenience of bis 
neighbours t ‘ *■ *■ * 

continue it 

, uhJ nitm 

ill 152= 

A : A 

[On appeal from AIR 1939 Lab 12 J 

Prtsumpttan—Pnvate well made available for 

public use — Puniab 

In the Punjab it is considered to be an ethical duty to 
make a private supply of water available to outsiders 


AIR 1939 Lab 12 

DEED 

CaacellatiOQ 
ConstmctloQ 
Material alteration 

—Canetllatisn of^tjase dtspeted of contrary to 
iirmt—Ditpositien at/eedtd by landlord— Action for 
ean,ttlingdisp9siti9n-~Jf neeessary 
It Is true that a fSdtt etmmisium properly constitoied 
and accepted cannot be revoked It is no doubt also 
true that a solemnly executed and duly regrscered instru- 
ment must stand until set aside by a competent Court 
Where however a lease hat been disposed o( contrary to 
the terms contained in it, and that disposition is void or 
has been avoided by the landlord there is no room for the 
application of such a dxtrine even in the case of a sale 
«r other disposition for value much less where the dis- 
position is a gift Since the choice in such a case of 
avoiding the disposition is with the lessor and not with 
the lessee or his executor, It cannot be said that the 
lessee or Ills executor must brine an action to get the 
-dispositions declared void iX-ord Porter^ S C 
JAYAIVARDENE » A C JAYAWARDENE 

18210 770 = 12BPO 18-60LW 87= 
41 PLE 717-AIE1939PO 188 (PO) 

CenitTuctt9n— Annuity — Annuity in favour of 
daughter and her lineal deteendantt —Some of lineal 
■deieendantt dying without leafing lineal deieendanti — 
Thttr tharis if revert to grantor 

A person created an annuity in favour of his daughter 
and her lineal descendants by a document, the mateiial 
portion of which was as follows — In myabsenceyon 
wilt be entitled to realise this amount together with your 
SODS grandsons and other heirs of your body from my 
heirs and successors ” Then there was a clause pro*id 
ing that none but the lineal descendants of the grantee 
would be entitled to have this allowance and that the 
•- 


DEED 

that the annuitv could ihernfnre, hi> ^-laimed by the 
might be 
s amongst 
. per surpet 

and not per capita {Mukher/ea and Latifur Rahman^ 
//) JVOTISH CHANDRA f/^pRAFUI LA CHANDRA ^ 

Construction — Boundaries and area— Difference 
Peru/fe/e—Ifufe 

When a description in a document is partly correct 
and partly incorrect and the former part is suthcient to 
identify the subject matter intended while the latter does 
not annlv toanv suh'ert lh» narro/Hh* 


— c ontiruetion—auunaariti ana area—Duere 
pancy — Which to prevail 

Incaseofa discrepancy between dimensions and 
boundaries the area speciEed within the boundaries will 
pass, whether It bs less or more than the quantity 
specified iNiyogi /) Rajlu NaIDU v Malak 

ILR (l839)Kag 680-1939KLJ 297- 
AXE 2959 XfSg 197 

Construehon—Deed of tale in favour of son at 
fathePe initanee — Property intended for maintenaneeof 
ton— ff gift 

Parents usually make provision for the education and 
maintenance of theu children end they may eet aside 
prop, 
tbep 

J) 


——Contiruelion — Duty of Court 
Construction of a document is a matter of law When 
a Court IS called upon to construe a document it is the 
duly of the Judge to construe the terms of the document 
according to law and come to an independent conclusion 
of bis own as regards the rights and liabilities created by 
document He is not bound to base his conclusion 
upon matters which are irrelevant In a Court of law 
{Robert! C / and Dunkley, J ) BAKER ALI v AMlR 
AU Meah a I B 1939 Bang 396 

— ■ —Conitruetion—Gifl or v/Ul—Ttttt to determine 
—Intention h«<o gathered — Surrounding eireum 
ilaneet— Deed styled tult— Property to be en/oyed by 
executant and hii wife till death and thereafter to go 
to named person absolutely — Oeetarahon that he Will not 
incur any debts thereafter — If vntl or gilt 

The question whether a particular document is a 
lestamentary disposition or a transfer inter vivot depends 
not upon the mere form of the documeit but upon the 



501 


INDIAN DECISIONS. 


502 


DEED. ’ DEED. 

in coming 10 a conclasloa on the point; all these are indi* amounted to a pledge of the land as security for the 
cations to find out the intention taken singly or cnmnia* amount advanced and provided for redemption, 
tivel). bete the expression need in a document uhich //r/i/, that the of I9l3 was only a cultivat* 

IS styled a Will IS “that ihe properly shall be cn)0)cd by mg lease, as the piimary object of the same was to 


after”, the intention is that so long as the executant is I /.) JaGESHAR SjNGH o. AlaKH NaRAIM 

alive he will be owner, that after the death his wife shall Singh. 180 IO.d5 = 6BB SSS = 

beowner, and thereafter only the property should 11 B P. 417= A I R. 1939 Pat 265. 

go to the person named in the manner indicated by him. Construction— Mortgage or sale See TkanS- 

There is no divestiture of ownership or a transfer of 1 FER OF PROPERTY ACT, S. 58 (c)— MORTGAGE OR 
ownership in fretentt in favour of anybody and the only | SALE. 1939 N L J.644. 


operative portion is intended to take effect only after his 
death and is testamentary in character. The document 
is therefore a will and not a gift. The fact that the 
testator agrees not to incur any debts after Ine dale of 
the document would not make it other than a will, (or 
such expressions of intention are not uncommon in wills. 
It IS nothing more than a pious declaration of intention 
to leave the property at the date c' ‘ ‘ 

encumbered The covenant binds riobc 
be contracts debts that would bind his 
if the document is construed as a gift. 

y.) VEERABHADFAVYA e. hEETHAMMA 

1939 M W N 1073 
Ccnitruelion—Intentien if pjriiei—Aieertatn 
ment — Sumunding 
farlier—l'itliit «f 
The intention of thi 


—-^—Conitructien — Furusha santhathi — llmda 
ipipartitlt estate — Settlement deed — Provision ter pay- 
ment of maintenanee allra/ance to junior members tor 
Itfe and after their death tothesr purusha santhathi— 
— tllegitimale sons — If entitled to claim at purusha 
santhathi. 

The words "purusha santhathi'’ mean male issue, 


! impartible estate governed by the Mitakshara School of 
Ilindu Law and his younger brother, provided that the 
I estate should be treated as impartible and 


be gathered from the 
of the surrounding ctre 
/trishnaruamy Ayye 
parties are governed m.j . 
aid, it may be possible to 
was aiming at. Bat care n 
not over*empbasIted. By 
{,LeaeH. C. J. and Krt 
Maharajah of Vpnra • • • 

Rao ILR (1939 ■ • • 

1939MWN fi22 = AIB 1939 Mad 614 > 
(1939) 1 ML J 831 

Construction — Leate or mortgage — Zarpesbgi 
kabuliyat hy settled raiyat to landlord — Selllemeni ot 
land for agricultural purpose at fixed rate for three 
ytaTSattvmfamtd iif ndvontt itrmtd ■ptn'h^ money— 
Effect — Oetupaney righli — If aegutred— Subsequent 
aeeeptanee of ijara creating mortgage — If destroys oecu 
paneyrtghli. 

In 1913, A' who was a settled raiyat of a village exe- 1 
cuied in favour of the landlord a document described as I 


he other 
e allow 
■lesonly 
inferred 
ised the 
‘ / and 

Krtshnastoosni Ayyangar /) MAHARaJaH Ot VeK- 
KATAGIRI V. Rajaraieswara RaO 

ILB (l939)Maa 622=49LW 717« 
19S9M W.N.622-AIE 1939 Mad 6X4- 
(1939) 1M.L J. 831. 

Constructioa— Sale deed purporting to convey 

land with all rights— Vested remainder possessed by 
vendor— If passes. See Power OF Attorney — 
Construction 60 L W. 192. 

Construction-Sale or mortgage — Deed in form 
of sale — Amount advanced test than value of properly 
— Parties referred to creditor and debtor— Provtuon 


I for re eanveyance on payment of amount tcithin 12 


■ years— If sale or mortgage by conditional talc — T.P- 

Act.S 58 (c) 

cutani who was a caliivator had not sufficient iasht A document in the form of a sale deed for Kt. 100, 
land for his maintenance in the m.r>,sa, that it became contained a provision that m case 'T pay you back the 
necessary for him to take settlement of faiXhei hash! aforesaid sum of Rs 100 before the completion of 12 
land for cultivation, that the landlord granted bis lequest years form this day. then you should reconvey to me the 
for settlement of and lhat he had therefore taken afordesaid land.'* It was found that the consideration, 
settlement of ihe lands desciibed in the deed on payment era.Ka ICO received, was less than the valoe of the pro* 
the aniount as pcshgi money for a term of three years peity. the parties were referred to in the deed at 
commencing from the agricultural year. 1321 (asli, at a creditor and debtor and it stated that the creditor paid to 
certain rate of rent per In 1916, AT was recorded the debtor Ks 100 

as an occupancy raiyacin respect of the demisedland /Je/./, that the transaction was not a sale, but only a 
In 1917, the landlord executed an tiara deed in favour of mortgage by way of condiiional sale and the redemption 
AT, with regard to the lands evidencing anadvanceof clause clearly brought the case within S 58(OoftheT. 
Bs. 200 as peshgt for a term of five years, which Jket. {Seaumont, CJ. and Sen, y.) RaJarai 
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jAYARAMw TaNUBAI DHOHDIBA 

41 Bom I. R 1261 
Construetton — Salt er marigagt~7't>t to dtctdt 
—Surro’tndtng (ireumstanctt Salt deed— ^Prautsten 

that tf withm certain period vendee dettret to tell vendor 
mould purchase for tame amount—Greater part of 
properly left tn hands of vendor for rent — Inference of 
mortgige—Jf /uiitfied 

— vi„ «.!««,, pretence 

traction ot 
ng arcooi* 
• of «a)e IS 

r alleging it 
ng arcam* 

stances that the parties did not mean «hat they said 
A clause in the 'aJe deed to the effect that ti nilbin a 
certain period the vendee desired to sell the property 
the vendor has a right o{ purchasing it back at a fixed 
amountlthe amount beingthe same as that for vihich 
the property is soldj would not convert the sale deed into 
a transaction of mortgage Nor would the fact that the 
greater part of the property sold is allowed to continue 
in the vendor's possession on lease for rent lead lo 
the inference that the transaction is only a mortgage 


for the sale is treated as a coitinumg debt {Broom 
field A( C J and Sen /I CuLABCilAND Kav 
CHAND f NARAYAN MOTIRaM 

41 Bom I, B 1227 
— — Construeiton-^Sile—Sale of house — If meludet 
adiaetnt cbabutra also 

A sale of a house does not include a sale of a ehahutra 
adjacent to It when there is no means of ingress and 
tgrtas itota the hoose on to the phiforsn {Daht 
Ststgh /) ANUP SlNCK V ARJAN LaL 

41PZ.B 679 

— ■ - 'Construction — Settlement deed— Conferment of 
absolute estate with power to enjoy with all rights— 
Sub equent clause prohibiting al enaticn— ’Ftfect of 
See T P ACT S U (193911 ML J 676 

Conslriietson—Sultefvent eendu t—lf relevant 
If the words of a document are qure clear it would 
not be proper to try to come to some other interpietalion 
by reference to the subsequent conduct of 
Ci" K Chose and Afukhtrsea fj ) SURESH 
SENr MAHENDRA NATH MUKHERJEA 

69 0LJ 616°A1B 193 

Construction — Tiust or agency — Deed trans- 


eve^—Signidcanee 


it IS open to the Court to gii 
words {Zia ul Hasan end 
tava // ) AMaR KRISI 
Nazir iIa’^aK 

1939 OL£ 663° 


DEED 

183IC 821=12BO 67 = 19S9RD 642= 
A I a 1939 Oudh 267. 

— Construction— Will 

A document executed by a person lo favour of his 
daughters which IS evpres«ly called a will in the begin 
ning and at the end and which s to come into operation 
after the date of the death of the executant is in law 
a will and cannot be regarded as a deed of gift {Abdul 
Raehtd, J) IMAM ALI v SUGHRAN BEGUM 

AIR 1939 Lab 382 
- Coiisiruction-^lVord used in different parts of 
document — Aleansng to be given 

Where a word is used in a document m one sense, 
the same meaning must be given to it where it appears- 
elsewhere ' j ^ l 

document 
it {Leac 
Mahara 

RaO ■ • ' . 


‘Afatertal Alteration — Effect 
A decree Cannot be passed on the basis of a document 
which has been materially altered, unless the alteration. 

■ htu J) MassU p. 

BLR J 25. 

*■ ' Material iiitefaiiim—i,/liit— Doiumeni origi 
nally consUiuUng ecmditionel promise to pay— Altera 
non by plomtsff by eutisng off part and mahsng it 
uneenditioual— Bight toiueteed on 

A plaintiS who sues upon a document in which he has 
made alterations or inierpolaiions cannot in justice and 
equity be allowed to adduce secondary evidence of its 
contents or to succeed upon the same Wheraadocu 
ment, as it originally stood was a conditional promise 
to pay but the plaintiff cuts off a portion of it so as to 
make it an unconditional promise to pay he is not 
eoiilled to succeed upon it {Mohammad Moor end 
Dhavle.JJ) JANARPAN PAkIDA e PraNDHAN DaS. 

5 C L T 45 

— ' Afatertal alteration — Suitefuent affixing afi 

stamp — If amounts to 

The subsequent affixing of a stamp on an account m 
a bahi is not a material alteration when the integrity 
or identity of the contract is not changed by the altera 
■■ ' lent design, 

n U {Tek 

Lah 486 

I ■ M aterial alterjtion^Teil 


43CW.N 191= A IE 1939 Cal 181. 

- 1 to 

it 10 speak 
t which it 
lentity or 
ns Or the 
hange, or 
BiUlnvail 
• «etTtJng to 

vii. yy) 
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DEPAJIATION. 

JANARDAN PARIDA r. PRANDHAN DaS. 

Defamation ste(i) 

(2) ' 

(3) 


I DECKHAN AOBIO. BELIEF ACT (1879), S. 22 
I a salt the mortgagee, and in accordance with the 


rVA 


nttion of art 

"agncultan^t" in S. 2 o( the Dekkhan Agncutiniists' 
Relief Act, as a person who ordinaril; engages personally 
<n agricultural labour. But in order that a trader may 
come Within the definition, be must engage m agricultu 
rat labour personally to snch an eaient that it may 
reasonably laid of him that he ha» mo — — • — . 
agncultare as well as trade. {.Breifi^eld, f 
■Sff, /.) GULABCHAhD RaICHAND 
hlOTIRAM ilBomLab 


■was admuieu 10 u« an auii>.uuu..ji «.,« 
seve-al contentions, sab'equenily gav* up all his conten* 
tions and prayed (bat accounts may be taken. The 
Court accordingly appointed a Co.nmisiioner who took 
accounts The defendant did not leriousty object to the 
accounts taken and the Court accepted the tame and 
-passed a decree The defendant was not examined by 
the Court The amount found dqe aecoiding to the 


: ; 

41 Bom LB 823°A.IB 1939 Bom. 388. 

S. 2i~~flfa o! h(ing agricutiurtn—H may be 
ratted ttt txecuitan—Pmtsian tn decree ihal /udgment- 
deUar mauld net raise tuck flea— Effect 

It IS open to an agriculturist to plead bis status in 
execution. Immunity from arrest a'crues from bis 
status at the time arrest is sought and even if he was 
ime of the decree, he may 
a at the time the decree is 

• hough a decree cannot be 

.r--j .t-.-..—. .e .1.., • 

itrary to law. A 

agricuIturM, nor 
agrinitlurist in 
Decree-holder 
by arrest of the 
ded that he was 

an agncuKunsi 

Hetd. chat in spite of the provisious contained in the 
decree it was open to the judgment debtor to raise the 
plea of being agncultuiist in execution proceedings, 
(Davst, J C.and IVttten, J.) DHERUMAL t. TeJU 
»IAU lLB.(1939)Sar S04X1B21C 696- 

12BS Sl-AIB 1939 SiDdl€0. 
^^^—8 a^dcplitaiilily — Cendilient — Petree 
againit nen-agritullunif—Exetuliest against agrttsslfu- 
rsst ieer^ffefkl tv hnefit ef tetltnt. 

Under S. 22, as It stands, It matters not what is the 
status of a defendant when the decree was passed 
against him Once it is shown that the property to be 
attached or sold IS the immovable property of an agri. 
culiurist not specifically pledged the section applies and 


- 3 16-D— S’fe/r — Smt (er acceunt rf mv'tgage 

involving the setting aside «f tale of equity at redemf 
li9H~AfaintaiHaiilily 

The special relief under S 15 D of the 1 
Agriculturists' Relief Act which is a special 
given to an agriculturist cannot be granted 1 . 

which, though net in form, is in reality a so 
aside an alienation Such a suit for an acce 
mortgage by the mortgagor is not maintainable unuer 
S. 15 U. when it requires the setting aside of the sale of 
the equity of redemption (Lsfor, KtciSHttA 

■, ■ * . • .tom 419. 

■ ■ 't gager— 

• mortgage 

■ccoont of 
’ .•ifltwere 


23—dPPellate Court — Power of t 


• S 22 — Surely bond—Statement that sf amount 
of Pond was not jatssfied ssiresy't properly wneU le 
haile — Mortgage or tkargt it treated. 

The marginal note to S 22 refers to property specifi- 
caMy pledgrf. The marginal note however it not part of 
the Act. but so long as the word 'ipedficany' is empha- 
s3xed tt makes blile or no difTerence vbciher immovable 
property is spKifanlly mortgafe# charged. The 
deeds have Co bcpropvlr scamped Ml/^|f<tered, and a 
Court Is not ■ritrAMeeastrue a bond with aa 
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DEKKHAN AQBIO EEL ACT (1879), S 63-A 
eight iinna stamp as constituting a specific mortgage or 
charge upon Immovable property A surety bond pro 
vided if the amount of the bond according to its 
terms is not satisfied from the surety, I my properly, 
and my heirs are and shall remain liable” ThiS.«a$ 
followed by a statement that the surely had a large well 
known building which was without Incumbrance 

Held, that this general statement occurring in a bond 
of this nature could not fairly be construed as intended to 
create a mortgage or charge It created only a personal 
liability The statement meant nothing more than 
evidence of the surety's solvency {Davtt JC and 
Tyabn y) Wazir BEGUM » Mt DahaN 

ILB (1939)Har 409^180 10 980 = 
llES 199»AIB 1939Siiid68 
. S 63 A—dpf'lieaii/tly 
S 63 A of the Dekkhan Agriculturists' Relief Act 
onl) applies where there is something on the face of the 
document to show that iC is a document to which the 
section relates The section does not apply if there is 
nothing on the face of the document in question to 
e^tabli h the fact that the executant is an agricuhniut 
(BeaumenI C J and Sen J) RaJAHAM JaVAHAVI f 
Tanubai Dhonoiba 41SomLB1251 

■ ' 8 ’Jl~-Afplieahility—AJluilMent^Sutt to file 

• - nttt — Benefit 

f Act applies 
An adjust 

mentnot made in any proceeding under the Act is not 
one in re‘pect of wb ch the benefit of S 7l can be 
claimed A suit for filing an av -■ *■ v . 

the parlies is described as an 
regarded as a proceeding under * 
decretal order the defendants a 
S IS B {Lekur J) NARAVAtr DAtTATRAyA v 
MURUDHAR PUNAMCHAND 18310 S"'- 

12BB 100-41BomLB 
A I B 1939 Bom 
_■ — -S '}2—Applieaiility—Keguler/d mortgj 
agrieulluriit—Sutt on iy iftortgagee— Claim to 
(or talt and for personal deeree-^AppUeatioH for per 
lofial deerer— Limitation — Lim Act, Art J 16. 

In a suit by a mortgagee upon a registered deed of 
mortgage executed by an agriculturist containing a per 
sonal covenant claiming a decree for sale and for a 
personal decree in case the sale proceeds were found 
insufficient, the suit so far as the ’ — ' - 
decree is concerned, falls under S 
Agriculturists' Belief Act, and is ' 

S 72 of the Act which gives 12 j 
Limitation Act does not apply to 
not confined only to*uits which f, 
of that Act ILukur y) Guf 
MADWALAPPA 41B0TnLK 832“ 

A IB 19393Qza 392 
^TVO'RO'E— Alimony— Absence of durn sola et casta 
clause in the decree — Subsequent unehaitity—lf a 
ground forvaryingdeeiee 

dum sola et casta clause must be inserted in an 
order granting alimony it will n-ver be inferred If 
there is no such clause in the order granting alimony to 
the wife the order could not be 
the ground of subsequent unch 
Atlsep yy) Chandler*- Mr • 

1939ALJ B72-19SS • ■ ■ 

AJB 1989 All 696 
Evidence as to non-access— Admi'sibility See 
EVIDENCE — ADMISSIBILITY 

1939 A W B (H C > 420 


DIVOBOE ACT(186g}.S 19 

DIVOEOE ACT fVI OP 1869), Ss 10 and 14— 

Divorce — Ihserehon of Court~ Muconduct of petitioner. 

Where the petitioner the husband had also l«en guilty 
of adultery. It IS for the Court to consider whether it 
should refuse to give him a decree or should exercise its 
drcretion la bis favour The disctetion should no 
doubt be exercised w itb due care and strictness Where 
there was nothing lo suggest that the petitioner was a 
manofloose and profligate character and wheretbe 
parties were living apart and the respondent had given 
birth to an illegitimate child and there was no collu 
Sion or connivance between them, in sucbacase it 
vtaa field that a decree for dissolution of marriage 
should not be refused upon the ground of the petitioners 
misconduct (Alltop /) ERNEST LIONEL DOUTRE 
p ANNE KUTH OOUTRE 1939 A WR (BC)420= 
ILR (1939JAU 67S-184IO 110=I2EA 180 
“1939ALJ 478-AIE 2039 All 622 

■ " Ss 10 and 22— Petition far dissolution of 
marriage— Case made out only for judicial separation — 
Pelitun dismissed wstkout canisdering quesitan of 
septratton ~Rniew tf competent 

If on a petition by ihe wife for dissolution of her 
marriage, a case for judicial <eparaiion alone u made 
out and not for dissolution the Court can grant a decree 
for judicial separation If it dismi<ses the petition 
wiihool considering the question of ludicial separation, 
a review application IS competent (Aidisonand fiam 
Glorious Jacob p Mrs rosikJacob 
18410 8X6-41PI.B SS7- 
A 1 B 39S9 Lab 404 

■ 'S It— Adultery eommitled by respondent tubte 

‘ be basil of deeree— Procedure 

he High Court in England 
. I decree baaed on aduliery 

comtnicied by the respondent after the presentation of a 


S 14 — Condonation of adultery— tf cancelled by 


^(skarpe,/) VIOLA DUNCAN t> GEORGE DUNCAN 
1939 Bang LE 267= 184 1 C 801 = 
A I B 1939 Bang SS2 
5 14— Divorce — Discretion — Misconduct of 
petitioner — Effect of 3'« DIVORCE ACT Ss 10 AND 14 
— Divorce — Discretion 1939 A WB (HC )420 
Ss 19 and 10 — Sfarnage between Mahemedan 
husband and Roman Cetfiohe wife — Wife's consent 


prior to and also at the time of their rnarriage the 
husband who was a Mahoinedan represented to the wife 
that he was a Roman Catholic and the wife, who was a 
Roman Catholic would not have married him If she bad 
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DIVORCE ACT (1869). S 36 

known that be was a Mabomedan, the marria^ is void, 
the wife’s consent to It having been obtained bjfrand. 
The High Court has accordingly power 10 annul that 
namage on the ground of fraud under S. 19 of the Act. 
(/jrA’itre, / ) THERISIA OSMAN AVKUTk MUSTAFA 
OSMAN AVKUT. Ili B (1939) 2 Cal 60 

■ — S 36— 'A’rt iftefimi’—M/amiif. 

Net income merely means income after allowing for 
the cost of collection, income tax and similar deduc 
tions Net income does not mean any sum which ts left 
over after the husband has spent all that he considers 
necessary for his maintenance. (Stn /) LOBO t> 
LOBO. ■ AI.E.1939Cal 753 

S —A'rtart ef ^hmeny and toilt — Order 
fer fjfmeni in inr/dfar/R/r — Prefritly 

AUhough the arrears of alimony and costs are ordi 
naiily paj able at once, the Court may * — " — »— j •- 
the poverty of ihe parties, make th • 
monthly instalments (AJanen and Pt 
Glorious Jacob z> Mrs Rosie Iacl 
leilC 816=41PLE 337=AIE ’ 

- — S. iS~CutteJy tf ekildrin~-OtdeT fer—PcMer 
ef Court— Limili to 

The power of Court to make any order for the custody 
of a minor child, the marriage of whose pare 
subject of a suit for obtaining a dissotoiio 
marriage, IS limited to making an order in '■ 
such child only to long as that child remain 
child within the meaning of the Divorce Act The 
proper practice to be followed in Burma is to limit the 
order for custody to the age which is 6xed by S 3 (5) 
of Ihe Act and also to direct that the person to whom u 
given the custody should not remove the child outMde 
the jurisdiciion of the Court wubout its sanction. 
Ishartt, J.) Viola Duncan p. Geosce Duncan. 

1939 Baae. LB 267- 
184 1 0. 801 - A 1 B 1939 BaDg 392 
DYING DECLAEaTION. Set Evidence Act, 
S 32(1). 

BASEMENT 
Acquisition 
CnstomarT right 
Grant 

Idgbt and air. 

Natural right. 

Bight of privacy 
Eight of way 
Bight to claim * 

lefuisition by prtserifiten — Cendiltont — Contf- 
eus asiertien tf riykt it tattmrni during vrkole 
prescriptive period— Ai/eessity it prove— Open extrtta 
of ngkte utabluhing easement — Sufiieieney 

It IS not the law tbal a person cannot acqoire an ease 


EASEMENT. 

■ Atfutiilion — Proof— Animas in exercise of rt ght 
—Neeesssty — Claim for nght of easement— Evidence 
tkewtHg plaintiff to be owner of land— Effect 

In order Chat a plaintiff should prove the right to an 
easement, he must show the exercise of that right with 
the necessary animus throughout the statutory period. 
The question of animus is a question of fact to be 
prov^ by evidence. Though a plamtiS in a 
case to establish right of easement may in bis 
pleadings raise inconsistent pleas, yet if in the 
witness box he leads evidence to show that he is 
the owner of the land over Ihe statutory period or 
some part of it, he clearly destroys his case which is 
dependent upon bis showing that he is not the owner of 
ihe land over the statutory period and has not claimed 
the rights of owner but the exercise of the rights over 

• t- 1., • -e .L— T V . — ,1.. _l.. 

* • is fatal 

Khan 

' ■ . ■ ! 961 = 

11 B B. 248 - A 1 B 1939 Slsd 110. 

— ... — Customari right — Villagers' nght to colleet 

fuel and burn Holi en the land ef the defendant— If 

ocality claimed a 
the land of the 
Hell and per* 

form some ceremonies, there and where such nght Is 
proved to have been exerci'ed from lime immemorial. It 
was held that Ihe ea<emenlwas nut unreasonable and 
could be recognieed by Ihe Courts. {Sennet and Verma, 
//.) lARiiMICHAND 0. MOTI LAL. 

18010 2S3-11B A.4S2- 
1938 ALJ. 1243°1939 A WB (HO^- 
A.ljb. 1939 All. 165. 
■ ■ -Extinclien— Unity ef pettisiien, 

Where the ownership of the two estates Is not co> 
extensive and equal in validity— the dominant tenement 
being held for a lerm of years only and the servient 
tenement in foil right of ownership— Ihe acqui<ition of a 
right of way Is nut extinguished bat is onlj suspended 
by unity of possession of the dominant and servient 
tenements 50CaI. 3S6 Rel on. {Aloiely /.) Tan 
S n SMAN V. U po NvuN. A IB 1939 Raag 421. 

i Grant—Peiervatien ef nght to revete— Nature 
of nght— If ass! gnable 

Where a person grants an easemant of a right of 
way over his land to another and expressly reserves to 
himself the nght to revoke it under certain conditions 
within adeEnite period end on payment of a particular 
amount, it is a reservation made for the bene6cia1 enjoy* 
ment of his land It is in the nature of a covenant 


selve sufficient to establish an tisttntnx.pnma facte, he 
is entitled to the easement, and it is not necessary to 
show that during the whole of the presaiptive period he 
was consciously asserting a rigbi to an easemenl. A 
right to an easement by prescription cannot be defeated 

merely • • , 1 • . .1 , .-t-i, 

I>erlod 

daliDin • •• 

RAU r* • • 


In the case of a suit relating to an easement of light 
and air, reference to reported cases is neces«arily of little 
value, because, whether or not Ihe disturbance of an 
easement of light and air amounts to a nuisance, depends 
entirely on the facts and circumstances of each panicutar 
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DEKEHAIT AGBIO BEL ACT (1879), S 6S-A 

eight anrii stamp as constituting a spec ' 
charge upon immovable property A 
vided if the amount of the bond 
terms is not satisfied from the surety 

1 1 t 


create a mortgage or charge It created only a personal 
liability The statement meant nothing more than 
evidence of the surety's solvency (Davis JC and 
Tyablt J) WAZIR UeGUM » Mt DaDAN 

ILB (ld39)Ear 409 = 180 10 980^ 
IIBS 199=AIB 1939Stod68 

S 63 K~Afpheahihty 

S 63 A of the Dekkban Agriculturists* Relief Act 
only applies v>bere there is something on the face of the 
document to show that it is a document to which the 
section relate' The section does not apply il there is ' 
nothing on the face of the document in question to 
e'tabli h the fact that the executant is an agriculiunst 
(Beaumont CJ and Sen J) RajaraM )avaRaM ^ 
Tanubai DHONDibA 41BomLR 1251 

- 8 IX—AppUtahthty—AdtHstmeniSuit to file 

aniard—Pa'tiet nut detertied at agrieutlunstt—B/ne/St 
fifS 71 — Ifavailable 

S 71 of the Dekkhan Agriculturuts' Relief Act applies 
only to payments but not to an adjastment An adjust 
ment not made in any proceeding under the Act is not 
one in re'pect of whch the benefit of S 71 can be 
claimed A suit for filing an anard in which neither of 
the Darties is described as an agriculturist cannot be 
regarded as a proceeding under the Act although in (he 
decretal order the defendants are given the benefit of 
S 15 B (Lokur J) Narayan DattaTRava v 
MURLIDHAR PUNAVCHAND 18310 * " 

12 BB 100 41 Bom LB * 

A I B 1939 Bon: 

— — — S 'J2—Appheabtliiy—Reeiste'fd mortga 
agneu/iurirt—Sutt M by mor/gafe*~CJaim to 
for tale and for pertonal decree— Applteahon for per 
ignal decree— Limitation— Ltm Act, Art 116 

In a suit by a mortgagee upon a registered deed of 
mortgage executed by an agriculturist containing a per 
sonal covenant claiming a decree for sale and for a 
personal decree m case ibe sale proceeds were f<7and 
insufficient the suit so far as the claim for a personal 
decree is concerned, falls under S 3 (ur) of the Dekkban 
Agiiculturists Belief Act, and IS therefore governed by 
S 72 of the Act which gives 12 years Art 116 of the 
Limitation Act does not apply to that claim S 72 is 
not confined only to «uits n hich fall only under cl 3 (w) 
of that Act (Lukur /) GuRAPFA BHlMANWAr 
MaDwalappa 41 Bom lb 832= 

A IB 1939 BOB 392 
DiVOBCB— idfiirrorty — Absence of duoi sola et casta 
(louse I'l the decree — Subsequent unchashty — If a 
ground for varying deciee 

The dum sola et casta clause must be inserted in an 
order grar ting alimony it will n"ver be inferred If 
there is no such clause in the order granting alimony to 
the wife the order could not be varied or discharged on 
the ground of subsequent nnchasiicy (Col/tster and 
Allsop //) CHANDLERS’ MrS A CHANDLER 

1939 AT, J 572=1939 A WB (HC)66S- 


IDIVOBOE ACT (1869), S 19 


' ' «» rcised with due care and strictness Where 
thing to suggest that the petitioner was a 
I and profligate character and where the 
parlies were living apart and the respondent had given 
birth toan illegicimate child and there was no collo 
sion or connivance between them in such a case ft 
was held that a decree for dissolution of marriage 


I — — Ss 10 and 22 — Petition for dissolution of 
I marriage — Case tnade out only for judicial separation — 
I Petition dismissed without considering question of 
Isepsrotieit — Kniew tf competent 

I If on a petition by the wife for dissolution of her 
I marriage, a <.ase for judicial 'eparation alone is made 
' out and not for dissolution the Court can grant a decree 
for judiaal separation If it dismisses the petition 
without considering the question of judicial separation, 
a teview application is competent (Adduon and Ram 
Laii jj) Glorious Jacob r Mrs posie Jacob 
184 ZC 816''41Z>LB 337= 
A IB 1939 Lab 404 
■ S Adultery committed by respondent suite 
queue to petition— If can be basis of decree— Procedure 
to be adopted by petitioner 

Courts in Burma like the High Court tn England, 
are entitled to pronounce a decree based on adultery 
commuted by the respondent after the presentation of a 


petition on the re pondent and on all persons affected by 
It 71)1$ IS the English practice which applies equally 
in Burma (Sharpe, J) ViOLA DUNCaN v GeORGE 
DUNCAN 1939 Rang LB 267 = 

184IC 801=AIB 1939Bang 352 

S 14 — Condonation of adultery — If cancelled by 

tubsequent erteelly 

Upon the commission of a subsequent matrimonial 
offence the forgiveness of the prior offence is cancelled 
and the oldcause of complaint 13 revived furthermore, 
the subsequent offence need not neces'arily be ejusdem 
generis as the original offence Subsequent cruelly 
would therefore revive previously condoned adultery 
(Sharpe,/) Viola DUNCAN s' George duncaN 

1939 BailgLB 267 = 184IC 801= 
AlB 1939 Bang 362 

S 14 — Divorce — Discretion — Misconduct of 

petitioner— Effect of See DIVORCE ACT. SS 10 AND 14 
—DIVORCE— Discretion 1939 A W B (H C ) 420 

Ss 19 and 10 — Mamage between Mahomedan 

ktssiaud and Roman Calhehe wife — Wife's consent 
obtained if fraud — Rower of Court to annul marriage 
The policy of the Divorce Act does not contemplate a 
valid martiage between a Christian and a per'on pro 
fessinga religion which is not monogamous Where- 


—— Evidence as to 
EVIDENCE — ADMISSIBI 



509 


INDIAN DECISIONS. 


510 


DIVORCE ACT (1869). S 36. 

known that be vas a Mabomedan. the martia^ Uvoid, 
the wife’s consent to it having been obtained b; fraad. 
The High Coart has accordingly power to annul that 


Ket income merely means income after allowing for 
the a>st of collection, income lax and similar deduc- 
tion'. Ket income does not mean any som which is left 
over after the bosband has spent all that he considers 
necessary for his maintenance. (StH J) LOBO » 
LOBO. AIR 1339 Cat 763 

S. S7 —A'reai’t aUtttny and <osli — Order 

for ferment ih tmtatmintl—Prefriity 

Althoagh the arrears of alimony and costs are ordi- 
naiily payable at once, the Court may, having regard to 
the poverty of the parties, make them payable - 
monthly instalments {^Aietten end Ren halt. 
Glorious Jacob p Mrs. Rosie Iacub. 

1641c 816 = 411‘.LB S37-AIR. 1939Lah. • * 
S. 43— CwJfeJy ef eiildrtn--0'der /ar—Pauier 
at Cmrt-^Ltniii la 

The power of Court to make any order for the cQStody 
of a minor chJd, the marriage of whose parents istbe 
subject of a lait for obtaining a dissolotion of that 
marriage, is limited to making an order in respect of 
sach child only so long as that child remains a minor 
child within the meaning of the Divorce Act. The 
proper practice to be followed in Barma is to limit the 
order for custody to the age w hich is fiied by S 3 (5) 
of the Act and also to direct that the person to whom u 
given the custody shoald not remove the child oot'ide 
the jarlsdiction of the Coort without us sanction 
iskarie, /) Viola Duncan p. GtORCE Duncan. 

1939 Baog LB 267- 
18410. 801-AIR 1939 Basg S52 
DYING DECLARATION. See EVIDENCE ACT. 
S. 32(1). 

EASEMENT. 

AcqaUitloa. 

CastoioaTT right. 

Graot 

Light aod ale 

Natural right. 

Bight of privacy. 

Eight of way 

Bight to claim ' 

Aeguiiition by preseripliffn—Condthani—Cansei- 
out ojier/ion of ri(ht to eai/mtnl duttng whole 
pretertptive ptrtoJ~ffeees3ity lo prove— Open exerette 


EASEMENT. 

■ Aefuttilion— Proof— krAmns tn exercue of right 
—Neeesstty — Clam for right of easement — Evidence 
thowtng plaintiff to be owner of land— Effect 

' ’ ‘ ■ ff should prove the right to an 

the exercise of that right with 
broughout the statutory period, 
r IS a question of fact to be 
proved by evidence. Though a plaintiff in a 
case to establish right of easement may m bts 
pleadings raise inconsistent pleas, yet if in the 
witness box he leads evidence to show that he is 
the owner of the land over the statutory period or 
some part of it, he clearly destroys his case which is 
dependent upon his showing that he is not the owner of 
the land over the statutory period and has not claimed 
the rights of owner but the exercise of the rights over 
the land of another. In such a case the plaintiff most 

— ... • a. . .. t-.i, .v- ... - j. .. 

Khan- 

. ■ . ■■ 961 = 

11 R S. 246= A I B 1939 Sind 110. 

—Customar* right — Villagers' right to collect 
fuel and burn lloli on the land of the defendant— If 
can be recogniied — If unreasonable, 

Where the residents of a particular locality claimed a 
costomary light of easement to go over the land of the 
defendant, lo collect firewood and burn ffoli and per- 
form some ceremonies, there and where such right is 
proved to have been exercued from tins immemorial, it 
was held that the easement was not unreasonable and 
could be recognised by tbe Courts \Bennet and Verma, 
//.) LAKHMICHAND V. MOTI LaL. 

18010 233-11 BA 432- 
1988 ALL 1243-1939 A WR (H0;4- 
A1 R 1939 All. 165. 

' Extinition-^l/nity of possesnan. 

Where the ownerbip of tbe two estates is not co> 
extensive and equal tn validity— the dominant tenement 
being held for a term of years only and the servient 
tenement m full right of ownershic^ibe acquuition of a 
right of way is not extinguished but is onlj suspended 
by unity of possession of the dominant and servient 
tenements 50 Cal 3S6 Rel. on. [Mose/y J) TaN 
Sit Shan r U PO KyuN. AIR 1939 Rang 421. 

Grant — Reservation of right lo rtvole— feature 
of right — If am gnabte 

Where a person grants an easemant of a right of 
way over his land to another and expressly reserves to 
himself the right to revoke it under certain condiilons 
within a definite period and on payment of a particular 


Claiming an easement. \,Beaumont, C.J. and Srm,y.) 
Rau Ramao.Tukaram. ILB (1939) Eom 140= 
183 1 C. 139 - 12 B B 69-41 Bom L B. 168= 
A.IB. 1939 Bom 146. 



Pasements Act in those provinces to which 
made applicable ,it is of little practical ^ 
the provisions of the English statute and 
English cases, in a matter relating tc 
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EASEMENT 
y) ABDULLAH HAROON t- MUNICIPAL CORPORA 
TION, Karachi 179 1 0 884»=11E S i67= 

AJB ig39SlB<iS9 
— — Light and air— Plaintiff' seeAing iHtunetten— 


ed, iti a proper case to order an enquiry as to damages, 
even though it holds that the plaintiS is not entitled to 
injunction No such enquiry can bonever be ordered 
tthen the plaintiff has not proved any damage {Lata 
y) ABDULLA HAROON V MUNICIPAL CORPORA 
TlON KAR*f'*r' nOTr* fioi— siwc se-r — 

Ltg 

htritagt— 

damage 

The oiAner of a dominant heritage has no absilute 
right to the access of light and air to nindons and aper 
tares and is not entitled to compensation by nay of in 
junction or othern ise for the di'iurbance of an easement 
unless he has sustained substantial damage , that subs- 
tantial damage must be a diminution of the value of the 
dominant heritage, or of the ntihty thereof, material 
interference aith the physical comfoit of persons using 
the dominant heritage a material interference with the 
use of the dominant heritage in as benedcial a manner 
as It had been used before such interference An owner 
of arcisnt lights is entitled to sufficient light according 
to the ordinary notions of mankind for the comfortable 
ose and enjoyment of his house as a • 

it IS a dire ling house or for the benefit 
pation of the house if It is a wareboust 
place of business So Jso to constitm 


land-^NatuTe ana eaitnt at 

There is a natural right of drainage from higher 
lands to lower lands of water flowing in the usual 


Easements are not capable of being possessed and 
unless such rights have upended into prescriptive rights 
recognited by law, mere enjoyment for anything less 
than the statutory period does not confer on the enjoyer 
’ r inter 

-ra. y) 
677= 

1939 A WE (0 0)261 = 
1939 OWN 992 = 1939 0 A 800 
■ — ‘—Right »f privacy 

It IS the legal right of a person to open a door or an 
aperture in bis own wall and that any person who sufiers 
A e.*y.~.r- » _ « L t- equally a 

on his own 
■ “pt, of course, 
been acquired 
RAJ? LadU 

RAM 1939 M L E 150 (Civ ) 

Right of way— Long user — Presumption of legal 
origin for the right 

Where a passage has been found to have been used 
openly uninterruptedly and peaceably for about ^0 years, 
It can be presumed that the right bad a legal origin and 
that those using It had a right to ese it {Thom C J 
andGanga Nath J) Ram KALI p MUVNA LaL 

18410 620 12BA 260 = 1939ALJ’ 821 = 
1939 AWE (E 0)516 = 1939 ED 390- 
A I R 1939 All 686 
' Right to elaim— Assertion of persona! elatm 
against oxBn>r-~^2 f precludes elaim fer easement 

It IS true that a rTtr.„ nhn •" r.vt • r nlir nHer th» 



nt of sale alleged to have 
aEecting the land in res 
*• * * *• *• ■• ‘ IS claimed by him 

iming the easement, 
al right against the 
I 0! a right in the 
ight which IS remote 
■ RAJLU NAIDU V 

• V ^ 0=1939NLJ 297 

= AIE 1939 Nag 197 
BASEMENTS ACT (V OF* 1882) S 1—Appli' 


let It out in a channel or through appertoies in the 
bund provided only that he does not do so lo hurt or 
damage the lower land in other words the exercise of 


shed or water which has come artificially 
{AiJul Ghani and Smgaravelu Mudahar, 
HANUMANTHAPPA V Shauakshrappa 

ITMysLJ 123=41MysH0 
•Mature of right— Emoyment fat late 
etatuiory penod-If can confer right of action agatnel 
treepatier. 


referenet to another iuiidingat a different place 

IVhere the easement of a right of way in respect of a 
stair case existed for the benefit of the dominant tene 
— 'ops and later on a 

staircase but for 
•tiement altogether, 
place IS claimed 
It of way was not 


■ ■ B ti— Right of way— Tenant of one land— If 
tan aeguire upon another land of Ate awn 
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. ASBMBNTSACT(1682), S 18. 
a nocoMSnn Af I that the defendant was not liable to keep the ground 


Where a common third ^rson is a tenant of both the I J.) 


Ss 12 and 16 — Ltssee «f land irttUng hau 

tktrtan—Afguiutton a( tattmrnlt 

ef eamr af ttit. 

In the case of a lessee of a site, 
of the house whjch he has built 


CORPORATION, Karachi. 

IIRS 

I— S \i—Ei$mtnt af 
Rtgututta ta it pravtd 
In order to claim a right 
necesMty, it must be shown 


S 15 — Right af '.cay— Canstruitivt tniaymtnt — 
/ can be preiumedServtIude acquired for one purpose 
-If eon tensed far another . 

The presumption of constructive enjoyment can 
o more be made in favour of a person acquiring 
tsemcnt by prescription than the presumption 
( constructive possession made in favour of a 
..espasser acquiring prescriptive title If there is a 
, grant, it t$ construed against the grantor but in 
hy— Benefit of— Right ' case of prescriptive nght, its extent must be measured 
and determined by the accustomed u'er, It is on 
who isalsoihe owner thispnnci(rfethat a servitude acquired for one purpose 
thereon, so far as the cannor lanfully be used for another Hence where a 
■ ■' — ' prescription acquired a right of way on 

for himself, hts servants and carts, the 
apnot be presumed to include the passage 
Nor can such a presumption be based 
.tances that the houses occupied by the 
one time belonged to a common owner 
was necessary for en} 0 }lng the tenement 
• chased by the person claiming easement. 

it of way IS not a continuous and appa* 
‘ The case therefore cannot fall svitbin 

' 13 (/), Easements Act. Korean it be 

lr»sC v-u4~ presumed tnai the way is for all purposes on the ground 


An easement of necessity is one w 
property retained upon the severance 
all , it is rot one which is merely nee 


brothers, one of whom got the ground floor and Hw ot^ | 


*!'• plaintiHs as owners of cattle linng in a 
lage have been accustomed for a long 
to make oflerings when their cattle are 
lisei.e and those offerings are made at a 
ban’ in a room. It does constitute a right 
iffs to continue to make those offerings. 
■ .'ermj,//) KANH « SiSGH r. BaSDEO 


Y.D, I93»-33 
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EASEMENT 
y) Abdullah HAROON f MUNICIPAL Corpora 
T iON, K arachi 17910 884=11R8 167* 

A IB 1939 Sind 39 
—Light and atr — Plaintiff tteking 
Power of Court to direct enquiry at to damage! 

Where in a salt relating to an easement of light and 
a r the plaintiff seeks an injunction restrain ng the defen 
dant from intetfering with his right the Court is eat tl 
ed in a proper case to order an enquiry as to damages 
evenihough it bolds that the pla ntiS is not ent tied to 
injunction h>o such enquiry can bonever be ordered 
when the plaintiff has not proved any damage {Loto 
y) Abdulla Haroon v municipal corpora 
T iON Karachi 179IC 884 = 11RS 157* 


damage 

Ttie owner of a dominant heritage has no absilole 


tantial damage must be a diminution of the value of the 
dominant heritage or of the utility thereof material 
interference with the physical comfort of persons using 
the dominant heritage a material interference with the 
use of the dominant heritage in as beneficial a manner 
as it had been used before such interference An owner 
of ancient I ghts 18 entitled to sul^cient light according 


EASEMENTS ACT (1882) 8 4' 

Easements are not capable of being possessed and 
unless such rights have ripended into prescriptive rights 
recognized by law mere enjoyment for anything less 
than the statuto y period does not confer on the enjoyer 
a right to maintain an action against a trespasser inter 
feitng wiifa bis enjoyment {Fadha Krtthna J) 
Madaroo Khan v Munawar Khan 

184IC 870 = 1939 OLR 677= 
1939 A WE (CO >261* 
1939 OWN 992=1939 0 A 800 

— Fight of prnaey 

It IS the legal right of a person to open a door or an 
aperture in hts own w all and that any person who <uSers 
any discomfort or inconvenience thereby has equally a 
in on his own 
cept of course 
been acqut ed 

I as an easement {.Kanutmol J) UFORAJr LaDU 
RAM 1939 M LE 150 (Civ ) 

I F rkt , » oii^n-^fl -il 


It can De presumea that the right had a legal origin and 
that those using It had a right to use it {Them CJ 
andGanga Nath J) RaM KalI r MUNNA LaL 

1841C 620 = 12 RA 260 = 1939 ALJ 821- 
1939 AWE (HC) 615-1939 RD 390- 
A I R 1939 All 686 
Right to el<tm-~Aiurtien of ffional eUtm 


wv o s V Mrri 


Artec UC periormance on 
ale alleged to have 
ng the land in res 
IS cla med by h m 
iming the ea.ement 
al right against the 
1 of a right in the 


land— Nature and extent of •wiiv * 

There is a natural right of drainage from higher 

lands to lower lands of water flowing in the usual EASEMENTS ACT (V Or*18e2) 8 \~Appli 


oes not apply to 
0 that Act while 
serrent {Motet y 


country but also to lands in towns The owner of the 

higher land can collect lb 

let It out In a channel 

bund provided only that 

damage the lower land ii 

the right should not be made more burden«omc 
owner of the lower land than it was before 
within the right of the owner of the h gher land 
duce water which was fore gn to the land for r 
by procnr ng a p pe supply or draining anotl e 
shed or water which has come artificially 
{Abdul Cham and Smgaravelu Mudahar 
HANUMANTHAPPA V Shauakshrappa 

ITMysEJ 123'=44MyaHO 
- I ■ -Nature of right— Enoyment foi Zener i a i 
itatulory period — U eon confer right of aetion agatnti 
treepaiier 


1939 Rang 421 
— Fight of way — Eatement with reference to 

' d With 


• • 8 Right of way — Tenant of one land— If 

tan acquire upon another land of hte own 
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EASEMENTS AOT (1892), S. 12 , ASEMBNTS ACT (1882), S 18. 

^Althong^pos«e*sion of ihe tenant is the possession of j that the defendant tias not liable to keep the ground 


penod dunng which the said third person was a tenant 
of the defendant and the plaintiff should be excluded 
from the period ' >- • 

claims to have 

Permit, //) 

Prasad. 

1S39. 

AJ.fi. 1939 AU. 339 

' 'Ss 12 and 16 — Lttsie «f land ertcUng house 
t\sreon~Arfutatten of seiiments by— Benefit of— Right 
ef avfnto of sift. 

Id the case of a lessee of a site, «ho u also the owner 
of the house which he has built thereon, so far as the 


session of the land which is hit site, and he would 
acquire on behalf and for the benefit of the owner of the 
•iip (Mt, fi APDUII.A HsROON tr Mtmicip*!. 


^ 5 lS~Right of sasy— Constructive en/oymeni— 

If can be presumea—Servttude acquired for one purpose 
— If can be used for another. 

The presumption of constructive enjoyment can 
no more be made in favour of a person acquiring 
easement by prescription than the presumption 
of constructive possession mads in favour of a 
trespasser acquiring prescriptive title If there is a 
grant, it is construed against the grantor but in 
case of prescriptive right, its extent must be measured 
and determined by the accustomed U'er. It is on 
this principle that a servitude acquired for one purpose 
' cannor lawfully be used for another Hence where a 
prescription acquired a right of way on 
for biinself, Ms servants and carts, the 
caenot be presumed to include the passage 
Nor can such a _ presumption be based 
gjj occupied by the 
'0 a common owner 
ikying the tenement 
... . claiming easement. 

Moreover, right of way is not a continuous andapoa- 
tent easement. Thecase therefore cannot fall within 


at all It 19 not enough, it it IS shown that it is merely 
necessary to the reasonable engoynient of the property 
(Biatle.y) RAMANAND4N MARWARI O. RASiyi 
BAM MarwaRI 178 I C 803»5BB ldO» 

UBP 296* ■ 

— — 8 18 — Eaiemeitt ef neeess 
An easement of necessity is 
property retained upon the sever . 

all ; it is rot one which is meiel 
sonable enjoyment of that pr 
RAJLU NAIDU ». MaIwIK. 1 • 

1939NIiJ.297=/ 


“/jahlity of owner of ground fljoi — Extent of. 

A bouse was originally partitioned between two 


]' S \h— Right of WO! — leng user— PresumpUen. 

I It IS no doubt incumbent on the person claiming 
I easement to establish that his user was as of right but 


license, it must De presumed that his user was as of 
right iNi^ogt. /.) Rajlu Naidu V. Malar 

TER 1939rrag.SS0«l9S9NJ.J’.297= 
A IE. 19S9Nag.l97. 

I ~ ■ — 3 ^—dpthtability — Right to make ofenngs at 
I « particular ptare—0.eners of cattle ef a Village aeeut- 


Y.D. «939-33 



5” 


THE YEARLY DIGEST, 1939 


5*2 


EASEMENT 

/) ABDULLAH HAROON K MUMCIPAL CORPORA 
TION, Karachi 179 I C 884 = 11 ES 167^ 

A IE 1939 Slnas9 
—Light and air — Plaintiff' tteiing 


EASEMENTS ACT (1882). S 4' 

Easements are not capable of being possessed and 
unless such rights have ripended into prescriptive rights 
recognized by lavr mere enjoyment for anything le«s 
Iban the statoto y period does not confer on the eitjoyer 

7) 


ed in a proper case to order an enquiry as lo damages 
even though it bolds that the plaintiff is not entitled to 
injunction No snch enquiry can honever be ordered 
when the plaintiff has not proved any damaee {Laif 
/) Abdulla Haroon v municipal corpora 
T iON Karachi 179 I C 884=11ES 157= 

AIB 1939SlQd39 
■ Light and air — Right of atantr of dominant 
heritage — InfrmgemeHl—lVhat eenstituUx — iuMantijl 
damage 

The o»ner of a dominant heritage has no absrlnie 
right to the access of light and air to windows and aper 
tares and is not entitled to compensation by way of in 


* 1939 AW E (00 ) 261 = 
1939 OWN 992=1939 0 A 800 
— — Right of prifaey 

It IS the legal right of a person to open a door or an 
aperture in bis own wall and that any person who <cSers 
any discomfort or inconvenience thereby has equally a 
right to rats* a wall or other obstruction on bis own 
land against such door or aperture except of course 
where the right to open them has already been acquired 
as an easement (_RaH/tlmal, /) DFORAjt LaDU 
RAM 1939 MLJI 150 (Civ) 

R ight of way— Long user—Pretumptton of legal 
far the right 

I Where a nassage has been found to have been used 


interference with the physical comfoit of persons using 
the dominant heritage a material interference with the 
use of the dominant heritage in as beneficial a manner 


place of business So aIso to constitute an infringment 
of an easement of light and air there must be a substan 


ef—Ownir of former to drain off water on to tower 
land — Nature and extent of 

There is a natural right of drainage from higher I 
lands to lower lands of water flowing in the usual | 


I andOanga A at 

1841C 

1939 

tal elaim 
eit 

under the 
easement 
le of being 

I aiquireu in lespeci ui ui ei k u u ai u iiui one 8 own 
Eat (be mere fact ibar rbe per«on claiming easement 
had oreviously filed a suit for specific performance on 
ale alleged to have 
ng the land in res 
IS claimed by him 
iming the easement. 
• al right against the 

1 of a right in the 
ight which is remote 
, Rajlu NAIDU V 

ImalaX ILB (1939}Nag 680=1939NLJ 297 
= AIK 19S9Nag 197 
BASEMENTS ACT (V OT* 1882) S \~AtPlt 


s Act does not apply to 
regard to that Act while 
to an easeirent (_Moiely, 
O NYUN 

A IE 1939 Bang 421 

n— c 'TK* Mw>rT » thp I ■ ‘3 i~Rt rht of wav—Raiement with reference to 

meJ with 


later on a 
but for 
Itogether 
claimed 


Hanumanthappa p Shaoakshrappa 

27My3liJ 123 = 44MysHCB 105 
——Nature of right— Enoyment foi lesser than 
etatuiory period — If ean eonfer right of aetion against 
tretpasier 


(Rennet 

• ■ k Radhay 

Lal. 1801C 6.il = JlKA 486= 

a939AWB (110)141=1938 ALJ 1238 = 
AIB 1934A11 194 
B i— Right of way — Tenant of one land— If 
ean aequire upon another land of his own 
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EASEMENTS ACT (1882), S 12 • ASEMBNTS ACT (1882), S 18. 

Alihongh pos«e'sion of the tenant ts ihe possession ofjtliat the defendant ^as^ not •‘able^.'o l*.Mp the ground 


fuialtcfr — PenoJ of itiam j,if la ie exiludtd 

Where a common third person is a tenant of both the ' /•) 


nataral existence \^beaii'notn, l 


I 


claims toiiaie eiijujeu luw nsuiw. ..«j ^.,1 .ik. . 

ytrma, I/) NASIR UDDIN HaJDER r. RACHOBIR 
Prasad 182 1.0. 452=12 EA 22= 

1839ALJ 68=1939 AWE (HC)129= 
AXE. 1939 All. 839 
-Sj 12 and 16 — l^ute ef land trtcUne ktHse 
iXtrten — AffuntUen of tottmtHtt Ay~~Berufit of—Ritkt 
of owmtr of nit. 

In the case of a lessee of a site, « ho a also the o«nef 
of the house «hich he has built thereon. *0 far as the 
use of light or air or support for his building is concert^, 
he U an owner of the building and may. under the first 


l of tcaf~Ca/tslnictive enjoymint — 
• ' ^Servitude acquired for ont purpose 

r nnotker. 

I Ihe presumption of constructive enjoyment can 
, no more be made in favour of a person acquiring 
I easement by prescription than the presumption 
' of constructive possession made in favour of a 
I trespasser acquiring prescriptive title If there is a 
I grant, it is constraed against the grantor but m 
I caseof prescnptive right, its extent most be measured 
and determined by the accustomed user. It is on 
, thispniKiplethat a servitude acquired for oue purpose 
Uannorlaafully beu'ed for another Hence nherea 
I person has by prescription acquired a right of way on 
other's land for himself, hU servants and carts, the 
. -v. -r .r»v nrMiiiTipd to include the naqaam 


RAILU NAIDU t-.MAlJiK. 11.E 1959 Nag 680- ! 

^ 1939NLJ.297=AIB. 1939Nag 197.; 

— Sa 13 . 24 . 25and27— .Jrfl/r^^»/A< of niPpoTt\ 

to huildtHg— feature ef—If natural rt git— First floor I 
and ground floor of samehuiUsng belonging to dslfertstt , 
guiner— Right of owner ef first floor tosupport from 
ground flsor-RighI to cltr ufon ground floor- 
Liability ef owner of ground floor— Extent ef. 

A v,r.T,t» was orieinally partitioned between two 


sb<^ and reUtionsbetween the parlies were not such as 
to indicate that the user was attributable to leave or 
license, it must be presumed that his user was as of 
naht (A’nogi. /•) Rajlu Naidu v jialak, 

IXE 1939Nag.680-19S9NiJ.297= 
AI.E 1939 Nag. 197. 
_ ■ 3 IS— App/ieabilily— Right to mate eferingt at 

a partteular place— Oxners of cattle of a Village aeeui. 
* ' ■ past, 

I a rners of cattle living in a 

a • a accustomed for a long 
I ■ ■ mgs when their cattle are 

^ . < offerings are made at a 

a ti does OHistitute a n ht 
• to make those off 
SlVCH t. 



5*5 


5x6 


THE YEARLY DIGEST, 1939 


EASEMENTS ACT (1882), S 18 
SAHAI 1939 A W E (H 0 ) 827= 

1939 ALJ 391=A1E 1939 All 387 
— — S 18~~Custemary eaumtnl — HequiitUt 

To escablisb a customary easement the custom must 
be reasonable certain, and the user must not have been 
permissive or exerased bj stealth or force and the right 
should have been enjoyed for such a length of tin e as 
to suggest that by agreement orothernise theuserbad 
become the Customary law of the locality (Stane CJ 
and Bast, /) GaNPATRAO i/ SHEIJCH BaDAR 

1939NLJ 246=183IC Sil^lSEN 56= 
A I E 1939 Nag 193 
ELECTION — Approbate and reprobate — Applicabi 
hty — Question as to legality of document — Condnct of ' 
parties— Relevancy See C P CODE S 47 

— -Award on arbitration — Order 
tiff executing order as decree in part- 
contending that there is no executable 
against statute See C F CODE S 

— AWARD ON ARBITRATION 41 Bom L E 170 

- Election offence— Person having no vote in ward 
iti which elect on takes place— Right to make complaint 
See BENGAL Municipal act, S 34 

43 C W N 1063 

—i^amtnettiOM paPer~~ Signature —A/eaninf^ 
Candidate apxmg rubier stamp imprestian of Ait name 
addrets eie with Ait awn Aaud — Impretuon not facn- 
mile at iignaiure — //a tmprettian agatutl ngnature 
ealumn —If properly ngned 

^Vhere a docuoient such as nomination paper in res 
pect of an elscCion is required to be signed a signature 
by means of a rubber stamp is suificient It is not i 
necessary that the stamp should be facsimile of the 
signature if the document is written in his band Nor 


requirements and the nom nation paper is a proper 
and valid one though nothing is inserted against ihe 
space marked signature and though the "tamp is not the 
facsimile of the candidate s signature If the nomina 
tion paper is not properly signed in any sense and does 
not comply with the requirements it 
to be signed after the exp ration of t 
Its being sent in< A signature I 
the date fixed cannot make it vali 
{pHgineer /) RATANSEY DaMJ 

VeRJI 184 IC *i>u-- 

dlBomLE S24=AIB 1939 Bom S35 
—What constitutes See SUCCESSION ACT 
ss 180 AND 181 1939 M W N 280 

ELBOTSIOITY ACT (IX OF inO)-~BigAi of 
Electric Supply Co to demand fee for test — U P 
Eleetnc Supply Co conditions of supply— Paras 9 
(2) and Construction 
Where a consumer Intended 
smaller horse power in the 
hor'ic power and wrote to i 
Co about it and asked them 

examination it was held that the company was nM I 
entitled under either Para 9 (2) or Para lloflhecondi 1 
(ions of supply to demand a testing fee for that purpose 
f^MuHa J ) Ladu PRASAD ZUTSHI » IT p Elec I 


ELECTEICITY ACT (1910) S 44 
TKic Supply company ltd 

1939 AWE (H0)417-AIB 1939 All 498 

S2 (nj— Works — Supply line— If * works 

See Electricity Act S 44 (b) and r 31 (i) 

41 BomLE 878 

S 6 (f) — Scope of — Act how far affects C P 

Code SeeC P CODE Ss 60 4, and EleCtri 

CITY ACT, S 5 (/) 1939 ALJ 983 

— — S 19 — Duty of the licensee — Infringement of 
srsghts of others — When tusttfied— Licensee if can be 
restrained by injunction from infringing 

S 19 of the Electricity Act pr manly prohibits the 
bcensee from doing anything Which may amount to a 
nuisance in the exerase of the powers given by the Act 
and by the license Any infringement of any 


sary 1 puLAiiou Juiuitsiata uy siaiute me ouiy cast 
on the 1 cen«ee by S 19 is enforceable at law There 
is noth ng m the Electricity Act to relieve the licensee 
from the liatnlity to an act on for injunction restraining 
bim from infringing the rights o' others (Igial Ahmad 
andBajpat //) FAIYAZ HuSSAlN v MUNICIPAL 
BOARD Amroha ILE 1939 All 237= 

181IC 961-11 SA 636-193gALJ 19- 
1938 AWE (BC)m-AI^ 1939 All 280 
— B 21 {2)— Rule made by JChattar Electric 
Engineering and General Supply C« providing far 
minimum charge — //^ultra vires 
The rule made by Rbattar Electric Eng neenng and 
General Supply Co Ltd Dera Ismail Khan providing 
that every consumer shall payamnimum charge of 
Rs 25 per annum had not been made uiihthe approval 
overnme t The fact that m 1936 the company 
Iressetl a letter to the Chief Eng neer on the 
and bad received the reply that in the case of 
nsumer the recover; of the m nimum charge 
ful from ibe date of the contract entered into ay 
isumer with the company is no approval of the 
therefore the rule is ultra vires {Mir Ahmed 
KA Ram V Kattar Electrical Engineer 
jENeral Supply Co 11 B Pesb 66 = 
181 1 C 315=AIB 1839 Pesb 8 
S 26 (6) and B 31 (1) — Relative tcepe~If 
conflict vnth each other 

S 26 (5) of the Electricity Act deals with a case of 
' " '■ 's supply line 

the other hand 
) contemplates 
eals placed on a 
is therefore no 
I {Wadia and 

Loiur //) Emperor o Bhagwati 

ILB 1939 Bom 496 = 41 Bom LB 878= 
A LB 1939 Bom 480. 

■ — 8 41 Os)—Censtruelion—ll orks laid or connect 

ed—Ifta be alto works belonging to licensee 

S 44 (4) of the Ele tricity Act does not require that 
the works la d or connected up with any other works 


S 44 (b) and E SI (1) — Applieabihty— 

Werkg meaning of— Meter board— Removal to new 
fasttsoH— Breaking of seals and extension of supply hne 
— Offenee 
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EXECTEIClTY BOLES (19S7) E SI. | 

‘•Woil.s" as defined by S 2 («)_of the Eleclticity 


1939 MWN. 124=49 L.W 381- 


uon of ihe meter op to its new position, bis act amounts 
to an cfiinct under S. 44 (4) of the Elecftitiiy Ait as well I 
as an cfftrce under R 31(0 f*ad with R. 122(a) of | 
the Flettiicit) Role-, (ff’jrfia end /J) 

Emperor r Bb/gvati. ILE l9S9Bcm 496= 1 
41 BcmLE 87fl=AlE 1939 Bom 4£0 | 
ELBCTEICiay ELIES jl8S7). E 31 (1>— 
Applicaliin '■ , 

tier— PreaV 

Offeree— I • 

ACT. S. 44 


■ ' Acqtiie»fence as instance of estoppel. See 
ACQUiFSCEhCe. 1939 N.LJ. 186. 

Bills cf lading i«sued by shipping company 
witlout receiving goods on board— fahipper raising 
norey from Bank on security of bills of lading and 
ab<ccndifi£— Gcods siezed at instance of unpaid 
\tndois as ebtaired by cheating— Claim by Bank 


. E 12Z—iy*9 n lielli U fuetnAment mder— 
Wtrletan cr tafertirer 

Under R 123 cf the Indian Electricity Rules. il_ Is 


Subscquint suit on basis that there is no executable 
decree— If barred, See C F. CODE, S 47. 

41 BomLE. 179. 

• • .• '■ nt tf rtthte—Preef at (utt uxeltf 

isbing bis right may be prevented 


BSUQEATION ACT (VII OF 1922} . . ... , ’ * 

{S.'i(y>r~Workmentnxnttalt9xeBr,Uik.>^.^.,. . - 

ter v/ark tltevikere v/Uhtut leeat Ccternmenn Permit A.itt. 1S3SA. 348. 

'lat^/iiietance hy prapnetar af a firm m their Standinp h - Campany — Apptieatian far 

ollempt-Oirenee IgaLt the Aet-Perten taha helped cUatment af iharef-Camp^iiy Itanferrimr , hares 
iLi l. hate the plaee rully af affenee-Canvieltan af anather to applicant and '’ame In 

regtiler af memiert at Irantferee—App'ieant fully 
* Wheie the wopnelof of a Cigar Manufacturing aware af tranifer and entry— Sultefuent ai/eetian after 
~ a ^ I rnffv af nama at trant/erei and ta ie 

' eeUniuteries— Sutlainalihty— 

■' ... ' enamels included in the register 

• a company becomes aware that 

■ • . - - ...a .I... . I are enrh that if nroceeriinne arp hronv*'* 


r 
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ESTOPPEL 

reason of his consent that shares shoild be transferred 
instead of being a’loited to him he was liable to be 
included in the list of contiibatones in respect of the 
shares transferred in his name and that he was not 
entitled to an order for rectification of the register of 
members {Gentle,/) GaRLaND PETROLEUM CO 
(Madras), Ltd in the matter ef. 49LW431*® 
1939 MWK 666=>Ali: 1939 Mad 803« 
(1939) 2 MLJ 122 
Statement by eubteguenl mortgagee that he vaoulet 
not enforce htt mortgage— If eould estoP him 


Fund Ltd v Ramchsnd eikmrai 

ILK 1939 Nag 3S7 = 1939N 
A I B 1939 * 

EVIDENCE 
AdtaisslbllltF 
Adialssfons 
Admission of 
Age 

Birth register 
Barden of proof 
Confession 
Criminal trial 
Document 
Expert eridence 
Map 

Paochayat namas 

FiesumptloQ 

Proof 

Belationsblp 
Biwaj i am 


EVIDENCE. 

A Court which refuses to accept a piece of evidence in 
the first instance has no jurisdiction to take the same 
into consideration at a later stage unless some explana 
non or reason can be given by the party producing the 
same Once a document i« admitted as having been 
produced at a late °tage by a dodge or trick, there is an 
end of the matter {Wort,/) Ram KESHAN CHamar 
*> Ramsohag Chamak 5BB 736"" 

12EP 12 = 18210 407-AlB 1939 Pat 630 
■ ' Age— Statements at to tn itepositions— Villagers 

—Value to be attached 

’ - " ‘ ' hen the age is not m 

'eless in stating their 
■ ge cannot be of such 

paiticular issue long 
■ ition of age was not 


^ — —Serth register— Entry sn — Relatson of entry to 
ftrlKselar person— Proof ef 

Where in proof of the age of a person whose age is in 

I qaestion an extract from the birth register is produced to 
the eSect that a child was born to the father on a certain 


— — Burden of proof— Cmtetton of party to preduet 
bet! tvidtnee— Effect 

Parties to a suit should bring before the Court their 
be<t evidence, when this is not done the Court nould ^ 
justified in concluding that it would if brought into Court, 
not support the case of the party omitting to produce it 
and in these circumstances such party cannot be allow^ 
. j » t ko —A. doctrine of onus of 
MOHAM^tAD Hu; 
41 PLB sgs- 
’ IE 1939 Lab 350 
iracter ef—Magis 
■ IT in free almas' 
* iy fueetioH put by 


1939 A LJ 478= A IB 1939 All 522 

Admissions— AJmitsibiUly— Rule ae to 

In certain cases a witness may be asked to give parti 
culars of what a person has said shortly after an occur- 
rence and a complaint that such a person may have made 


dence which is that statements may be used against a I 
witness as admissions but one is not entitled to gi«e| 
evidence of statements on other occasions by the witness I 
in confirmation of hiS testimony Hence, w here a dispute 
between A and B is whether A had agreed to mal% a 
purchase from ^ on a certain date, a statement m sup | 
Mrt of ffe allegation in letter written iq- if to a third 
party Is Inadmissible either in examination in chief or m 
CTOSS examination {Lord Porter) RICHARD GiLLlE *» 
POSHOLTD 182 1 0 27 = llBPO 28*‘ 

50 LW 81=41 P L’’ 

A I B 1939 PCI 
A {mission of— Court refusing to adm 
inthefirtt mstanee — /urttdtelton to take 
eoniidiratloH luitefuenlly 


* 'ssion of an accused 

accused that be is 
in the free atmostphere of a Court Failure to do so 
detracts from the voluntary character of the confession 
Where the police already know most of the facts record 
ed ID the confession before it is recorded, ihat arcutn 
stance takes away the force of the confessional state 


confessing accused that at any rate cannot be considered 
to be voluntary (Abdul GAani and Singaravelu 
Mudahar // ) SETTY, In re 17 Mys L J 238 

- ■ Criminal trial— Special rules of evidence Set 
Cr p Code ss 509 to Si2 

- " Doeument — Polite report at to lost ef—lf can be 
relied upon 

It would not be safe to rely on reports about loss of 
documents on the basis of a police report and take It for 
granted It would result in police report* filling in the 


1 —Admiessbility and wiight ef 
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EVIDENCE. 

Telephonjr is a science or art and the «iinesses‘ kitov* 
ledge cf the lelefhotie and of engineeime generally 
places them in a ^{'ecial position and makes them com* 
petent to eipress an opinion open articles and matters 
skbich are largely in o<e in the department of the 
telephone and of engineering generally. The evidence 
of tbe^e IS relevant and admissible as opinion 

of eaperis and theeipert evidence of tho«e nilnes^es is 
entitled to very consicerable sKtight if they hold diploma 
in telephony and engineering and abo have great eape 
ncnce. (Loto, J.) BaCHRAJ FACTORIES, LTD v 
B0'1EV\ TELEP^ONE CO., Ltd I84 1C36- 

12BS.83-A.I.E 19S9Slad21S 
"■■■ Afd^~lHretma'i»n(eHl3iittJ lu— Value af^ 
Accuracy as to the information contained m a map 


EVIDENCE ACT (1872), S. 10. 
becorrect as between them cn the one hand and their 
father and eldest brother on the other hand, it is usefal 
evidence as to their relationship rr {Sir George 
) CHUKI Lal V. Udai PRAKaSH 
183 10 177=1939 0LE 605= 43 O W N. 1093 = 
AIR 1939 DC. 200 (POO. 
“ Rixtai I fl/w— Admissibility— Evidentiary value 
of— Katligan's Digest— Value of See CUSTOM 
(PUNJAB)— PROOF. ILE (1939) Ear 476. 

- -■ U'ltness—L alhng ot witness to explain meaning 
af doeument — Permtisibility 

Generally speaking, it is not permissible Co call a 
witness to explain to the Court nbat a document means 
nnless such vntness ts an expert under the Evidence Act. 
It u for the Court to ascertain what the document means 





receired, there is no legal presumption that it was meant { 
to be repaid The payment may ‘ 

variont reasons and it is for the pe 
Court and ne< for recovery of that 
viaa meant to be repaid. {Rkide, J. 

CHtNDULAL. '. 

A.I B. 1939 Lab. 386 

■ ■ " Pretumptson—Kehtnut tale — Purehattr not j 


“S. \^-~'AppUeehlity—Pait lammen inltnlten^ 

intention of the 
intention In the 
* the past. (DoMt. 

[^E*i939Ear.V4V-mTo*.14S-12E8. 90- 

40CrL;.882=A.IR 19S9 Blad 186. 



—Proof— Dutyof plamh/F— If can succeed merely ments made to the police. S. 10, Evidence Art, do»« nr/t 
the defects of the defence. I avoid In ap^opnale cases the operation cf dlUr 8 25 

succeed merely by c ,.;v r*. .. 


prove his own case. {Marsh, S.hf. and A/. 
ACHHAIARr SHEO PRASAP 

1939 ALJ (£ 
19S9A.W.R (BE) 71-1931 
—Pelattenship—Suit iy two brothers 


toessmg I eitre re * 


. n. Em* 
•1 ; 0.145- 
' 5ioai86. 


that they and ether members form t^nt family. ^ Evidence Act UijujtecooiprehCTuJre 

* ' ' • I. ■ . Jcts adroi-* 
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EVIDENCE ACT (1872), S 11 
13 to give satisfactory evidence to show a common par 
pose The existence of the assent of minds which is 
involved in a conspiracy may be and from the secrecy of 
the crime usually must be inferred from the proof of 
facts and circumstances which taken together apparent 
ly indicate that they are merely part of some complete 
whole (XaeAi/ia/ Si«f' 

PEROR 18 

1939 ACtO 98-1 
1939 A W B (H ( 

"“S H—~ScoPi—If iubfect to S 32 
S 11 of the Evidence Act must be read sab}ect to the 
other provis ons of the Act and a statement not satis^ 
ing the conditions laid down in S 32 cannot be admit- 
ted merely on the ground that if admitted it may pro 
babilise or tmprobabilise a fact in issue oratdevant 
fact {Varadackariar and Ahdttr Rahntin //) 
Sevuoan Chbttiar w Zaminoar or Sivaganoa 
1939 M W N 841 
"■ ■ ' -Sa 11 14 and IS — Stept~Similar aclt — 
AdmtssiMity in evidtuet 
Except as evidence of intent 
transa tions is inadmissible ir 
and 15 of the Evidence Act 
relates to the nature and char 
inadmissible nnder S 11 of thi 
Chant and Stngaravelu Mudahar JJ ) Settv In re 
17 MyaLJ 238 


governed by a particUr school of Hindu law is adrnisM 
ble m evidence under S 11 of the Evidence Act only if 
he IS a member of a connected family (< v ) a family 
which had de cended from the same sto-^ from which '' 
those parties descended and not when be is neither an 
agnate nor a relauve of theirs (.Vit:<r /) SURDEB 
Charan Jana v mritunjoy Pal 43 0 W N 895 
' S 13 — Inttantft post litem — AdmuuhUty 
Under S 13 of the Evidence Act instances in which 
the right of custom is claimed recognised or exercised , 


— — Ss IS aaS 43 — Judgmtnt rot infer partes — 
Finding in and rtasons for decision — Relevoney of 

Although a judgment m a previous case not inter 
paries may be admissible under the provisions 
and 43 of the Evidence Act as establishing a 
transaction, that is the decision arrived at tb 
upon which the judgment was founded are no pu » 
transaction and cannot be 
finding of fact there come to 
Itself be relevant evidence * 

SANVEERANGOUDA V Basa 

12EB 161-4lBomLR 661= 
A IB 1959 Boa 313 
I -3 15— yndreiat drcuions— Value— Cenndtra 
iient 

S 13 of the Evidence Act makes admiss bje particular 
instances in which the custom is claimed reci^nized or 
exercised Ordinarily and in the absence of speaal 
circumstances a judicial decision in recognition or 
denial of a custom is good evidence in proof thereof 


I EVIDENCE ACT (1872) S 17 
decree as a piece of evidence is great {fifiamatullah and 
Batpat, JJ ) Mahadeo V Baleshwar Prasad 

1939 All J 708 = 1939 A WB (H0)671= 
1939 BD 493 = A1B 1939 All 626 
— — S IS— Post litem iuigm‘nt$ — AdmissihlUy 

Judgments subsequent to the suit in which they are 


vidence 


670“ 

A I B 1939 Lah 152 
“3 13 — Proof of custom— Judgment not produced 
— Judge s recstal about st— Admissibility 

[n order to prove the existence or non existence of a 
parti ular custom it is only judgment that can be pro 
daced as an instance But if such judgment is not pro 

reli 


■— S 13 — Transaction —Document relating to 
' » or bemg 

adjacent to 
admissible 
ction in so 

far as it evidences an assertion or recognition or denial 
of the right contained therein the description in such 
IS situate m a particular 
made admissible under S 
il with the property is not 
on the existence of that 
property within the village {Varadeehariar and Abdur 
Rahman //JSevUGaN CheTTIAR p ZAMINDAR OF 
SIVACANGA 1939 SI W N 841 

— —3 IS (b)— Asserted — 'leaning of— Verbal 

statement not amounting to and not aecompanieJ by any 
act— Admissibility 

The word asserted ' in S 13 (b) of the Evidence Act 
includes both a statement and enforcement by act The 
evidence tendered under this section need not necessarily 
be evidence of acts done but a verbal statement not 
act would 
(yeniata 
Rajah or 


1939MWN 325=49 IiW 409= 
AIB 1939 Mad 432=(1939) 1 M J 602 
•S 16 — Scope —ffeartay evidence or evidence of 


Us cc^ncy or weight and it is the duty ot me juogeiii 
a sessions trial to point out to the jury the facts in 
favour of the accused as well as the facts against him 
{.Dams J C and Ltbo /) SHEWARAMP EMPEROR 
184 1 0 474=12ES 107=AIE 1939 Sind 209 


I S n—Admiisttmi — Value— Considerations 

The value of admissions must depend upon the cir 
cumstances in which they were made and possible 
motives for incorrect statements by interested parties 
■' The nature of the facts admitted 
nt to be considered If the fact 
n the personal knowledge of the 
here IS no evidence of convincing 
mg Its value is considerable If, 
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EVIDENCE ACT (1872), S. 20 . 


on the other band, the fact admitted is an Inference 
from evidence and circumstances, the weight of adans- 
ilon may be very little. A general allegation by an 
interested party as to the existence or non-existence of a 


EVIDENCE ACT (1872), S. 27. 
Lakskmc 


' — 3 . 20*— .\pplicabiIity--Agretment 10 abide by 

statement of specified person. .?« C. P. CoiiK, SCH ll, 
PARA. 15 1939 A W.R (H C) 7. 

' S. 21 — AJmutun— Effett en iurJtn »f proof. 

When iheie U an admission by a party, the burden of 
proof shifts and it is for the party making the admis 
sion to explain it atray. {.Zia-ui-Hatan and Hamtlten, 
//.) DUKHHARAN Nath t. COMMERCIAL CREOIT 
CORPORATION LTD 1939 OWN. IIU = 

12BO. 125»181IC 621>ld39 0.LB 630 


. o. '.I —Seofe — Statemint by accustd 

* mng by police leading to Jtf 

• * iihty. 

s charged with murder, made a 
to the Aapeiintendent of Police, 
nbicb Jed to the discovery of a billhook which the 
accused said was the weapon used by him to kill the 
deceased ft was admitted that for four hours on the 
night before and for two hours on the morning on which 
he made the statement, the Superintendent of Police 


>de. 


no mle about the relevancy of evidence in the Evidence 
Act IS aBected by any provision* of the said code. 
The admission of guilt in an application presented to a 
Magistrate is admiS'ible under S 7l of the Evidence Act 
It doe> not become irrelevant under S 24 or S 25 of the 


1 


“ 8 2i—Admituon of tonfeitioni—Duty of Court. 

Before admitting confessions it is duty of the judge to 
satisfy himself that there has not been any inducement 
of the nature described in S, 24 of the Evidence Act. If 
the circumstances are such as to raise a strong suspicion 
la bismiod that the confession has been induct by 
threats or promises of the nature described In that 
section, then the confession is irrelevant. It is not 
neceisary for the defence to e<tablish conclusively that 
there was such inducement or threat It is sufficient if 
the circumstances afford reasonable grounds for believ 
tag that (here was such an inducement or threat ' 
{.Henderson and Sen, // ) MOHSENA KHaTUN v. 
Emperor 18410 222“40CrLJ 880- I 

12B C 214-430WN 893-AIR 1939 Oal RIO ' 


I he made the statement. 

was questioning him 
} Held, that this was a flagrantyioUtion of the htadras 
Police Executive Orders, and that the statement of the 
accused was not a voluntary statement and could not be 
admitted as It was ruled out by S. 24 of the Evidence 
Act, although the evidence regarding the production of 
the bill hook atone could be admitted in evidence. 
{Burn and Siodart, JJ.'i PAPWH V. EMPEROR. 

19S9 M.W.N. 1184 = 60 L W. 742. 

S 3 25. 26 and 27 — ‘Confession’ -^Meaning of. 
No statement that contains self-exculpatory matter 
can amount to a confession, if the exculpatory state- 
ment IS of some fact which, If true, would negative the 
offence alleged to be confessed. A confession cannot be 
I conitrned ai a statement by an accused "suggesting the 
infeiente that he committed ' the oBence {Lord Atkin,') 

I Narayansswamv (>. Emperor. 

I 1939 AlIBB S96«>430.WN.47S« 

1939 A.W B ( P 0 ) 56 •= 49 L W. 349 - 
ISOIO. 1-1939 0WK 282-1939 AOr.O 49- 
66IA. 66-18 Pat. 234-1039 O.LB 1S4- 
1939PWN 205-20PL T. 265- 
1939AI. J 298-69 OLJ. 273- 
ILE (1939)Kar. 123 (P 0 .) = 4l P.tiB 272- 
6 BE 449=40 CtX. 3 864-41 Bom LB. 428- 
IIBPO 166-1939 MWN 185- 
A I.E. 1939 P D 47 - (1939) 1 ME J. 756 (P 0.) 

■ 3 26— Extra judicial confession— Eeliance upon. 

See Evidence act, Ss. 27 and 26. 

1939 A E J. 732. 

■ 5. 2J~Conftsst9>ial statement leading I" diteo- 

uery — Pte untie having no eonnectioH uitlh dtseevery— 


tha 

fession IS false, the Court must accept Or reject the con I 
fession as a whole and cannot accept only the inculpatory I 
element while rejecting the exculpatory element as I 
inherently incredible, (young. C.J. and Sate, /.) 
KALA MOHAMMAD AKCAR v . EMPEROR. ' 

AIR 1939 Lab 634 
■S 24*— /’rrr#« in authanty — President of Vtttagt 
Vigilance Committee— Confessional statesnents made 
to — Petevauey, 

The president of a Village Vigilance Committee is a 
^rson In authority within the meaning of S. 24 of the 
Evidence Act and confessional statements made by an 
•accused to such a person are irrelevant. {Burn and 


is the general rule, and the latter rule does not derogate 
from the former. Therefore statements made by accused 
persons to the police after their arre«t, and admissible 
I under S. 27 of the Evidence Act are admissible in 
, evidence against them and are not excluded by S. 162, 
Cr. P. Code. {Burn and Stodart, // ) MOrraNNa r. 
EjtPEROR. ED L.W. 423=1939 M W2T. 877- 
AXE. 1939 Mad 810=-(19S9)2M.1.X.6S5. 
■ - 8 . 27 — Scope— Statement br accused falling 

under S. 162. Cr. P. C Je, leading to dsseoztry of faets 
—Admust bilitf. 

Statements made by an a~cnsed to a Police OSicer in 
the circumstances provided (or in S. 27 of the Evidence 
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EVIDENCE ACT (1872), S 11 
IS to give satisfactory evidence to show a common pnr 
pose The existence of the assent of minds which is 
involved in a conspiracy may be and from the secrecy of 
the crime, usually must be inferred from the proof of 
facts and circumstances which, taken together apparent 
ly indicate that they are merely part of some complete 
whole (,/iaeAAfal /) BhOLA NaTH» EM- 
PEROR 18410 191 = 1939ALJ 785« 

19S9ACrC 98-12RA 189=40 Cr I. J 856- 
1939 A WE (HOj4e4 = AlR 1939 All 667 
i— • I - *3 W—Scope~Ifsuhitetto S 32 
S 11 of the Evidence Act must be read subject to the 
other provisions of the Act, and a statement not satisfy 
ing the conditions laid down in S 32 cannot be admit- 
ted merely on the ground that, if admitted it may pro 
babilise or improbabilise a fact in losue or a relevant 
fact {VaradacAariar and Aidur RaAntan JJ) 
Sevugak Chettiar S' Zamindab of Sivaganoa 
1939MWN 841 
'Ss 11 14 aad 15 — Seopi~Similar aclt — 
Admisuitltty tn evidtnee 

Except as evidence of intention evidence of Similar 
transactions is inadmissible n j 

and 15 of the Evidence Act 
relates to the nature and char 
inadmissible under S llofth 
Ghant and StHgaravtlu Afuda 

• "S W—SlaUment by ptrttn that etrtatn laio I 
governs parUts^Sueh person nttlker agnate nor relaSite 
—Admissibility 1 

A statement by a person that certain patties are 
governed by a pariielar school of Hindu law is admisn ' 
ble in evidence under S 11 of the Evidence Act only if 
he IS a member of a connected family (<r) a family 
which had descended from the same stock from which 
those parties descended and not when he is neither an 
agnate nor a relative of theirs {Afuier / ) SuRDEB 
CHARANjANAf MRITUNJOV PAb 43 0 W N 895 
'8 13 — Instances post KMXti—AdmttttbthSy 


( EVIDENCE ACT (1872) S 17 
decree as a piece of evidence is great {Miamatullah and 
Batpai,JJ) MAHADEO y BALESHWAR PRASAD 

1939 ALJ 708=1939 AWR (HC)671 = 
1939 RD 493=AIB 1939 All 626 
* -5 13 — Post litem judgments — AJmissriility 

Judgments subsequent to the suit in uhich they are 
reUed on as evidencing the particular transaction or in 
stances in dispute are not admissible in evidence 
iStemp,/) Dasondhi y MILKHI Ram 

18110 703 = 12BL 878=41PLE 670 = 
^ AIR 1939 Lah 152 

■ “3 IS— Proof of custom— Judgment not produced 
I —Judgdt rental about tl— Admissibility 
I In order to prove the existence or non existence of a 
parti'miar custom it is only judgment that can be pro 
duced as an instance But if such judgment is not pro 
duced a Judges recitals about such judgment cannot be 
relied on (Siemp /) DasoNDHI v Milkhi Ram 
18110 703=12 BL B78-41PLR 670 = 
AIR igSO-Lah 152 

■“S IS — Transaction —Document relating to 
property adjacent to suit land — Description as icing 
- ‘ ‘ ‘ miiitbthly 

with lands adjacent to 
netimes be admissible 
as a transaction m so 
recognition or demal 
he description in such 
document that the property is situate m a particular 
village IS not part of what is made admissible under S 
13 when the right to deal with the property is not 
necessarily dependant upon the existence of that 
property within the village {Varadaekartar and Abdur 
Rahman //)SfiVUOAN CheTTIAR » ZAMINDAROF 
SlVAGANCA 1939 M w N 841 

*■ 3 IS (b)— Asserted — Meaning of— Herbal 
ttaiement not amounting to and not accompanied by any 
act — Admissibility 

The word ‘ asserted ‘ in S 13 (b) of the Evidence Act 
includes both a statement and enforcement by act The 


lions 

S 13 of the Evidence Act makes admissible particular 
instances in which the custom is claimed recognized or 
ezerased Ordinarily and in the absence of speaal 
circumstances, a judicial deci«iort in recognition or I 
denial of a custom is good evidence tn proof thereof j 


(/Arwx.y C and Lebo J) bHEWAKAM 
184IC 474 = 12ES 107=A1R 19 


tMFtRuK 

) Sind 209 


3 n— Admissions— Value— Considerations 

The value of admissions must depend upon the cir- 
cumstances in which they were made, and possible 
motives for incorrect statements by interested parties 
The nature of the facts admitted 
nt to be considered If the fact 
n the personal knowledge of the 
here is no evidence of convincing 
. ing, its value is considerable If, 
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ETIDENCH Act (1872), S. 20. t EVIDENCE ACT (1872), S 27. 


00 the other buitl, the fact admitted is an inference 
from evidence and circumstances, the vreightof admis- 
sion ma; be very little A general allegation by an 
interest^ parly as to the existence or non-extstence of a 


A.I R. 1939 AU 626. 

■ 3 20— Applicability— Agreement to abide by 

statement of speafied person Set C. P COftE, SCM II. 
PARA. 15. 1939 A.W.R (H 0 ) 7. 

' S 21 — AdtnttJian— Effett on kurdtn of proof 

When iheie is an admission by a paity, the harden of 
proof shifts and it is tor the party making the admis 
Sion to explain it array {.Zn-ul-Hosan and Homtlton, 
//.) Dukkharan Nath e. CoiiMERctAL Credit 
Corporation ltd. 1939 O W.N. 1114= 

12R.O. 125 = 181 LO 621 = 1939 O.L R. 630 

■ ' Ss 21,21, QS~Jltleroney ef nidtHcr—/f affut 
eJ if Cr.P.Codt —Admuttmof gutll tn applKOtioH to 
Jfjgjilrote—AJmitiiii iilf—Pe/ttaney, 

Unless It is so specifically stated in the Cr.P. Code, 
no role about the relevancy of evidence in the Evidence 
Act IS affected by any provisions of the said code. 
The admission of guilt in an application presented to a 1 
Magistrate is admis>ible under S Slot the Evidence Act. 
It doer not become irrelevant order S 24 or S 25 of the 


“S 2i—Adnuit$ort of tenftttiont—Dutf of Court. 

Before admitting confessions tt is duty of the Judge to 
eatisfy htmself that there has not been , any inducement 
of the nature described in S. 24 of (he Evidence Act H 
the circoRUtances are such as to raise a strong suspiaon 
in his niad that the confession has been induced by 
threats or promises of the nature described in that 
section, then the confession is irrelevant. It is not 
neceisary for the defence to e<tablish concMvely that 
there vras such inducemeat or threat. It u sufficient if 
the circumstances aSord reasonable grounds for believ 
Ing that there was such an inducement or threat 
(ffindtrton and Stn, //.) MOHSENA KHATUN V. 

EMre^R ^ _ _ __184IO.22a=40Cr.I.J.880= 


I LaiiAmana Rob, //.) SaTHaLAVADVN v. EMPEROR 
183 10. 661=40 Cr.L J. 809 = 12 R M S14 = 
1939 M.WN 341 = 49 LW 622= 
A.IE 1939 Mad 615. 
' Ss 24 and 27 — ScoptStaumint by aecuttd 
afttr porjiitfnt fueslio/iing by polttt leading to dts- 
ooverfef fact — Admiiiiiiltly. 

The accused, tvho nas charged uith murder, made a 
Statement on a morning to the Superintendent of Police, 
which led to the discovery of a bill hook which the 
accused said was the weapon used by him to kill the 
deceased It was admitted that for four hours on the 
night before and for two hours on the meriting on which 
he made (he statement, the Superintendent of Police 
I was questioning him 

I /fetd, that this was a flagrantyioUtion of the Madras 
Police executive Orders, and that the statement of the 
accused was not a voluntary statement and could not be 
admitted as It was ruled out by S. 24 of the Evidence 
Act, although the evidence regarding (he production of 
(he billhook atone could be admitted in evidence. 
{Burn and Stodarl, JJ ) PapiaH p. EMPEROR. 

1939 M.W N. 1134=60 LW. 742 
- . Sa 25, 26 RR<4 27-~ ‘Conftitton' —Mtaning of. 

No suiement that contains seif exculpatory matter 
can amount to a confession, if the exculpatory state* 
nient is of some fact which, if true, would negative the 
offence alleged to be confessed A confession cannot be 
construed as a statement by an accused ‘'suggesting the 
inference that he committed ’ the offence. (.Eoed Atiin.) 
NARAVANASWAMY V EMPEROR. 

1939 AnB£ 396=43 O.W.N. 473= 
1939 A.WR (PO.)SS-49L W.849- 
180IC. 1-1939 0WN 2S2-19S9AOrO 49 = 
66IA. 66-18 Fat 234 = 1039 O.LR 134=. 
1939 P.WN 205-20P.L T. 265“ 
1939 A L J 298= 69 0 L J. 273- 
tLE (1939) Kar. 123 (P.O )-4l P.LE 272- 
5BR 449 = 40CrL.J.864=41 Bom.LB 428- 
llEPO 16B-1959 MWN 185 = 
A.I£. 1939 P C. 47- (1939) 1 M L J. 766 (P 0 ) 
» 8. 26— Extra.judiciai confession— Reliance upon. 

See Evidence act, Ss. 27 and 26. 

1939 A.L J. 732. 

3 27-~Conf<tsional ttalement leading f" disco- 
rrrv — Pretmile kaviHrna connection vii(A rfiicvt'rrv— 




the presiden* '•» s \f V'lp-'— r' . . • •joffaett 

person in authe 1 - , 

Evidence Act . •. Officer ‘ 

accused to sucl ■ ■ . • m . . , • • . - r- ‘ 
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EVIDENCE ACT (1872), S 27. EVIDENCE ACT (1872), S SO 

Act, have been treated, as a matter of unquestioned ■' “S 21-^Stattment undtr-~lf to be votuntary — 

— L z' r, j— ,n Indtued itat<ment-~4dmisixbiltty and use of 

made to an There is no reason why the general rule that a confes 


given effect to, S 162 Cr P Code havir 


•’“■^~^,ZXi~-Aimtssthlity of confession by co accused 
— Principle underlytm— Confession if should be of the 
tame otfcnce 

20PLT 420= A 1939 Pat 677 The principle on which the confession of one accused 

~ S 27 — Seope~Statemeut oy accused to Police »* “sed against another is that self implication is snppos- 
admissible under— If j ‘ ' f ^ ^ « i. _ .u .l^ 

Cr.P Ccde,S 1(2)-* 

S 162, Cr P Code, 
statements made to a 
admissible under S 27 
ing information in conse 
been discovered But J 
ments which are admiss 
Act S 27, Evidence 
meaning of Sj 1 (2) of 
derogated from by the 
Cr P Code (.Burn 

THEVAP. /» ee I L B (1939>Mad 947 

184 IC 693-12BM 469-1939 MWN 1000 

Rn T W alS^A Tt» «Rft 


I S SO— Confession by accused before inquiring 

I Jlfagistrate and Implieaiing eo accused — Admisstbilsly 


Ignored B A’ornian 1 Empepor v BhaCHU (1939) 2 M L J 202 

Nath 1939 a ML 3^66 ■ '—8 SO— Confession of co-aceustd— Evidentiary 

I— ■ -8 ^Statement leading to discovery— Proof of value 
— Actual words of aceused— Necessity to prove A confession of a co accused cannot be the mam 

It IS true that the statement of an accu<ed person evidence lo a case but it is the weakest possible kind of 
falling under S 27 of the F * v .j t „ _v l - j _ _ .-a ^ 

It IS admissible, be proved 
accused It is not enough • 

gave informatfon to the pc ' • 

S’ •'* • ,1. - .u v„ “lied gave Dimkley JJ) AH PHUT » THE KINO 

that ibe A lit 1939 Bang 402 

{.Reilty, S SO— Confession of eo accused— Evidentiary 

• ■ • ErAPPA talue 

17MysL3 168 The evidential value of a confession made by a 
— ■ Se 27 and 26— 3M/rwr«/ to police leading to co aomsed Is not very high Bat the confession receives 

discovery— Admissibility— Extra judicial confession— confirmation when it leads to the arrest and identifi 
If can be relied upon cation of the other accused i^Slemp and Beeiett,JJ) 

IVhereasa result of certain statements madetoa ISHAK SlNGH p EmpeROR IL.B (1939)Lah 67= 
Sub In'pector of Police by the accused while in pohee 41PLR 424 

custody, a spear head and a lathi were recovered from ■ - S SO— Confession — Use againit co-aeeuied— 
the respective places where they were said to have been Extent 

secreted by accused, such statements to the police A confession by an accused may be taken into const 
officer are admisMble in evidence under S 27 of the deration as against a eo accused under S 30 of the Evi- 
Evidence Act in a trial of the accused for an offence deuce Act It does not stand on the same level as sob- 
under S 302 I P Code ^ K._ vo-sedto supplement the 

the value of extrajudicial and Pedleek JJi 

and where there IS CO othe 18410^4 = 

, • • r=i939 NL3 442= 

A IE 1939 Nag 296. 

, racted eonfestton of co accused— Ad- 

■ ■ • of— Limits to— Duty of Judge to 
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EVIDENCE ACT ’1872), S. SO 
It is not the laH* that the confession of one accos«4 can 
nerer be u«ed against his fellow-accused if it has been 
retracted b? the accused who made it. It the Cooit is 
convinced that the confession was made valantaHly at 


EVIDENCE ACT (1872), S. 32. 

— ■ B . 32 {l)—'‘CircUf>tslan(et »f tht trantachcK"— 
Mtamng if—Admtsst6ilily of siatemeni — Condition 

A statement falling under S 32 (1) of the Evidence 


of an; hind against the other accused. If there is evi- 1 to his reasons for 


S Z<y~Slal<mtnl of eauied taien Wrr .9. IM. I 

Cr.P Ccdo-AJmiwiitily ogoinsleoaceuttd ) transaction which 


so proceeding or that he had been 
rson to meet him, or that be 
aould each of them bedrcnm- 
and wodUI be so whether the 
was not the person accused. 
It indeed be exculpatory 
The “circumstances of the 
me proximate relation to the 
as for instance, in a case 
he> may be related to dates 
nee from the date of the 
The "circumstances" are of the 
resulted in the death of the decla- 


of Alt ovn gutll implicating at the same time the person I 
against whom it t» sought to be used The reason is that I 
an admission of one's o«n guilt operates as a<ort of I 
saoction, which to some extent, takes the place of oath, . 
aed so aSords some guaraniee that the whole statement 
IS true, (,/fowal /Cnhort, C J And dteniithial, /.) 
SaRRAtl V. POONA^tSlNC 1239 M L B 10 (Oc.). 

- ■ a SI and Afia Tenancy Act (1926). S 44— 
Admhiioni—Volut of^Adm'tiion of ttnontt' Uatut—If 
itrt suit undtr S ^ of Agra Tonatuy Ael 

Admissions under S. 3l of the Evidence Act are no 
doubt, not conclusive proof of the matters admitted, but 
they may operate as estoppels Wherein proceeding 
under S lOd of the Agra Tenancy Act the landholder 
has admitted the status of the lena ' * " ' 

suit under S. 44 against the same *' 

M.) ShsrdMahesh Prasad Sin 
Ram. 1939 ED 299-1939 / ’ . 

— S Z\~lnStrf relation of 

What S 31 of the Evidence Act means is that an 
admission, unless it amounts to an estoppel is not con 
elusive as against the maker, as it is open to bim to prove 
that it was made tinder a mistake of law or fact or that 
It was made under threat or inducement {Ba O.J") 
TheKinGk Saw Min 1939Baiig.EB 97- 

182IC 705-40 OcLJ 691-lZBB 26- 


Where the age of a witness is given in the paper o 


40 1) vv N 4/o-itrjii A »* al ts i> 
49LW 849-lSOIO 1-1939 O.W N 282- 
1939 A Cr 0. 49-1939 M W N. 185- 
66 lA 66-18 Pat 234-19390LB 134- 
1989 P W N 205-20 Pat.L T. 266 - 
19S9AI.J 298-60 0LJ 273- 
JLB (1939)Eat m-4lP.LB 272- 
5SB 449-40 CrLJ 364-41 BomLB 428- 
31EP0.166-A1E 1939P.0.47- 
(1939)lMJ.y 766 (PC) 
8 32 (3) — Stelemintt agai/iti iHltrtil »« eanetl 
led tinll-^Admiitiiilily 

Where mu cancelled will the testator has made a 
statement in the interests of other persons, Ms 


— S 32 (,S)~Slateme’it against interetl—HfeAning 
of — Test 

The sanctity attaching to a statement by a person who 
■sdead on the ground that it was against his interest to 
make it must depend upon the measure of that interest, 
and when It appears that thestatement was probably to 
the immediate interest of the person who made it, the 
— ...1. his interest does 

1. {.Dans, J C. 
■ ■ • e tKADAS 

: ' ' '-12E.S.41- 

A IB. 1939 Slad 145. 


•■'••’.Mri- 
*■<■■■ *1.895. 


Y.D 


•939—34 
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EVIDENCE ACT (1872), S. 82 

' “ S 32(3 ) — Staltmtnlytf ae^intt inttrtst — Hm 
dtternttned 

Under S 32 (3) of the Evidence Act, in order to 
determine whether a certain statement is - * «• 
pecuniary or proprietary interest of the perse 
It, we must look to the statement itself and r 
nature of the transaction in the course o 


EVIDENCE ACT (1872), B 35 
committing Court and is presumably admitted under 
S 33 bat there is nothing on record to show that such 
evidence comes within the terms of b 33, the bare 


tnest iH 
eedtns— 


12 EP 235=2'''“**'' ■" * 

'■ S 32 (Jb}—SCBPf^Stalemtnt at 



, the 

latter made an averment in tne written statement to the 
effect that A* was understood to have takenab->y A' 
son of A who IS a gnati and a cousin brother * of A' in 
adoption .7 died pending the suit and the present plain 
tiff was brought on the record as the legal representative 
as a legatee under the will of S He adopted the wntten 


issue between them [y tniataramanaRao, J) CHENDI 
KAMBAn ViSWANATHAMAYYA 

49LW 27S=1939 MWN 276= 
AIB 1939 Mad 446=a9S9)lMLJ 227 
-3 ZZ—Evtd/nee of persin whose pretenee cannot 
6e ucureJ—Admisiibtlity^Diity of Court to record 
iSadtnp 

annot be found 
^ct there most 
exertion had 
* of the process 


was a next reversioner or whether there were neater 
reversioners than the plaintiff | 

Meli\ that the statement made uy the plaintiff in the j 
prior <uit adopting the statement of S 
as a legatee under the will of i* and he 
nissible in the present suit brought by 
reversioner, but that the statement of i* 
was admissible ander S 32 (5) of the Evidence Act as 
was a person having special means of knowledge and 
it was made ante Inert enotam so far as L being a gnati 
of K was concerned [y enkataramana Kaot J') 

CHENPIKAMBA V ' tSWANATHAMAVYA 

1939 MWN27S 43I,WS7S = 
AIB 1939 Mad 416=(X939) 1 M L T 227 


Zi—Aeeountt—R6kit hihi-^Blaak ipaeeilift 
tn different places— Endentiary value 

Where a number of blank spaces are left m the rekar 


— — S Zi^Bahs tnlrtet—Pretunpism 
There IS no presumption of correctness attaching to 
Ibe entries m the bahn iAdditon and Rasn Call JJ ) 
Ahsiad din Allah Ditta v PaRTap '?ingh 

41PLB 375=AIB 1939 Lab 488 
- -S Zi^Entrns in books of account— Value of 
I Tbecatethat plainiiffa* own. statement onosth in 


Weston, J ) HOLLARAM v DWARKAPAS I 

ILE (1939) Ear 673=183 10 67= | 
12BS 41=AIB 1939S1 dA145 , 
5 82 {6)— Pedigree — Uni/ormily in texeral \ 
pedigrees— Presumption I 

Where there are a number of pedigrees put in the | 
direct an xstors of parties to the case and they are , 
always the same, a fact which can ' ' ' 

There Is a design in the way they 
design can only have been to gi 
(.Hamilton /) JAPUNaTH Si 
Singh 178 1 0 95o= 

IIBO 127 = 1039OA 2=AIB 1939 Oodb 17 
— 8 ^—Almiision fit deposition under— Bare 

etatement—lf lutficieni 

Where the deposition of a witness is recorded by a 


along with the plaint The tendency on the part of 
creditors to base their claim solely on entries in Kbata 
I Dahl is to be strongly deprecated (Pauiitmal /.) 
PURHRAJw GaNesHMAL 1939 MLB 216(017) 
- . . 3 Z5— Birth and death register— Entry in— 
Relevancy and admissibility 

S 35 of the Evidence Act makes the entries m the 


i —Almitsibility and value 

An entry in the Register of Powers of attorney main- 
I tamed by the Registering officer under the Registration 
I Act, IS undoubtedly relevant under S 35 of the Evidence 
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EVIDENCE ACT (1872). S. »5. I EVIDENCE ACT (1872), S. 43 

Act to prove the contents of ihe power of attorney The j An entry made a considerable tiraeago by the patwari 


PATTU KUMARI t. NIRMAL KUMAR. 

43 C W N. 907=70 C.L J. 6= A IR. 1939 CaL660, 
• '■ S 35 — efftnr—D/cistOH ttt rettti- 
mini frocteJimp — AJmiiion of Pjriiet »»*— 

AimtitthUlj. , 

In a suit to eject the defendants on the allegation {bat 
they were under raljats of the plaintiff, the defendants 


»f — Order granting letter! of admimstraiicn on tondt- 
lion afipheant executes band— Effect of. 

The words ‘ Anil/ judgment, order or decree” used in 
' S. 41 of the £videni.e Act in reference to (he Probate 
Court means the judgment, order or decree of such a 
Conrt by which the grant is actually issued to the 
propounder or applicant, for it is only the grant which 


••luaiiucacu on wuuiiiun laai ue eavi.uie» me usual 
bond IS not a final judgment, order or decree in the 
above sense That order can be relevant, if at all, under 
S U or 13 of tbe Evidence Act and the Court might 


Upo„ Ih, 5 U,!t. 0 (, .htlher a Utakd.r .« I ...‘“.‘'. 1 “;°" “•-'i.' SV.,! 

_ in rem so far as the status and 

er It concerned The ded«!on U 
«rson w ho was not a party to that 
. . YOOSAT SaGAR AftOULLA V S. 

Amar Krishna NARAiN Singh io. elloka. A.1R i939SlnilSl9. 

igSgOliS 653*18310 662-12SPC 73* — ‘8 Judgment xrfxtm— Judgment of foreign 

6 B.E,1*»44 OWN 66= Court deelarsngPsrty to be adop'edtou of ffinJu vndaiu 
AIR 1933 PC 219 (PC) .-^If binding in tuU rtlohig to tmmnable property m 

S Z^—Omcial rit,stiT>^8aok of copies mom ' British IndianCourt-^Rule— Jurisdiction of domicile 

lamed in Collrcler’e offict containing copies of eommam I Court 

cations tent by CAlectar to suberdmote officers -If oM A foreign judgment declaring that a person i, the 
tial Tigisur or public documint^ertified topy of book \ adopted son of a Hindu widow is binding on the CoutU 


A certified copy of such a document IS clearly inadmissi ' declaration of status by a foreign Court in a matter of 
ble in evidence, and should not be rejected as being a ) succes'iw lo^ movable properiyjn Entish jndia because 
copyofacopy. {b'aradasAartar and A — ' •— “i i ' , , 

//) SEVUCAN CHITTIAR r. ZAMINt 

CANGA. 19Sf • 

3 35 — Relevancy of patta—Lea ‘ 

IVards— Visible indications of offesa 

though not prated. ■ • 

Where a lease printed in the form , ' 

K'-.j- . JV-— r .. I withiDits territory as being analogous lo a judgment i* 

resn. (Lea h.C J and ^Iadhav,ltt A'air. /) N'aTA* 
RAJA PtEUlt T> SuBBARAYACHtrrnAR 

XIiR (1939'Maa.607 = 
49 L W. 287 = 1939 M W N. 180 = 
. A 1.E 1939 Mad 693 = (1939) 1 M L J. 499. 

' S 43— of ludgments—Laui as ts. 
3. S5~Retenue records— Entry made by pat’ \ A Judgment is not admissible to proie the truth of the 
toon in milage Papers \ fact which it states, nor is any fact s‘ated as part of th» 
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EVIDENCE ACT (1872), S 4S 
teasontng in amving at tht fact in issue evidence o< tbe 
truth of that fact But in ca«es where the right of a 
party has already been concluded by previous yudgment 
that fact can be proved by the production of the judg 
ment, since the existence of that judgment it«elf is . 

relevant {Stone, C J l ^ ’ " 

JAGANNATHDAS \ ■ *• 

1938 NLJ ■ ■ ■ ‘ 

' ' S 43 — Deei$ioi\ t 

found incorrect — Plea of ficUUoui rental *« another 
suit—Admisstbiltty of the ether deettien 

Where the recorded rent has been found to be incor* 
rect in one particular case then m a sinutar ca<e of the 
same tenant where U is pleaded that the recorded rental | 


1039 A W B (B E ) 161 I 
■ ' ' 'S 45-— Afrrfiraf ntdmtt or to ogt — Value — If ' 

amountt to legal proof if ap 

Though a doctor IS in a better poMtion to form an 
opinion about the age of a person than a layman bis 
statement is no more than an opinion and could not 
amount legal proof of the age of the person conceined 
{Umaxl and Mulla JJ) EMPEROR QODRAT 

igSQAWE (HO) 693-1939 A CtC 161- 
1939 ALJ 9S0-AIB 1939 All 708 
— ' 'S 47 — Seofe — If eontemplatet production of ecPy 

of document 

When a question has to be decided as to the person 
by whom any document was signed or written then 
according to b 47 of the Evidence Act the opinion of 
any person acquainted w ith the handwriting of the per 
eon by whom it is supposed to be nritten or signed is a 
relevant fact But the section contemplates only the 
production of the original document and not a copy of 
It {Mehta JM) BharaT SiNOH t< PAThak Har 
SaHAI 1939 BD105- 

1939 AWB (BB)167 
— - - 8 ^^—Unregntered deed of gift—AdmttnbilUy 
to prove collateral purpote 

Where a deed of gift contains an agreement Iransferr 
frig one ghumaon of land to the donee and also relinquish* 
meet of reversionary rights by a re 
althoaph It is inadmissible in evid 


A 1 B 1939 Dab 414 
b. • ■ . 


I EVIDENCE ACT (1672), S 68 
I *■ '■ -Ss 67 (6) aad Scope— P enter of oitorney 

I given under seal of notary puilte— Presumption of 
elite execution before, and authentication by notary public 
—Duty of Court to raise 

The provisions of S 85 of the Evidence Act are 
“ “ urt to presume that 

proper execution 
dulyfulhlled But 
are different legal 
■nodes of executing a power of attorney under S 57 (6) 
of the Evidence Act, the Court shall take judicial notice 
of inter alia all seal* of notaries public Where a 
power of attorney is given under the seal of a notary 
public the Court mu«t pre«utre its proper execution 

1C 

D 

12 EB'i92 = 41 Bob'dE 530= 
A IE 1939 Boat 547 
— — S 65 {a^)— Income tax return— Secondary evs- 
dente of- — Admissibility 

Under S 65 (a) of the Evidence Act secondary evi 
dence of (he contents of an incame tax return would 
not be admissible The Income tax OfBcer is subject 
to every process of the Court {Burn, J ) VaRADA 
RAjAMCHlCTTYt' KANAKAWA 1939MWN 377 = 
1939ITE 331-AlE 1939 Mad 646 = 
(1939) IMLJ 791 
' 3 65 {e)—*‘Pullie documeni" — Income tax 

rdumt—If public documents Certified eopiet of retumt 
— Admtsttbtfi/y to prove contenti thereof— Income tax 
Act, S 54 — Scope and object of 

An income tax return cannot be held to be a public 
document as deSned by S 74 of the Evidence Act and 
cannot be proved by secondary evidence tt by the 
production of a certified copy under S 65 (<) of the 
Evidence Act S 54 of the Income tax Act makes it 
clear that a return made by an asseisee cannot possibly 
be part of the act of the Income tax officer In that 
section such returns are made confidential and no Court 
can require any public servant to produce them before it 
If the return is a public document, any person who 
• ' *■ of It 

• ■ • ® ill* 

1 1 rovi 

. . that 

essee 

■ ■ for 

I their own private information since that would not 


E- ■ 

tb 

eviueiiue 
ef rll*H It 



I evidence to prove 


•heir contents under S 65 of the 
I Stodart //) JfVTHIW 

' . 60 LW 816= 

19391TE 657. 


the admission of that statement does not therefore con* — — S Bi-Altetlalton—Prcofef—Morfgagrbond— 
travene the provisions of 5 54 of the Evidence Act Proof of due execution and execution by evidence of one 
{Henderson and fChundkar JJ) NiTAI KOLEY v attesting tmlneit — Another atteitor not formally ipcat- 
EMt-yKOR IIiE (1939) 1 Oal 337 mg to atteitalion— Deed— I fact duly attested 
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EVIDENCE ACT (1872). S 68. , 

Where a rnortgage bond attested by more than two ^ 
witnes-es js proied to be daly e»ecated and attested by 
the eridence of one attesiine witness, and Is marked a$ 
an exhibit « ithont objection, the mere fact that another 
attesting witness who al'O examined does not formally I 
prove attestation will not lead to the inference that the I 
latter has not ii fact attested the bond, C J. \ 

and CkiUtnx, J.) JAI GOBIND SINGH V PAChKAURI 
RAM. 5BE 613 = 181X0 672= 

11 EP.699-AXR 1939 P»l 66S. 

" 'S 68 — Cenctructtan—DKumtnt tmitrtj only it 
prtrre an admt:tton~Rtquirtnttut> at ta fraaf ef atUt- 
tatfn~-Ktttsntj. 

If S 68 of the Evidence Act was iDiended to 
express that a docnment required bylaw to be attest- 
ed should not be used as etidence far any purfcut 
until one attesung witness at least bad been called, then 
the words ‘for any purpose* would hs “ ** 
in the section Those werds are not . 

therefore it hat to be concluded that 
intention of the framers of the Act. 

why an admiSMon in one document • 

diSertnt kind of proof from an adm • 

doenment. The mere fact that one of the documents 
requires to be executed with attestation and that attesta- 
tion ma*t be proved for the purpose of pving legal effect 
to the docoment dees no* appear to have any bearing on 
the quntion as to what proof should be given of tb* 


EVIDENCE ACT (1872), S 71. 


of that particular Registration Act and not of any 
previons Registration Act (fPoW, y) jADtJKATH 
MiTRAf ISAR JHA. 17810 198=&BE,65= 
11RP.229=A.IE. 1939 Pat 47. 

' “S. 68. Proviso — 'ExtcuUon' — Mtantng tf— 
Martgagt bond. 

The word 'execution' as used in the proviso to S. 68 
of *he Evidence Act in the case of a mortgage bond 
which under the taw requires attestation, means and 
includes not only the signature of the executant butthe 
whole senes of acts or formalities which arenecessary 
to give the document validity as a mortgage. This 
includes attestation, and if attestation is expressly denied 


S ^8 ProvUO— Jtmed~Wkat may 
amount to 

Where a defendant in a suit on a mortgage pleads 
that the contesting defendant does not admit the execu* 
document sued on. nor is 
of (he tame admitted, and 
the trial judge that the 
in question ‘hotly contended 
! attestation of the mortgage 
1 against his client 'in such 
he execution of the mortgage 


rehanc 
that tf 
been c 


>e evidence was considered unreliable 
to assume that the discrepancies were 
ecollection It was held on the facts 
—suiiung that It would be legitimate in Ihf 

ViO'iXto—Ctrlified copy of rfgi,tered daed above circumstances to look at tbeproceedirgsreJatj/igre 


of gift freJuetd m rtadem 
dtnymg ipi'ifically that 
of atteiting vntnttset, if etuiiriai 

Where on the production of a certified c<^ of a 
gistered deed of gift, the party challenging it does 
specifically deny that It is the copy of the deed, acce 
■ng to the proviso to b 68 the production of attest 
wiinestes to prove execution and attestation of the d 
IS not essential (Bhu/t, /) Nand Lal t> • 
Lakmmi. air 1939 Lab 4 ' 

8 68. Proviso— Bont/ruo/Jon^H'oodi ‘Pnd 


■Party fhallcnging u not the registration 0 / the mortgage deed for the purpose of 
topyof /'rot/wr/reA provingitsdueexecution and attestation the plaintiffs 

' ' ' had failed to prove the malenal facl« necessary to com- 
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EVIDENCE ACT (1872) S 71 
■ '■ 8 71 — Appltcahility~One of atUsUngwttntiu* 
sumn ontd but not produced in Court — Outy of plemt ft 
S 71 ol (he Ev dence Act has no appi cation to a 
case « here the attesting nitnesses are not before the 
Court If therefore the pkintiS takes out sunnsom 
on one Of the attesting witnesses and the witness does 
not appear in Court, that is not enough to let in further 
evidence under that section In such a case it is the daljr 
of the plaintiff to exhaust all the processes of the Coort 
in order to compel the attendance of any one of the 
attesting wtlne ses and when the production of such 
w itnes'es is not possible either legally or physically the 
plaintiff can avail himself of the provisions of S 69 
of the Act {Mukher/ta nrd LeUfur Rahman Jj ) 
HAttEKRlSMNA PANIGRAHI v JOGNESWAR KlHDA 

69 0LJ 454 = 430 WN 1026- 1 
A I B 1939 Cal 688 I 
S 71 — Proof of attestation by other evtdenee~\ 
Permissibility — Other evidence — 7f includes plaintiff 1 1 
evidence 

The 'Boid ««, S 71 of 'E'lviwitfc Att not ' 

only means signing by the executant but it means and 
in lades attestation as well If therefore an attesting! 
witne s called by the plaintiff turns hostile the plamtin I 
is entitled to prove attestat on of the instrument by ' 
other evidence as laid down in the section This other' 
evidence includes h *' 

is the grantee of 
Sexiurik JJ ) 

—^8 73— 

Court— Value to bf attached 

• ' r 


s I "i I I \ \ 

— S 1 s I I 

S I II I •• ' 

6 74— Public 

Collector s office of cop 
ordinate offices— If put 
copy— Permissibility 

1939 M W N 841 
- .Si 74 and 76— Public document —Entry m 
Register of Pnsnrs of •etUrney— Copy of neh entry— 
Adm istbiUty—RegsstroUon Act S 69 
The Rej 
the RegisK 
Inspector 
gistration 
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EVIDENCE ACT (1872), S 90 
doced in proof of the contents of the origin al order of 
assessment iPanehridge J') PROMOTHA NATH*- 
NiRODE Chandra I L R (1939) 2 Cal 394= 
19S9ITB 670-43CWN 1169 

85~Scope— If exhaustive See EVIDENCE 

ACT Ss 57 (6) AND 85 41 Bom L R 630 

' ' -S 90— Applseebslity— Anonymous doci ment — 

Presumption — Necess ty for proof as to writer— Objec 
Uon to admissibility— When to be rtused 

S 90 of the Evidence Act does not provide for any 
presumption regarding anonymous documents the writer 
of whom IS not known But an objection that the docu 
meat should not be admitted without proof as to the 
wnter of the document must be raised at the earliest 
I stage and cannot be permitted to be raised for the Erst 
time m second appeal {Ibadsworth J } ChaNUU 
KUTTYNAWBIARl/ RaMA VARMA RAJA 

so LW 627=1939MWN 946= 
AIR 1939 Mad 928 = (1939)2MLJ 593 
■ S 90— Applicability— Copies 
. NopresumptvmwwdAr & 9®af\VA EsvJewM- Att ca'a. 

I be raised on the basis of the certified copies when the 
or ginals ate not forthcoming {^Bhide /) JIWAN » 
KeshoDa'ss 41PLR 877(2)- 

A I K 1939 Dab 273 

90 — Applicability — Copies of document 


AIR 1989 Lah 458 
I ■ “S 90— Applicability to copy of document ^ 


I 1(11 

“ signature on 

ct (Varada 
CHETTIAR 

1939 M WJT 841 
' S 90 — Documents produced as instances of cus- 
tom— Admissibility vntkout regard to their custody 
In cases where documents more than 30 jears old are 


) 
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" 70CLJ 6=AIR 1939 Cal 669 

- i.Ss 76 and 77 —Income tax assessment order— 
Alienee I right to a copy — Admissibility of such toPf— 
tneome-iax Act S 54 I 

Although an income lax assessment order is a puU C 
document within the meaning oi S 74 of the Evidence 


S 77 of that Act a certified copy which may be pro 1 


perty But where such a plaintiff produces other 
evidence including that of one of the identifying witnesses 
of the executants of the old sale deed it can be held that 
(he evidence IS sufficient to prove the doe execution of 
tbesaledeed in question (Them C J") ASafud 
DAULABEO f RAM NARAIN 1939 ALJ 1023 = 
1939 AW R (HO) 884 
* iO—Presumpt on unde' — Discretion— Inter- 
iPpetlaU Coirt 

alter em nently within the discretion of a 
trial Court that of raising a presumption under S 90 of 
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EVIDENCE ACT (1872). S. 90. VlDENCB ACT (1872), S. 92. 

the Eridence Att and when it bas not acted atbitranJy soTetles. (,D. /!, ^^orman.) SHANKAR LALf. BhaN* 

• T- t if lotQ A MT..7.84 



ffrting t9 bt ttgned by eitiutant. 


I 


A1.K. 1939 Eat. 428. 
f^analiO't of recil'i! in eontraot— 
iiiilily, 

X Act no doabt prevents the ad- 
for contradicting or varying the 


than thirty years oM coming irom proper custody prove 
themselves, but there is no presumption that the 
comertsof the documents a»e true. (Bejumanl C, /. 
aniSen^J.) CHANDULAL ASHARAM v. Bai KaSHI. 

IL.B (1939)Bom 97»1?9 lC.697- 
UBB 253=40 BomLR. 1262- 
AI^. 1939 Bom. 69 
~ Sg 91 and ^i-^AJmimhi/iiy of tzurnal tvt- 
dtntt—EnJarumtnt ef t^ymtnt on touj-^Oro/ fnJence 
19 lAoio gayntM ait lovafdt tnitrtsl—AJmnuhliiy 
Where an endorsement ol payment has been made on 
the back of a bond and >t does not specify whether it 
was tonards pnncipat or interest, Ss 9land97cf ibe 
Evidence Act would stand in the way of the admission 
ol any oral evidence to show that the pa 
(act made towards interest. {Tbomat, C 
/.) Zaaian Khan V. Ganca 14 

18010 121-llBO 230-193JVA wo- 
19390EE 117-lfl39OWN.20l- 
A.IB. 1939 OudbUS 
S tontfaei—Omlftiiff/e 

19 froft—AJmitstii/tly. 

Once the terms of a contract are embod 
iog, the terms being reduced to writing 
time when it is made, oral evidence is not 
prove that Contract under S 91 of the Eviciviive au 
\Mohantad Noor and Dhatlt, J • 

Farida e FranohaN Das 

— .g flg — Dnoumeut tvidmctng 
loan— Oral ttidtnct as to — Admtiiilnli _ 

When a loan has been taken and ri evidenced by a 
document, oral evidence is not excluded to show nbat 
the purpose ol the /can was and especially when the 
document 1$ silent on the point By »ucb oral evidence 
■' ' --ft--' . . -j rtr rand 

SJANI 


martgaglt I, able far rent — Subtefuent oral Ofreemeut 
maimg mortgagor liable— Admitiii,iiiy 

Where under a registered deed of nsufruciaaiy mort 


-S. 92 — Prineifall, if ea„ tkou) they ngneJas 

Persons who have in terms signed a bond as pnnd 
pals are prohibited by S. 92 of the Evidence Act from 
addoaug oral evidence to show lhat they signedwnly as 


from, not the terms of the contract but some recital in 
it. iJVa-Mtl Ktshore, C.J ) ABDUL GafoOR v. PaRS- 
ft M. 1939 MLB 12 (0 ). 

— — S. ^1— Third farties—S. eonlraeting vii/h B, 
alte aagtnt afC—Siiil en tontracl against Z—OeoS 
tptdenet t, shfftv that B toas eetmg as C's agent—Admtt- 
sihhtf 

Centered into a contract with B, who as alleged by A 
was acting aa agent of C7 A filed a suit upon lbs con* 
itacc against C on ihe ground that C was liable under 
the contract and adduced oral evidence in support of his 
allegations. 

Held, that the evidence was admissible and that S. 92 
.. .fc-. . — -..fim-iatee a case only 

Baguley, /,) E. 
■I 

.-11 BB. 601- 

A 1 H 1939 Baag. 139 

3 53 Proviso (D—Afflteebilily—Primisrary 

note — Rate of interest— Omisiteti of 'per tent'— Oral 

>sory note after 
a an omi^ion to 
can be let in to 
he parlies and it 

. , ....1. ..I. fi. I to .S ^2 of the Evidence 

■ Kamla 


:a 181- 

Xuotr A fi.o .. 'jJ19e = 

AZB 1939 AU. 308. 

S. 92. Proviso {V)—Consideratnn — Failure — 

(’'avauden — Dtsekarge of obligation in Itnd— proof 
atdrtfrem document— Permtstibihty. 

Though a document says there was consideration and 

states eiactly what u was, a party may contradict that 

and show that there w«s none or that it has failed. 
Thoueb wdocument sets forth that the consideration has 
fully passed and though a party to the document admits 
that by signing It, neserthele..s he can turn round later 
' - »i-* document and show thatherlid 

call, fn the same way there is 
party should not be allowed to 
lion was paid in full, not to cash. 
) PanduranC CaNPATRAO 

•• .• lURAhC 180JC Sto- 
ll LJ 33= AJ[.E. 1939N8g.20. 

ff 92, Proviso (1)— MrfaX" eontemflated by. 
The im>takes contemplated by provi‘o (l) to S. 92 
ate genuine and accidental mistakes, just as a nisdesaip- 
ttoft of Hie property {Mlmond, /. C. andSooA, J.) 
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EVIDENOB ACT (1872), B. 92. 


I EVIDENCE ACT (1872). S 92 


mt stake — Dtsttnctton 


I rated that it was not to be enforced, bat that the amonot 


unilateral mistake, the position is diKerent, because in ' 
that case there IS, in fact no contract The minds of i 
the parties were not at one, one intended one thing, and ' 
the other intended something else, and if any relief can 
be granted, it must be rescission Bat at that point the 


' ' ' a c .1 promissory 

ige of S. 92, 
(fKiifiu and 
■ LYANDAS V 

’ ;• lL.E.1263 

S 92, Proviso Z— Scope— ‘Condthon pfecedenl” 

—mat tt — Promissory note payable on demand — 
Indorsedt suit against maker and indorser — -Plea by 
former of oral agreement between him and indorser 
that plaintiff was to look to endorser only— Evidence to 


pa- 

on 

CO 

TS 


ivaiM Kp nHmissi hip under S M2 



and especially th 
show that the ill 
tire. {Bote, , 
VISKWANATH 1 • 
11 BN. 855= 


contemporaneous oral agree 
pends the operation of the 
>ys It altogether An agree 
oniract must bedtsiinguished 
mg the coming into force ol 
he promissory note If the 
suspend the coming into 


9 92, 


secondproTisoto o. vi, £,viuem.e Ac, pii.,<.uivu 

proving the existence of a separate oral agreement to the 
eHect that the vendee woold proceed no farther in the 
prosecution of his claim for certain money debts not 
speaSed in the deed of conveyance and the vendor can- 
not be prevented from attempting to prove that there 
was such an agreement (/aims and Roaland, // ’ 
ranbahadur Singh v. awaohbehari Prasad 
^INGH 18 Pat 318 = 11 HP 675= 

leilO 181=6 BB S37=AIB 1939 Pat 411 
■ ' — S. 92, Proviso (2)— Interest — Agreement ^ fo 


, .k . - ^ jmf Qj, promissory note 

I, instituted by the indorsee thereof 
and the endorser (briginaf payee), the 
uiAKm <.1 v..al agreem-nt between himself and the 
ongmal payee, of which the plaintiS (endorsee) had 
knowledge, that the maker was not to be made liable 
under the note but that the plaintiff was to look only to 
his indorser, and that so far as he the maker was con 
cemed, the promissory note was not binding on him. 

that evidence of the oral agreement was not 
. admissible onder S 92 of the Evidence Act (Dams, 

\ JC, and Weston, J") TYABI TRADING CO , J.TD V. 

I Ghulamali I L B (1939) Ear 623= 

I 184IC. 867=AIB 1939 Sind 299. 
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EVIDENCE ACT (1S72). 8, 82. 

(nonej fcr a contract of purchase by the plaintiff, that 
the purpose of the receipt of money has been vrongly 
Rated in the promissory note, and that it was not in 
tended to attach any obligatioo to the instnment aa 
such, he IS entitled to adduce oral eeidence in support 
of such plea. S 92 does not bar oral evidence to prove 
the same {Dhavle, J.) L’MRAO blNCH v RAUNAR 
iiNGH. 6BJL ■ :* 


EVIDENCE ACT (1872), S 106 
case such evidence was not produced he must sufier the 
consequences (^Kuklu, J.') KASHMIROO v MST. 
ACHHKt 41 P L E J. and K , 21. 

Sa 101 and 102— Ctfwre v/ acUcnariungeutef 

Mara-ar — Vtfendant ebitcttng to lurtidtction of 
Jt/orwar Ceurtt—Onut of provtngthttr luriidtction. 
Where the cause of action arose in British India and 


S.82. Pro,. 

<uted hy agrieullurist or talt—Etidtntt to frgve that 
deed mt mortfage and not tale—AimmiMity 

S 92, Proviso 6, does not apply to a case where a 
document is clear and unambiguous in ns terms. Where 
a document executed by an agiicultunst is on the face of 
It a sale deed but is alleged lo be only an ostensible deed 
of sale being in reality a mortgage, and in a suit by the 
*a*7uiant for redemption of the mortgage be plead* a 
contemporaneous oral agreement to reconvey.but itis 
proved ihat the executant IS not an agiicultunst, the 
beneficent provi-ions of S 10 Dcccan ‘Agricullnnsts' 
Relief Act, cannot be taken advantage of, so that even I 
assuming the ca*< of the executant to be true, so far as j 
parties (0 the transaction are concerned, be cannot 
bring either direct or eircumstaniial evidence to show 
that the document was intended to operate as a mortgage 
and not as a sale'Kieed. He can, however, show as 
again*t per*ons who are neither parties to the transac 
tion nor are repre«entatires in interest of any such par 
ties that the deed purports (o be a mortgage and not a 
sale. (Ouni,/C aid tl’etlon, J) MitKIMAL v. 
TOTOiiAL. ILE (1939/Kar 630-181 IC 677- 
A I B 1939 Sind 200 
■8 92. Proviso {.^"^Eitdente of eonduet—AJ 
•nitttii/tly 

IN here the terms of a written contract are perfectly 
clear the nece<suy of deducing the real terms from the 
conduct of the parties and the reconsiitalingoflhe 
contract in accordance therewith does not an»e. 
{Almond, yC. and Soof. J.) HaJiKHAN CUL KHAN 
».CHOrMURAM 184IC 685<2)-12EPe8li 29- 
A I B. 1939 Pesh 41. 

■ S 94— Applicability— Principle ooderiying— 

Application to amend mortgage deed, prehminaiy and 
fin.>l decrees C. p. CODE, tSt. 152 AND l53 
1939 AWE (II C ) 173 

Sa 101 aaHC2~AllegatiantAal tram fern tn 

ttalation of S \2ofC. P. Tenancy Aet—Burden of 

It IS on the person who a*serts that a transfer is in 
contravention of S 12 of the C P. Tenancy Act that 
the burden of proving it lies, for 11 is his application that 
would f^il, If no evidence at all were given {A L 
Bmnty, F.C ) MAMKKAOf KamChakdra 

1938 NI*J 474. 

— S 101— Bond — Keeilal at to lonuderattofr— 
Burden of proving that reeilal n untrue 
Vihere a mortgage bond contains a 
consifltrilion had been received by tb 
burden lies upon the executant or his 
prove that ihe recital was untrue an 
Court how he became a parly lo a ‘ 
contained an untrue recital iB.iniil'n, • 

V . Shiv uux 1939 M 

'S 101 — Burden of proof — Duty ■ 


Upon the plaintiff [.Raniitmal /) JuwarmaL r. 
Dolichand. 1939 M L E. 149 (Civ.) 

— S 101—-Ci)nsidtrahen~A'ee>lal of payment tee 
bond— Third party denying consideration— Onut of 
proving payment. 

Though as between parties to a document the admiS' 
»ion or proof of execution would shift the onus on to the 
party denying consideration, yet a person who is not a 
party to the document in question cannot be held liable 
unleiss there Is evidence to prove that the money was 
actually paid {Nawal Kiskfrt,C J") ANOPSinGH p. 
Lalsingh. 1939 MLE 118 (Civ). 

— — S 101— againll mortgagor'/ heir-Vefen- 
dan! denying exeeiilion— Execution preicd — Passing of 
consideration — Presumption, 

In a suit against heir of a mortgagor who denies 
knowledge of ihe transaction, (he plaintiff should be 
deemed to have made out a p'lma laeie ca<e as to (be 
passing of the consideration also, if be proves eiecutioti 
and exhibrrs the documents containing recital as to Ibe 
receipt of the consideration by the mortgagor whose 
heir the defendant is {Paniitma/, /) Baijdan i>. 
Shiv liux. 1939 MLE 88 (Civ). 

— S 103— Bond —Ceniidtration dtfftrtnt from that 
recited— Onut of proving full imsideretion. 

Where it is established that the consideration for the 
bond isdiffeient from that recited in the bond, the onui 
shifts on the plaintiff to prove aflirmBtively that the 
bond was executed by the defendant for the fulf con- 
sideration {A'atual A‘itAore, C / ) ABDUL CaFOOR 
V. ParSRAM. 19S9MLB.19(0.). 

■ 8 105 — end effect of— ArUelt hired by 
pertan and i» hiiextlutivf possession — /damage to — Plea 
0 / ordinary totar and tear— Onus 

Where an instrument hired by a person was for all 
practical purposes in his exclusive possession, it is for 
Jjim to explain bowiicame to be damaged It is /or 
him toestabitsh lhat it Was a case of ordinary wear and 
tear and not of carele'sness or negligence in any degree. 
(Cobo, /) Bachkaj Factories, ito v. Bombay 
Telephone CO , Ltd 184IC 36-12ES 83— 

A 1 E 1939 Sind 215. 

■ S 105 — Scope — Proseenlien not protmg ease— 
Aceuted not proving exception pleaded — Bight to aeguit- 
tat 

Even in a case to which S 105 applies, an accused 
may rely upon an exception in his defence and (ail to 


06— — Aceu’cd ~If liable to diuha 
at proving innocence 

as never intended to be used to place u; 
the burden of proving their inoocei 


Y.D 1939—35 
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evidence ACT (1872), s 106, < EVIDENCE ACT (1B72), S 114 

S 1O6 IS not a proviso to the role that the borden of an accased person is found to have in his possession, 


wife against husband — Accused having '•pecial means of 
knowledge as to whether ciirne has been comm tied — If 
absolves prosecution from proving faa of commis'ion of 
crime See CRIMINAL IRIAL— BURDEN OF PROOF 

1939 MWN 883 
■ " 5 106— Special knowledge— Fact of marriage— 

Option of paberij— Onus. Ste Mahomedan Law — 
Marriage OPTION of puberty. 

1939 A W B (H C ) 811 
3 110 — Poiilsiion — Prttumpiion of mujurtkip 
By virtue of S 110 of the Evidence Act a person in 
pos'casion is deemed to be owner until the contrary is 
shown (^Sktmp, J) PARtT SiNCH v AJUMAN 
IMDAD Qaeza 41 P LJt 123 

I ■ — S 114 — Preiumflieii—Eitent o/—tVoman 

ilttpiig <'* foom eonlJiHinp two tott^ Pritumftion tkat 
Her kuihand muit Aove slept on eiktreet on parlttulor 
night— If fust'lfrd 

The illustrations to S 114 show the extent to which 
Court may draw presumptions and cleaity S |14isno 
justification for a Court pr< oming without evidence that 
because a woman sleeps in a room wiih twocois.her 
husband, an inmate of hou<e, must have slept on the 
other cot on a parti ular mght (Dotit, JC and 
WttUn.J'i SHSWaKRAM tSSARDAS v EmpekOR 

18010 464«12BS 8°40 0rLJ 661- 
A I B 1939 SlQd 130 


— ° 114— Mvther and aaugkttr dying 
together in earthquake— Presumption that mother dteJ 
finl— If arises. 

Where a mother and daughter met (heir death in the 
(Quetta earthquake and thrre is no reliabi 


Lkappa 17 Mys L J. 158 

S 114, ll\. Order of attachment— Com- 
pltante vntk formalities— Presumption, when proeest- 
terver's report IS available— C P Code.O 21, P 54. 

If the only evidence available is an order of the Court 
sbowing (bat attachment had been made, it would no 
donbt be presumed that all ibe necessary formalities 
were complied with. But where the execution record is 
available and the process server's report regarding the 
aiiachment does not show that any copy Ot the order 
was pO'ted on a con<picuous part of the Court bouse, 
(he initial presumption iswhat is not mentiuned iherein 
wasnotdone (Bhide.y) MaidaTI ManaK ChaND 
j-.MST LaCHHO. 41PLB 149- 

A I B 1939 Lab 294. 

S«114, 111 (i,)— Presumption under— A’ature 
af 

TheCouit Uenutled to presune that apet'on found 
in po<sesMon of property which had been sto'en is either 
the receiver or ihe actual thief The nature of the pie 
sumption in each individual case depends ent lely upon 
the nature of the evidence adduced llherea Jong 
interval has elapsed before the stolen property has been 
recoveted it is often unsafe to assume that Ihe pos<-e<sor 
la the actual ihief The highest presumption which can 
be drawn from pos e >ion of stolen property by ii>eJ/, 
and m the absence of any other evidence, la presence at 
the scene of theft Where it is shown that only one 
person IS present at the scene of theft and ii is clear that 
Ihe murder has been comnutted, the logical conclusion 
to be drawn from that is that the possessor of ihe stolen 
— - k _ V . — , .v crime , but In 

involved and 
care mu't be 
*rely found in 


Absence ot euJenee to thiW— Effect of. 

The mere fact that there is no evidence to show that 
certain land whichis the subject matter of asettlemeni 
Inaiouzi was demarcated, does nor give riselo a pre 
sumption that there was nodemarcaiian, such an a^um 
ption IS clearly against the statute of the land If an 
official act has been proved to have been done it most 
be presumed to ba *- —■ ' •' ■' — •* '•!'—* —• 

Apirteala, jy) • ’ 


12 B B. 165- A I B. 1939 Bang 361 
S 114, 111 {ij—Seope— Charge of murder, 
roiSerf and recent ng stolen property— ht ureter and 
robbery alleged to be simu'taneous and part of same 
transaction— Pinding of astieles eeneerned tn robbery in 
passetsion af aeeused— feature of presumphun to be 

-...-c, vo2,392 and 411,1 P Code, 
pro>ecution that murder and 


aetuted to esplam— Effect 

The question whether an inferenre should be drawn 
against an accused person from unexplained pos^e'Sion 
of property concerned in an offence with which belt 
charged may sometimes be very strongly affected by the i 
Interval between the date of the offence and the date! 
when the property Is found to be In bis possession. If I 


I ed ta the rourdei and robbery or at least received stolen 
pn^ierty knowing the same lobe the proceeds of the 
robbery. But when the question arises whether the pie 
suRipiiOT of the graver offence or of the lesser cffence Is 
' to be drawn, it Is for the prosecution to establi'blhe- 
graverpresumptlon rather than for the graver presurnp. 
tion to be drawn In the absence of an explanation from 
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EVIDBNOE A.OT (1872). S U4 


the accused The Court must see if there are materials 
to sho*r that the accused nas not roerety a teceivcT of 
stolen property but was himself the murderer or actively 
concerned in the murder, {yarma and flotelanJ.JJ^ 
EMPKRUB V MAYAPHAR POTHAL 

18 Pat 4$0<»6BB 706^18110.1001= 
11 BP. €53 = 400rLJ. 625*1939 P W N 300= 
20PatLT.420»AIJ5, 1939 Pat E*” 
S. 111. til. — 

rnta/inf kn-itoltdie of \Ht*ndtd irim to autkortttt 

If aceetiorf or aocomplitt. 

The mere (act that a witness did not reveal iuv 
knowledge of the intended crimets the proper auihoiiiies 
is not sufficient to make him an accessory or an 
accomplice so as to vitiate his evidence. (,Barttet and 

Ran/jj.) NURALAMiN t-. Emperor. 

AIR. 1939 Cal. 336. 

5. 114. III. W.—Tohmany of afprottr— 

Ritra.ted tenftttian of te acWtd — Jf terroioratiii 
etiifenre 

The evidence of an approver who does not scruple to 
tell different stories on different occasions on oath is not 
a very strong basis for a conviction though undoubtedly 
legally U could be such The retracted confession of a 
CO accused cannot be consid red to be <a(fieient corrobo 
raiion of hU evidence lYounf.C J ant BUcktr J) 
FAQlRSlNfiHe EMPEROR 181 1C 219- 

12E.I, 183-40 Ot.LJ 897 = 41 PLB 333- 
A I B 1939 Lott 429 


-8 114 (c)— ^rcrum/r/im under vrkan aniei— 
Rerion a/Srtnrikumi mar* 10 tend, pleading fraud— 
Burden of preef 

li a lutt on a bond the primary burden is on the 
plaintiff He must prove execu'lon and con<i<leraiion 


EVIDENCE ACT (1872), S. 116. 

evidence and may be conclusive when not rebutted by 

any evidence (A'ua/af Ktshort. C.J and Sukkdeo- 


fuU 

reule Prom that postttun 


kUu pusutuii A.iu. lyju i-sil O.'Ofoii. iAJdetort 
and Ran Lall, J J) MT UlBi KUNtiO v. OnkaR 
Nath. 1631 0.645-12 BL 126-41PI,B 3f2 = 
AIR. 1939 Lab. 63. 

' S. Conduit — Encrotehment of laud by 

erection of building — Ov/ner failing to raise ohiection— 
Estoppel 

A person is not justified m keeping silent when he is 
aware tliat anothet person has euctoached upon hi« land 
and IS erecting a costly building. He will be estopped 
by his conduct from claiming possession of the area 
encroached upon by demolition of the consiruciion 
erected thereon {Bkide,/) MUtKAjp JaNesh. 
WAR Lal 41PL E. 673. 

8 Wb— Erroneous statemenl by Counsrl —Clsent, 

if ettopped 

An erroneous statement made by counsel m the course 
of argement cannot estop the client from taking tbe 
correct legal Position aliemards {Bhn/e, J) ALIA. 

habad Rank. LTD v PUNJAB nationai- Bank 
^ AIR 1039 Lab 303, 

■S. 116 — and tmant ■“( endutt—AJ. 
million — SuMeiin-yto aUratt operation of section. 


Wi ei 


after - 


' 11 BN 358*1938 N L J 459- 
AIR 1933 Kag 78 
- ■ 3 114 111 {^~S'ope~ Account! produrrd by 

defendant late — Rtiecttm—Oppoiinon by plomt'ff— 
Right of plaml'ff to nguest Court to draw advene 
inference I 

Where a defendant fails to produce bis account books 
before the Court in time, and they are rejecled-by the 
Court when produced as having been produced too Ute 
the penalty for this conduct of the defendant 1$ only to | 


I within the meaning of S Il5 of the Evidence Act. 

\{Boinford. ’I 9f ) TOTaRaMp RAMpRAtAD. 

1939 RD 135-1039AWR (B E ) 149. 

■ ' S 115— it/ii/irAe — Eailure to retaeer tax by 
munecipahtr owing ti millaii — Ricnety later on— 
Plea of eetoppel m defence 

Where a Riuniapaliiy owing to some tnistale failed to 
recover a particular tax, It cannot be pleaded that they 
are estopped from recovering it when they later on 
make attempts to collect it The plea cannot enable a 


affected. 



G< . • ‘ . 

- —8 115 — Admunon— Inference from conduit — 

yoiut of. 

An admission Inferred from conduct does neither 
amount loan estoppel nor is a conclusive proof of the 
natter admitted, but it is certainly a strong pnwia facie 


j fiim'elf as an executor under a mistake about bi« legal 
' ‘ I noi make him an executor or raise 

■ him {bfr yjMfar ) ATISUXH. 
■ • . • -L 6BE 26 = 183 1 0.865 = 

12 E^ 0 78 - 1939 O 686 - 
A I.E. 1939 P.C. 238. 

8 116 — Hone against itstute. 

There can be no estoppel against an act of the legia. 
latare. When therefore the legislature has declared tfa 
no adoption would be raGd without a registered 


551 


THE YEARLY DIGEST, 1939 


552 


EVIDEITCE ACT (1872), S 115 

tlon deed tVie pUiMifl is not estopped by her conduct 
from disputing the validity of the defendants’ adoption 
for want of a registered deed {fiantilmal and 
Sukhdeonarain //) FOJMAL t- MoT hlNGARI 

1939 M L E 60 (c) 

S r\5~Qutxtlonoflam 

There can be no estoppel on a statement of law rclat 
ing to the validity of nomination of a person as a chela 
under the terms of a will (^fr Jayatar) KaRTAR i 
SiNCH V Dayal Das 6 B E 868 12 E P C 23= [ 
1939 A L J 809 = 182 I C 763= I 
1939 O L B 439= 1939 OWN 634 = | 
43 0 WN 1037 = 1939 A WE (PC) 106= 
AIE 1039 PC 201 (PC) 

■ .g 115 — Kepresentation— Act or omission when 
amounts to — Landlord and tenant See LANDLORD 
AND TENANl —PERMANENT TENANCY 

AIE 1939 Pat 296 
.S H5--ffepnstntatitn — Ckangt ef fiantian 
One essential element of estoppel is that the party 
raising the estoppel actually ' ‘ 

detriment on the faith of th 
{Sitmp,/) ABDULLA*- 
41 P LE 41 

S llB—Stopf—fingl 

S ll5 represents or is the • 
in FngUitd {.Wort, / ) R 
BlBt ZOKRA 6 

12EP 3 • 

S l\S—SiUn<t—£n 

tttn If ebietl^Eslipptl 
Where a person knowir 
encroached upon his land by 
keeps kilent and raises no ob 
he 18 estopped from brmgii 
land encroached upon by 

Moot KAJ V JANESKWAR 1 - 


I 8 W^—Dimat ef tun m xfUinaf 
Mtlfpfil . . 

S u6 does not eiiap a tenant from denying the 
, • • .a * , - 1 ms to have 

in posses 
. - V ilAVkU 

, •• LE 316= 

AIR 1939 Lab 49 

g WQ~Plet ef Jett ef Utlt, tubugutnt te 

lirutner^ff ept" to o 

In a suit by a landlord for rent It Is open to the 
tenant to plead in def ' 

has. subsequent to l 
passed to somebody ’ 

entitled to the rent 
prevent a tenant fio 

orlitmal lessor has si " 

LUCKMAN ChaPLA « A 1.1 -A- 

1939 A W E (H C j 616 •= 3939 E D 402- 
1939ALJ 913-AlB 1939 AU 670 
— S Il8— CA Id uiltttt — Capeftty te undertland 
—Ceuri t duty te tat 

S 118 of the E'idence Act vests in the Conit the 
duereilun to decide whether nn infant Is or fs nm dis- 
qualified to be a witness by reason of understanding or 


I EVIDENCE ACT (1872), 8 124 
I and Khundkar, JJ ) KRISHNA KAHAR v Emperor* 
! 43 C W N 1117 

■ S WZ~CAild wilnets~-P liy ef Court 
Where a young child Is called as a witness the first 
step for the Judge or Magistrate to take is to satisfy him 
self by questioning the child that it is a competent 
witness within the meaning of S 118 ^Mya Bu and 
Duniltf.J/) AH Phut*- THE KING 

AIE 1939 Eang 402 
"Ss 123 aod '\i^-—A<cidents' register kept 6y 
doeter—If pnvtleg d document 

The acadents’ register kept by a medical practitioner 
IS not a privileged document and a Magistrate cannot 
therefore refuse to cause production of the same 
(Lakthmana Kao J) VENKANNA*- f-MPEROR 

1939 MWN 1128(2)«60LW 796(1) 

' ' Ss 123 124 a&d 1Q2 —KeJative scope and effect 
— Clatm te privilege — Suitainabilily~CondtUons~ 
Test 

IVassoodew y— S 162 of the Evidence Act deals 


claimed It should be claimed at the earliest opporluniiy, 
and It IS futile to claim the privilege at a late stage when 
there has already tern a disclosure of the document 
given in charge of the Court {.Wauoodew and Sen, 
//) BHALCHANURA DATTATRAVAt- CHANB*SAPPA 
MaLLAPPA 183 I C 225 = 12 EB 69 = 

41BomLE S91-AIR 1939 Bom 237 
■S Vlk—Diselosurt if u/euld harm public tnte 
reitx-^Wkuii tB decide— •I’ unction of a Court in relation 
to claim ef prmlege 


NOW ULack S51-11BO 148 = 178 10 982= 
1938 OWN 1354 = 1938 A WB fCO )140- 
1039 OA 85= A IE 1939 Oudb 65 

I ““3 \2k—Obiect—Dneleinre already made tea 
'' perten "ot in cengdence—Sretien if af pint 

S 124 of the Evidence Act IS designed to prevent the 
knowlelge of official papers beyond that circle that 


But such a course should be pursued where the circum I the contents of snrh papers has not been made known In 
stances of the case make It plainly desirable (JIfeAfairl eoniitnet {,Hamillen, /) CHANDRA DlIAR 
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' S 121— — Clam tC—C«"diti9HS— 
Ce’nmunicatianla fuilu effctr m t/Keiel (tnfiJcnu — 
Caftnttfratiani ter Ceurl, 

For (he purpo'-es of S. 124 of the Evidence Act, 
comaiumcation has to be made to the pabltc officer «bo 
considers that the public interest suffers by its disclosnte 
It IS for the Court to decide whether or not a particoUr 
document for vrhich privilece is claimed v>as a communi 
cation made to a public officer in official conEdence and 
if the Court deades that it was so made, then tt has no 
authority to compel the public officer to produce it. fori 
the public officer himself is the sole jnd— *• ' 

Us disclosure voold or would not * 
interests Where the statement conta 
merit was not intended to be made , 
said that it was made in ofEcial confidence. It is not, 
howeier, enough for the public officer to merely claim 
privilege. He must apply bis mind to the question 
whether public interests are likely to suffer by the 
disclo'ure of the contents of the document called for; 
and only if be considers tbat public interests would 
suffer by such disclosure, would < 
privilege {H’aiteeJfw a"J StM, /y ••• • 

DlTTitTRVAe.CHANSASAPPA hfA • * 

1831.0 22S-12BB. 69-4 * ' 

Al.U. 1^.79 PUJU. iiil. 

'■ ■ 8. 12l'-Prniltfe—Dulr «f aulkertiytUimme 


19390.WN 13S4-1938 AWB (OC)l«0- 
1939 0.A.8S-AIB 1939 0adb6S. 

■ — S lU^'Puilie efieer'—Aftnl e/ fiatlteaf tern- 
f>i^r-C. J>. Cede, S 2 (e) 

The Agent of a Rail* 
officer as defined in S 2 (r) * 

has power under S 131 


12EC 113-18210 870-48 C.W* 

AI.B 1939 < 

——S. 124— /*«*/»« effletr—Mtaning tf^C 
Court of Wardt—Jf eemtunitr the ncMn. 

The most reasonable construction of the ' 
officer’ in S 124 of the Evlden'‘e Act 
derived from the section itself. He Is 
public as opposed to private duties who ’ • 
munications made to him in official confi ' 
nature that disclosure in certain cases 
public interests. The Court of Wards, f 
of S J24 is to be considered as a Govern vt.,,. ...u 
Us officers public officers (.Hamilton, J) CHandra I 
DharTewari V Deputy Commissioner, i.uck.I 
NOW. 14 Luck 361-11 BO. 148-178 IC 962- I 
1938 0WN 1854-1938 A.WE (O 0.1140-' 
1939 O A. 86 = A I B 1939 Oodtl 65. 
■ “S 132 PiOYlBO— *‘Ci7<n/'r//ri/’'— 

Cttdmte given ty witniis for freieeution m frier tut— 
Aimituhility againit km m tuSiegutnl ratt againtt 
Aim ai aicuied. 


EVIDENCE ACT (1872), S 146. 

The proviso to 5. 132 of the Evidence Act can be 
, teasoniiity inteipreted as giving proiection to witnesses 
really giving evidence which is elicited from them in 
their examination and given by them in the course of 
their duty to state truthfully what they know about the 
case but not so as to protect witnesses wbo take the 
opporiumiy of being in the witness box to say things 
which by nn stretch of language it could be properly 
represented they were compelled to say within the mean 
ing of the proviso. A witness called to give evidence 
for the prosecutiori in a Case is intended by S. 132 to 
be protected in respect of what he says m the course of 
his examination from having that evidence used against 
him when he is an accused person. Such evidence 
given by an accused person as a witness in a previous 
— t,. ... k ~ ...k.- k, is on trial as 

1/1. y.) suNDA- 

■ . ■ “ysH.CB.eve. 

S. 132, PlOVlao—Cemfultton—lFkat amount* 

The compulsion contemplated in the proviso to 5, 132 
of the Evidence Act is something more than being put 
into the box and being sworn to give evidence i the com- 


I 

amount to compulsion. If be hesitates to answer and 
the Court tells him be must answer the question, tbe 
tion of the Court to the witness 
tbe witness within the proviso. 
•• (Bafulty, y) RASOnL BhaI 

rtangLB 479-184 IC 660- 
159-AIB 1939 Bang 371 
- — Sa. 135 and 114, lil. {'b)—Attomflttt at 

wiineti. 

There is nothing improper in tendering an accomplice 
as a witness apart from any question of pardon. Such a 


pardon. Tbe 
evidenceis of 

any criminal 
treated with 


n 'public I ' 


1 H5—Apflitatillty—/lliliratt fer 


I ■ 3 \K^~Attr'ntr gnng hitk on tenfiinen—Vtt 

\of tnektonttmen — Ext/n', 

Where an appiover goes back upon his_ confession, it 
can be u<ed to contradict Mm when be is treated as a 
bosiiiewitness.bat it is not substantive evidence and 
cannot be used to contradict a co accused's confession. 
{Hiyogiand Polleei. yy.) RaURAM SiV r. EM- 
PZSOR.1841.0 274-12BJr.l06-40 7- 

1939KX.J. 412-AXB 
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heard two shot-'.-went to the 
oeceawl ly bjt d-ad ao 1 fere toj 
hsdl murieted rim 

ii'IU that the al*ments 01 h” two imep n l"nt 
Wilne«»e» were adm' si le otider S l^^to c"”nr>l<Oral"- 
A. aot! T/ 10 I hat thr* ebarj-d R it nni.'» f 4lntmt J C~ 
■uU \S,r iiatad,/) FAklH JCMSll IvHAlf - CM- 


. e 'Tir-** 
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t//jrr»r» try iwo Wimtar-Ln. J\ "TVHtRiri 

"'L'Tsp Can vmi sriAti Oso "• “t-MtcraD 

‘*ni£.»0 n»C*T“ Itf.F 3 fc.a 49 

U "ff 

\\ pr>the Itrre" I 'flf nr’vrdes ^or he ir^ghtneit iit 
hali ““e siiry ttte odgmeat t.e'-tor the S«aLn 2 - 
Cjnrt caanor—t*— ta *iBca the i^jrr on thegP'Boa 
t'“ai he u*ac3meTi a orir a ra a * f-O “P i .,efc 
/ tthilVDiK -w.-iiAJla- C:ir"»hr l-vl_ 

4LjnL2:;‘’C4- 

Iht*"gt tta CLur— Ptnrm -— Oiesiton wreiher- 
.e-ee 3 n»U and vcid. )T reason t itiih.ut ’'ar'*' 
‘^cre hesriojrot oit— 1£ cair ..e rais"a. oatl dretanj- 
EiwCP dJUfcSc-tT* 12S.CC. 2g3°€.XIE.72S- 

iTre'tat-wy C.Mrf — V^-tafTr ot-—^nXtr*^xt 3 !Pt('t 

eeil sealed ptmciphl lharif the- le gj— a -tnbi 
gisuus in any respect iT la oi/ra to the iXar—of "S""atioT 
lacnttciu *'e eal nesBing^or e— - y j-r-ie-'-oe 

to the luigmeat uid the pH- mtc” it the case /it"— 
■tn rf» // 'lA' -tUIK Dtro, VsWaB' WAJIE2 
I5T3rc.r V'lASCA lOHAJT 207 HF 

42c:W-3r UTTt 

- ^rc'-itowg C a»r/— ..’’htorfr-ffy— ..y rf yjf"tf«ree— 
Ontt-^oi cxn l^tertoe 

V C.ttrre*ecEting 1 - (.eet— for’aie ■'aased on the 
I ZM* or 1 mortstg— aa (aJ t«c~nan to ijituLuo- th" 
omertn wm T th“ vartoas items or the prooereea oire'-r 
ed to I e*oKl hr (hat leer— iretole sold, pronried it 
anete'vat* rado so »Tlh a view to idicsr the ■^ilies 
iTMug eiwe-n t-wo sabseqneot traosie'e— fronr th- 
iaor«"*er>r ir wi h a mew to piu te ci th-rtgatgot a snfa 
*«riBTt transie*e“ -SBd farther "TWi ra that t‘i*-orrier ”0 
pnacnbml has not he-tf-tr’f "fenm ctag ths^'n*- sof 

ih-«iiortiriC 7 h(Of«ahseihe‘»tioie i Ma op'i“ arntnai*" 
Where-it yas rmt 1 «aus«jaent 'rausfe^ee- froura- TWrr 
^gw won larQKSdth" is»i»tanee-or fits Cnrrfor pro- 
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EXECimON. 

tection bi> interest in some of the items of the (nort(>ac* 
ed properly, bat it was 3 legal repre^eniative of the 
mortgagor *ho In effect iooght the •‘pecific petfomuice 
of an agreement entered into between him and his 
transferee for payment of a portion of the amoani doe I 
in re-pect of the decree, it rras that there nas' 
oothing to justify the Coart to acceoe to sach a leqnest 
to fetter the rights of the decree-holder by laying down ' 
the order in which the properiie* are mortgaged are to 
be sold. aiJ t'rrmj, jy ) KaKIMUL ' 

RAHMANKHgSr SsRASWAT ' 

LAHORE- ILB (1933) A.U 
12 E A 

1939 AWB.(H0.jl7» ' 

— “Efecuting Coart — Powers or — Power 
behind decree- Decree on unregijtereJ 0 
SeeC P Code. SCH II. PARA 20 43 . • * 

—^—Etecnting Court— Power to allonr . • 
a'^/catron for execution not properly made wimin J2 1 
years of decree See C. P. CODE, S 43. 

1939 M.W.N. 988 

—EteeuitHf CoHrt — Prj.'er t« go behinJ decree. 

Every decree, order or judgment, however erioneoos. 
carries with It an initial presumption of talidiiy until 
and aniesa set atide or declared • ' ~ ’ 

u not. therefore, open to the 1 
behind It (A’uwaf KitXort, C ' » 

BtLKJSHEN- “ 

-^■^^ExetuUng Ceu'l—Potoer ta go t«kin4 Jeeref 
Deeret puteJ ayiin/r fenan <i» exeei<tor-~Otnetian if 
Utter inexeenhen an ground tkat ke kad eexte I la ie 
exeeutar at line at decree. 

The Ececuting Court would be competent to refute 
to execute a decree only wheo on the face of the decree 
It would appear that the Court which pas<ed It bad no 
Jurisdiction. Conseqaently an execaung Court U not 
entitled to go behind a decree pas'ed against a person •< 
eseoiiar of an estate on his objection in execat 
ceedings on the ground that ne had ceased to 
a* execotor before the ins itution of the suit 
the decree w<s passed {^Miller and Kkundki • 
Jatindra MOHAN BANCRJEEP. RaJLARSHN 
43 C.W • 

——Executing Court— power to go behind mwuv— 
Void and voidable decree — Distinction— Decree, when a 
nullity— Kefusal of execution —When justified. Set 
DECREE— Validity 1939 PWN.631. 

-^^—Juritdietian—Pteuniary /uriiditllori of Caurt— 


the I liintiff valuing bis relief for Rs 5,000 
suit in the Couit competent to try a tmi of t 
(the limn of file Ordinary ju ‘ 
an 1 the Court granted a deer • 

Court can entertain applicat 
decree. (Baeuleyand Mo 
Father rioufryvt. 

181 10 841- 12 EE 498 . 

- - ■Limitaiion~OrJer rendering exeeulum akarttit 

—Otcree-koUer tf relieved tram keeping deeret aUvt. 

An order which would have the effect of rendering 
execution pioceedings abortive does not relieve the 


EXECUTION. 

— —Procedure— Court passing decree legally directed 
lostay extMtion— If can recall cettificate for execution 
issued to another Court. Set UNITED PROVINCES 
Encumbcbed Estates Act, S 7. 

1938 A W.E (HO) 853 = 
1939 A LJ 13 (PB.). 

- - 'Pracedure — Decree against ghaiiuat—Anackmint 
af lurplut tiueme of ghat tial-^Exe.ution— Mode of — 
Proper preetJure^Apporntment of rectiver 

Where Che surplus profits of a ghatwah estate are 


A I R 1939 Pat 242. 

-Rexnyal— Cantinualion — Se.and ottachnent— 
Tfpe of property to be sane, 

A sub^uent application for attachment would be a 
continuation of a prior one, only wnen the type of the 


• ■ .Rntval^^'dtr dismiinng ex'tutien eate^Jf 
Unal eeder-^rdtr it final—Suiutueni appheelion far 
txeenhan—ff fresh applicatian er eanliHualian af prior 

When the order of executing Court was to the effect 
that the execution ca>e bediscrivred on part latisfaeiion 
With coasand the Court was not moved to review that 
Order, nor was any appeal presented to any superior 
Court to revise or vacate it, the order Is an order finally 


• 'Right ia~CainprBinite detrte againtt X and Y— 

"Kta be proceeded againtt in firit inilanee — Exteutton 
ogamit X weiuceettfnl— Decree holder' t right la proceed 

** decree passed against AT 
was to be paid by X In 



execution against him by way of arrest. .V applied for 
Cline for payment and the decree holder agreed to give 
him three months. Afier the expiry of this period execu- 
tion by way of arrest was renewed but it was found 


lo go I nance of the judgment-debtor and his family and 
. • ' . .1. j-. — of the creditor’s 

/.) Bansiuhar 
. = 11EP 436 = 


i939PWN 86 = 


= within the meaning of the decree in proceeding against 
■ •= JIT. and that having done so without effect, he wasen- 

A 1.1V, iiiwia .Au. 82. tilled to proceed against K in executioo. \Lard Mae- 
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Sc 

null and vend 

A Salem execniioti 13 not annllily even if It is not 
preceded by an attachment Neither R 30 nor K M 
of O 2t C p Code n_egatives the poner expressly 
sell mthouc 
/) Namdev 
Bom 420« 
. QLB 463« 
A I E 193D Bom 277 
~ Salt— ‘Binding nalnrt—Suii ta rtcover fotutst«n 

O' of finaferli told—Afamlainabihtr 

When an execution lale has been con&rmtd by the 
Court and has become absolute und «— « 

C P Code It must be cons derec 
aside Where a suit Is brought fo 
Sion of part of the properties sc 
mortgage decree on the allegation that an area m excess 
of that coveted by the mortgage decree bad been sold It 
Is in substance a suit to avo d an auction sale held In 
* decree and ts hence not maintainable 


prut tram dttru keldif—C P Code O 

Per Fin Benth—W a dec 
sells in execution of a decree aga 
(the sale proclamation saying ih 
Interest only of the Jodgmer • 
movable property and such 
recovered by its true o vner from the 
the auction purchaser is entitled tc 
decree holder the money which h 
ground that there has been a total fad 
tlon 


has been deprived of the j roperly purchased by bim 
after the sale has been confirmed and 1^ reason of the 
intervention of the true owner upon the ground that the 
ludgment debtor had no Saleable interest in the pro 
perty 

P'^'' Poguley J — It is conceded that if the jadgn ent 
deb or has some interest in the property sold there is do 
guarantee by any party or by the Court as to the extent I 
of that interest and If that interest is sold the sale 
becomes absolute and no more can be said or done ^ 
about It In the absence of misrepresentaticui fraud etc 
On the other band when the judgment debtor has no 
attachable interest at all noth ng has been sold and If I 
nothing Is sold there is no sale * 

noth ng to become absolute and noth 
There is s itiply a payment of 
nothing 

Per Sharfe / — The whole bas s of a sale of Movable 
property be it a sale by the Court or not is that scHue 
thing is sold That basi« is unchanged even in cases 
where the sale is by the Court in execution of a decree 
the sale proclamation saying that only the right title 


|EXTRADJTION ACT (1903) 7 

* ■ ■ ■ ebtor IS being sold In 

• res that nothing whatever 

* * purchaser has paid the 

* of consideration and the 

back purchase money as 
his use {Paberts C J 
B-iguity aid Sharpe //' MaUNO AVE MaUNG r 

Aicorr&co 1939 Rang LR 64B(rB) 

'Sale in pursuance ef order m pariiiion suit — 
Sa/e tu6}ecl to confirmation of Court— Person making 
htfiest bid m extest of reierte pnee— Right to hate sale 
tonfirpted— Offer of higher price iy anelhtr after tale 
—tf ground for refusing to confirm 

The fact that a sale is subject to the confirmation of 
the Court does n t mean that the Court shall refuse to 
accept the h ghest bid because at a later stage some one 
on second thought says that be is willing to pay n ore 
Tl e cond ( on that the sale is to be sibjcct to the confir 
' * against irregularity 

sale and again't pro* 

• • price A purchaser 

> ich is in excess of the 

leserve price agreed upon and coitip! es with all Ibe 
requirements of the Court is entitled to have the <a]e 
confirmed when there Is no irregularity The mere fact 
that between the sale and the confirmation a higher price 

* ty Is no ground for refuting to 
h C / and Kunht Raman J) 

Kkara Mahomed Ismail 
699-1939 MWN 1116(1) 
(XV or 1903) S t—Arnst 
'’ohueal Agent— Legaltty—Cr 

\e coo* ^ '•vvy.tjt.iij 

I A person who has Commuted an extrad tion offence 
“* ” *■ Ind a without a 

uch State If he 
be illegal and the 
91 (l)(rf) Cr P 
AMS' EmpbkOR 
41 P U B 339 


cessary that it should 
If a warrant directs 
to a frontier police 
ufficient indication of 
y Is to be made An 
undated warrant is not Illegal although the tetter 
practice is to date it {.Lord Tl ankerion ) C P 
MATTHEN V DISTRICT MAGISTRATE OF TBIVAN 
DRUM IIiR (ia33)Mad 744= 

41Bom LR 1119 = 40Crl,J 676= 
1BS9AI.J 8S6«‘70Cj:*J 270= 

6 


• “ Ss 7 and 8 K— Issue of warrant — Question tf 


arrested and delivered to the Pol ce of a Vanve State 
I the quest on whether the cond t ons laid down by the Act 
I and the rules for the issue of the warrant were complied 
w th Would not be properly the subject of inquiry by the 
High Court on an application under S 491 Cr p Code, 
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ESTEADITIONACT (1603), S 7. 1 

bot shoald be ra «ed beforbthe Magistrate id British 
India befure »boTri tbe person airesied is prodoced on ] 
an appF'cation to him 10 report to ihe Local Govern ^ 
Bent under S S-.\ of Ihe txtradiiion Act {.Lard 
Thanlirtcn.) C. P. MaTTHeS V DlSTKIfT MaGIS 
TRATE OF TRltANDRUM ILB (19S9lMad 744“ 
41&ociL^ 1119..40CrLJ 67S= 


Al,. ■ . 

— 5s 7-~l!'artanl dtr,eliitgdt!ti.fry tf arrtited 
fin'H (e c/ natiit tiall for /•rcdufUcn it/art ' 

Z>i>trict Afjgiilrati ef that tlalt—Jfigi Court erdtring 
tssut of vent of habeas corpus— rre/ien for guask-\ 


... iL «.iAii>kU I*.! S^l. 

Htld, that the District Magl'traie mentioned in the 
varrani had loout ttandi to file an application for the 
qqaihipg of the order of the Ifigh Court, alihoueh be 
*ras not a parly to the application for the issue of the 
errit of Aa^eat torfut {Lord TAontr-ton) CP. 


4( , • 

S 7 — Warrant nnder— Voviers of High 
nnder S 491, Cr. P Code, «iih reference to Sti 
P. CODE, S. . 

S 22- 

Potiliial Agt 
Where It i- 
traditroT) is to 

offences vhid , • • 

of the offent • • 

made falls nil 

of the Extradition Act, and makes it th“ *‘■- 

PolitiCdl Agent, {n such an event, to dem: 
tion of the pri'onets to his custody, (lor 

T • 


6C .. ■ • • 

20 FLl? £97=1939 ACrC 110 = 6BB 841= I 
1939 A WE. (PC ) 141 = 43 0 WN. 981= | 


I PAOTOBIES ACT (1934). S. 77. 

43of theFaCioiies Act. The word “or” occurring 
I between one sub clause and another in R. Il2 (e) 
cannot be interpreted in such a way as to make the 
sob*rales alternative {Varmo, /) CURSAKAN LaL 
V. EMPEROR 5 B B 207 = 179 I C. 170 = 

11 R P. 333=40 Ct L J leo (2)= 
1938 p.WN.903 = A IB. 1939 Pat 163. 
— S 71 — Claim to (Ximption from liability— 
SttrdOH of (roof 

Under S 7l of the Factories Act, the person who 
claims the exemption from liability on the ground that 
he used due diligence and that another person ihan him- 
self was responsible for the offence, has the onus on him 
to show that he comes within the provisions of the sec- 
tion (yarma /.) GURSARAN LAL O. EMPtPOR 

6BB 207 = 17910 170 = 11E1‘ 333 = 
4J)CrLJ 160C2) = 1938P.WN 903= 
.■ 1939 Pat 163. 

' ' ; , Procedure under 

• d conxtetion of 

y—Legofity. 

9r of Factories 
actory charging 
p Act, the latter 
smplain against 

the actual offender, and if he does so, the actual offender 
IS given notice and brought before the Court and the 
(iial proceeds as against both persons complained against 
7 he carnage of proceedings is with the original com- 
plainant on whom the onus lies of proving (hat the offence 

has s,^n rA=,n«>r»i4 RmI, psrllM* r«mRUr-«rl 


however, is now 
he IS entitled to 
elf The actual 
evidence, but 
difference in 
hat the actual 
)f an accused, 


• stage, besides 

and In all pro- 
certain facts of 
• • own which has 

- • ghout retained 

" • al this stage 

■ < . If he gives 

■ i in support of 

. , „ • -The .\fagis- 

trate has no power to convict the actual offender or dis- 
charge the occupier or manager until the proof envisaged 


1.0 of bihar and Orissa Factory Kales framed under S, I ny/ ilrp/ «prn for approaeA—Pit not ordi 

Y. D 1939 — 36 
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FAMILY AEEANGEMENT. 
faimng very h«t uialer er tn/wtout subttdnee—Ltahthly 
cf manager 

The rules framed under the Factories Act do net 
require that a place like a pit containing hot viater for 
sikinq (rood m a rice factor;, nhuh used for the pur 
po'es of the factory should be fenced ^ 

as to becompletelynnapproachable I 
IS fenced in such a t^ay that nobody 
«ay and tall into the pit by ao-ident 


Held that the manager was not liable to be convicted 
for not observing Rule 72 (1) of the Rules framed under 
the Factories Act and (or failing to fence the pit 
becau e firstly the pit was fenced and secondly it was 
not a pit which ordinarily contained any hut or inyirious 
sub«tance IaDU Ram e EmPEROR 

SEE S29« leo I C 68-11 B P 441« 
40CrLJ 316 = 1939 PXVN 133-20PLT 95= 
AIB 1939 Pat 46 

FAMILY AEEANOEMENT — eharacur 
A family arrangement i< goierned by a special equity 
peculiar to itself and cannot be set aside upon the 
ground that It was aCk.epted under a misconception ol 
fact* or an erroneous view of one s tuhts or that it had 
given one party more than he was legally entitled to at d 
weuW have received u if he had taken the judgment ot 
the Court upon it {Hav/al Knkerr C J ana 
SuiAdtenaroin,//) KUSHAU<IN«H d UTTaMSINCH 
1939 MLB 229 (Ci7 ) 
— —Registration— Necessity— b S3 A. of the T P 
Act, if applies St/ TP ACT S S3 A APRUCABI 
LlTV 1939 AW •• :i 

FAMILY SETTLEMENT— 

Stfuiremo It 

A family settlement is intended to put an lu ii> a u s 
pule and its validity does not depend on how far one of 
*■ " ' been agitated »n 

a count all pro 
if It concerned 

I need not be in 


1939 A 

FEDERAL COITBT SULES 0 9 1 

ehe(.i— Appeal to Federal Court — Printing charges— 
Time for payment fixed in O 45, R 7 (1>— Power of 
Court to extend Set C. P Code (as ameaded in 
1920) O 45, R 7 (1) AS APPLIED TO Federal 
COURT appeals 1939 PWN 807 (FB) 

O 9, E 2— Dati of signing cf Ike dt ret — 
meaning of 

[,Harttts,C J and Fail Mt,/") Quaere 

/i« j n « » gj appearing id 

mean something 
' appealing ID O 
to Federal Court 

■^rv “ '‘ivy,! ai! sill and Agaretntia, JJ) 

Lachmlshwar Prasad SuKjjL v GiRUHARf Lal 
1939PWN 807 = 20PLT 905= 
AIR 1939 Pat 667 (FB) 
FOREST ACT XVI OF 1927 ) 8 62-A’r«<T«/of 
Umbtr setted under —Conviition for theft— Finding at 
to ownership — Heed for 

Under S 52 of ihe Fore»t Act the £ore«t produce 
alone can be seized in relation to which a forest offence 
Is believed to have been committed and no forest 
offence can be said to have been committed id relatioa 


OENEBAL CLAUSES ACT (1897), S 3 (52). 
to any forest produce unle<s it is definitely established 
that that produce belonged to Got eminent Conse* 
qaenily, to sustain a conviction for theft under S 379, 
I r Code for the removal of timber seized under S 53 
of the Forest Act, It IS essential for the Court to come 
' timber belonged to Government 

* ) CuLABU t/ E mperor 

. ■.7 = 12EL 222-41PLE 423= 

A IE 1939 Lab 469 
• - reel not belonging to 

Government under 
' with the disposal of 

trees not belonging to Government will be clearly uZ/ah 
Peres iDen Mohammad J ) CULADU r EMPEKCir 
18410 427 = 12EL 222-41 PLJI 423= 
A I,E 1939 Lab 469 
FRAUD— Frair^ en pm iT—Meontnp ol fraua ihtmn 
The term fraud u*ed in connection with frauds on a 
I power does not nec<tsati)y denote an) conduct on the 
I part of the appointer amouniing to fraud in the 
^ ordinarily understood meaning of the word It only 
ineans*(bai the power has been exercised for a purpose, 

I or wiih an intention beyond the scope of or not 
I fusiified by the instrument creating Ihe power 
l lThtnas /) ALI f AZA KhaN f NaWaZI'H Ali 
KMAN 1938 0A 845-1938 OWN 1157 

— Legal and moral fraud— Putim/ion 

. Ftaud IS not defined in any enactment but it has a 
I very Will understood meaning It is always a question 
I of fact and a matter of inference from evidence led in 
I the ease, and because ihe evidence which yields the 
inference of fraud cannot be specified beforehand it is 
impossible to define legal fraud There is no disiinction 
• fraud To make 

• d must be proved 

f Fam Loll, / ) 

ILB (1959) Lab 433-41PLE 843- 
AIE 1939 Lab 439 
■ ■ Proof — Imputation of fraud to rich person 
(D good position— Strict proof— Necessity— Burden of 
proof See INSURANCE— LIFE ASSURANCE POLICY 

A* T T> OB-J 


I 48L\V 94b 

FRAUDULENT TRANSFER 

See (1) Presidency Towns Insolvency 

ACT. 

I (2) PROVINCIAL Insolvency Act 

I (3) TRANShER OF Property ACT 

I E*seniials — Hindu family— Partition award— 

I Gift of properties to unmarried daughters— Provision 
made for paymait of debts — Right of creditors to 
impeach— Absence of fraudulent intent— Effect See 
I Hindu Law— Family Settlement 
' 17 Mys L J 116 

GENERAL CLAUSES ACT (X OF 1897) S 3(62) 
— Mark— If includes expression Sahi uirillen at the 
fmd of a document 

The wilting of a word or expTe*sioTi as ‘Sahi at the 
I foot of a document cannot be considered to be a 
'mark* made by that per'on under S 3(52) of the 
General CIaa<es Act in the absence of proof that in fact 
the particular person wa* unable to write his own name 
\Hamilton /) Raghubir ' iNrHf Sukhra/Kuar 
14 Luck 593=179 1 0 S96-11EO 190 = 
1939 OJ.R 67=1939 0 WN 1 = 
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OENEEAL CLAUSES ACT (1897). S 5 (5) 

1939 A.WS.(0 0.) 7-1939 OA.128- 
A.I.B 1939 Oudb96, 
— — S. 6 (3)— Scope of— If can be invoked to con- 
strue the word ’date* In K 54(3)(A1Uhabal)of O 21. 
C. P. Code Art-C. P C0DE.O 21. R Sf (3) AWiha 
bad. 1939 ALJ 7-A.LB 1939 All 1S4 

' -S. 6— aecrttfJ uxdtr cld 

cffictei 

According to S. 6 of the General Claaies Act the 
rights that base become secured under the old Act 
cannot betfe sab]‘ct of fresh re-ezamlnanon in the 
ti cht of sub'e^uent legislation {.Mtkli, y.d/.) IBSI 
HoSsN r. CoiSHAR. 1939 A W.R (B B)41- 

1939 A L J. (Sapp ) 49 » 1939 B D 303. 
GIFT. 5/ca/M (0 Hindu Law—GlFT. 

(2) SfAHOSIEDAN LAW— GIFT. 
—Centlrucltm~Gnt’fe »f txtlutnt tontrsi to 
dcnte.and donor to it maintiiiud — Rifkt, if ano. It ft 

m Hi doner 

Where a father in.Iav by a 
gives exclusive ontiol to his dau • 

properties, wiih the only re»ervatio • 

tnaintained doting hts tiletime and to tn'ute »hieb, hi» 
Dime is left in the papers the transfer is a gift in the 
fall sen<e of the <sord, As such, the donor has no 
properly left in him over which he could create any in 
teresi in favour of any one sub'equently (A/rAfJ. / 
BaLOEO PASDP n 'fT MUNCSHAR 

1939 A W B (B B ) 45- 1939 E D 175 
DiliVt'y of fitiitittan—Aiiinte of—Elftit—No 
frittty of initreil ietieefn tkt donor and dir ft 
Where a donee does noi enpy that 
svhich exists between per-ons 1 ke a gr. 
pand-OTV or x faihet and a minor son. 
the donor makes a gift bat does not pass possession of I 
the property to the donee, then the interest m favour of 
the donor begins to ran against the donee {.Mortk 
M and hfthta J if) SauK RAM «INMAr- JanKI I 
TEWARf. 1939 BD 312-1939 AWB (BB)130- I 
1939 ALJ (Supp)81 | 
■ Volidiiy —Diliviry of foiititien dtftrrtd Uft \ 
iaffentngof ttrtain rvtnl j 

The mere fact that the transferer when conferring an ' 
ab<olu'e estate directed that the property shall not be I 
made over to the donee till after the happening of a I 
certain event could not affect the validity of gilt, for I 
Such direction IS either inoperative Or evenif operative I 
could not make the gift Itself invalid (A'atvaf ATnA'TtJ 
C J.and Suihdtemxram,/) BiRfllCH AND rr DCEPA ' 
1939 M L R 92 (CtT ) 

' ■ Validity- Gift of Itatt tontrary to tendittont 
laid down in Itait—Ltiior dtelanng gift toft invalid 
•~-Cifl not legally eanteUed — Effeet 

A lease of certain Government lands contaiised a 
clause that the les<ee had no authority to sulvlet, sell, 
donate or mortgaee or otherwise dispose of or deal with 
the lease interest without the consent of the Government 
and that if he did so, (he same would be void The 
lessee desiring to make a gift of his properties so his sons 
and wishing to Include the Government lease therein 
wrote to the Government for permission, but wiihoat 
waiting for the permission to be obtained, executed gift 
deeds in favour of sons individually and included there 
in the Government lease among other properties The 
Government asked to be fn— -* s- 

proposed gift deeds and sta 
granted subject to Certain Cc 
ultimately failed lo obtain t • 
cancellation deeds to be pre 

copy to the Government ’ ■ ■ *. 

same and Wrote to the lessee that the gift deeds previ-* 


GOVT. OF INDIA ACT (1935), S. 46-A. 
onsly executed were Invalid, The gift deeds were how- 
ever never in fact cancelled. 

Hild, that the Government having avoided the 
attempted gifts, those donations were void and did not 
operate as a valid assignment of the tenant's interest in 
the lease. Therefore no property passed to the donees 
under the deeds though they may not have been legally 
cancelled. (LW /’tfWrr ) Jaya'vakdeNE v . JAVawar- 
DENE. 182 I.C 770 = 12 Rp.o 18-60LW 87= 
41FLR. 717-AIR 1939 P C 138. 
GOVERNMENT OF INDIA ACT (1935)— /«/rr- 
frtutioii of—pTtnufUt — Only of Court. 

The constitution is not to be coiv-trued in any narrowr 
or pedantic sense, and the Court will have regard to the 
fact that the subject matter of the interpieiaiion is a 
constitution— a mechanism under which laws are to be 
made and not a mere Act which declaies what the Law 
shall be {Gayer, C /., Sulaiman and J«yakar,JJ) 

C 1 = 
144- 

5BB 405(S)-43CWN iFCB)l- 

1939 P W N. 453 = 49 t, W. 36 = 1939 MW N 25= 
A.IR 1939 r. 0 1-1939MLJ (Supp.) 1. 
——^Interpretation of— mite Paper and Report of 
Joint StUet Committee— prior Opilative Prattite— 
Referenteto—If tusltded 

Goyer. C J and Jayniar.J {Sulaiman, J doubt- 
mg) The piopo.als for Indian Constitutional Reforms 

V*- - -• -v- ■ »- - .1 p— . . .1 . I. -- n '.•» 


Gayer, C. / and Sulaiman, J {Jayakaf, J , doubt- 
ing) The Legislative practice in India preceding the 
constitution ket may ^ looked intn. for Parliament 
must sorely be presumed to have that m mind, and 
unless the context otherwise clearly reguites not to have 
conferred a legislative power in a sense not understood 
by those to whom the Act was to apply {Gayer, C J , 
I Sulatman and Jayakar, JJ ) In the matter of C P. 
AND Berar Sales OF Motor Spirit and Lupri- 
cants Taxation act, 1038. 1939 FOR 18- 

1801C l6l-llBrC I'ZrLJ 6 = 
20PLT 197=<1939 0I.R 144-6BR 40S(2) = 
43 C W N (FORI 1-1939P WN 453- 
49LW S6-19S9MWN 25= 
A.I.B 1939 (P 0.) I - (1939) M L J (Supp ) 1. 
“ S 32 — Tort of Government servant employed in 
Government flo^pital — Liability of Secretary of State 
fordamages .?« TORT— DAMAGES 49 I. W 679 = 
(1939)1 ML J 784. 

-3 45 A— Devolution rulei— Scope and effect 
Per Lore Witliami,/ — -S 45 A of the Government of 
Ind'a Act does not declare that the devolution rules 
made under it are oart of the Act If any of them are 
inconsistent with the sections, the latter mu’t prevail 
Per Afitler J — As the devolution rules framed under 
S. 45-Aofthe Government of India Act have to be 
made under the procedure prescribed in S l29- A. they 
become part of the statute If they and the statute are 
In conflict, the governing intention of the I.egi«Iilnre 
~ • be lyat express^ in the 

• amed under it, and the 

• ■cted on the ground of 

■ • • Leri mihorni Railley 

• • " • //) Nars^inchdas 


I LB (1939) 2 Cal 93-18310.113 
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GOVT or INDIA ACT (1935) S 49 
12 EC 129 = 2rLJ (P 11)71 = 69 CL J 458= 
430WN eiS^AIB 1939 Cal 43S(8B) 
— ' 3 49 — Altntiteri—If lui^rdinaie o/fttert t» 

Governor 

The ministers of a province are not subordinate 

offirera ha r'o a U - tUa _a - -* C <10 -* 


12 EC 163 = 2FLJ (PartII>65= 
40 CrLJ 782=69 CL J 599 = 43 OWN. 950= 
A I B 1939 Cal 529 (S B ) 

-S 49— Scope and effect of— '*• 

Madras Diatiict Municipalilies Act- 
to issue — Governor and Provin lal 
rentiation Government OF 

50 L W 538 

as «aA.Vn~S ope on1 effeet ef~ Mjdr 

AineuUumt,' /tehef Ael~Ifn\tii\vnlke Pnotrt f 
Provineial legislature as repugnant te j^ego/iaUe 
Instruments Act Usurious Loans Act or tie Hindu Lain 
of debts ~ Assent of Goziei nor General — Effect of 

Though in one aspect and for one purpose a subject 
may be within the powers of the Federal Parliament, in 
another a«pect and for another paipose it may (all wiihin 
the powers of a Provincial ],egislature The Madras 
Agriculturist*’ Relief Act is one which relates to agn 
euilure a subject reserved /or the Provincial Legis 
lature, item 20 of List H of Schedule VII of the 
Governnient India Act The Act relates to money 
lendingto agriculturists and 'money lendtng’ also is » 
subject reserved for Provincial Legislature. Item 27 of 
Luc II of Sch VII The onl)> effect of the Act so far 
as Negotiable Instruments are concerned is to leduce 
liability where the maker or endorser is an agricultunsi 
The Act being in substance within the powers of ibe 
Madras Leg slatuie, the fact that in particular cases it 
may operate to reduce liability on contracts evidenced by 
negotiable instruments cannot affect its validity So too 
Its affecting discretion Qiven to Courts by the Usurious 
Loans Act cannot affect its validity Even if the matters 
dealt with onder the Act do not come within the exclu 


must prevail in the province unless and until the Federal 
Legislature thinks fit to legi late in respea of the same 
inauer The Provinaal Legislature has power to 
legislate with regard to * contract’ and no esceplion is 


I GOVT, OF INDIA ACT (1935). S 106 
‘ 1939 MWN 192(2)=49 LW 257“ 

I AIE 1939 Mad 361=(1939) 1 M L J 272(rB> 

! S 100 ll) and (3)—Constru(ison—Scoit — 

SckeduleVJf List 1, Item AS and List Jf,Hem 48— 
Scope af — Respectste powers of the centre and of the 
taxes-~C P and Berar Sales oC 
* ubrseanls Taxation Act of 19 8—//“ 

retail islet of mater spirits and 
luorieomi—tl emit duty or lax on salt of goods 

If a tax IS covered by the Federal Lt«t(Li'‘tI of 
Sch VII to the Government of India Act of 1935) and 
not covered by the Provincial Li*t (List II of the said 


it a lax falls within both the I ists then such a tax will 
I be ii//r4 virer the Provincjal Legislature by reason of 
the non obstante clause in S 100 (1) of the Government 
I of India Act But it is a fundamental assumption that 
the legislative power of the centre and the Provinces 
could not have been intended to be m confiict with 
one another and the Court mast therefore read them 
together and interpret or modify the language m which 
one IS expressed by the language of the other and arrive- 
at a reasonable and practical construction of the Ian 
guage of the section so as to reconcile the respectivo 
powers th^ contain and give effect to all of them It is 
only if SQCh a reconciliation should prove imposiible and 
only then will the non obstante clause tn S 100 (l) 
operate and the Federal power prevail for the clause 
ought to be regarded as a last re«ort See 3 of the 
C P and Berar Sales of Motor Spirit and Labricants 
Taxation Act of 1938 and all the provi«ionB thereof 
levying a tax on the retail sales of motor spirit and 
lubricants at the rate of five per rent on the value of 
such sales is no ultra Mrcr the Legislature of the 
Central Provinces and Berar It falls under I'em 48 of 
List II in Sch VII of Ibe Act as a taxon the ‘ale of 
Goods ’ and is not covered by Item 45 in List I of Sch 
Vn as a duly of excise’ {fHwyer C J Sulaimnn and 
JayikoT JJ) In tie matter of C P AND BERAR 
’ * ~ tXA- 

61= 

■ 37 = 

2) = 

. I ■ 53 = 

• >5= 

S3 106 and 80-A ii)~/urisdtetien of Hsgk 

Court — Curtailment of— Powers of Provincial Lep 

The jurisdiction powers and authority of the H gh 


ai u lue iiiiiuu ww as loueuis \L^eaen cj,l*ase 
worth and Krishnaswami Ayyangar //) NAGA 
RATNAM V SESHAYYA (THE MADRAS AGRICUL- 
TURISTS ACT In re) ILE (1939) Mad 161 = 
18010 994=11 EM 760=2FLJ 39= 


S 106 (2)^Coiisiruetion — Matter concerning 

the reienne’ —Meaning of—Stamp duly Payable lit 
document— Question as to— Jurisdiction of High Court 
. to entertain suit. 
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■aOVT. OF INDIA ACT (18S5), S 107. 

The expressicn “the revenot” In S. 106(2) o( theGov- 
«r}>menl oi Indu Act doe* »rpl7 to the siampdiiiy pej- 
Abte under the InOian Stamp Act and such stamp duty 
doea fall vithin the terms of the section. Where the 
-niniention is that the stamp authorities are not entitled 
to charge any particahr stamp dory, It must be a 
“Matter concerning the tetenue" nilhm the meaning of 
£. 106 (2), and any act ordered to be done in the 
collection of the rteenoe «uold liVewi«e be a matter 
concerning the revenue. An act done by the revenue 
authorities for the purpose of collecting the revenue 


jurisdiction to entertain a suit in such a matter by I 
reason of the bar imposed by S 106 f2), and the public 
have no remedy against what may turn out to be a I 
Wrong and arbitrary decision of the stamp anthonties | 
with regard to the payment of duty chargeable m 
respect of any particular document, lase and except the I 
somewhat doubtful remedy provided by S 56 of the 
Stamp Act. * ■ ~ 

Ceme.vt Co.. 


4IB0B1LB 2g7«AlB 1939 Bam 21& 

8. lQ7—eiAar A'l iX 9f 1938. J iS-// « 

la S Zi.C.P mJ ai meA 

S. l5 of Bihar Act IX of 1938 U not void under 


theC p. Code (0 some extent applicable to rent suns I 
and provide new procedure for the trial of reni suns 
Mvkamti ff««T and Chatltru //) KaZaur 

Rahman S'. UoiT Singh 18 Pat. 694-6B B 106- | 
1939 P W N 630 *-20 Fat L T 492- > 
A I.B 1939 Pat 670 

- 8 107--Bihar Money-Lenders Act (1939) if 

repugnant to cxisiing Indian law and so void S<t 
Bihar JJONzy-LAWDZRs act (Vff or IM9> 

20PatLT 473*- A IE 193“'"'’ 

■ 8 107 — Htpugnancy of prmnetal ta 

tng Indian law—Pnnciplti of eensiruetien 
Per Jn/armar*. /.—When the question is 
provincial legidaiion is repugnant loan extMing Indian 
law, the onus of showing us repugnancy and the extent 
to which it I' repugnant should be on Che party attack 
log Us validity. There ought to be a presumption in 
favour of its validity, ard every effort should be made 
to reconmle them and construe both so as to avoid ibeir 


aOVT. or INDIA ACT (1985), S. 204. 
ofiending provisions are so interwoven into the scheme 
of the Act that they are nor severable, then the whole 
Act IS invalid. (Cwyrr, C.J Sulatman and Varadacha- 
rtar. JJ ) ShVAMAKANT LaL V. RAMBHAJAN SINGH, 
(1939)r.CE 193-12EFC l = 2ri,J 183= 
43C'W.N. (F C.R ) 193 = 182 IC 161= 
1939 OliB. S99<^6B B. 766- 1939 M W.N 674 = 
1939 PWN 633 = 20 Pat LT. 473= 
A IB 1939 F 0 74 = (1939) 2 M L J. (Supp )46. 

— S Itn—Xfpuenancy — Teit 
If the dominant law has expressly or impliedly evinc- 
•'* — _u-i_ then a subor- 
and therefore 
tent in a given 
intention must 

nece-' ' ' ' _ 

(A/.'/r 

KlSHt 


S 107 fl) — ‘'Existing In iian Law”— Bihar 
Money Lenders Act (III of 1938)— If repugnant to exis- 
■ r and void. Sir BihaR MONEV-LEN- 

II. 1938 P.W.N. 913(rB). 

{X)-^M‘idttCTipiien of respandmt — If 
ttal of appeal 

Nodoubc under S 179(1) of the Government of 
India Act. an appeal should be lodged against the 
Secretary of Slate and not again>C the Secretary 
of State for India in Council But the mere 
’ • ' * words "for India in Council” does not 

...vsi «r rk- s..n«ai as at the worst it 
piion of the res 
munder Khan 

41FLB 134 = 
A 1 B 1939 Lab. 298. 

. . 1 8 179 (2)^Mitdeieripiion— Amendment 

Where in a suii against the Secretary of State, the 
latter IS wrongly oe>ciibed as "Secretary of Stale for 
India in Council” this IS a mere misdevcriplion which 
can be amended at any tune by omitting the words "for 
I India in Counnr*. (.^ahp Singk J) Amar Kaur 
I p. SeCRETARV OF STATE AIR 1939 Lab 683 
1 — 3 20i— 'legal rigii’-^Meaning of -Sml for 

I deiaranon lAot S 1C6 (c) of Canlanmertlt Act et ultra 


S J06(f)ol the Cantonments Act (11 of 19^4) w * 
ultra viret the then Indian Legislature, that *11 6^^^ 
imposed and realised by Criminal Courts for offe^^^ 
mmmitied within the cantonment areas should be 
diied to the provincial revenues and that the 
were entitled to recover and adjust all SuC^ sums 


virei in the former, while mtra vires in the latter A capable of being enforced by the power of a State, but 
law which is ultra i-rrmn part only may thereby be- not necessarily in a Court of law It is a right* of a 
come vf/re tvrrr in whole if the object of the Actcannot party recognised and protected by a rule of law the 
at all be attained by excluding the bad part. If the violation of which would be a legal wrong done to 
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Interest and respect for which is a legal duty, even 180 10,650 — llEFO 44 {1) = 5BE 629 = 

though no aaion may actually lie The mere fact that 1039 M W N S59es 1939 O L E 210 = 49 L W 570 = 
under me previous Act the Provincial Governments were 20 Pat L T 263 = 1939 P W N 203= 

subordinate administrations under the control of the 2 Fed L J 121-AIE 1939 F 0 42. 

Central Government and could only have made a repie , 8 ZQ5{1)—Certitructun — 'Julsment,deirie or 

seniation to the Gove nor General in Council or the | /fW erdtr* —Mtarnttg -Fedtral Court~Jurudi(Hon 
Secretary of State, would not be -ufficient in itself for . in enmtnat matitrt 


hoi ling ihat ihe former could not possibly pos ess any 
legdl r ghts' at all against the Central Government even 
in respect of rights confetced upon them by the piovi 
sions of (be Act or the rules made thereunder If a legal 
tight existed under the old Act, S 204 of the tiew AU 
would not be inapplicable merely because the nght rela 
ted to an earlier period (Gwyer, C J , Sulatmatt and 
V iralachariar JJ) The UNITED PkOVinceS » 
Thf GovEKNOk General in council 
1939 FOR 124 = 11 EFO 44 (2i = 50LW 209 = 
19J9PWN 656 1939 MWN 760 = 
1801C 863»6BE 654 = 40 CrLJ 403= 
1939 OLE 246 = 2redl, J 123- , 
AIE 1939 FO 68 = (1039) 2M I. J (Supp ) 1 I 
S 205 — li ordtr — Appeal to High Court 
ogainit erUr diimtistng app/ieaiion under Ss 16 <i«<f 
17 of Bthar Money lendtrt 4 t (/// of 1938)— Zl/rm/r 
tal—Appeol to Federal Court— ^/f he) 

Tit Gjiiyer C J andVaradaekanar /— Ss 16 and 
17 taken loeether secure a sub tantul bene6t to the 
jadgmem debtor namely that he shall not by reason of 
any forced Sale in a Court auction be deprived of hisl 
property for less than its fair value The dismissal of an I 
apoeal by the High Court against an order disinis'-ing 
application under Ss 16 and l7 D har Moneylenders 
Act (III of 1938) has the effect of finally denying to. 
the appellant Ibis advantage and the order of the High I 
Court must to this extent be treated as determining a j 


bl 

the H gh Court must be treated as a final order for the 
purpose ofb 205, Constiiution Ai.t and an appeal to 
Federa Coutt therefore lies 

per Sultttman J — The word judgment’ does not 
include every order Similar y decree must involve a 
determination of the rights of the parties The order 
of the High Court dismis ing tne appeal from the lower 
Court = order refu«ing to Sx the valuation or to spec ly 
a portion of ihe mortgaged property in the proclamation 
of si>!e IS neither a judgment decree nor a final order 
wiihm the meaning of b 203(1) of the Act No appeal 
therefore lies to th* Federal Couit (Garter, C J Sulai 
man and Varadachnnar //) bHVAMAKANT LAL »- 

RambHaJan Singh (ig39)rCR 193= 

12RFC l-2rLJ 183 = 182_IJ3 161= 

6BR 


Cwfrr, C y— The Federal Court has jurisdiction m 
civil as wrell as in criminal matters The words judg 
I men*, decree or final ordtr” ought to receive no narrow 

Suljiman, y— It may be as'umecl that the words 
‘ ludgment or final order ' in S 205 (1} of the GoverD*- 
meni of India Act apply to ciiminal ca^es as well but 
an order of the High Couit directing the re hearing of a 
a criminal appeal by the Sessions Court is not 
‘‘judgment* Within the meaning of ihe section 
P'arataehartjr y — S 20o of the Government of 
India Act IS not in terms limi ed to civil ca^es and the 
word judgment' is comprehensive enough to include a 
judgment pronounced in a rrin mat case (G^y r, C J , 
Sulatman and V aradachartar, JJ") HOki KAM 
Singh t> Emperor (1939) FOR 169- 

6BR 685»llErC 60 = 1939 MWN 497= 
40 CrLJ 468 = 1939 OLE 366 = 
1939PWN 429-5DLW 95= 
43 OWN (FCR) 60-20PLT 639 = 
41PLB 680 181IC S17-2re(iLJ 163-- 
AIR 1939 rc 43-(1939)g WLJ (Supp)2S. 

8 205 'X)—Conieru tton—Sutitanliol point of 
law at to the inierprettliori of the Act or of any order in 
eouneil, eK^Meanmg of — Order of Foreign ami FolUi 
eat Department No 34 1 ^ dated 14 1 J937— CV«r“ 
truetionof -Deeuton on— CertiheaU—Zf eauie granted 
The nonficaiion or order of the Foreign Pol iical 
'VO , . No 34 1 B 

order made 

the Crown 

Kepreseniaiive but an order made by the Governor' 
General In council under the Forego jurisdiction Act 
and Indian (Foreign jansdiction) Order in Council 
l902 There was no power Under the Government of 
India Act to make any orders in coun li relating to- 
Foreign jurisdiction until 1 4 1937 The construction of 
the said order dated 14 11*)937 cannot be said to he a 
subiCanCiaf point of law as to the interpretation of the 
Act or of any order in Council made under the Act 
wubin the meaning of S 205 (1) of the Act, so as to 
justify the grant of a certificate by the High Court under 
S 20S(1} though the case as such might involve a 
d fficult and substantial point of law in general 
(Htrriet, C J and Agary/ala y) HaRMOHAN 
PATNAiK tr Emperor 1939 PWN 858 

S 205 (1) — Judgment decree or final ord r 
—Opinion given by High Court on reference under 
S 432 Cr P Code 


S 2fb^~Fefnral of certificate by High Court — 
Grant of special leave — Jurisdiction of Federal 
Court 

Where the H gh Court has refused to grant a certi 
ficate under S 205 (1) of the Government of India Act 
the Federal Court has no inherent jurisdiction Co grant 
special leave to appeal The Federal Court being a 
statutory Court its jurisd ction must be collected from 
the terms of the statute which created it and there is 
nothing la the statute which gives the Court power to 
entertain an application for special leave to appeal 
(Gwyer C J Sulatman and Jayaka' JJ") LaKMPAT 
Ram V. Behari Lal Missir 1939 FOB 121= 


An opinion given by the High Court on a reference 
under S 432 Cr P Code, is not a judgment or decree 
or final order' of that Court within the meaning of 
S 205(1) of the Government of Ind a Act (Derby 
shtre CJ,Nasim Ah end Ran Jf) EMPEROR P 
Hehen ■ ^ 



Unless special circumstances are shown which would 
justify the grant of leave to appeal to the Privy Council 
the Federal Court will not ordinarily grant such leave 
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G07r. or INDIA ACT (1935). S. 209 

{Gvftr, C.J^ Sulaiwtatt and I’andackartar, JJ^ 

HOKi KAM MSt.H r. Emperor. 

181 1 C 947=11 ETC 75-1939 OLB.416(lj= 
40 Cr.L J.599 = 2F L J 205 = 1933 P.WN 622 = 
1939M W2<.616=6BR 771, 

S 209 (1)— of taielo High Court — 
Pra>m of Ftdiral Court. 

Ttie Federal Court in the exercise o! its appellate 
juri'diaion can lemit under 205 and 209 (l)aca»e 
to the High Court with a declaration that tbetc »hail I 
be subMiiuted for the judgment, decree ct order of the | 
High Court a judgment, decree or order ttbich recog 

niaes the state of the laie trhub comes tnt ' ' ‘ 

the appeal to Federal Court is pending, 

sing the law as It exi'ted at the time v 

Court had sei'-in of the ca<e, (,GsD)tr, C.J ..auioimaH 

and yoraJoetariar, JJ.) SHVAMAKANT LAL 

RamBHAJaS btsCH (19S9)PCE 193 = 

l2RrC l = 2rLJ 183 = 182 1 0 161= 
43C.W N.(r CE )10J-1939 OLE 399- 
5BR 756 = 1939 HWN 674=1939 PWN 533= 
20PatLT.473- AIE 1339 PC 74 = 
(1939) 2 61 LJ lSupp)4S. 

S. 221 (Hand {2i—Ceuilrucnen ana roft — 

Pon^tn a! HtfX Court txithng btfort Art— If taten 

Ouray er affttUd. 

Sub'S t2)ofS 224 of the Government of India Act ; 
cannot hate been intended to curtail an> of the powers 
possei>ed by the Huh Courts before ihe Act of |9}S 
waspa'^ed. In tact S 223 pie'erves those powers 
All that S 224 (2) means |. * • * •' * 

Courts cannot so interpret sub'S (1) 
to o'urp the powers w hicb they did 
S, 224 deals with the adminisirativ 
1! gh Court sncl It does not affect the, 
upon the High Courts by the Leiceis Patent and the ' 
Charter Aeii powers co-exten'iv< with those of (he 
Court of the King's Bench in England, including the 
power to is^ue Writs of reWroruri in respect of proceed 
tngs of Subordinate Courts tribunals or officer- acting 
jadicialty \MaMtn and Lekur. JJ.) MulhSiCKaA 
Co t-. MONICIPALCOMMISilOVtk OP GomBaV 

llBomLE 981-AIB 1939 Bom 471. 

1. -g IlktJD—Siopi—Ordtr of Vtllati Htaaman 
under S 10 at XegulaliOh XI of ViXiy—Appeal—' 

fiev.ttoji-^omfil/ney 


und-r Sti Cuiiomr A‘t — Juriidielton a! High Cturt. 

Under S 226 (l) of the Government of India Act. 
1935 the High Court has no original jurisdiction to 
eniei'ain a sun challenging the Irgahly of an order for 
con6‘calion of smaggled goods passed under the Sea 
Cusioms Act as the seizure and conSscalionof the goods I 
IS an act ordered or done in the collection of revenue. I 


I GOVT. OF INDIA ACT (1935), S 270. 

Section 270 is very wide m its terms and prohibits 
I the sniUation of proceedings m re-pect of the acts descii- 
I bed tbeieio against all servants of the Crown, Employed 
! in CMinexion viith the aOairs of (be province, whether 
they are ‘ gazetted officers" or not {Tek CkanH and 
Blatktr,JJ.) Arjan MNGH ir Emperor. 

181 1 0. 680 = A 1.E 1939 Lab. 479. 

I S 'XXXi— Charger against seivanu of Crown — 

1 A'eeersity far Goiernor’t oansent. 

I Where the charges against certain servants of the * 
I Crown not only stated that the alleged criminal acts were 
I done ty them while they were engaged in the eaecuiion 


rarto, vuai luc tuiiseui pies'iioeu in o. ^/Li was re- 
quired for initiat — — — ..j — — .l . , 

Ckand and Black 

S 270 -C ' 

Where the consent is stated to have been granted by 
the Governor of a Province and there is no indication 
that in doing so the Governor was acting with h'S 
Ministers. It must be presumed that he granted it ‘ in 
hi> di-cr«Uon. ' (.Tek Chand an! Blanker, J / ) ARJAN 
SiNCH p Emperor. isiic 680= 

AXE 1939 Lab 479 
■Ss 270 and 69 (2)— Cen/rv/ of Gournor ngned 
by Herne Secret iry— S' alidity 


Sion of the consent by him is valid {.Tek Chand and 
Blacker, JJ) ARJaN blN HP EMPEROR 

184 IC 680=A1E 1939 Lab. 479, 
-8 ilQ {X)— Consent of Goternar—fletetitly for 
— Test to decide — Allegations tn <Aarge or suit— Pact! 
put Urtoard by oieuttd or defendant in ease— Pelf 
vartey 

Under S 270 of the Government of India Act, the 
convent of Governor is a condition precedent to tbe 
; instiiution of the proceedings, and the necesniy for 
such consent cannot be made to depend upon the case 


40CrLJ 468 = 1939 O LS Sb6= 
1939 PWN 429 = 60LW.95 = 
43C.WN (P C R ) 50-20PLT 639 = 
41PLE 680 = 181 l.C. 317 = 1989MWN 497= 
2FedLJ.163 = AIE 1939 F C 13 = 
a939j2MLJ iSupp)23. 
S 270 [X)—Conitruetien~rrateeUon afforded 
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GOVT OP INDIA ACT (1935), S 270. 
ress in a Court of law and any restncttons or such 
a remedy imposed in the interest of the public servant 
should not be lightly extended so as to unduly restrict 
the remedy of the citizen {Gti>yer,C J , Sulatmanand 
Varadachnrtar //) HORI RAM SiNGH » EMPEROR 

(1939)FOE 159 = 5BR 685 = UBrO 60= 
40CrLJ 468=1939 OLE 366 = 
1939 PWN 429 = 60 LW 95= 
43 OWN {FOE)6Q = 20PLT 639= 
• 41PLE 680-1939 MWN 497-181 IC 317= 
2 FedLJ 163-AIE 1939rC43= 
(1939J 2 M L J (Supp ) 23 

— — S Scope— Any act dane er purperttag 

to be done m the exieuUoH of his duly' — Charge under 
Ss 409 and 477 A, I P Code, against puUie servant — 
Consent of Governot— Necessity 

Where a Sub Assistant Surgeon in the 
Provincial Subordinate Medical Service in charge of 
a rural hospital is charged uith criminal breach of trust 
under S 409 I P Code in respect of certain medicines 
entrusted to him and under S 477 A I P Code for 
having wilfully and with intent to defraud, omitted to 
record entries in the stock book of medicines, It cannot 
be said that in respect of the charge under S 409,1 P 
Code the acts in respect of which he is intended to be 
prosecuted can be regarded as acts done or purported to 
be done in execution of his duty But in 
respect of the charge under S 477 A I P Code 
the official capacity involved is the very act complained 
of as amounting to a crime the gravamen of the charge 


stances (Gu/yir C J Stdatman and Varadaehartar, 
jj') HoRt Ram Singh t Emperor 

1939rCE 159-5BE 685 llEPCeO 
40 0rLJ 46S = 1939 0 LR 366= 
1939PWN 429-'=0LW95- 

43 C 

41PLR 6f ■ ■ . * 

2 


cannot be cured under S 537 Cr P Code even when 

no prejudice has been shown to have been canned 

Where therefore the initiation of proceedings is illegal 

for want of consent but thrsse procee 

to another Court which begins 

subsequent production of consent e 

fore the commencement of the t 

validate what was invalid at Its inc< 

and Blacker, //) AFJAN SINGH 

18410 680-A--1 1 


GOVT OF INDIA ACT (1936), S 806 

■3 2Q7 {!) ih^—Constraelion and seope~"Loea- 
tity ’ —If eonAned to localities in India~Produets of 
foreign countries— If covered— Powers of taxation 
unler section 

Sulattnan, J — An intention to discriminate is not 
essential toinvalidate a legislation Under S 297 (I) and 
(2) bat It IS sufficient if the provisions of the enactment 
resale in discrimination 

—Whether the word ' locality” in S 297(1) 
(4) should not be confined to localities in India having 
regard lothe marginal note to th* section, and whether 
the section deals with products of foreign countrits 
Jayakar J Qtaere — Whether S 297 1) (i) does 
not posit a power to levy a tax on two sets of goods 
(fiwyer C J Sulaiman and Jayakar, JJ ) In the 
matter of C P AND GERAR SALES OF MOTOR 

Spirit and Lubricants Taxation Act 1938 

(1939)rOE 18-180IC I61-11EFO 1 = 
2rLJ 6- 20 PLT 197=1939 OLE 144= 
6BE 405 (2) = 43 CWN (F0E)1 = 
1939PWN 453=49 LW 36 - 1939 M W N 25 = 
AIR 1D39FO 1- 1939 MLJ (Supp ) 1 

S ^Q^Scepe—O'der e* Prevtnetal Gnernment 
under S 36 Madras Dittriet Mumeipatities Act, and 
tttued in name of Goternor under S 59, Government of 
India Act reviling prior order— Application for writ 
of certiorari — Maintainability— Government of India 
Act S hfp— Scope and etfect 

Atempletank vested in a Municipal Council was in 


bearing the Municipal Council upheld the original oriier 
of tbe Municipal Council cancelling the Governn ent’s 
previous order The order of the Oovernment was 
issued in tbe name of the Governor of the Province as 
lequiredbyS 59 of the Government of India Act The 
) issue a will of 
qua<h Its order 
ouncil and con 

liM 

risdiction to issue 
ich was an execu 
the name of the 
e Government of 


Act 

Government had no power to cancel or vary its own 
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GOVT, or INDIA ACT (1935). S 317. 

S 317 and Sch 9 and Hlodn Women’s Btght 

to Property Act anj viittt ♦/J. 3l7 

onJSek.'i—tii’iJu ll'omtn't A’/yt/ ta Property Atl it a 
validly fititd A't .... 


aJoic Continued to be the law of Brili'h India It 
appears tjat the proii-Ions made in S 3l7andScb 9 
is intended 10 continue the ealidiiy of the functions ol 
the Indian Legi-latnrc So ihe Hindu Women's Right 10 
Properly A t is a validly passed Act. (Rotifer W 
ytrma.JJ) JANAK HULARI t> bRJ GOPAL. 

1939A.W.R. (H O 1 655 = 1939 ALT 876= 
2FI.J H3 = AtS 1939 All 706 

Sch VII List L Hem 45 and List ri. Item 

48 -•‘£.xcne’'—"Tajet on lit lalt of etoJi''—/nltrprt- 
I ail on of. 

The term "excise" may have a wider meaning *0 as 
to include all duties levied on ihe consumption of excisa 
ble commolity at anj stage from production to sale, but 
bating regard to the context in which the expression is 
O'el and the scheme af the Government of India Act. 
and to avoid conflict with Iiem 48 in List II of Schedule 
\’n the expression "Duties of excise" as used in Iiem 
45 of Lin I of Schedule vn must be construed as a poner 
to Impose duties of excise upon the manufacinrer or 
producer of the excisable articles, or at leas at th-*tage 
of. Of in conneciion with manofaciote or production and 
that it extend* no ftttiher * »• «•« 

between the first sale and t 
not intimitely connected vri' 

ducer while the former is. 

the wider meaning, then the 
amount to excise duty and ' 

provinces 10 impose under I u _ 1 . 

license fees and certain turn over taxes which will be 
merely lUosory and that could not have been the inten 
tion of Parliament in using the words «»«*<>" «h« 
tale of goods” m Item 48 in List II of Scb VII to the 
Act (Gwrer, C J. Sulaiman and Jayaktr, //) In the 
CTf///v of c f AND berar Saus op Motor 
Spirit ano LUBRiCAnTS Taxation ACT 1933 

1939FCE 18 = 180 IC 161=11EFC 1 = 
2FLJ 6 = Z0PLT 197-1939 OLE 144- 
6 BE 405<2)-43 C W N (FOE)!- 
1939PWN 453=49 LW 38* 1939 MWN 25= 
AIE 1939FO 1-1939 ML J (Supp)l 

Sch VII List III. Entry No i—'Ciinl 

Procedure" If include! /unidiclion and fomtrt of 

Coirtt 

"Civil procedure” in the Concurrent 
in Sch VII to Ihe Government of liid 
held to exclude matters relating to j 
powers of Courts, since «pecia1 provisK 
these matters in the second entry in 
Legislative List. IMitUr and Fou, JJ.) ii 1‘ 
Stewart v PROjrNnRA Kishpre 

18410 689-12EO 271 = 69 0LJ 573= 
2F LJ. 112 = 43 OWN 913= 
A I E 1939 Cal 628 


v-ii>»,iipieau«i. (H O ) 216 

Q'RMl'£—AlienaMilV—/oli'l‘> ieen/ofed to long at 
any deiceniianli of the granlee tkould lunivo—PreAih 
Uen againil alienation 6y grantee— Provtuon for rt~ 

Y.D 1939—37 


OBANT. 

tumftien on unauthorised transfer— Mature of interest 
treated — Saleability in execution of money decree 
Against grantee 

When a jagir is created by Ihe Crown which can be 
»-J* *• - * - the grantee and which cannot be 
the interest of the grantee is a 
which IS not assignable e.iher by 
by voluntary alienation. The 
0 involuntary alienaiion is the 
power of voluntary transfer The jagir cannot be sold 
in execution of a decree for money against the jagirdar, 
Ihe only manner in which the decree-holder can uiilise 
for his own benefit Ihe interest of the jagirdar in the 
property granted IS by obtaining the appointment of a 
receiver uf the rents and profits until his decree is satisfi 
ed or during the life time of the judgment-debtor which- 
ever might be the shorter period (Jomet and Ro-w 
laMd , jj .) Upendra SiNOH R Meghnaih Singh. 

IS Pat 370-6 BB 850 = 18310 66 = 
12 R P. 86 = A I R 1939 Pat. 698. 
— —CiHiitruction— Inant Sanad — Grant of alienat- 
ed village in injnr together with all taxes and cesses 
present and future cesses, waters, trees, stones, mutes etc, 
—Tree! on land occupied by khots, dhareians and 
permanent trees prior to grant— Right to — Adverse 
poiseiaen by tatter— -Effect of 

tMere an mam sanad recites that an alienated 
village is granted to the grantee in mam logeiber with all 
taxes and cesses the present and future cesses, waters, 
trees, stones mines and buried treasures, but exclusive 
of the rights of the hakdars and ancient inamdars, the 


tenants bad, for a period of over thirty years been exer- 
cising the right of setlinB, cutting and removing the 
trees on iheir lands, constantly, openly, to the knowledge 
of the inaredar and without his permission and without 
protest from him. it must be held that the claim of the 
inamdar to the tree is barret] bv limitation and adverse 
possession (IVadia and Sm, JJ't I'UTMJi VisilRAM 
V DamODAR VIIHNU 184 IC 437- 12BB 174 = 
41 Bom LB 805 -A ZS 1939 Bom 405. 

■ Cgorfrur/row— Saranlam — Sanad — Grant of 
tillages to grantee and hn hart from gtneraHOH to 
generation — Provision for ensoyment in inam from 
generalionto generation with rights of trees, water, 
tlanes, earth and ptineralt—/f haranjam— confers 


enjr^ed m rnam from generation to generalion ” and 
thattheinam was to con'inne "'o long asthere«hall 
remain tn existence any male heir in the family of the 
grantee." cannot he held to be a siramam gsanx ^azh i 
— -^ 1 —. - . i... jr,(j alienable eMate 

• ' Put <uch erantsare 

Sarantam I'pecially 
...nad to indicate that a 
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grant 

— Crown grarl^No term fixed~If an tndt 

taiion of ftrniamnty — Abstnet a! htnlabtlity and 
trjnsferebiliiy — Resumptten~Eight to~Timt hmtt, tf 
any 


GROVE 

CHAMDU 5BB 861»183IO 80»12BP 98» 
1933 PWN 99«AIB 1939 Pat 362 

■ "^—Validity of —Ttnure holder holding a! variable 
rtnt~~Grant of under tenure to an ther at fixed rent ut 


to make it transferable nor is there any provision that | rent «f under tenure 


— Perianal main by Cmernment — Ettate not 
known to perjonal law of grantee— Creation of—VaU 
dity — Saecesiive hfe eitafei or limited mterettt— 
Power to ereate 

In the case of personal mams granted by the Govern 
merit the latter may create heritab e estates not known 
to ordinary Hindu or Mahomedan 1 aw and nhen once 
created the terms of the grant have gat lobe enforced 
by Courts It IS open to the Government to create 
successive life estates or limited interests acid the pro 
bibition as to alienation ina> be imposed by the Govern 
ment either by virtue of an enactment or by a grant To 
(uch case S 60, C P Code nould apply and 'be pro 
party is not therefore luble to aiiachm«r)i andsalem ex 
■ • >. j / .1 > » If hint and 

• •• Saheba 

'* i, . * OR 219 


mServ/ee grant— Detabandam mam grant burden 
td with terviee^A'tenalilii}— Grant to Hindu family 
—Mortgage by father— Decree and tale m execution— 
Sont—lf boind . . . 

Lands granted by way of desabandatn matn burdened 
with a sefVire namely, keeping an irrigation tank In 
tepat', are not alienable An alienation of >och inam 
lands is opposed to public policy and void If a Hindu 
father executes a mortgage of such mam lands ii cannot 
bind his so is, and a decree obtained on the bSMs ot snch 
a mortgage as well as an execution sale, being a nullity 
must be disregarded {Pmdrang Row and Abdur Rah 
man.JJ') LaKSHMADU*- RaMUDO 

60IiW 472"1939MWN 918= 
AIR 1939 Mad 867 


— — Service grant — Eieetmmt tutt—Plta of ad- 
verse poiies’ion—Onue of proof — Performanet of lenite 
in the past— If platnitff bound to prove— Hon Perform 
anee of service for ever two yean — Effect— Notice to 
fuit — Necessity before suit 

Where a grant is found to be a service tenure a 
plamtiff suing in ejecting ignot required to prove any 
thing else He need not prove that he had actually 


I liable to enhancement creates an onder tenure at a rent 
I fixed for perpetuity the fixity of rent in the under tenure 
cannot bind Che grantor's landlord A patmdar *.\xo 
cljiins directly under such a landlord and whose rights 
are superior to those of the grantor tenure holder caonof 
be bound by the grant eiiher When the patnidar puts 
up the tenuie of the grantor tenure bolder to sale in exe 
cuiion of a rent decree ano purchases tt himself, he gets 
the tenure as It is and not merely the right title and 
interest of the defaul ing judgment debtor and by no 
stretch of imagination can he be held lobe the repre 
senisfive of the judgment debtor It may be that bo 
may not be able to avoid all the acts and transactions of 
the Judgment debtor tenure bolder, bathe nevertheless 
gets the tenure and is entitled under the generallaw of 
the land to get the rent payable by the judgment 
debtor a onder tenant enhanced subject to such limita 
(ions as the law provides (tVori and Khua Moham 
mad Noor // ) ChaNORa MoHAN MaJhi t> MID 
NAi>OKe Zaskndari Co Ltd 20 Pat LT 185 
I GROVE See also Landlord and Tenant— Grove* 

I . ..i.ii. Gran' for purposes ef—Ownerthtp m trees 
to be vneh landlord— No term at to re entry— Cturt tale 
—Landlord tf entitled to re entry 

\V here a particular land was granted for starting^ 
grove on condition that the Ownership in the tieeswas 
lo remain in the landlord and that the grantee should 
have no power of sale or mortgage but tb*re was no 
proviMOn for re entry, and where after the death of the 
grantee, it is sold in execution of a decree against the 
son of the grantee and it is acquiesced in by tiim it 
amounts Co an abandonment and the landlord can re 
enter {Hamilton, /) MaHOMED SaadaT AL* 
KhaNo AfAMOMED Amir Akmap 14 Ltick 459- 
llEO 258-180IC 765-19390A 821 = 
1939 0 WN 333-1939 OLE 204 = 
AIR 1939 Oudh 158 
■ — Loss of character of grove— Inference — Cireum- 

Whete the trees in a grove are all in a corner and the- 
major portion from which they have disappea'ed is 
Su^ceptibleof being put to any other u<e the area has 
‘ ih Sfil and Mehta J 

• )iN BaNuhu 

59 A WR (BE)284 
mey tenant — Sale iir 
hat passes to auction 

eeedings of a simple 
. sale of the trees of a 


grantor from the time when the services 
dared {Manohaf 1-all, J'l HaIUSI-**s» 
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oatnre of the tenancy was changed by the pUnlinft of the 
grore and therefore the trees bname transferable 
(.Sffcrft amJ yerma, // ) LACHMAH SiSGH tr, 
MULWA 181 1 0.307 = HE A 662a 

1939 ED 110-1939 A LJ 209=* 
1939 A.WD. (HC) 119 = A.IB 1939 All. 221 
•T rattsftr ef piffritt'trj rigAti in sir /and — 
Trtfs ond fruil— Right t^— If faaut t» tkt tranlftrte, 
per Full Bench ; /fiil Ahmad, eenira — Ot» the 

transfer of proprietary rights m rir land on which a| 
grove stands, the right to the possession of 
the trees and their fmits remain with the transferor, 
anle>s he relinquishes thia portion of hu ci-propiietarj 
rights, or the whole of his ei-proprietaty rights in 
accordance with S l5. Agra Tenancy 
Ifial AhmaJ and Alltep. //.) Ft7R- • * • 

LiaQstAli I LE (1939) All 518= 

11 EA. 576-1939 O LE SaS-lGSE * 

.1939 A.W.E. {H O.) 278 =1* 

AIE 1939 All 291 (PBX 
GDABANTEE— Person entrusted with money for 
investment on landed property fending on promisory i 
notes >n bi$ own name— hobsequent endorsement of I 
Dotes to Owner of money promi-ing to take executant to | 
the indorsee and clear the loan— If gnarantee See 
Negotiable issTftuMENTS ACT. S 35 

(1939) IM I. J 897 

GCTAEDIANANO WASO i 

iS’re (1) GUAftOlANS AND TVaROS ACT. 

(2) Hindu Law. 

(3) Mahumedan Law. 

(4) Minors 

GUABOIANS AND WABDS ACT (7111 OF 1890; 

—/uretdetUonafC-url under— CanienI erder f^r fjy 
mtnt ef nenty iy huiland ta teife er tehenl auihtnlitt 


under O 21, R. 1 1, C. P. Code whereo|^ th 
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GUAEDIANS AND WARDS ACT (1890), S. 26. 

■ ^3 7—Apfieiniment ef guardian— Compromise by 

afplicanit — Duly of Court. 

The jppojnrmenl ol a goardian ol a minor cannot be 
settled ^ an agreement between the contesting appli- 
cants for guardianship. The Court has to consider the 
welfare of the minors on evidence before it and not to 
: pass judgment in accordance with tne terms of a com- 
I promise. It is the duty of the Court to consider whether 
I or not the compromise is in the interests of the minor. 
i/lam Loll, /.) HaSSAN Blf NEK ALAM 

41 P I, E, 878. 

S. 7— Guardian of property of minor — Appoint- 
ment ef — Enquiry as to property— Necessity for. 

In an application for the appointment of a guardian 

* t. .. . — „ . _ Ug shown that the 

(hat (here is no 
enquiry for such 
be a lengihy and 
ba«i« for finding 

lha( (here is some property at all (Bam Lall, /.) 
HassanBIt Nek AlaM. 41PLE 678. 

I -S 7 — Aimer aver l7 years — Appointment of 

guardsan— Propriety. 

It IS not proper for a Court to appoint a guardian of 
a person ol a minor who is at least over 17 years old, as 
; he comes of age very soon. The order of appointment 
would simply dep ive him of bis right 10 manage his 
own affairs for three years more, It is not for the 
Coaets to meraliis on the advantage 0 / Jreepmga yootb 
under toteUge lor a iongtr period than the law ordi- 
narily conlempUies (.Addison and Bam tiall,JJ) 
VisHWA Nath .'«areen o mt Karam Devi 

182IC 992>vl2BL.96 (2)>41pLE 612* 
AXE. 1939 Lsh 221. 

' 8b 7(3) &BA Z^‘~'Cuardi m appoinltd iyu/ill 

—Pototr of Court to appoint another guardian. 

If a guardian has been appointed of the persons and 

. .. k .k„ . «ather by meats of 

proceed with the 
Qntil the guardian 
om guardianship 
le Guardians and 
ABDUL QaPIR S' 

• • 41 PLB 12 

nor girt behnu 18 
-t,!, ... 'annat and mar- 

riage vHth .Mahomedon— Validity — Absence of father's 
OHsmt or inoa ledge— I f /ate I 

' “■ ■> -- tmVratw 

• IS under 18 

. • necessary 


within the general com] ■ ’ 

and the order was a v 

however wasnoiadeci 

decree holder, the wife, .... 

vrhole amount might • ■ 

decree in that form cannot be regarded as a decree for I B. Ito- 

payment oi 1 ' 1 i • . _ 

O 21. R. U 

/.) Nariu - 
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OtTAKDIANS AND WABDS ACT (1890), S 25 
A father of a tnmor is not entitled to apply under the 


po)Aers Where a father delivers bii infant daughter to 

the custody of another and for over 15 years takes no 

interest in her, but allons others to do what as a father 

be should do and (he girl is brought up by that other 

person and is never again received in her father^ hou&e. 

It is e 

abani 

fathe 

Cour 

and ’ 

ol an iniiinciion restraining the person having castody , 
of the minor from marrying her to a man who has been 
cho en by that per'on (Z^aeA C J end /fruAnamamy 
Ayyaniar,J) blVASANKARA MuPALlARo KaUHA 
BAIAMMA! 1939MWN 483»60 LW 620= 
AIB 1939 Mad 611 = 1939 2 M LJ 616 
— - -3 35 — Aimer gtri itJeea }8 jrar* e/ agr— 

Change ef retigien from Uindmsm t« Af^kameJamtm 
and marriage nilA Alahemtdan—FaJhere tight tt 
eutiedM—H last 


HIQHWAY. 

\and AiJur Rahman, //) SiTHALINCA ChCTTI p 
■ 49 LW GU= 

=AIE 1939 Mad 615= 
(1939) 1 M I. J 746 
! ' I -Apphcatien to Court by 

guardian for xaneiton /or v/ard’t marriage— Order on 
—-Appeal —I f hex 

The performance of the tnarnage of (be ward is one 
of the proceedings of a guardian referred to in S 43, of 
the Guardians and Wards Act and an order tefu^ing to 


HABEAS C0EPZ7S~WriC of— High Courts power 
to i»sue prerogative writ after the passing of the Cr P 
Code SexCR P CODE S 49l 

43CWN 981-AIB 1939 P C 213I.P0). 

'HIQHCODBT — Jurisdiction to grant injunctions 
apart from O 39, R 1 of C P Cooe See C P 
COOK O 39. H I AIB lS39Cil 642 

HIGH COURTS ACT (1861) S 9— Scope— If in 
conviMcnt with Cl 10 Letters Patent (Patna)— 


■ V L J - i-~ * -'id otherwise I 

s as in atl | 
• ards Act, the 

istody of the 
• iterest ol the 
side her own 

preferences in her own interest and for her good Further 
a father docs not lose the right of custody of bis minor 
child if he becomes converted to another religion or if 
his child becomes so converted (Datix J C) 
Mahomed ALaM in re AIB 1939 SiBd 311 
27 — Oului of guardian— Parckate of land 
far Minor— Propriety of-— Agef of de ;ore guordnu 


man who is acting carefully with 

Though a guardian in possession of imiiy a piupci , 

may fall under S 94 of the Trusts A 

held in every case to come within £ 

Act as the word 'o far as maybe 
make it subject to S 27 of the Guardia 
p who effected a partition and separated from his biocher 
died subsequently leaving a pregnant widow and a 


found that the purchase wa- a prudent act, though 
later on depression in the market rendered it a losing 
bar^im* 


of the principal and legal guardian was a complete reply 
to any action taken by the irunor against S (Afing 


u'x a At jj a «u4 

HIGHWAY— Claim 10 right of way over village path 
—bail b) section ol public — Mamtsinabilily— Proof of 
special damage— Necessity SeeC P CODE S 9l 
I 20P&tLT 414 

I Highway authority— Liability for mere non feas 

' ance ^er TORT—HiOHWaV AVTHOKITV 

1939AWB (HC>126=1S39 AX.J 101 
- ■ Ob ttuction— Suit for establishing light of way 
and for removal of obstruction— \faintamability— Proof 
of special damage— Necessity 5reCP Cdde S 91 
(1939>1ML J S92. 
Reltgioux preteiiienx— Right to take out—Lxmi 

ms of every sect are entitled to take out religious 
ion$ with appropriate observances along a high 
avided they do not inierfere with the orainary ise 
public or contravene the orders of the Magistrate 
the maintenance of peace 
procession along a h gh 
• does not depend on the 

■ se of It 

I Jiijj M AJ uv J9 (0 ) 

* Rxghtx of pubtle—Afunieipjlilyprofonng to tell 
portion of PuMk xtrext in front of plamtiff'x shop — 
Plaintiff t right to lui for iniunctitn 
For owners of bouses abutting on a public h ghway 
the question of frontage means a great deal and if 
anything is done by those tn whom the highway vests 
which interferes with the rights of the ownrrs with 
regard to the highway, and which tends to dimmish the 
I comforts of the occupants of the house* the owners 
I have an actionableclaim against them \N here therefore 
' ~ roll portion of a 

he purpose of 
merely got a 
n o<ual value 
• ■ which persons 

I coming from the railway station to the main gate of the 
Uandi have to pass, the plaintiff is entitled to sue the 
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HIGHWAY. 

^Innicipal Comniittee for an injanction restrainins them ! 
irom selling the porl'ion ol land {/iUektr, J.) KASTWtl ' 
XJtL Sant Lal t-. municipal Committee. Jag- 
RAON. 41 F L B. S 48 ° A I B. 1939 Lab 199. 

— Xtihrt ef eitiry port cf 

fuiUe strut. 

The public have a right to u<e ever) part ol a poUic 
street, not merely the metalled portion m the centre 
/.) Kasturi LAL Sant Lalp MuNiaPAL 
Committee, JACRAON. 41P.I.B 548® 

AXB.1939Lah 199 

HINDU LAW. I 

Adoption 
AlleoatlOQ. 

Applicability. 

Coatom 

Damanpat. 

Daagbteis. 

Debts. 

Family settlemeat, 

Gnatalansbip 
Impartible estate 
iDberltanee. 

Joint lamlly. 

Ualntenance 

Marriage. 

Partition 

Bellgions Endowments 
BeTerslonera. 
fitndhana 
Snceeaslon. 

Texts 

Widow. I 

Wills 
Adoption. 

Bumbay school. I 

CgKEMOMES. 

Essentials. 

EviushCE or. 

Jains 

Power TO ADOPT. 

Kesults 

Subsequent birth op son 
VAL ionv 

Widow— authority TO adopt. | 

AJffti^/t —Bofniay Sehoat — AttmaUon by 
(Oparctntr prior to a<iapiion not supporud by lusti- 
fyingntcisiily and m sxctss of short — Right 0/ adapttd 
son to thallsnfi same 

Under ihe Muakshara as inierpreted m the Bombay 
Presidency an alienation by a coparcener of his share ' 
even if It IS not ‘upporied by lusttfying necessity, and an | 
alienation to excess of his share are binding on a sub I 
sequently adopted coparcener as they are on bis onn I 
son. .A son adopted sub*eq>ient to such ■’ • — ‘ — ' 


268= 

AIR 19S9BO0 178. 

— Adoption — Bombay Sehool — Mothrr's power to 

adept— How affected by the death of the ion 

If a son dies before attaining full legal competence 
and without leaving either a vrido* or a son or an adopt, 
ed son, then the mother's power to adopt which was in 
abeyance during the son's lifetime revives, bnt (he 
moment lie hands the torch on to another, the mother 


HINDU LAW— AdoptlOD. 

is handed, IS quite immaterial. iBose,/) BAPUJl p, 
GanGARAM. 180 I C. 792=11 RN. S96 = 

1938 N L J. 476= AIR. 1939 Nag 47. 

Adoption— Ceremoniet~— Adoption of daughter's 

son by Brahmins mitouth /nrf/o— Datta homam — If 
essential for t/ahdity of adoption. 

Among the Brahmins in South India, r^ue/ii Aumam is 
not essential to the validity of an adoption of a 
daughter's son. Although the general rule is that 
homam 1$ necessary among the twice-boin classes, 
there is an exception to that rule based on a text of 
lama in the case of a brother's son and a daughter’s 
son (Leaeh.C J.and Patan/ali Saitn, j'/ShWciATHA. 
IVERt- Vagesav 18610 S7 = 60LW,270» 

1939MW.N. B27=AIR 1939 Mad 849- 
(1939)2 ML J. 657. 

' Adoption — Ceremomet — Detlara'ton of acceptance 

of child m adoption by adoptive mother— Necessity 

Where performance of certain cteremonies together 
nub the giving and taking in adoption are proved, the 
fact (bat the adoptive mother did not make a formal 
declaration of acceptance of the adopted boy does not 
Vitiate the adoption. (Hamilton, J.) Ram NATH 
TewaRI V. Bare Lal 184 1 0 425 -12 BO 117 = 

19S90WN 905-1939 OA 741- 
1939 O.LB 624 = 1939 AW B (C C ) 220. 

-Adoption — Ceremoniei^Ciung and taiing— 
Fudenee of—Prettnte ot boy when •bub R'giitrar guts- 
honed father and widow about eseeulion of deed. 

In ibe case of an adoption by a regisieied deed, evid- 
ence (hat the boy was present at the time of the regis- 
iiaiionpcoceeijings when the Sub Registrar put to hU 
father and the widow who adopted him the Questions 
whether they had executed the detd, is sufficient to 
prove a giving and taking (5ir- George Ranhn,') 
BIRADH MALr PRABHABHAT) KUNWAR. 

ILB (1939) Her 258-5BB 631-18110 Sll- 
UBP.O 249-1939 OLE 318 = 43 0 WN. 842- 

1939 0WN 662-41 BomLB. 1061- 
700,LJ STT-WSBP.WN 801- 

AIB 1939 P.O 152. 
~~ '■Adoption— Ceremonies — Citing and laiing— 
Meerisity for— Adoption of orphan— Validity— Mar- 

According to law now prevailing in Matwar the cere- 
mony of giving and taking i» not ai all ntcissaiy and all 
that IS required IS a registered deed of adoption Con- 
sequently the adoption of an orphan if evidenced b> a 
ngistered deed of aclootion, mu^t be held to be valid in 
Marwar (Nawat Kiskor^, C J and Raniitmal, /.) 
BaktawaRLal t. CODAWAKI 1939 M L B. 30(0). 
—— Adoption— £iientiali of Validity — hfere exeeu- 
I hon of a-ioption deed — Suffineney — A /million in deed 
I Mar adoption hat been effected in Shascraic /am— 

he Hindu law, 

• »oluiely neces- 
, and the law 
does not accept any substitute for it There cannot 
therefore be an adoption by the meieexecuiion of a deed 
of adoption intending to make an adoption in future. 
Where however, a deed is executed by a person staling 
that an adoption had already taken place in the Shait- 
raie form such an admission should be given its full 
weight, in the absence of evidence showing (bat the 
admission is untrue or w as made by mistake or fraud or 
other viuaiing circumstances, and the fact of adoption 
- • <38 taken to be established. 

■ , • Hgaravrlu hfodahar, JJ.) 

• • ■ ■ 17MyaLJ.152- 

44 Mys H-CB. 124. 
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... ' Adepltgn — Evtdtnet of— Oral evtdtne^~Suff- 
tiency 

An adoption deed, however, is not neces<ary to prove 
an adoption It iray be satisfactorily proved by oral 
evidence {If'uiita and Norman, JJ ) SaNVeekaNGOUDA 

V Basangouda I 84 IO 337 = 12EB 161 = 

41Bon)LR 661=A1B 1939 Bom 313 
Jams— Adoption— Law governing — Frv'-umption 
Set nmuu h^w~K^PUCKmu^'t 4IBomLB 760 
——Adoption~Jains~~lVido'u/—i*inoir ta adopt totlA 
out authanty from husband or tonsent of kn toUaterals 
—Rights of adopted son 

It IS well settled that a Jam widow can adopt without 
authority from her husband and the consent of bis 
collaterals This is common to all the Jams and there 
IS no difference on this point among the different sub 
sects of the Jains Among Jama, adoption confers on 
the adopted son all the tights of a natural born son and 
be succeeds to all the property of his adoptive father 
{Zia ul Hasan and Hamilton // ) NemI CHaND 

V SaNTOSHChand 14 Luck 483=11 B0 236 = 

18010 129-19390LB 124-1939 0 A 265= 

1939 OWN 234=AIR 1939 Oadh 113 
• Adoption— Power to adopt— Mother and uster 
According to Hindu Law, only a wife can adopt to 
her husband and no other female can adopt to any 
other male Thus a mother cannot adopt to her son nor 
a sister to her brother Similarly the authority to adopt 
can be given to the widow alone and not to any other 
person (SuiAdeo Narain /) KALVANnuTTA *> 
ASRARAN 1939 ML.B 165 (Clr) 

Adoption— Resultt— Adoptee having natural born 
ton before adoption— Right to giu tueh ton in aloption 
after Alt adoption 

There It no express text of Hindu law or Judicial 
decision depriving an adopted eon of his right to give 
away in adoption his natural born son who was bom to 
him before hie adoption Such a restriction cannot be 
imposed upon him He can therefore validly give in 
adoption his natural born *on though he himself has 
already passed to another family by adopt on (.Beau^ 
ment CJ IVa-ha and Lokur Jf) MARTANG JiWaJI 

V NaRAVAK KRISHNA 184 1C 65 = 12 BB 148 = 

41 Bom LB S45=AIB 1939 Bom 305 (FB) 

- .Adoption — Reiu/tr—Ca)aj:a/e of Gaya—Cuitont 

—Girt of Cadi by sonless Cayawal—E/fect— Donee— 
If adopted son of doner~If effects severance from 
natural family— Adophon in Daltaka form-Dutmc- 
tion 

Among the Gayawals of Gaya, gc 
Mitakshara School of Hindu Law the 
when a sonless Gayawal makes a gift 
business) to another the latter is usually called his 
adopted son The Gayawals are abo known as tbe 
Pandas of Gaya whose mam source of income i« tbe 
Jatii business and Jatri books maintained by tbem are 
considered to be property A donee of the Cadi (family 
business) IS knoysn as the done 
such adoption is not of course 
accepted sense of the term under 
cannot have the effect of remov ^ 
from biS natural family It cannot, however be laid | 
down as a proposition that among the < 

Customary rules regard ng adoption are sc 
a man may regularly be adopted into an 
and still retain his interest in the estate 
father An adoption among tbem in the 
cannot fail to have its usual consequence of los. 
rights ot the adopted son in his natural 
{.Rovuland and Chatter/i, JJ) NARAYAN I 
Bulak Lal. hep 
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180 10 990 =6 B B 516 =20 P L T 432= 
A I E 1939 Fat 416 

•Adoption— Subsequent hrth of son ti adoptive 

father — Share of adopted son tn father's properly as 
against after horn son— partible and impartible pro- 
' pertj^Distinelion 

In Western India both in tbe districts governed by the 
Mitakshara and those specially governed by the autho 
ncyofthe Vyavahara Mayukha (berightofan adopted 
son where there is one legitimate son born after tbe 
adoption, extends only to a fifth share of the fathers 
estate on the principle that the adopted son takes a 
fourth of the legitimate son’s share bo far as imparti 
ble property IS concerned, namely waian property the 
after born son IS exclusively entitled to succeed to the 
waian property as be has precedence over tbe adopted 
son (Beaumont C J , Rangnekar and Wadia JJ ) 
SaHEBCOUDA V bNIPDANGOUPA 

IL B (1939) Bom 314=181 10 803 = 
11 BB 353 = 41 Bom LB 333= 
A I B 19S9 Bom 166 (F B ) 

■ Adoption — Validitr~Laio in JIfarwar— Regis 

tered deed— If neeessary 

The Law in Marwar relating to adoptions is different 
from the law in Briii»h India According to law in 
British India for an adoption lo be valid it is not neces 
sary lo execute a deed and therefore there can be a 
valid adoption even in the ab«eace of an adoption deed, 
Here m Marwar however a law has been passed where* 
by the Courts are precluded from recognising an adop- 
tion unless the same is evidenced by a writing duly 
registered {Raniilmal and Sukhdeonaram JJ ) 
PojMALtf MST SlMGARl 1939 MLB 60(0) 

' Adoption — Validity — Payment of money to 
widow 

In order that an adoption deed maybe declared in- 
valid on ibe ground of acceptance of pecuniary tonsi 
deration by <be widou the plaintiff most show that the 
deed had been executed on account of greed for money 
or bribe offered to the widow 35 Bom 169, Pol 
(Nawal Ktshore C J and Sukkdeo Naratn J) 
MST RaUBHAs- RUGKNATH 

1939 MLB 105 (ClY ) 

— Adoption— Validity —Stster s son— Marwar 

According to Hindu Law the adoptee must not be a 
boy whose mother the adopting father could not have 
legally married But an adoption though prohibited 
under (bis rule maybe valid if sanctioned by custom 

— e J according to the 

' Kishore C J 

GODAVYARf 
30(0) 

- • A doption— Widow— Authority to adopt— Cons 
frieeltoH of power 

Where a Hindu testator by his will confers a power 
upon his widow to adopt a son within 10 years of his 


leof her husbands brothers’ s 
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SO L W. 377= A I B. 1939 P O. 222= has inherl’ed from her son is divested and the adopted 
(19391 2 M.L J. 479 (P O.) son becomes the owner. That is to say, the adopted 
AJ^f!ien-—U'iJffU! —Aulki/rity ta ad0ft—CcH son becomes the natural born son. Where the adoption 
ttructian — U'lll nvtkariiiHg tr» /oa> tj aJeft a tey from takes place after the termination of the co parcenary by 


U't "111 and tesument gives hU vrii-“ I 

adopt “a suitable boy from our family 
ing to the same goira as my«eli‘’. U is 
formance to that authority if the vide 
outside the gotra. An adoption of a boy not belonging 
to the same gotra IS invalid though it may be that no 
boy of the said gotra is available (/’jit/rang Ro-b and 
yenkJIaramans Raa, JJ.) SUVDSRaSIVUnU v. 
Adi.varayana SaStxi 1939 MWN 994= 

SOL.W.SOO=AIB. 1939 Mad 909= 
(1939)2MLJ 614 
•AJafli art — JVidew Aulkarily t* adapt— Prttumf. 

Where a person admits the factum of adoption hut 
tli'putes the existence of an anthoriiy in fasoar of the 
«id.iWto adopt, ibe presumption ts in favour of the 
authority and the person opposing ma't rebut it 
Kitkart,C /..atd Ramiirntt/, /) Bakta 
AVARLAL f. GODAWARI 1939 M !• B SO (O ) 

Adapt' an — Widffte — Ca tmdaut—Autkartty ta 
adapt^Canlruetian — (Vill autkarisinf tiywdavn ta 
ttpiraUly makt adafliani—Adaftitn ky tUHtar 
—Aittitet af ra/usil iv ttntar wdna to a tap! ar 
tett t* luek adoptiaa-^F.lftet an fatiJiiy af adapti 

A Hindu nho had t«o wives died leaving a mil 
provided, inter aim, ‘ if after my lifetime, both o 
,>.e,tbe two wivet)“do not agree to livetog. ... 
dividing the said properties into two e<)ual shares you 
ehell separately make adoptions' Shortly after the 
death of the t«talor the pmior widow made an adoption 
without the consent of the senior widow who was alive 
bat who did not ob;ect 

ffild, (hat the intention to be inferred from the pro 
vision in the will was to authonse each of the widows to 
adopt according to the rales of Hindu Law, namely that 
the senior widow should have (he right which would only 
pass to the junior widow if the senior widow lefused to 
adopt or consented to an adaption by th 
Since (here was no such refusal to adop 
the senior widow, (he adoption by the 
mu'C be held to be invalid (JVjdswc 
<jOWDUf MUNIAMMAL 

1939MWN 1170 =(1939) 2MLJ 805 
■ — Adophan — tViJaw — Pawn af-^Caparctnery 
becoming extinct by partition— If'idmo of coparcener 
dying long before parti lien — Adoption by— Validity. 

On the extinction of a Hindu - ' 

tion.the widow of a coparcener 
before such partition cannot ma 
There is then no undivided family ...i. [ 

<d son can be admitted by virtue of hiv 
an adoption made by a widow in such 
not valid {Rangnekar /) IIiRACi 
SOJPAL ILR {1939iBom 612= ■ \ 

41 Bom LB 760= A IB 1... h.. , 

— Adophan — IVidcrw — Powen of — gjmiir to— I 
Death of tail survtimg co-pareener unmarried—] 
Sueteition by mother —Adoption by latter — Subiefuent 
adoption byvndm of predeceased ea parcener— Validity 

— If reiivei ea parcenary or diviili etlale already 

Ii is settled law that where a widow who has succeed* 
ed as heir to person makes an adoption, the estate she 


r .u._ .v„ —•j.. ^ 

ms y, and 

• • V death y 

y died 

feaviDg his widow Then b/ died leaving hts widow and 
a son. The latter, a minor, died unmarried, and was 
succeeded by fais mother as heir This widow (widow of 
A/), adopted (he defendant to her husband After this, 
y*x widow adopted the plaintiff to her hasband The 
plainiitl £ied a suit against the defendant for partition 
claiming a half share and the family properties in the 
possession of the defendant 

Ife/d, that though the adoption of (he plaintiff was 
valid. It had not the effect of reviving the coparcenary 
which came to end on the death of the minor son of Af, 
or divesting either d/"/ widow or her adopted son, the 
defendani. {.Broomfield and Sen, JJ") RUDBAPPA 
YellaPPap MalLappa 41 Bom.LB 1277. 

- AJoption—lVidoui—Simultaneeus adoption af tvi' 
ient~~Vattdity 

A simutianeous adoptions by a widow ot two sons to 


—Adoption— H’ideui in B mbay — Powen of— 
Widow inheriting to gotraja sapmda af kiuiand— 
Adoption of Ion ta hniiand— Validity— Prepirly—If 
vein imneJioie/y on adopted tan 
The widow of a gotraia lapinda in Bombay who 
succeeds as heir to an agnate of her husband standi in 
the same place as her husband, if living, would occupy. 
She can make a valid adoption to her hatband and the 
property inherited by her would, on such adoption, 
immediately vest in the adopted son, who would theie- 
t-s r* 'he same fiom an alienee 

alienation by the widow 
ivaha J ) SHtVAPPA v. 
IC. 956 = 11 BB 322= 
=AIB 1939 Bom 123 
—Adoption— Widow af deeeaied ea parcener— Adop- 
tian by during eanlinuanee af eo-pareenary represented 
by lale surviving Co parcener— Validity — Right of 
adapted son to ihare in /oint property. 

Cvn inr>« 9v tK«ro i< 9 rr, ,^,r,;ener left, the co- 

be extinct. Where 
the adoption by a 
, adoption is vaJid, 


■■ ■ ■ , ■ 315. 

Adoption — Widaw’i right to adopt— A'alure af 

ng^—Dutsttng of eiiate. 

Where the adoption takes place after (he termination 
of the CO parcenary by the death of the last surviving co- 
parcener, the adoption by a widow of a deceased co* 
parcener has not the effect of leviving co-parcfnary and 
does not divest the property from the heir of the lut 
surviving Co parcener other than the widow or those 
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claiming through him or her This view however would 
not aSect the validity of the adoption itself, as the power 
to adopt depends on considerations of a rel gious cbarac* 
ter Kishort C J and SuMdtonaram, j) 

BHERONDONr KHETDAN 

• 1939 MLR 85 (Civ) 

- A lienation 

See also II L DEBTS , 

Co PARCENER’S SHARE PURCHASE OP I 

Daughter inheriting fathers property 
Duty of lender i 

Father 

Joint FAMILY I 

Legal necessity I 

Manager 

Mortgage BY ADOPTIVE mother 
Sole surviving co parcener 
Validity 

Widow i 

~ 'AUenatten—Ceparetntr— Purchaser ef thart 
from-^Rfgh's far partstian—Lirnttalsm for— 

LsmttaUon Act Arts 120 142 and i^A~AHliea6tlttv 


HINDU LAW— Alienation 

1939 0WN 920=1939 OLR 626 = 
1939 A WB (CO )222 
- Alienatien~—Fat her— Power to alsenate ton’t 

share— Condtitont~Anteeedeni debt — Jllegahty or tm 
meralUf — Burden cf proof — Mortgage and salt — 
OtsUntlsen between 

A Hindu son is under a pious obligation to pay 
his fatbet’s debt which is not illegal immoral or 
avyavahanka But this does not empower the father to- 
alienate bis stxi's share in the ancestral property except 
for a legal necessity or for the benefit of the family or 
, for the payment of an antecedent debt not incurred for 
Immoral or illegal purposes Once it is proved that 
there was an anteiedent debt, genuinely Independent of 
the subsequent transaction of alienation or that the 
alienee inquired and bel eved in good faith that such a 
I debt csisi^ and that the alienation was made for satis- 
fying that debt, the burden of proving the immoral or 
illegal character of the debt lies on the eon who impugns 
I the alienation The burden is no' discharged by merely 
I showing that ihe father was leading an extravagant anct 
I di*^lnce life it must be proved that the particular debt 


m place 01 tne venuur ora ngiit to pave joint posses 

Sion of the family properly in place of the vendor, nor 

of course doe« he acquire any right lo possession of any 

specific pan of the property that being a right which 

the vendor himself did not possess The only riebt 

which the purchaser has in such a ease 

for partition and procure to be allotie 

share which would have gone to his ven 

It follows that the purchaser cannot rely 

rule that the possession of one co tenan 

lion of all and the possession of the 

cannot help him, secondly, the possess 

parties cannot be adverse to the pu 

adverse possession denotes ihe exelusic 

entitled to possession, and since the 

entitled to possession he cannot be exdi 

for partition by the purchaser neither Art 142 nor Art 

144 would apply as there is no case of adverse posses 

-I . .-A , r 

e sale or 
Wadta, 

J84 10 23 = 12BB 135= 
dlBomLR 631<==AIB 1939 Bom 322 
'■ AUena'ton — Daughter tnhertUng father's pro- 
perty— Powers of ahenahon— Improvements to property 
—/f fUStifesM'Snalion 1 

A limited owner such as a daughter inheriting her 


family In the case of a sale It would not be set asido 
if a substantia] poriion of Its consideration was requir 
ed for a legal necessity or benefit of the family or to 
pay off au antecedent debt not illegal or immoral 


CHANDRA V RaMCHANDRA NaRAVAN 

dlBotaLR 779=A1R 1939Bo2B 396 

— AhenaSton— Father's ahenatton and manager's 

alienation— Distintlion'—Ahenatton to durharge anteee 
dent debts'— Binding nature of—Mieestity to prove legal 
neeeniXy 

There is a well established distinction under the- 
Hiudu Law between the powers of a manager in respect 
of the shares of co parceners who are his 'ons and in 
respect of the shares of other coparceners A manager 
who IS a father can charge the joint family property with 
Ihe payment of his own antecedent debts not tainted 


Iyer and Singaravelu Mudahar JJ ) SOORAPPA v 
SUBBIAH 41 Mys SCR 332 

— —Alienation— Duty ef lender— Necessity proved 
—Proof of application of money if necessary 

When once an alienation has been proved to be 
for lecal necessity the creditor is not bbund to prove 
further the actual application of the money borrow 
ed {Zta ul Hasan and Hamilton, JJ^ LALTA e> 
Avadh Naresh Singh 184 1 C 443=12 EO 121= 


ted for legal necessity {Beaumont, C J , and Lokur, 
/) Shidaya p Basaprabhappa 

ILE (X939)Boin 413-18310 668 = 
12BB 110=4lBoiaLB 441 = 
AJB 1939 Bom SOI. 


I - ~ Alienation- /oint family— Coparcener— Mort~ 

gage by one— Suit against hit widow — Maintainability 
Where a mortgagee from a member of a joint Hindu 
family sues tbe widow of that member alone after his 
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deaib on the basis that her husband had died divided, and prove that there nas at the time of the transaction 


had a'quired b; ■‘orvi^orship the interest of the deceased 
member and so the widow could not represent the estate. 
{BettHitand Verma, JJ.) GaNSIDHAR UPADHVA 
MST. GOJKATI. 1939 A W.E (H C ) 615= 

A I B. 1939 Ail 688. 
——4htnai.on — Jgint family— Managtt — Bttttht »f 
tkt family— Bureiile at landt. 

From no point of view caa it be said to be beneficial 


tkt f ami f —Saving of d tisUr'l lon’t frofirly 

The saving of the property of a sisier’s son is not a 
purpose which could be legal necessity for a joint 
Hindu family, to lustify a borrowing, by the manager , 
for the sister's son belongs to another family and his 
property is unconnected with that of theloint family 
iBinatt and Vtrma. JJ) SVRAJPAl- SmCH f>. 
Fakchaiti akhara Uhasi Nirwani. 

18310 270=12 BA. 110=1939 A LJ €04- 
1939 A W B. (H C ) 9S0 = A I B 1939 All. 486 
■I 'Al>*natitn—/tint family— Managtr^Jutti flea' 
iian. 

The poAsibllil) cf the manager's Interest in the loltit 
Hindu family property b«ing brought to sale would not 
juiiKy a manager to mortgage the whole of the joint 
family property for a liability which was a personal one 
of his own end Vtrma, JJ") SURAJPaL 

SlNCH r. PANCHAITi AKHARA UDaSI NIRWaNI 

183IC 270-12BA 110-1939 ALJ 604- 
1939 A W B rn C ) 3S0-A.I R 1939 Alt 486 
■ — " Alunitien—Jjint family— Nteunty—Marnagt 
ixptnut e! malt Capatttner-^Daya^hagaukc^. 

Under the Dayabhaga school of Hindu Law the' 
marriage expenses of a male coparcener are to be met 
out of the entire joint eMate A sale of the joint estate 
for the purpo'e of raisme money for meeting such ex 
peri'ts IS, therefore, valid (Sm, MOH MOHah 
BHATTACHARJFE f BlDHU IJHUSAN DUTT 

186IC.6-69CLJ 188= 
43 CWN.295-AIB 1939 Cal 460 
Alienation — Joint lafttly — NieiesUy—Ftttntion 
of monry vilk vtnJtt and draunng from Umt to ttmt 
Where an alienor needs money for maintenance and 
leaves part of the consideration with the alienee and 
takes money out of it as it is needed it cannot be said 
that the alienation is not justified by legal necessity 
Similarly money might be needed for the marnage or 
edncation of children which might take place after 
alienation. {JTkomai, C J and Canga Nath, J) 
Ramadhin Singh r> Gajbaj Singh 

1939ALJ S58-183IO 789 = J2BA 167= 
1939 A W R. (H C ) 312= A I B 1939 All 813 
Alienation - Joint family — Sitting aude — 
Burden of proof — A/uieri nat karn at (he time el 
mortgage. 

Where certain minor members of a ]oint ilindo 
family, who were not born at the time of the mortgage 
of family properly by the adult members, challenge it 
Y. D 1939—38 


the execaiion of the mortgage also died prior thereto {f 
be desired to deprive the minors of iheir right to 
challenge the mortgage. {Biiinet and Verma, JJ.") 
SURAJPAL Singh v panchaiti akhara Udasi 
NIRWANI 1S3IC 270 = 12RA 110 = 

1939 ALJ 604=1939 A WB (HC)360 = 
A.1.B 1939 All 486. 

Alienatien—Joi nt family— Settingaside— Mtnor 


there was no gap between 
le birth of another, m order 
he alienation. {Sennet and 

Singh v Panchaiti 
183IC 270 = 
12BA 110 = 1939 ALJ 604 = 
1939 A.WR (HO)S50 = AIR 1939 All 486. 

- — Alt/naliot — Joint family— Setting aude— Minor 
•tot allot on tkt date of mortgtge—Comfeleney to 
tkalltngt—l imiti of the rule at to 

Granting that a minor born after the execution of 
, the mortgage where there was no trinor existing at the 
time of execution cannot raise the gueslion of want of 
legal necenity, it cannot be said that the rule will apply 
■n a case where the Court has held that the moitgage 
transaction can be validly challenged in regard to certain 
I i-ems. iBennet and Verma JJ) SURAjPAL SlNGJf 

V Panchaiti akhara Udasi i^irwani 

1$3IC 270= 12 R.A. 110-1939 ALJ'.604- 
1939 A W B. (H C.) 850= A I B. 1939 All 486. 

— Ahenati m— Joint family-Vahdily—haett to 
be proved— tang tap/e of timi—Breiumptiont to fill in 
delailt. 

In order to prove the validity of an alienation, a 
transferee Ought to prove either that there was legal 
nece<Siiy in factor that he made proper and bona fide 
inquiries as to the existence of such necessity end did all 
that was reasonable to satisfy himself as to the existence 
of such necessity where there has been a long lapse of 
lime since the alienation, it is not reasonable to expect 
such full and detailed evidence of the circom'tances 
I which gave rise id the sate as in the case of alienation 
I at a more recent date and pre'umptions are permissible 
I to fill in the details which have been obliterated by 
time (7'4««a», CJ and Canga f/atk, J) RaMa- 
DHIN SiNCH V. GAJRAJ SinGH. 

1831C.789 = 12BA 167= 
1939 ALJ.S58 = 1939 AWE (HC)342= 
A 1 B 1939 All 5l3. 
•——Alienation — Legal neeeiiily — Mortgage by all 
adult memieri — Money ratted far purekating n-to pro~ 
perliei far family In place tuhere family already oioat 
lands — Martgag —If valid as being ter legal necessity. 

Legal necessity juslifyire an alienation of ance'tral 
property bjr ihe karia of a Hindu joint family ‘hould 
not be confined to transaclions of a purely defensive 
natme If transactions are entered into by the manager 
or by the adult members which benefit the family and 
I the estate, and are such as a rtasonahly prudent nan 
would enter into, they can be said to be supported by 
ieeal necessity Where all the adult members of a 
family join in executing a mortgage of family property to 
raise money for the purpose of purcharing 
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tbe financial point of vievv.a profitable transaction. It 
must be held that it is for the benefit of the famity and 
eminently one whi h a reasonably prudent manager 
Would enter into In such circumstances tbe manager 
and the adult roembets aie enmled to taise money and to 
charge the family property with the re payment of that 
money {^Harriet, C J and Manohir Lail y ) ShiTaL 
Prasad Singh v Ajad Lall MandaR 

18Fat 306 = 5BB 930°183IC S23» 
19 SP 127»20PLr 6fi3- 
1939 P W N 222=A I R 1939 Pal 370 

Alienatian — Manogtr—Binting tkaratttr — Part 

■of comtdiraticn not applied for ienefil of faoitly~ 
Effect— Salt and mertgage — Dtilinelion 
In the cave of a 'ale of family property 
the manager of a Hindu joint family, if It 
■that the sale was recevsary, the salecanncft 
by showing that part of (he con'ideration 
not been applied for the benefit of the family (he sale I 
must eiiher be upheld or set aside and cannot be leld 
£ood in part and bad in part But this principle does 
not apply to the case of a mortgage A mortgage may 


ifiterest in the mortgaged property, the mortgage, is 
good only for that part of ihe moitgage debt which was 
required for legal necessity {.Beaumont, C J and 
iVadia,!') PURiSHOnAM f Gangadhar 

ILR C1939)B0iq 660 = 41 BomLB 931= 
AIR 1939 Bom 445 
—Alifnation—Sale turviving coparcemr — Poviers 
of— Adoption of son by widow of decemed coparcener— 
Ahenahont by cole turvtvmg coparcemr before and 
after a lepUon— Validity— Distinction — Debts incurred 
before adaption -If tuslify alienation 

It IS well settled that a sole surviving coparcener 
under the Hindu law is entitled to dispose of the co- 
He 


he 

can alienate them when he has cea'cd to be solely 
entitled, in satisfaction of his private debts When a 
sole survivingcoparcener contracts debts but does not 
alienate Ihe family properly to pay them or create any 


16310 668-12RB 110- 441- I 

otalure— 

neeeisily 

•/ 

A manager of a joint Hindu family is not 
parcha ing property by executing a mortgage 
properties and raising a loan therefor merel 
tbe purchase IS a prudent one But when the 
Is clearly beneficial to the estate and has been approved [ 
by tbe other coparcener or coparcener' it must be 
held sufficient to establish that it is for the benefit of the | 
-estate so as to bind the cop 
sons (Beaumont C J and 
Basaprabhappa 1 

183IC 668-12RB liu = 4ix>um ijte 441 °- 
AIB 1939 Bom SOI 

Alienation— Mortgage by adoptne molker—Suit 
againit adop tve son— Plea that part of ecntiderafion it 
not for legal necessity— Sustainability—Sale end more 
gage — Distinction 

In a suit against an adopted son to enforce a mortgage 
executed by his adoptive mother it Is always open to 
the defendant to contend that a part of the morlpage 
debt IS not binding upon him ornpon his share of the 
mortgaged property on the ground that it was not borrow 
ed for legal nece'sity Although 
applied in considering whether an 
necessity are the same in the case 
the case of a sale it cannot be 'aid 
sale for a larger sum than immedi 


amount against one defendant, and for one part of tbe I 
amount only against another defendant In enforcing a 1 


of a deceased coparcener adopts a son must depend 
— ’ «. I V J . bound him if he had 

they were incurred 
takes place after Ihe 
a coparcenary in ihe 


oi a son to tier iiusoanu uy me wiuuw ut e ueueaseo co 
parcener will not bind the adopted son unle's the alienee 
proves legal necessity or benefit or bonn fide inquiry as to 
v V nvu < 1. t the al enaiion is 

adoption by it 
(Broomfield and 

S/“ • JJ ! v'»‘A -11*. UDRAPPa 

183IC 667>12BB 110- 
41EomLB 223-AIR 1939 Bom 266 
— ■■ ■ -AlienalioH—Vah hty — Alter born ten — AighI to 
(hallenge ahenaftan already effected before hts birth 
An alter born son under the Hindu Law can only 
acquire an interevi in the property w hich exists on the date 
of biS birth exJuding that which has already been alienat* 
ed In the case of property already mortgaged by the 
father the after born son can only succeed to the equity 
of redemption and cannot challenge the alienation to 


legal neces iily— 


ram, //) 


DHOKALSINOH 


roperty inherited 
hont the consent 
the reversioners 
to pass her own 
I and Suhhdeona 
V KtVALRAM 
1939 MLR 139 (CW ) 
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HINDTJ I.A,W— Alienation. 

— Ciarilaile cr rthpeut 
fKrfMt — DeJt<a!te» ef — Perctrt, 

It vootd be very difficult to hold that the dedication 
■of } of the estate of the deceased by his nldon loan 


■ HitHjIitn — »f ret-fnontrt — ' 

■Conitil eiljttfJ hf fahe refi'tttnUtiont—Retrttnaner’t , 
righl it reecjtr frtptrly 

Where the consent of a reversioner to an alienation ' 
.a vidow is obtained by false representations as to the 
existence of fegaf necesiicy made by her fahtni, thei 
reser-ioner is not precluded from recovering possession 1 
■of the alienated property from the alienee, nho vas 
aware of the fact that there tvas no legal necessity and 
did not pay any consideration to the widow for the sale. 
iS’atfn Ah and Htn-iirttn, Jj'i HaRENDRA NaTH 
MURHERJl r HaRI PADA MUKHERJI. 

II..E (J938)2 Cal 492 = 18210 852= 
12 B.C 106 = AIR 1939 Cal. 387 ' 

•Ahemtian — H’ldera —Canuni e/ rtvtrtitner— 

Efth. 

When a document of transfer supported by considera 
tion U executed by a Hindu widow and the document is 
•consented to by the next reversioner, that consent in 


■ i —A lunatieH^H’tdnt^Cenieni tf rtvtrtttntn— 
Eft ft tf.^^ 


■ ' A htneliefi — Ct-tsidetot —Ptafr tf 

jiUtmtUtn—Ctnunt ef bath —JVte/fiily — Fthptut 
mdmmtnt 

A Hindu Widow is ordinarily entitled to make an en 
dowment of a small portion of her deceased husband’s 
estate, but when there are two widows, one cannot make 
it without the consent of the other, for they Cake a joint 
interest in the estate and no alienation could be effected 
without the consent of either. (^Thom.C / and Ginga- 
Nath, /) Temple or Shri Maoan Mohanji v. 
Krishna Koar. 1939 A W R (HO) 766= 

1939 A LJ 1001 
Ahtrtatien—Widaw—DiiehargttfAusbjnd'iltme 

barred debt — Aftrtfjge ftr the purpose tf — V altditj— 
Later mortgage to pay barred claim in retpect of earlier 
mort go ge—B Hiding nature. 

Where a Hindu widow mortgages properly 10 pay off 
the time-barred debt of her hu'band it is an alienation 
bind.ngon the reversioners But where laieron she 
executes a fresh mortgage to pay off her earlier mort- 
gage and finally executes another mortgage to pay oS 
the claim under the prior one which bad by that time be- 
come iime-baired the last norigage is not binding on the 
reversioners for this reason that it was executed only to 1 
pay off the widow’s time barred debt and not the time- I 
barred debt of her husband which had become ealin- I 
guished by the first mortgage itssif (Zta-ul Henan and I 


HINDU LAW — Alienation. 

Radhakrtskna, //.) ClIANDRIRA PRASAD v. 6 HAG- 

WAN Das 18610 105 = 1939 O.WN. 1028 = 
1939 AWE 10 0.) 292=1939 OLE 692 
' Alienatioa~[yidotu—Gi/t to an idol— Consent of 
• - - ■ •'~ViihJating effect— Extent. 

.he transfer by a Hindu widow is one for a 
lO-e of 4 of the whole estate, there is no 
sity, or if at all only to a degree quite out of 
to the extent of the transfer effected. The 
promise of the reversioner cannot validate a 
transfer otherwise bad and the consenting reversioners 
and those who claim through them cannot be held to be 
bound by It. Their consent amounts to no'hing more 
than a promise without consideration to treat the aliena- 
tion as valid at some futuie date It does no^come 
Hithio (he doctrine of estoppel or the doctrine of election 
or the doctrine of ratifieaiion, and the only doctrine, 
within the scope of which it can be brought, is the 
doctrine of definitive election. {Tkamat, C.J and 
Vorke.J.) DEBI llAVALf.SRI KaDHA KRISHLN. 

14 Luck 695 = 18010. 888 = 11R0 264 = 
1939 0LR 214=1939 0WN 346= 
A IB. 1939 Ondh 145 
Alienation— Widow— Lease neither prudent nor 
for benekt—l'alidity 

The fact that a lease for a term of years executed by 
a Hindis widow holding a limited estate was neither 
prudent nor for the benefit of the estate would not avoid 
the lease, but would merely make it voidable at the 
option of the reversioners on the determination of the 
widow's life-interest {Lord Porttr.) /UOAL KlSHORS 


I 1939 P.W N. 385= 5 S B 647- 

’ ‘ 939 OLE 331- 

• • • ■ • ’ILJ.TgsCPO). 

nieeiiity—' Janea' 

er's daughter's son 
an alienation by a 
// ) Kam lal 

blNGMtr. LALJI fllSbEK 

5BB 781 = 18210 661=12BP 28 = 
20PLT 773-AIB 1939 Pat 287. 

' -Alienation — Widow — Legal neces-iiy— Pilgri- 
mage to Gaya— Keversionei’s right to challenge. See 
CUSTOMLPUNJAB)— ALIENATION— WIDOW 

AIR 1939 Lab 554. 
—AhenattoH—Widirji— Necessity— Duty of alienee 
to mate tmfuiry 

While dealing with a male karta of a joint Hindu 
family it may be enough for the purchaser to 'atisfy 
biniself that a previous zarpeshgi which be redeemed was 
for consideration but m case of a Hindu widow an ante- 
cedent debt IS of no effect unless such debt Itself was 
incurred for necessity {Varmaand Rowland, J J 'i RAM 
Lal Singh » Lal;i Mjsser 

6BR 781 = 18210. 661 = 12EP 28 = 
20PLT 773=AIE 1939 Pat 287 
— •‘dlienation — Widow— Necessity— Proof — Recital/ 

in deed — Value of 

The rentals as to the existence of legal necessity in a 
deed of transfer by a Hindu widow cannot by lhem<el- 
ves be lehed upon for the purpose of proving ihe facts 
contained (herein If«uch facts are admitteJ, ihe right 
of reverMOner would always be defeated byinseriion of 
carefady prepared details. \Naiim Ah and Htnderion, 
//.) HARENDRA Nath MUKHERJI r. Hari Pad 
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MUKHERji ILE (lB38)2Cal 492«=182IC 852>» 
12 EO 106»AIE 1939 Cal S87 
— - •Ahtnatton — fVidew—Setiine atidt i/ revef 
ftoner—Mtine prottt—Rtghl to—AtuumtHt of mttne 
profits— Date from which awirdthle — Monty found 
payable to alienee — Interest on— Right to 

Where a Hindu reversioner sues for possession on the 
derived 
treated 


three years prior to the date of suit Even in cases in 
nhich’the reversioner is directed to pay a retrain sum 
of money as representine the portion of the consideration 
found binding on the estate, it most be held that the 
persons in possession are only entitled to claim interest 
on the amount found payable and are not on that 
account any the less liable for mesne profits Where no 
mesne profits are awarded for certain period between 
the death of the widow and the ..omn encement of the 
three years prior to the date of suit, no interest need be 
allowed in the alienee's favour «uher during that period 
{yaradacheinar and Ahdttr Rahman J/') KRISHNA 
MURTHVn SATVANARAYANs 

ILE fl939)Mad 917-1939 MWN 848- 
SOLW 260-AIE 1939 Mad 824- 
(1939)2ML J 388 

— ' Alienalien—tyidow — Trantfer of mother's 

intereit inker dteeated ton's ettaU— Effect of 

A transfer by a Hindu mother of her iniere«t m her 


interest of a limited owner and is quite correctly and 

natt 

to t • 

Da 


' Alienation— fVidow — Validity — Eleehon or 

rafideati n by rsverttonert— Doctrine of 
An alienation by a Hindu widow is, n 
voidable and it is open to a rever«ioner 
It or elect to treat it as good Sut if 
such ratification or election he was ~ _ » -/ 

real facis as to legal necessity and wa 
aware of his rieht to avoid the alienali . 
of ratification or election is not attrai 

/■mr ^ J , ^ rr\ Ti.vrivnoa Vai-u 


——Alienation — tyidow — Validity— Mator portion of 


HINDU LAW-Cnstom 

T .0‘-^i s >• II J „ > cular proftnee— 
' —If Hindus — 

• f Hindu Law 

in a particular 

piuiiiLi. Ill 1 uia IS I iiu suujcci 10 the particular 
school of Hindu Law or the customary law applicable to 
the class to which the said Hindu belongs and recognised 
ID that pros ince This law is not merely a local law It 
bei.ome$ the personal law and a part of the status of 
every family which IS governed by it If he does not 
' would be the 

ilent in that 
IS determined 
continue to 

be of obligatory force on him It cannot be denied 
that Naira of Malabar in Madras are Hindus The 
MatumaLkathayam lawwhtcli governs Nairs, whether it 
IS a school of Hindu Law or a customary law, is a law 
which prevails in the Madras Presidency of which 
Malabar IS a part followed and observed by a certain 
<ection of the Hindus \y enkataramana Kao J) 

VenkataRAman » JANAKI 1939 MWN 262— 
49 L W 403-A I B 1939 Mad b95 = 
(1939) IMLJ 620 

jipplicabihty— Jams— Adoption— Law gotermng- 
— Presumption 

It is well established In the Bombay Presidency that 
the ordinary Hindu 1 aw of adoption applies to Jams 
The Courts start with the presumption that the Hindtt 
Law of adoption would apply to Jams, and the burden 
of showing any custom contrary to the ordinary prin* 
ciple of Hindu Law of adoption is on the party who <et8 
It up (Rangnehar, /) HiRACHAND v ROWJI 
SOJPAL ILE (1939) Bom 512- 

384 1C 878-41BomLE 760- 
A IE 1939 Bom S77 
—“Applicaii/ity —Mitaiiiara —APpheaithty to 
residenlt of A/tdnepore Diilriet— Presumption 
There is no presumption that the Hindu residents of 
I of Midnapore are governed by the Mitak 
{Miter /) SUKDEB ChaRAN JaNA V 
• )V Pal 43 C W N 395 

licaiititySunni Bohras Of Gu)arot—Lovy 
-tVsdow inheriting property from husband 
• f estate taken — Absolute estate or limited 

indu widow 

ni Bohars of Gujarat are governed by the 
of succemon and inheritance though by 
*' (dan law m other resnecis , and a widow 
inheriting from her husband takes only a widow's limited 
estate as under Hindu Law A gift by her to the 
ratification by the 
• on the death of the 

ally the heir of her 
I latber anu not or tier motner anu she is entitled to take 
lolher in'piteoftho 
//) NUFBAt » 

•’ * 41 Bom LR 825 — 

AXE 1939 Bom 449 

uitom—A umann— Collateral lueeeisicn—Doe 
rrpreienlation— Basis of rule 

eal bjMS of the Kutnaun custom which modifies 
of Mitakshara as to collateral success on is 
that the estate ts treated as if left by the last male in the 
'iiuily tree who has left male heirs The result is that 
a man dies sonless his brothers do not inherit as 
rothers hot as sons of the father to whom the e»lafo 
reverted on the sonless man's death {Bennet and 
erma.JJ) ''i'- <■ - 

I 
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■HINDU UlW— Castom HINDU LAW— Detts. 

i i- Ctutun — Ktimaun — Full and kalf-Naad— —lit git !» at against father and hts property— Cands- 
Miiatshaia—Applieahthly^ — Freiumpiitn. Uam far tuforcement~Duiy of daughter to obey father 


• • • • • ' • Hincta father to 

■ • ■ dependenHy of the 

■ " • ■ • ter his death, the 

■ ■ ■ intained out of his 

mentation is allowed. It is very doubtful tf thU principle I estate m the hands of his heirs That right extends to 
oan be applied in the Case of Maurats who are among j ibe joint family property in the bands of ihe surviving 


- ■ Custom— Oierriding of taw — Su^eieney of tv and married by her parents independently of the posses 

-rfrwre— j* najib ul-ar* Sion Of any property, can be conditioned only upon the 

Where there IS a recital in the about ibe readiness and uiDingness to surrender herself to the 


gate amount of the principal and m 
old bond, the principal for the pi 
daradapat is the amount of the fre 
TikamoaS Haturadas v Kali ' 
lLB(l939)Kar 
llES.2ill2)«A. 

■ — Pamdupat, rule of — ApphcahtUiy to mortgagt- 
debts. 

The rule of Damdupat is a rule of equity and Is appli 
cable both to iiinple as «e1l as to mortgage debts. Id 
applying this rule, however, to the mortgage debts dis 
tinction has to be made belneen cases nhete the amount 
of the annual rents and proGis is fixed befoiehand by 
the patties and it is agreed that the mortgagee is to 
receive that amount in lieu ofinteiestor pari thrieof 
Irrespective of ibe actual amount of rent that may be 
recovered by iiiiri and (hose ss here no such amount is 
fixed and (here i> no such agreement between the parlies 
So that the mortgagee is under a liability lo account to 
the mortgagor for the rents and profits received by biin. 
In Che former Cases Che ruleof DamdopaC «oaM be 
applicable uhile to the latter caws theruie would not 
apply {.Navial Ksshore, C J,, Kaniilmal and &uthdeo 
na'am.JJ) Manoj Lal v B*N»inHaR 

1939MLR 6l(C)(FBI 
— -Daughters— E'tate laken—Dispute between 
brother and daughters of deceased* Compromi'callrttiing 
some propeiiiesto broiherand others to dangh era — 
baiter to take jointly and to enjoy as of tight— Nature I 
of e'late taken— If absolute estaie or limtied estate See 
'COMPKOMISE— CONSTRbCnON 48 LW. 9S<» = 

(1939) 1 M.L J 170 I 
' - ^Daughter~Afaintennnei and marriage txpeittet 


I maintenance and marriage even if she is kept out of his 
I irroiection and custody (ff'ornWrw and Sen, //.) 

I KUSUM KRISHNAJI f KpiSHNAJI 

I ILB (1939>BoZa 398°=1B3I C 394e 

12BB 94»4IBcstLB 445e 
AIR 1939 Bom 271 
— — Dayabhag — hfanager's insolvency — Rights of 
Receiver See PROVINCIAL INSOLVENCY ACT S 28 
AIR 1039 Cal 279. 

DeMt SeeatsoM L ALIENATIONS. 

Avvavaharika. 

FA1HER 

Father's debts 
Guardian 

JOINT FAJIILT. 

Manager 

MONEY BORROWED FOR FAMILY PURPOSES. 

Trading family 

WIDOWS 

/IrAtr— Avyavaharika— /’irerA/rrr of meter car to 

ply for hire — If repugnant to good morals. 

It cannot be said that the purchase of a rrotor Car to 
ply for hire is repugnant lo good moraU and the debt 
I borrowed for such a purchase is not a yatraiartia. 
\^ Polto'i J'i Ramsingh Jalamsinrh 

182 IC*733='12EN 23-1939NXJ.161 = 

I AIR. 1939 Nag. 192. 
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HINDU LAW- Debts 

Debts— Covenant by father binding on heirs 
to contino" partnership with stranger —Death of 
father— Lubitiiy for loss after father’s death Set 
Partnership— Dissolution (1939)2MLJ 879 
——Debts— Decree against father and son— Aitach 
went of father and son s interest — Insolvency ol father— 
Effect on 'On’s interest Set PROVINCIAL INSOLVKNCY 
ACT S 28 (1939) 2 M L J 708 

-~Dehts— Father— Decree eitamerl an martgap 

by father but property net braughf to sale — Sutt by 
sons for deelaratxon that mortgage decree does net bsstj 
their ri ghts— Maintainability 

Even where a decree has been obtained on the mort 
gage exe' uted by the father the debt not having been 
incarreo for an imriioral purpose the estate of the 
family is laid open to he taken in execniion proceedings 
upon the mortgage dtcite Hence a suit by the sons 
after the mortgage decree has b^en obtained bat the pro 
perty has not been brought to sale, for declaration that 
the mortgage decree shall not affect their reversionary 
righis ' . 

JJ) ' 

—Debt! — Father— Mart gap by father tor no tonss 

Sideratian — Sons —If ioun l—S«it an mortgage— 

Ex part# preliminary decree— Death ef father— Sans 

impleaded at lepl represento* • •— . 

factum and binding nature of 

de ret and talt—Dtip»>sestion 

pettetitan—Matnlainabilily—C 

—limitation 

Where a Hindu father executes a mortgage of 
ancestral family property for which there is absolutely 
no consideration, it cannot be held binding on his '^ons 
Where pending a suit on such a mortgage the mortgagor 
father dies after an ex parte preliminary decree is pas<ed 


HINDU LAW— Debts 

y) SuCNOMALt- Chuhermal 

ILE {1939jKar 787=AIR 1939 Sind 297 
Debts— Father — Partner'hip with strangers — 
Covenant binding heirs and representatives to Continoo 
partnership- Lo>s to partnership after death of father — 
liability of sons to pay to partnership &ee PARTNER- 

Ship— Dissolution 

60 LW 161=(1939)2MLJ.279 

Debts— Father— Partnership with stranpr— 
Zjabiltly to account for stranger partner’s share of 
capital and Prohts—Jf antecedent debt sufflcient to 
Support mortgage by father — Sont and grandsons— If 
Bound 

Two brothers who started and carried on a ‘mill’’ 
business for a few years presumably with family funds 
were obliged to take a new partner to continue the 
business The new partnership was to run for five 
years and the profits and loses were to be shared 
equally between the new partner on ihe one hand and 
the two brothers (otigM-l pactnets^ow the. other If 
any party wished to seoarare before the H >> r<st» he 


ship Dissolotion of the partnership resulted within 
four months of (he agreement from the death of the 
new partner The deceased partner's ‘on being a 
‘ iriner- 

• are of 

over 

* lue to 

the minor ascertained wiih the help of mediators Ii> 
discharge of ibe sum found due *ome outstandings of 
(he business weie assigned and a mortgage was executed 
for the balance by the two brothers Within a few 
months (hereafter one of the mortgagors died having 
four sons and a grandson In a suit on the mortgage 
ther pleaded 
ding on Iheir 
, lie until the 

was in law 
ind also 


sons In the absence of an express declaration that he 
was being »ued in that capacity this can only be e«tabli 


S 53 C p Code deprive 
contest the existence of the 
being void it is unnecessary 

setting it aside Art 12 of the Liniitatioii Acicanivi 
therefore apply to the suit {Pandrang Paw and AbJur 
Rahman, JJ) LAKSHMADUp RAMODU 

60LW 472 = l939MWN 918= 
air 1939 Mad 867 
—Debts — Father— Mortgage by— Suit on— Decree 
— Sale in execution— Suit by sons to challenge sale — 
Ffecessity to pnrue that debt ts illegal or immoril 

Where a father has mortgaged joint family properly 
and In execution of the mortgage decree the properly is 
auctioned and the auction sale is completed, the Sons 
who have failed to show that father’s debts were for 
illegal or Immoral purpose, cannot succe'sfully challenge 
the sale Which Is complete {,Davtt, / C and Tyahi, 


the two 
om the 
ip, that 
of the 

mortgage in otigin and that therefore the mortgage was 
binding on the sons and grandson of the deceased 
and A riihna want 

’ Goundan V Bala 

■■ ■ 422 = 49LW S09 = 


Itisedveney A t 

A son IS under no pious obligation to discharge a debt 
doe by his father under a deciee when such debt is 
ext ngaished by an order of discharge under the piovi 
sionsofS 44 (2) of the Provincial Insolvency Act The 
Son’s pious obligation ari<es on account of the existence 
of the father’s debt If the debt itself Is extinguished, 
the very foundation of the pious obligation is gone 
{Rowland and Chatter/i JJ) NATHUNI PRASAD r 
RadhA KlSHUN DUTT Rai Firm 6BB 64 = 
181 10 701 

” ‘Debts— Father— Suretyship debt- Decree— Rtghi 

of sons to get a declaration that the ancestral property 
IS not habit. 
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HINDU IiA,V7— Debts. 

It Is not op«n to the father nho Is the Laithaof ' 
the (oint Hindu family to bind the family estate by execn* 
ting a surety bond in Security for payment of a debt 
srf'iv.h «as due by third paities. The sons and grand 
sons of such a father, can sue for and obtain a declara 
tion that the ancestral propeily cannot be proceeded 
against in execution of any decree that the crediior 
might obiain on the bond. (T'-tam.C. and 

Canta A'aJh.JJ'i GasGA SaraN GaneSMI LaL 
ILB fl939) All 4S1°180IO 901= 
IIE.A 628 = 1939 AD J 291=1939 OLR 213 = 
1939 0 WJ1.293 = 1939 A WR <HO)234=» 
AIR 1939 All 225 (FB) 

— DtHs—Falhfr tarrying on fartnrnkip intmttt 

taili ttrangtr — Dtatk of falhtr—Efft.t — Snkatfntn! 
tarrying on of iuuntti 6y tjut iy firt! -jitfe toka mere 
tefaraled front the father ant hit tons iy steonJ mfe — 
Minor son ty se^enJ vnfe— Liability for Jetts tnenr- 
red after father's dioti I 

Where a Hindu lather enters into a partnership mth ' 
strangers the other members of the family dor 
partners In the bu«ines«. unte'sthey enter 
traciual relation »tih the strangers lYhen 


[ HINDU LAW— Debts 

appeal therefrom— Father telling fairiealeJ Will- 
Costs — If avyavaharika— liability. 

Where a llindu father in defending a suit as the 
goardian ad htern of his minor daughter sets up a false 
irill, and on that account he is ordered to piy the 
costs of the suit personally, and in appeal against the 
decree again pats forth the nill as a true will, it must be 
held that in putting forward the defence in the suit and 
in prosecuting (he appeal he IS acimg illegally and im. 
morally and consequently the costs ordered to be paid 
by him in the suit and appeal are aiyavahania debts 
for ahich his sons cannot be held liable under the Hindu 
La». (Burn and StoJan, //) LAKSHMINARASiM- 
HAMURTi p. Venkata Jogisomavajulu 

60 LW 404*1939 MWN.SlT® 
AIR 1939 Mad 928 = (1939 1 2 M L J 499. 

Debts— Father’s debt — Sort's liability— Partition 
lettssun father and son — Effect of — Pre partition deb ' — 
Decree agasmt father after partition— Share of son— If 
, can be proeetdfd agiinit—Femedy of ereditos 


stranger partners, they must be held to do soon their 
oirn behalf and not cn behalf of the rarnor sons 0 / their 
fa'ber by hit second Wife who is their guardian Ibe 
shares of the minor sons by the 'econd wife cannot 
therefore be made liable for debts borrowed by the 
firm after (he death of their father. Tbtir interesum 
the business afier their father's death would consist 
merely of the right to have the share in the assets of the 
dissolved bu'Iness ascertained and paid overtotbem a* 
at the deaihof their father, t&geiher with interest ora 
share of the pioGts if their share of the assets have been 
utilised in (he business subsequently earned on. ' 
(Pandrang Kow and Kruhnatwamy Ayyangar. //) 
CHOCKALINGAM CHETTIAK f CHINNAYVAbERVAl 
1939 M.WN 911=6QLW 368- 
AI.B 1939Mad 937-(1939) 2 MLJ 635 
— Dihts—Falhir't ' avyavaharska’' debt — • 
Isahhty—Falhir incurring dibit for purpose of «•/' 
tiing righ’ful miner of hts property — Pious eblig 
of ton la discharge tame — Ten of evyax-ahanha 

It IS firmly e-tab'ithed that Hindu son- are liable for 
the debts of their father with Lertain exceptions There 
is no pious obligation on the sons to discharge then 
father's debts which are atiyanahjnia In other words I 
the sons can claim irntnunity when they prove that the 1 


partition A decree obtained by a creditor against the 
father alone passed when be »a» joinl Mth rbe son, 
binds the latter even after partition, though it is 
open to the son to impeach it. either in execution pro- 
<eed-ngs or in a separate suit on the ground that the debt 
■n respect of winch the decree was obtained was incurred 
for lUegal or immoral purposes So long as the father 
and son are loint, such decree may be executed against 
the father alone, and (he entire joint family property in 
I eluding the von’s share may be attached and <oId, 
subject to the son’s right to oppose the attachment and 
sale or to have them set aside on the aforesaid ground, 
But it such a decree is to be executed after the son 
sepirated from his father the son has to be made a 
party to the execution proceedings, if his separate share 
IS to be proceeded against If he is made a party, the 


Ison's separate share is to be made liable a decree will 
I have to be obtained against the son after partition. 
(Lakur.J'b SbRAJMAU DEORAM f MOTIRAM KALU. 

41BomLR 1177. 
— •Debts —FatheP t debts — Sons' liability — -Suit 
— . . r .1 , . , personal decree agomsl father 

• edingagaiiist tons— Execution 

leint family Preperty—Per' 

: Hindu Law is liable to pay 


cannot be defended upon the ordinary 
honesty, and therefore debts incurred by 


” -Debit— Fathet*! debts — Avyavaharika — Cotta 
decreed pertonallf against father in defending suit at 
guardian ad litem of minor daughter and in proseen/ing 


I lu ue a juugiiieni t'etnoi, n, peisonal oeiree against me 
It in which the sons themselves were 
praying for a decree against the 
iberately not proceeding again.c the 
■ ties, cannot be said to be a decree 
,s well as the sons lepre'ented by the 
■ ■ o decree aeain<t the sons in soch x 
case; and the decree passed against the father cannot be 
I executed against the shares of the sons in the joint 
! family property. As (he sons were patties to the suit. 
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the father cannot be sud to have representec^ them m 
the suit, and If, in such a suit, the Court rightlj or 
^vrongly refuses to pass a decree against the sons and 
passes a decree against the father only, the decree 
cannot be said to have been obtained both in his 
individual capacity — ' 

\.Harnei, C J, am . 

Prahalad Das p 

Debts— Fatht . . . 

Prcperty tailing to sons' shares — Liability to be firetee 
dtd against 

Un ler the Hindu law, the fact that the joint family 
property has been partitioned does not make any diffe j 
rence in the matier of the liability of joint family pro I 
perty in the bands of sons for their father's debts Not | 
nithstanding the partition of 
between the father and hia sons, 
tinues 10 be liable for the debts 
before the partition which debts i 
immoral The question whether 
the suit IS instituted for recovery c 
the suit or even afte> the suit, (thi 
added as his legal represeniaiive 

importance so far as the liability of the property (the 
joint family property) m the hands 0 ! the sons is concer 
ned (Davis, / C and Weitan, J ) MaTIOMAL Has 
SANAND V. TJRITHMAL KUNOANMAL 

1.LB. (19391 Hat 300-18410 582- 
12 BS 119 -A IB 1939Sio<t2S8 
' Debts— Father's debt— Pious ebligalion of sen— 

/feentiHuesafter death of son— Mother inhenimpte son 
—Liability to diseharge debt—A/yiore ftinju t^so 
Women' t Ktghts Act, S 10 (2) (.9}—£^eet of 

The pious obligations of a Hindu son to pay bis 
father's debt does not cease on the son’s death but 
passes on to his heir who takes his share on his death 
A widowed moiher who takes the estate o< her son on 
his death is not relieved of the liability to dis-haree the 
debt which her son, as his father's son, was bound 
onder the Hindu Law during his lifetime to pay. The 
fact that the provisions of the Mysore Hindu Law 
Women's Rights Act make that pr"'>»»r«> <■'- v*— - ~ 
the hands of the mother does nol 
to pay the debt in question, as the 
her from her son came to her hurt 
which the son had a duty to di 
narayana Rao and Abdul Gkan, ^ • 


HINDU LAW— Debts 

• — 'Dthts— Father's debts— Sotf i liability — Pious 
eUtgatton — Promissory note by father — Assignment 
to another by payee— Liability of sons to holder m due 
couru— Payment by father to payee before assignment- 
EfftA of — If wipese/f debt” as against soni. 

binding 
obliga. 
, portable 

• can be 

' justice 

I 1 ho legal liability to pay money which can be enforced 
I m a Court cl fait is a "defjt" wichin the meaning of 
this rule of Hindu Law, unless it is cut out of the 
scope of the rule by the piC'Cribed ezcepiions An 
[endorsee of a promissory note executed by a Hindu 
I father who is a holder in due course is eniiiled to a 
' ‘ ' sons of the 

e joint family 
• ther has dis> 
payee prior 
ot taken care 
ty.cy an-i 
' tCHtnvs 

■■ [OR 661« 
17MysLJ 47. 

' ' Debts— Fatktr's diMs— Son's lialilily— Pious 

obligation of tons— Lata m Mysore State— Debt tomnued 
by father for purpose not binding on son— Suit by sons 
tor partition— Suhe^uent death of father— Shares of 
sont—tf <an be burdened with debt, 

A Hindu son in Mysore IS not liable for his father’s 
debtducing ihe taiter's Iifeiime vnlr<a the debts were 
contracted for purposes binding on the family and on 
himself Where a »mt is filed by a son for partiiinn 
against bis father and the other co*parceners, a divi'iion 
of status IS efiecied ai once and from that moment each 
member of the family is liable for his own debts and for 
no other, if a debt borrowed by the father before such 
Sun IS found 10 be for a purpose not binding on the sons 
It i> only the father and his share of the property 
that should be responsible for such a debt. The 
death of the father subsequent to suit would not 
alter the position so far as the sons are concerned* 

' ■ ’ the family property free 

ough they do not show 
any illegal or immoral 
r stage, they take their 
leir father and his share, 
rdened with the debt. 


A Hindu son who IS not personally liable to pay his 


~ » Debt!— Father starting trade— Debt! incurred 


incurs personal liability (Leach C f and Krisknaisvams 
Avyangir jS CnIMBtTORE VlNKATARAMA VlLAS 
Co LTD V OFFICIAL RECEIVER COIMBATORE 

60 L W. 631 - 1939 M W N. 3091 ■= 
(1939) 2 M L J. 728 


- ■ -Beits— Guardian — Pounrs of to incur simple 
loans rnbehall of minor's estite — P'C existing debt— If 
necessary— Promissory note by mdher of minor— Alote 
Hat signedai guardian on behalf of minor— tteney 
■ borrowed for purpoiei binding on minor— Liability of 
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tsUttaf mncr — Tatt—Charp ani timplt loan~-Dtt- parposes of the business entrusted to his care; (4) that 

loans contracted bj an agent appointed by the testatnen- 
The guardian of d minor under the Hindu Law baa | Ury guardian In the Customary way in the ordinary 


against him per^nallT or against his estate It is not 
the law that the guardian cannot, without Charging the 
estate, contract so as to bind the minor, except it be lo 
pay or keep alive a debt already in exiatense and binding 
on the estate. No distinction can be made between a 
charge and a simple loan in this respect, and the rule 
laid down in Ilanumanprasad's ca<« contains the true 
test for deciding the binding character even of a simple 
loaa incurred by a guardian. The creditor has lo make 
out a necessity not only for the loan advanced but also 
for the rate of interest charged Wheremonies were 
borrowed by the mother and natural guardian of a minor 
for purposes binding on the minor, namely for family 
and pannai etc. expenses, and executed a promtssoo note 
reciting this purpose, but signed the note tiiihoot pur- 
porting to do so on behalf of the minor, 

//tie/, that the minor’s estate was liable for tbe debt 
incurred by his mother and guardian under ihe promi<— 

of t 

gjr • • ‘ • 

Ms • ' 

1939 MWN 473-49 L.W 635- 
ALB 1939 Mad 638-(1939) 1 ML J.792 
—U'iU --^Guardian —Ttilitmentary guardian^ 
Pevirt 4f terrgwtng /«>• iuttnttt tHirtiiled U in eare— 
Ltaiililf ef mttur^^rtditar’s nghl af dtrte! rtfatrte 
-’JIfinar afttr ma/anty eempittely and uttrtun-eJiy 
ditdarging farmir gutrdian—Elft<l a/ 

\ Hindu by hts will appointed one C an executor of 
his wil' for distributing and safeguarding bis properties, | 
and directed the said executor, after his death, to take I 
possession of all his properties and to manage them 
He authorised his wife to take a boy in adoption after 
hiS detth, and proiided that after the adopted boy be- 
came a ma]or the executor should deliver to the adopted 
•on all his properties together with the accoun's relating 
thereto Tbe testator had businesses, some of which 
were directed to be closed down, but the otbWswereto 
be continued, managed and improsed for the bene6t of 
ihe son to be adopted The widow adopted a son, who 
was a minor at (he time, 

Held, (0 that on the adoption of a son by the widow 
of the testator who from that moment be< ante the i 
owner, C't executorship must be held to have ceased and 
that he thereafter became the testamentary guardian 
of the son adopted who nasa minorat ibetiine,and 


t - >1 ■ I .1 * , < 


estate if circumstanc*w warranted its exercise and 
he Could bind the estate by a personal contract under cer- 


circumMances of necessity or benefit which ordinarily 
justify an alienation under the Hindu Law would sup 
port a contract as well, and the testamentary guardian 
wa« therefore competent lo borrow moneys for the 
y t> t939— 39 


iheir claims directly agamst the minor’s estate, especially 
when the guardian has been completely and unreserv- 
edly discharged by the ex-mmor. {_Pandreng Row and 


Debit — Joint familp^Co-pareener — Personal 
debt af— Remedy at creditor — Liability of other co- 
parceners. 

Where a co-parcener in a joint Hindu family con- 
tracts a debt in his personal capacity and dies, the 
creditor is left without a remedy unless he happens to 
have already attachyi his debtor's interest m tbe joint 
family property even during hU lifetime. There is no 
liability on Ihe part of the other members to pay that 
debt. {Grille,/.') BtPUSMtEB r BHAOIRATHISaO. 

1939 NLJ. 468. 

Deblt-^Jomt family— Legal necessity at to loan 
at well at rate of intereit-^Bnrdeii of proaf—Cempoteni 
rate of tnterest—lVheit unfair— Ample seenrUy for loan 
—Pretumptton at to nttercst at compound rate being 
unfair areseettite 

In the case of a borrowing for a Hindu joint family 
where legal necessity has to be proved, the leader must 
establish not only legal necessity for the loan but also 
chat there was legal necessity for Che rate of Interest 
charged or agreed upon Bui in the case of a borrower 
who IS eui inm.ihe omit is on Che borrower lo establish 
that the bargain into which he has entered was vitiated 
by fraud, undue influence, coercion and things of a 
similar character There is no presumption that 
because there is amp'e security for the loan, interest at 
a compoond rate is unjustified until and unless it is 
shown that the lender was in a position to dominate the 
borrower's will C./.ena Latl, /.) APtiRGe 

Krishna t 


——Debtr— Joint fdmiiy— Liability of membert— 
Extent af 

Members of a Hindu joint family are liable for debts 
incurred for family purposes. The liability, however, in 
such cases is limited to the extent of tbe tnember’s share 
in the joint family property INawal Kttkore.C.J.) 
Laduramp Shikarilal 1939 M L B. 122 (Clr.). 
——Debts— Manager — Deb’ contracted by— Liability 
of non eon'rt'ting eo pareener 

A non contracting co parcener is liable only to the 
extent of his interest m the joint family property for 
debt incurred by Ihe manager unless it is proved that 
Ihe contract sued upon is one to which he could be 
treated as being x contracting party by reason of his 
conduct or xub'enuent ratification (Raniitmal, /.) 
BANStDHARn POKARDAS 1939 MLE 220(C1t.). 

Debit — Manager — Liaiilily 'if other ,o parcenerr 
—A'altereanl extent 

Co parceners oi her than the actual contracting party, 
are liable only to the extent of their interest in the 
family property, unless the contract sued noon is in 
reality one to which they are actual contracting parties 
or one to which they can be treated as being contracting 
parties by reason of their etndn'-t or one which they 
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have subsequently ratified (,Nawal Ktshare CJ and 
Ranutmal, J ) ChaNDANMAL v NaWaLMAL 

1939 MLE 164 (Civ) 
— Deili^Managir — Necessity — Presumfition— 
Acknowledgment hy other members 

There is no presumption that a debt contracted by the 
Manager of a Hindu family was contracted for the 
benefit of the family But where such debt has been 


— —Debts — Money berrowid tor binding family pur 
pgjf — Priority aver claims of female members for mam 
tenan e and residence — Charge created for maintenance 

If can avail against creditor hiding money for 

family purpose 

It may be stated as a general proposition that ii 
administration of a Hindu s estate binding debts 
iakaprece/isscBoveT mtre claims (or maintenanc 
residence on the part of the female members o 
family but there is no authority for holding U 


A IB 1939 Bom 403 

■Debts — Promissoty note by manager — Fndorse 

ment— 1< assignment of debt— Endorsees right to sue 
other members on the debt See NECOTIABLe IN 
5TBUN3NTS ACT— PROMISSORY NOTE BY MANAGER 

OP Hindu joint family 80 L W 797 ' 

» Debts— Trading family— Vysta family— Kuta 
cAura— Ancestral temmtssiim business earned on by' 


^INDU LAW — Cruaidlau&hip 
Singhs' LaljiMisser 5BB 781= 

18210 661 = 12 Et 28=20PLT 773 = 
A I B 1939 Fat 287 
Family settlement — Partition award — Validity 
~^Portttns of family property set apart and given to 
ee^marrted sister for maintenance and marriage expen 
>es— Absence of fraud— Ample provision node for dis 
charge of family debts— Validity against creditors 

ment m the form of partition 
the members of Hindu joint 
the family are not entitled to 
noperative on the ground that 
unmarried sisters of the co 
Parceners are given «mall portions of family property in 
discharge of the obligation of the family under the 
Hindu Law to provide for their maintenance and 
marriage expenses When there is no sugges ion that 
there was ai y fraudulent intent or that it had the effect 

« J«»A l-A It 


hiy— Decretal debt 
pay a debt incurred by 
ills ucuer IS not restneted to cases in which the debt is 
the result of a contractual ob igalion There is no sub 
staoual difference in piinciple between a case in which a 
person IS under an obligation to repay money which he 
has actually borrowed and a ca>e in which he is bound 
<0 discharge ao obligation created by a judgment of a 
Court (Navssl Kt shore CJ and Suihdeonaratn /) 

BiJEVKISHAN r MOOLCHAND 

1939 MLE 226 (Oiv) 
others debts—Sons liability— Father s per 
ts 

(he Hindu Law a son is under a pious obliga* 


aeheVs debts— Son s liability — Surety debts— 


father — the yarn business started 

cannot be regarded as an ancestral business and the I goods he is not bound to pay debts incurred by the 
younger brothers cannot therefore be held liable for I father by being surety for the appearance or for the 
debts incuned m connection with the same The qnes i honesty of another Where therefore the fa her while 
tion of ratification of an elder brother s or manager s attesting a surety bond added If surety fails to pay the 
transactions hy the younger brothers or the other mem amount 1 shall then personally pay the same held that 
beta must be decided w ' f r i honesty of the 

' clear and nn 

I ly the amount 

■ d his son was 

luWe for the sarne 26 All 611 1925 Pat 609 Foil 
^—^•Debts—tVidew— Money borrowed for erwn purpose'A fjatoal Ktshere C J and Sukhdeonaram /) BiJEY 
—Binding character of ^ ^ ^ | RiSHAN v MOOLCHAND 1939 MLB 226 (Civ ) 

"* *■ « • — Guardianship — Illegitimate child — Custody 

•—Rights of father 

I Where a father claims the restoration of his illegiti 

• mate child and the alleged mother denies that the child 

• ■ . • • Is hers she thereby abjures her responsibility and by the 
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ordinary tenets of Hindu Law, the person who will be C9 C.L J. 610»41Bom.LB.718»180IC 773= 

. , . ^ .-w. . -1-.—., - 11 V mio rt TO V oto- A T T> -iQOQ T>fi oc_, 


— •GugrJianihit — Pjlernal granimothtr wretti 

hung nlaticn cf muiar — If Uleful guardian. \ 

No member of the family other than the father or the I 
mother has been recognised as hating the right of I 
guardianship So on the death of the parents, neither | 
by Hindu Law nor by custom is the grandmother 
recognised as the Ian fol guardian of the minor (iea<A, 
C.J., AIxiitl and AVir^waraani t^iyangar, JJ)^ 
CHENNAPPA *. ONKARAPPA. eOLW 896= 

U939}2MLJ 884 (FB). 

■ GuardiantMit— Right lo~CMangt of rtltgten — 

Effictof — Jdairiu and A’aiimir. 

According to Hindu Law, a Change of religion entails 


aiera — Pesttsston ef private fundt given by father— • 
Effect CH right against estate — Amount of maintenance — 
Guide m fixing, 

Impartibility arises out of custom, but a custom of 
impariibilily cannot be regarded as in itself destroying 
the tight of the junior members of the family to main- 
tenance out of the family estate while U remains m the 
family Illegitimate sons of a Sudra by a continuously 
and exclusively kept concubine are entitled under the 
Hindu Law to maintenance out of the estate, if provision 
has not already been made for them. The fact that 
provision has been made for the maintenance of their 
putative father and his legitimate descendants, nould not 


fmparixbfe utate^If <an be field by temt Hindu 
famil^Effeet «f •» holding'^SupertettioH of Hindu 
lav— Cuifom— Onus 

Even a Hindu >wnt family may hold an impartible 
estate and the presumption would then be that the 
familj ertate was lubjeet to ordinary Hindu law. The 
burden of pros mg that there w as a custom superseding 
Hindu Law lies on the pef«on aetimg up that custom. 
(Hamilton. /.) JADUNAIM SihGH v. BtSBESHAR 
SINGH. 17810 9J0-1938 OWN 1267- 

llEO. 127-1939 0A 2-AIE l98gOndlil7. 


■ ■ ■ Impartible eetate- Joint property^ Alitnation eu 

favour of one member — Efftet. 

No doubt joint proper-y cannot, if governed by a 


, . „-.,a -.A pro* 

• > paiiiiion 

, t with the 

alher way 

can the same result be arrived at Admittedly it can be 
achieved by surrender or relinquishment. And it would 
seem that the right of any given person to succeed 
survivorship to aiy given property must depend both 
upon the person continuing to be a member of the joint 
family and alvo upon the property continuing to belong 
to the family. If the Zamindar has a power of aliena* 
tron uhreh is not limiteil b> legal nece-sity nor liable to 
be controlled by any other member of the family, so 
that he can squander the property or giveorsill it to a 
stranger, thereby defeating the rights of other members, 
there would not seem to be great force in the lefiection 
that when he transfers to a member of the family, he u 
eSecting a result similar to that produced by partition 


mate son to 
untouched b 
{Leaeh.C ’ 
RAJAH 0 


■ , I 

feiAenfance—Siiter and siieer’t ion— Eights ef. 
In the absence of collaterals or any other preferential 
heir of a decea<ed governed by Hindu Law, a sister and 
sister's son can mheift his property and save It from 
being taken by the Crown by way of escheat (NavaX 
Kuhore, C J, Raniitmal and Sukhdeenaroin, JJ ) 
RlKHABDASv MST. TlPPO. 

1939 MLR. 49(0)frB). 

- Insolvency of father— Son’s share — Proceedings 
to attach or sell — Leave of Insolvency Court— If neces- 
sary See FPOViNClAL INSOLVENCY ACT, S 28(2). 

1939 M W JJ. 867 - 49 LW. 615. 

- Joint famify. 

Acquisition of holmnc by a sieuber. 

Alienation See Hindu Law— Alienation 
— Joint family. 

BtfSINCSS. 

Go-parcenbr. 

Dfbts Hindu Law— Debts 

Father 

Joint property. 

Legal NECESSiTt drr Hindu Law 

(a) ALIENATIONS. 

(i) DEBTS 

hlANAGEK. 

Partition See Hindu law— Partition. 
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member c 

qaestion i 

dual case 

SURAJ P ■ 

1939 B 


I 


HINDU LAW — Joint family. 


I ‘ J oint family— Busisttss~An(tstral hattnta^— 
Ntw bustHtss—Disttnefton~-Fathtr itarting nee tntll— 
Business stopping before death of father — Motor sons 
liquidating same after father's death ani purchasing 
new mill after semt years— Mortgage by adult smts for 
purchase — If binds minor brothers— If eontinuatton of 
old trade 

Where there is an existing business carried on by a 


SeeVROViyClALlSSOhyEKCY ACr.SS d.EXPL AND 

7 50 LW 857 

■ J aitit family — Business — Division tti status — 
CoatiHuance of business by manager — Liability of 
other members for debts and losses incurred subse 
quent to divtsion in status 

Where the manager of a Joint family has been 
cofidnctiag a family business bis power to Continue the 


The question whether a br^-ak oi continuity does or does 
not bestow upon the reviveci business the character of a 
new enterprise started by the adult members in their 
individual capacity is substantially one of fact Where 
the father ‘tarts a rice mill business * " * *'• 

customary trade carried on by thi 
business stops in his lifetime and is 
sons after bs death, and some yes 


I held that it is a family business or even that he is doing 
It or intends to do iton behalf of the other members of 
the Umily Omission on the part of the other members 
[to object to his doing business cannot make any 


ing to the discretion of the manager 

■n raising 7®"*? 1 ’'**'^*' available to him only during the joint status 


fact was made by him a joint family ba<iness by taking 
his sons into the bosmess not as servants, nor as part 
nets but as coparcener*, then undoubtedly the properties 
acquired from the profits of that bus ness become joint 
family property But merely because the father perfor 
med the ordinary duties of a father in that be fed 
clothed and educated his sons and set up bis grandson in 
business it cannot be said that any presumption arises 
that be made hts contracting business a Joint family 


partners {Varaduehanar and Abdur Rahman, JJ'i 
RAMACHANDRAFPA V Naravanappa 

1339 M W N 927 

Josnt family— Business — Manager's claim to 

remuneration for managing iuriness—Sustainability 
The manager of a joint Hindu family which owns a 
business IS not ordinarily entitled to any remuneration 
for managing ihe family business either as manager of 
I the family, or even as manaeine partner or as a co- 
operty 

iiehis 
of that 
luld be 


s ! ~~—J<nHt family — Business— Partnership 
\manager and stranger— Other members tf 
e ' partners 


»T 927 
heeome 
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HINDtr Joint l»mlly. HINDTT LAW— Joint family. 

A ccn’iact cfpartnersbipbetnEen a. Rietnber ol a )oint the death, either increase or decrease that share, 
fanijy and a stranger does not mahe every member of \Dhinitiand Rmolani,JJ^ BhUBNESHWAR PRASaD 


... against — Sorts 

bene6t of the family they will be eniiited to callnpon * aW/ — If tan be sold. 

him to acccort for the prefits earned by him from the W'hete a decree is against a father, it can be executed 
partrer'hip and to si are in such profits but this «ill not against the son's share of the family property even 
place tkeni in any position of direct contractual relation- though (he father is sued m his persona) capacity and 
ship with the other partners of the firm {Sktrttp,J'i , not either as manager or as representing the family. 
I’RITHJ PaLSI.SCH r JIVNSBaJ. URote, y.) RASfNATM HaJARIMAILp MOHANIAL 

A l.E. 1933L3b.37& I Radhakisam. ISIIC RK. 424= 

' - jesnt /arxi/y — Bustnns — Partntrsbtp if marstt 19391ILJ 2l = A.IE 1939 Nag 23. 

gtr ziili itrangfi — Bisselutiort—Suit for aeeountt if • Jotni family — Father — Division during life 

junior ep-paret/teri—sMainlatnabilily ttmt — Efftet—Managemtnt by senior rmmbirs — Infer- 

Though a junior mernber of a Hmda yoint family . tnte. 

Cannot maintain a suit for dissolution of a partnership | Where a father of a joint Hindu family divides the 
in which the rnanaping member of his fan j u.. i r.i,... Hk..K » „ .ni,<i. tn .r 

partner, where on a dissolution the managing 
has entered into an arrangement prejadiaa 

Irtere'ts of the famil) , the junior member* are , , 

to lake Steps to protect theinteresis of their fao . j - 

for the realization of what represents the share of their AMla, /.M.) Titv^Ajlv ^NTERDFO SahU. 
tnanagiot; member in the assets of the di'^oUed partner 1338 B D 948 • 1939 A.W B. (B B 1 47, 

ship They can mantain a suit not only against ibeir Joint family— Father— Power to piaie will— 

, . V -SMon Content of <o-par(ineri— Effect onviilidity, 

• and under ffifldu Uw.even a father cannot dirpoJeof 

r, by will bis undivided CO parcenary ■nteie''t The consent 
• Ai^aiiAi.b M I otthe other CO parceners, whether given at the time of 

50 LW. 681=1939 ITS 560 its execution or at the time of death, cannotnake it 
r. .»l*ahd. iRam Latl J) SheO PSaSHAD p. NAThU 

Mdual member*— Endorrement— If nece«»ary See ' ' Joint family— Insolvency of father— Attachment 

NEGOTIABLE INSTRUMENTS ACT. Ss 8 AND 9 I of son a shares by creditor after appointment of tn«rlm 

41 BomLB 219 ' receiver— Sale of son's Shares by teceiver-'If affects 

'—‘/oirit family— Cfparuutr— Mortgage of un- \ attaching creditor's rights Set PROVINCI^ iNSpL- 
diuded eiare—Suit on decree— fa/r in execution— t vgNCY ACT, SS 20 AND 2S (2). 1939 M W.N. 270 

Rights of furehaur— Remedy to work out— Suit for' • * Joint family— Joint property— Aeguintion by 

partition and exeeuiien proeeedingi . manager— Prnumphon aito—Ahitiiee of evidence of 

Where in esecutionofa mortgage a\ exutinet of nuettus— Effect— Mortgage of duputei utm 

Hindu coparcener made in a suit on a mortgage exicuied along mm admitted family property— Pf reiitt pre- 
by the coparcenerof t>i* undivided Share in the family lumption of loint family property 
property, that undivided share IS sold and purchased by There is no presumption that an item of property 
the decree bolder, the remedy of the purchaser to reduce purchased by the manager of a Hindu joint family Is 
(be share to pm*esvion is a partition suit, and not P'o I ynot family property in the absence of evidence that the 
ceedings in ea«cuiion It is for the auclion-purchasei to I family possessed property with the income of which the 

get the «hare h» has purchased determined and to new acquisition might have been made The fact that 


— ^ Joint family— r ather— Decree agaiiist~Aetoe£ (1939) 2 M L J, 757. 

ment of family property tn execution — Dea’h of father •— Jmnt fanuly — Jotut Property — Properties allot- 
before SaleSom and grandioni imHeaded as legal ted if manager to co pareenen for mainienance—ln- 
representatives— Decrei-holdtr’i ng'n toproeeed aud sRl ~tint from — Acquisitions by eo-parceners out of— If 
father’s share. \ jotnl Property or Separate property 

Where, m execution of a decree against a Hindu [ It is perfectly within the competence of the manager 
father alone, joint family property is attached and put I of a Hindu joint (umity to allot to individual members 
up for sale, but before the sale, the judgment debtor j thereof a auSicient portion of the family property, 
dies and his sons and grandsons are brought on the | having regard to the status and circoms'ances, in order 
record as his leijal repre'entalives, tt is open to the to enable them to maintain themselves out of its in- 
decree holder notwith'taridinR the death of the father, to | come The family still remains joint, and the corpus of 

J.. J. ... . .1.. _u., — .11. , ,e various members for main- 

' in joint, but the income of the 

■ ■e f • . ' ,1 ‘xelusively to the cer-parcener 

■ ■ ■ ■ ■ is at the disposal of the co- 
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HZNSTX i,AW — Joist family 

parcener concerned Savings derived by th« 00 parcener 
out of the Income of the property allotted for hts main 
tenance must be regarded as hn own separate property 
and not joint or partible property ( VoeMt and 


■■ -Joint family — Joint property— Property thrown 
into common ttoek after partition 

Property can be treated ai joint property if after the 
partition {t ts again thrown into common stock In 
order to come to the conclusion as to whether it is 
thrown into common stock, the Court must look to the 
evidence of actual user C Afilier and Airam, 

J/) Ranada Kishore Roy v Swarnamoykk 
DebI 44 CWN 114 = 70 0LJ 365 

' Joint famiiy—Afanag r—If can be ealird to 
account— EieluJtd ca parcener— Rigklt of 

As a general rule no co-parcener is entitled to call 
upon the manager to account ‘ — *• 

the joint family property unle 
misappropriation or improper 
parcener who is entirely eacludt 
family property u entitled to ar 

derived from the family property and to have his share 
of the income ascertained and paid oat to him He is 
entitled in other words to w hat are called mesne profits 
(fThoni C / and Ganga Nath /) IflRA LaL v 
PVARE Lax- 184 1 0 833 * * 

1039 AWB tHO) 657« . ' 

-'"Joint familf— ’Manager— 
tlOH 

The manager of a joint flindu family 
behalf of the joint family and further It 
appears from the record that he 11 the mana 
joint Hindu family it is not nece<$ary lor nim to 


'■ “ Joint family— Manager— Pawert of— Contract* 
tnr nieof (amtlv iirotiertv—EnforeeabiUtv 


therefore b * 

Noor, / ) ■ 

' J oint family— Manager— Powert of— Reference 
to arbitration— Minor* if bound 


Mitakshara law, the father us karCa ({nan3ger)is entitled 
to the management of the whole co-parcenary Jiroperty 
including the minors interest {.Lori Wtlhamt J) 
Raj Kumar v Shiva Prasad Guita 

184 10 6E3 = 12Ba 241« 
A I B 1939 Oat 600 
~ — 'Joint family— Manager— Power of rePretenta 
tion—Suit for occounit of aneetlral property *n hand* 
of third fierioni withrul joining manager at eo plaintiff 
—Right of minor eo parcener to maintain 

Minor CO parceners cannot bring a suit for accounts 
of the joint ancestral property In the hands of a third 


[ HINDU LAW— Maintenance. 

parfy 1/ their father, the manager, is not joined as cc 
plaintiff but is loined as defendant and supports their 
daim For, the minor plaintiS cannot give that third 
person a receipt or quittance on settlement of his accounts 
" » •— 'd that person be willing to account That 

e only by the manager who alone is entitled 
accounts and give a quittance or receipt on 
It IS the manager or karta who is alone 
competent to represent the family, to act for it and to 
bind It The device of joining the nanager as a defen 
Idantdoes not avoid thedifficulty {Davit, JC and 

Hrabft,/) Khesichand r Mathraoas 

ALB 1939 Sina 289 
■ — J oint family — Manager— Perwert— Settlement of 
mainlenanee claims — Family if bound 
' As the manager of ajomt Hindu family has the right 
to Settle maintenance claims, when he does so be acts 
00 behalf of the entire family Hence the whole family 
IS bound by his act {Stone, C J and Bose, J ) 
TrimbaK:/ Mst Bhagubai 1939 NjjJ 409« 
A LB 1939 Nag 249 


laoa X «• ht u5 
Joint family — Preiumplion of lointneti — 
Separation— Burim of proof 
Generally speaking the normal state of every Hindu 


». k.x »h,R in the Case of 

founder of the 
r and weaker 
Hindu family 

I were joint in food worship and estate with their father 
till hts death and continued to be so for some years 
after the htber's death there « a strong presumption 
that they continued to be joint even subsequently 
1 Where It is alleged that they had separated the burden 
lies heavily on the person alleging so to establish '^epara 
I 4r 1 r\ m.i-AMDAS MaTHURA 


693=281 IC 596= 
ME 1939 Sfnd US 
J * note by Karta for 

swing— Liability of other members — Form 
Promissory note— L iAcaiTY under 
180 10 365= 20 Pat lT 321 


——joint family — Sanad —Settlement with a member 
— Property if self acquired— Holder if trustee See 
SAnan 17810 050 = 1938 OWN 1267 = 

A IB 1039Ouiihl7 




Ah 


paration — Effect 
nsaJfty of a joint Ilmdo family 
ontinues until there is positive 
hat there has been reunion 
riAMiA AHIR V PHACU 
1939AWE (BE)9-1939BD 82 


Maintenance— Imoartible estates — Illegitimate 

sonsof junior coparceners — Right to and late of See 
Hindu Law— impartible estate— sudras— 
IU.ECITI4IATE SONS (1039) 1 M L J 831 

— "■ lifainteianee — Minor ee-parcener and daughter 
of tiling eo parcener— Suit for munUnanee againit 
manager— Afaintainabilily— Proper remedy 

A Ilinda co parcener cannot ordinarily claim mam 
tenance (t he is entitled to cUlrn partition Bit it 
cannot be laid down that in no circumitances could a 
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HINDU X>AVr— Malntenuice HINDU I>AW— Malatecacce. 

Coart Eiffi a decree for maintenance agiinrt tbe family Tbefamily circumstances are pecaliarly within the know- 
properties in (avoor of a minor CD«parcener. A minor led^ of the family members and the widow unless made 
co-parcener who has been denied maintenance and anare of any change m the circumstances is entitled to 
Wishes to claim raamtenance should bting his sou in the assume that there is no change and consequently expect 
altematire claiming partilion or maintenance as VVie hermamtenanco on the due date (Stiwe, C J. and 
Coart thinks fit, unless hi> guardian decides to adopt tfeu, J.) TRIMDARt. MST BHaGUBAI. 
the as-aal course of a smt for partition. A daughter 1939 N Ii J. 409 = A IB 1039 Nag. 249, 

daring the lifetime of her father cannot be held to be 1 •Mainttnjrtct—ll'idina — — Reuatnce apart 

entitled to bnng a «ait directly again«t the manager of from kusbant'i rclaUont— If affects her rtght. 
the Joint family for maintenance. The primary respon In the case of a tumor Hindu widow, though bet 
sibilitj for a diaghter's maintenance is upon her father husband's relations as her natural guardians might have 
and hu properties, both yoini and «eparate The proper a preferential claim to be appointed her guardian, in 
coarse for a daughter to adopt if, during the time of the absence o^ any such appointment, the ordinary 
her father, she has been denied maintenance, » not to . principle that a Hindu widow is not necessarily to be 
bnng a suit against the manager of the Joint family but [ deprived of her right of separate maintenance merely 
to bnng a suit against her father claiming maintenance ' because she refuses to live with the husband’s relations 
out of hiS properties, joint and separate, and after . in the family house, would apply. /.) KriSH 

getting a decree, to enforce i‘> if I o.. so-i y C 689=12 BN. 78 = 

of her father's share of the jaint * -A IB 1939 Nag 130 

{iVadrtvartk, /) CHERtlTTY r ' • • —Nature if right— 

Ravu. 1851.0.26= . Ccnitruitien—Vartatien 

49L.W.49l=AlR 1930 Mad vi\eH tusu6ed—Hvw to he effected, 

(1930J 1 M.I, J. 663 I Under the llmdu Law the widow's right to mamten-- 
— kta>»trnanct—Ratt ef—Lecwan «f High Court depends upon the family fortunes and Is hence 
—InttrftrtHee by Prtvy Ceuictl—Pratti.e | liable to fiactuations. Ills open to the parties to agree 

Where the Indian High Courts haie considered the 1 to pay and to receive a fixed amount irre'pective of the 
quertion of maintenance and have arrived at a decision | ^®ftewes But when an agreement mentions an 

that certain aaioont is proper as maintenance the Privy 1 *S»es'd »atc and does not say anything more, it only 
Coanal would be '■low to intwfete wuh thtU decision 1 *"«*"* ‘hat parties have agreed astowhat isthe fait 
aboat'ucba questrn {.StrGterge Rankti.) Radha ' rate under cetuin circumstances. The parties do not 
RANiDaSSYap BRiNDARAb'i DasSYA I mean to abrogate the test of the law which permits a 

43 OWN 337 = 17910 615 = 1939 0 LB 83= variation or even a cessntion altogether under certain 
5BB 307 = 1939 0WN 210= I circumstances So in such cates an implied term has to 
I L B (1939) Kar 110 (P C )= 

1939 AW.E (P.0 ) 29 = 49LW 222 = 

1939 M.W.N. 219-69 OLJ 174=11 BP.0. 140= 

1939 O A. 309 = 41 Bom L B. 689= 

1939 A.L 1.596 = 1939 P WN 123= 

AXB,1939PO 27-C1939)lMLJ 215(PO) 

'■ %f>lntensHee—li'idcrji —Amauiil — Conuderahent 
—ExtiUnce of stridhaiiam jeteelt. 

As an ordinary rule, unproductive stndhanam orna- 
ments are not to be taken into autoont in a*sessing the 
maintenance for a Hindu wilduw But it is not an in- 
variable rule The matter is certain'y diSerent where 
she is m possession of costly jewels which she is not 
hkely to wear. {.PHUck j) KriSHNAJI r-. ANOSOVa 
Bai. 183 IC 689-12RN 78 = 

1939NLJ 87 = A1B 1939 Nag. ISO , 

■‘Maintenance ~ IVi taw — Arrears — Povters of MamUnaHee—iVidmi— Rate— Arrears— tf to be 

Court. i/lewed at lasste rate as future matntmanet. 

In the matter of granting or withholding of arrears the I inthecaseef maintenanie awardable to a Hindu 
Court has a very Urge discretion. If it is shown th ” ■*"” ' *' ‘ ' • 

she Was in want at a time when she was entitled 
maintenance, the Court may give her arrears for th 
period {^Pollock, /) KRISHNAJIt/ ANUSUVA B/ 

18310 689 = 12BN.78 = 1939NLJ 87* ' ' ‘ 

A IE 1939 Nag 13 , • ' ' 

——Maintenance— Widow— Decree based on com- ^ A.lE 1939 Bojn 354 


■ be read into the contract, that the agreement is subject 
to the usual incidents of Hindu Law and is to be read 
along with it and interpreted in that light. In order to 
contract themselves out of the law altogether, parties 
have to say so espres'ly m tbeir agreemeut. An altera- 
tion m fortune to justify a variation in the amount must 
I besobsuntial and it must nave occurred before the 
I cause of action accrued to the mainteoance-holder An 
agreement for mainienance must be enforced as it stands 

(and if variation u desired, then the contract itself must 
be varied in one of the ways known to law before varia- 
tion can be permitted and such variation in the absence 
I of a contract to the contrary w ill take effect only m the 
fntore and not the past. {.Stone, C J and Pose, /.) 
TRiMBARt MST BHaGUBai 1939 NLJ 409 = 

I A I.B 1939 Nag 249 


promise awarding maintenance— Charge created on kfainteuanee—tVidca/ — Rate — f/usiani 4<. 

specific immovable properties— Option to fToctedifuealkisigpropertiesto ehanttes and allming mam- 
against other immovable properties — Fffect— RIeht to I foranre ar/arfiro/ar rnfr— C/urm widow for mam 
execute decree against movable properties. Set Can- ttnanee on basis of in-cme before beguests — Sustaina- 
PROMISE— CONSENT DPCREF— CONSTRUCTION. I bslstV 

41 Bom L B 420 ' Hindu Law and opinion regard charitable gifts and 
—Maintenance— tVi'tow— Default iii payment — I begaests with favour, and if a Hindu husband of bis 
Right to borrow on reasonable terms — Change in family ' own free will Chooses to diminish his estate by girlng 
eircumitancei—Onus, - , - - course that he IS 

A widow would be entitled to f • ■ eating his widowa 

due dates and If she 13 not paid > . - etiiled to oy that 

entitled to borrow on the avai . ■ - y. 
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HINDU LAW—Maintenance, 
the income was before the charitable gifts or bequeata 
were made \^Broomfiild and AfaMin, Jj,) \fAHANT 
NarsjdaSJi Bai Jamna. 185 1 0 41= 

41BomLIt 787=A.IE T ' 

« ‘ ' •Mainten luct—lVidcnB — Raft e 
AHiratton — Rizht to in case of thang 
—Award fixing rale fermanently and 
tnhancement— Acceptance by widow am 
ttnance tender ti-^Rtght to eialm i • 

ground of change in eirciiBUlanees , 

A contract by a Hindu widow With her hasband's I 
co-parceners to receive a fixed sum per annum for main- 
tenance and not to claim any increase in future even in I 
case of change of circumstances, is a valid agieement I 
This IS so even in the case of an award given by I 
arbitrators on a reference as to the rate of' 
maintenance payable to the widow The fact that 
the award goes Viejond the terms 0 ! the reference' 
does not make any difference when the same has 
been consented to and accepted for many years 
with full knowledge of the provisions of the award 
A party who accepts an award and receives benefit 
under it vs not entitled at a later staije to challenge Its 
validity (.Ztaek CJ and Somayya /) KAMES- 
WAPAM" •• ■ 


huihanf • 

final — / 

Whet 
payisen< 
a partic 
or conci 
to fix a 
in the w 

the husband as to what would be a reasonable provision | 
for maintenance If, therefore the Court finds that tbe 
provision in the will, is inadequate, it is within the I 
power of the Court to substitute a more reasonable pro 
vi'ion, (.t'aradae/iariar and Ahdur Raktman JJ) 
SlTtlARAtHNAMMAS' SiiHAMMA 

18510 30 = 1939111^^1 640=49LW 393= 
AIB 1939Mad 686 = (19S9)1M1,J 456 


widow of deceased co-parcener devolves on the persons | 
who take the property of her deceased husband who 
was an undivided mem^r of 'he • • ’ ■ 

is dependent on the taking of pic'’ 


demand for maintenance is made 


HINDU LAV?— Marriage, 

are subordinate toil (A/ciVarr, /.) KEDauNaIH 

S' BaijnatH. a I E. 1939 Cal 494. 

—Maintenance — Wife — Assessment of amount. 


with tbe same degree of comfort and reasonable luxury 
as she would have in his house for the deprivation of 
which, not <he but her husband and his family were 
responsible {M, M Mukherji and Jack JJ ) GaJEN 
DKA Nath Saha Chowdmuri » Iiulochana 
CmaUDhhrani. €8 0 D 3 669 

——Matntenanee — IVife— Right of— Wife guilty of 
, adultery and misconduct and Ittang away from husband 
I for long time — Claim to maintenance— Mainlai'iabi 
I hty— Conditions 

If a Hindu Wife, who has left her husband's home as 
I a tesnlt of her own misconduct and adultery, and has 
I voluntarily lived apart from him for a considerable 
I number of years insists on his taking her back into his 
I or to oav her maintenance on his refo^at to do so- 


’(1839)2 M LIT 294 

•Maintenanet— Wife— Right to arrears 


■* * ■’ nn.jJ.) v^hJi-N- 

• - V sulochaka 

• 68 0 L 3 659. 

- ' ttla/ion dusoltsng 

ieevna iiamati is ^ivmht hii first Wife— 

Validity of custom 

PlaiaiiB was the second wife of the defendant by 
* condition of this marriage was that 

■ . >d the 

■ The 
■ amliff 

■ could 

- ueb a 


The Widow of a Hindu cannot 
residence or of maintenance In derogat 
brance on the property. Once the c 
been made, her right of residence and 
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HINDU LA^— Mairlage. [ HINDU LAW— Partition 

consont IS rot cnen IS not therebi intalidated. Hence ■ Partition. 


where all the ceretnonies necessary onder llindo law to 
consi'itnte a valid marriage were performed, the fart that 
the gill was Ciien in marriage when a child without the 
consent of the paternal uncle and in defiance of an in* 
j_na.cn of tie Court passed ir proceedings pending 
under the Guardians and Wards An. would not invali- 
date the raariiage and the doctrine of Air/«wta//rjionld 
apply. (Dj-is./ C, an/i ll'tslcft, J.'i DURCADEVl » | 
Kishem-sl MaNIRas! ILB (1939)Kat 684<= 
18210 657 = 12ES,21=AJE 1SS9 Sind 167. 
•'•Mjrnasi — Forptof — Prtsuntlffn */ af-frntd \ 

Under the Hindu Law, the presumption as to the ' 
form of a marriage is undoubtedly in favour of ihe I 
approted and not unapproved form. {Uackltn anj I 
n’jJrWnc. JJ.) JOTIRAM DALSOKHH AVI r DaI ' 
DitVALI 181 10. 995 = 11 r.B. 379^ 

41HonLB 239=AI.B 1939Bom 154.< 

^farnagt—F arm e(~^Vtdvaft marriage— Tetm 
af uaiffrated ferm—^pfluaiililf. 

It’aiteaJew, J (04///r) —There is no authority for 
holding that the eight recogni'ed forms of marriage 
apply only to the marriage of a iraiden and do not 
apply to the siarnage of a widow. It cannot be held 
that nji.'rii or widow's marriage is in a special category 
of its own or that it ooe^ not become atuta or on. 
approved on payment of bride price It is clear that 
the sacram'tital idea attending marriage among Hindus 
would apply with e^ual force to a widow's marriage 
The taint inipLcit m the unapproved form does not 
attach so much to the ceremony as to the coniraa itself, 
and there i<, therefore, no reason for bolding (hat it 
cannot attach to naira or widow's marriage if the 


Mother’s right. 

Movables 

Presumption as to completeness 

PROOF. 

&EPARAT10N JN STATUS. 

Separation of one member. 

Severance in status 

SUITBV COPARCENER 

SUITBV VIINOR. 

Suit bv one of two reversioners. 

Suit for— ^iesne profits. 

Suit AFTER father's insoivency. 

Partition between father and sons — Provision 
for family houses being held by parties as tenants in 
common— Restraint on alienation by sharer tostranger 
—Validity See T P ACT, S 10— SCOPE 

1939 MWN 812=50L'W. 264= 
(1939) 2 M L /. 345 tF.B.% 
FarttUen— Mather' t rights. 

A mother in a joint Hindu family cannot compel a 
partition so long as the sons remain united But if a 
' partiuon takes place between the sons, she is entitled to 
asbareerjoal to that of a son in the coparcenary pro* 

I pvrty She is also entitled to a similar share on a parti 
tion between the sons and the purchaser of Ihe interest 
I of one or moie of them. If the mother bas received 
I sindban from her husband or father in*law, its vaiue 
I should be deducted from her share No ciedoctlonr 
however, can be made from the motber's share of pro* 
petty mhefited by her from ber parents, which is not 
her stridhan received from her husband or father in* 

I law (Zeie./) 

GORDHaNDaS I . , 


. , ' liaiilily !» 

• ■ txiiUii m famtly 

— Marnagt— Fesiituliai! ef eomngal Tighli— Grant I —Burden af freafSupprtssian of both iy manager 
ef^^Disereiion—Prineiplet. —Effect of 

The Engli'h law as to the marriage of minors is There cao be very little doubt that when there is 
widely different from the Hindu law, but a decree for the pnma /itcie proof that certain jewels were made or pur- 
restitution of con]ugal rights rs an English remedy | chased with family funds or there is oiher proof that 
enforced through Courts bu-ed upon the Easlern pattern they are family jewels, the will be shifted on to 
It IS an equitable remedy .md cls grant is a matter of those who deny their divisibility on the ground of their 
judiaal discretion It therefore does not necessarily being stridhan, to prove that by reason of gifts as 
follow fhar a declaration, thaf a marriage is valid. mu>t sindban they have ceased ro be part of the family pro 
nece*'arily be followed by a '■ - . .1 - 1. . . --r f 1 . ice of jewels 

{.Davis, J C.andiVeston, J") Would not 

LalMAMRAM. I joint family 

182IC 667=12ES 21 _ ger, chooses 


-Marriage — Vaiidily — Essentials— Vsrgisis 
hrid^~Briae pregnant by irregular eonsuitson 
bridegroom before marriage — If renders marrtag! 
and void. 

There is no rule of Hindu La 
essential condition of a valid 1 
bride should be a virgin Th 

holding that a marriage by a L __ ... 

not a virgin isvdid. If a Hindu chooses to many agirl 1 
-I I . 1 . . • - virgin, 


and Ahdur Rahman 
Narayanappa 


JJ) 


Ramachandrappa V. 
1939 M W.N. 927. 


qnentiy ■ - Partiiim — Presumption— Most of property 

a man found to have teen partitioned 

■ hiin«elf Ifmostofthe property of a joint family isfonndto 

having had an irregular connection with that girl before , have been part.tioned, the initial presumption is that It 
marriage and made her pregrant, he is not entitled to has been a complete partition. {/Hide J 1 Chandi 
repudiate the marriage on the ground of lack of I Bai w. KATTan LAL. 41PLE. 392. 

virginity of the bride at the time of marriage Partition— Proof of — Absence of dtreet nsdenee 

{ll■'adsulerth, /) MaNDAN SHETTI p TtMMI AVAa —Preinmption—CumiJalretficte/indieaeioni. 

60 L W. 837=1939 MW 1C 1198= I IVhere actual direct evidence as to a partition of a 
(1939)2MLJ 882 1 jwut Hinda family is not available, but there are tndica 


Y.D 193^—40 
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HINDU LAW— Partition i HINDU LAW— Partition 

tiotis sach as the entries iti revenue papers r\e&nmg the | - ■Pariitten —Stparaiion of one memhir — Joint 

dea 
to t 


cations ^Ziaul Hasan and Bennet JJ) BHAGWAN 
BAKHSH falNGH V HaNSRAJ KUAR 

18110 890«193gOLB 681» 
1939A WE {CC)258=* 
1939 OWN 986 = 1939 0 A 793 
— ‘^Partition — Proof of—~Nantes of jso 
\nlertd m record of rtgMs as having equal 
Entries held sufficient proof of separation 
Where the entries m ine record of rights 
that the names of two widows of two branct 
recorded in respect of certain properties with a 1 
they had equal shares \ 

Held that it was sufficient proof of the Separa lOn of 
the two branches of the family as the entries showed 
that the two widows were equally interested in the pro- 
perties {Fail Ah and Chattem y/)\lT AJTI » 
MT SuKNi 179 10 811 = 11 RP 406 = 

S BE 290 = A IB 1939 Pat 23 
■ 'Partition —Proof of— Circumstances to he eon 
adered 

Partition is a severance of joint status All that is 
necessary to constitute a partition is a definite and 
nnequivocal indication of bis intention by a member to 
separate himself from the family and to enjoy his share 
in severalty It is immaterial in such a case whether 
the other members assent Where therefore there is 


Kumar 9 Shiva Prasad Gupta 

18110 553 = 12BC 211»AIR 1939 Cal 600 

Partition— Separation cf one member— Pre 

Sumption as to the rest 

A ]o at Hindu family Is presumed to be joint unless 


• Partition —Separation of one member— Status of 
others — Parlttson decree directing division of Properties 
into tJoo shares betw en plaintiffs and defendants— 
Status of members '‘t— Application by guardian ad 

litem of lunatic member for separation of kts share made 
after preliminary decree dismissed as toa late — Lunatic 
I member tf remains feint 

There is no presumption w hen one member of a Hindu 
' joint family separates from the others that the latter 
reman united The other members of the family may 
remain )o nt Bni it is a question of th*ir intention 
which must no doubt be proved If in a suit for parti 
Hon by some of members against the others a decree 
IS passed the decree is no doubt the only evidence of 
what IS decreed But it is not uncommon for the Court 


family ettects a severance ot the family tie and amoaois 
to a partition I 
on a consideratio 
circumstances an 
/) Tikamdas f 

DAS lLi« UOJ — 

11 BS 221 (2) -AIR 1939 Slni US 
' Parti It on —Sep iralt on in status— Gift or reisun 
cialion of share in foiiit property by one coparcener en 
favour of another— Effect of 

A deed of gift or tenunc ation esecuted by one co 
parcener in favour of another or the others cinnot 


iriinatioa Where in a partition suit filed by some of 
the memheis a pieliminary decree is passed directing 
divi ion of the properties into two shares between the 
plaint Ss and the defendants and an application filed 
subsequently bat before the final decree by one of the 
members who is tm tuns for separate allotment of his 
share is dismissed on the ground thtt it was fil'd too 
1 - * I he does 

I lecree be 

I I of a CO 


the coparcenary in favour of the rest of the co 
t.„jj ‘•angng the 
in favour 
property 
no implicit 

intention to separate and when the d'ed bears ample 
evidence that the donor regarded himself as Jo " 


I ' bounds 

I —by a proper declaration of his desire to sever is not 
abrogated by the mere fact that he has rot da med to 
exerase It prior to the preliminary decree The fact 
that the appi cation for separate allotme it u made by a 
guardian arf hlem of a lunatic membn and is dismissed 
as filed too late do“i not make any difference when it 


XLR iiud.r;Aii upu'-'sailU 
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HINDU lAW— Petition. 

igSaOLR 381-5B3 737 = 60LW.76= 
1933 A L J 463 = 20 Pat L T. 517 “HE P.C. 280 " 
1933 OWN 643-*1939A W E (P.C )113= 
41P.L^ 661 = 700LJ ’•’•-'1 » — ' ® 
1939MWN.11! • 

eentinuirig /ctnl — Slaltmt • 

jnni v.tk aU mertitrt — £ ■ -i • 

rtleiumhip tda-etn ti^ms 

Where sone members of a joint family have become I 
divided from the rest, and some of the test «ho continae 
joint, though diuded from the others, describe them I 
selvesas joint with all the members on the footing that' 
the family is still a joint family, that is not correct in 
law as between them on the one band and the others. But I 
snch a Maiement IS nveful evidence of the relationship I 
between ihemsehes iR/rr /r, namely, that they are joint' 
as betwe-n themseUes. (3rr Gurge Kitiiit /.) 
CHUNI LAU o . UDaI PRAKASH. 

l2E.P.C.59*5Ba.946 = 43cW.N 1093« 
1939 O.LR 605«l83IC 177= 
7 OCI.J. 373=AI.E 1933 PC 209 ("T' 
Parfi/igR— •3Vtr»'a»«^< i« tlatut—AlteniU. 
egparetxtf «/ lijrt jr family prtftrty^lf 
ttfixtUan. 

An alienation by a member of a 
of hu share in the who 
In any part thereof non 
family and male him a 
the property alienated 
Rahman, JJ ) RaMA. 

ItARASlMHARAJU. 


HINDU LAW— Partition. 

The minor is capable through his next friend of making 
up bis mind whether there should be a severance of his 
interest Of not when institnting the suit, provided that 


A Z B 1939 Som 169 

- ParUlton—Suit hy coparetwr — Appomfnent of 
Reeeiter~Jlfjnitf{r eoUeotingoulitantiing} and mating 
dttiurtcimnts~Llabiltty tor intirest tJ plaintiff—Prin- 
tipltt 

The manager of a Hindu family, as a co owner is 
entitled to collect the ootstandings due to the family 
notwithstanding that a suit for partition has been filed 
, by another coparcener and is pending Tilt the accounts 
I are taken and the respective rights and liabilities of the 
. parties are ascertained, it cannot be said that he 1> m the 
I position of a debtor to the plaintiff in the suit or of one 


iiindn joint family I *”*"*S^^ made fraudulent entries 


ParttUon-^Snt 
ttnor to ut atido aUtni 
for poiMtiion of Alt /ha • 
tffttU uparaiten. 

It !• now settled law that a Hindu coparcener can 
become separate in e<tate bv an unambigaous declaration 
of bis intention to separate himself from the family 


( however, warrant the award of interest to the plaintiff 
I coparcener. The manager would be liable (0 pay 
interest to the copatceoet ftom the date of the final 
I decree in (he soft m reiperr of wWatever amounts he 
e plaintiff under 
• Rahman, //) 


out being sabjecc to the obligations of the joint status 

Where a Suit in Substance is not one for partition but to Partition — Suit iy 

set aside an alienation by the father or managing mem of ^nri 


1939 MWN 927. 
>r — Competency — Duty 


a Hindu mmor by his nest friend cannot >pj<> fa'to 
constitute a sevei anre of status, it is in the discretion of 
the Court to grant a decree onl) if iC is for the minor's 
benefit. But if a decree is passed in that suit granting 
partition, the seterance in status must take effect from I 
the date of the suit and not merely from the date of the I 
decree The minor plainMff’s share is not therefore I 
liable to deciease by the bitiW of a member subo^uent * 
to the date of the suit but before decree. In other 
words the minor s suit effects a qualified severance in 
thesenselhat it is subject lothedecree of the Coort 


AIR 1933Sla4US. 

- —Pjrtitton—Suii by one of t-aro rneriio’ieri for 
pirMiett of eitati olieniteJ 6y seidtno of /ast male 
holder— Other revritoifr impleaded at defendant 
tupparleng p'unlilf ant clatnune thare — D-i'e^— 
Rt^t of deeendint revertion-r to decree 'cr in share 
—ConJttiona— Payment of coun-ff 

A suit was biousht by one of two Hindu tcveisionsrs 
for partition of the estate of the las: male bolder which 
bad in the meanwhile been alienated by his widow to a 
number of alienees The other reversioner who was 
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HENDTT LAW— Partition 

impleaded as a party defendant to the sait filed a 
written <tateinent supporting the plaintiffs case and , 
prayed that a decree might be given for h>s share of the ' 
property The suit ended in a decree in favour of the I 
plaintiff for hia share and the other reversioner who | 
„ ~ In j - j fQf decree in 

given a decree 
indition that he 

paid the court fee in respect of his share (K mg and 
Ablur Rahman //) NaIESA PADAYACHl v 

Krishna Padavachi ILR (193<»'''w«a oi<te. 
184IC 641 = 1939MWN 436=# 

AIB 1939 Mad 676 = (1939) * 

■ -Parttttan — tor—Mesm 

aj>ardabU~£xptnstt af maintaining plai 

mother a> d ntarriagt 0/ plaintiff : utter met by defen 


, HUfOU LAW— Bellglous endovmest 
Nature of property 
Shebait 

LOAN TO 

Succession 

SUIT AGAINST 

~ - -Relipout endetument-^Chela—Htt rights and 
duUer — Dtstinchon between chela and adopted ton 
A chela as is well known in India means a disciple 
I He IS different from an adopted son, both in the process 
I of his initiation and in the purpose of his eiistence A 
I chela IS generally nominated by the ruling roahant 


law In the ca«e of the latter it is imperative that one 


. „ o . ,r-,% ^ rites of bis 

■ 100 of their 

‘ e of these 

the amounts expended by the defendant ' *' 

tenance and marriage (ttadia and 
SaNVEEBANGOUDAP BASANCOUDA • 

12BB161-41S< * 

AIR 19d9BoiQ 3X3 the benefit of his ancestors for in most cases asanya* 
■■ ‘Partition — Sun for by son after >nr<</rr»e # | sin or a mabirit when he enters that order abrogates 
death— Remedy of Official Receiver . ibe rights and obligations of a gnha<tha (householder) 

Where after the death of the insolvent b s son has | whose future felicity in a pott mortem existence is the 
instituted a salt for partition of the property the Official ob)eot of solicitude on ihe pan of his male descendants 
Receiver has two courses open to him m <ach cases \ (.hfr /ayaior) KaRTAR SlNCH s' DaYal DaS 
« ‘ ^ 1 e, . X. >. \ 182 1 0 763-J939 0LE 439- 

1939 OWN 634-43 OWN 1037- 
I 1939.A W R (P O ) 106- 

IIUUISUII ll /t Sd 11 9UU 19 9UlUll.U 41 U Iv ulAdl • Sr 

appropriate relief therein here the Official Receiver I 
l.™tlea<l.d.o the pi.l.l.ott .«ll ptoraOT sbmld W 


-12BPC 23«.1939AJiJ 1. 

AIR 1939PO 201(PC) 


18 may be proved t< 

before a final decree is passed AJ R 
(bB). Relon /) BlDHi C 

Uliah 18210 6S8-12BL 54=^ 

AIR 

■ ■ •Rartilion—Snit for — Property 

of parties— If can be excluded 

A Suit for partition 1 eed not include property mort 
gag'd with possession for it is not in the possession of 
the parties (Merman, /CS) NAFAIN DaS c 
Sheocharan 1939 a ml J 12 

Partition — If'iJow— Right of 

A IlinCtU widow is entitled to maintain a suit for 
partition against her 
sharers All that ha 
reversioners is that the 
out as not to affect 

Airart //) Rana ■ . ' • 

KIOVEEDEBI ‘ ■ ■ < 


determined in cases where 1 
poraneons by reference t 
conduct (f< art Ag C 


arly 


: IS not alleged to be contem 
j his subsequent acts and 
/ and Afjnohar J ) 


~Religi0ni endowment — Defieation— Inference— 

the public had been 
making offerings for a 
elf without any further 
c could have a right to 
No particntar act » 


•pTrme ship between divided members— Death of 1 nectary to signify a dedication {Bennet and Verma 
one partner— Cone nuance of firm— Inference Jne)//) ^ T T «q, ^ 

LIMITATION act Art 106— APPUCABlLITV 1939 A W R ® ^ 327- 1939 A L J 391 

1939 A WE (HO) 146 ' AI^ 1939 All 387 

— . ■ — Bellgloas CBdOWinetlt | , — . Rehpout endowmenl—Dedieotion-^VaUdity— 

Chela Property called mandir' belonging to certain perioni 

Dedication ntedby llindn puhh for wortkip — Ou/nen referring 

Idol ' to property at trust and admitting its uaqf nature 
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SIKDIT LA.W— BellgloQS endowment. 


HINDU LAW—BeUglons endowment. 


A certiin properly vs htch was called Mandir Shn Rain 
formerly belonged to the ancestors of the pUintiffs, bat 
the mandir «as ased by the Hmda public for worship at 
all bRies and without hindrance Un various previous 
occasions plaintiSs and their predecessors bad all along 
descnbed the property as a trost and mandirand had 
appointed trustees and in various old donments the 
piamtiSs and their ancestors had referred to the mandir 
as waqf property and used Its income for the repairs of 
the mandir and bad admitted the irQ<t nature of the 
properly. 

ilflj, that the property was dedicated as a public 


A.I.B. 1939 Lah. 63. 
i Kilifteui trtdc^nuni — Ncl—Posilion of— Duty 
of fegpte Jtaltng mtk—Mioturt of footeetion tkJt tdel 
tt tnlttltd to— MutaieaUtt tnaU”’' ar 

their oTPH—EiecHtiaH ef marti ■ • • 

capacity ta a’.otd decree far tale 
nature 

The deity or idol is a person under a disability and it 
la incumbent on persons dealing with the property of a 
person under a disability to take certain precautions. It is 
necessary for the Courts to protect the interests of per 
eons aadei a disability and an idol a juiistic person ■$ 
as much entitled to that protection fiom the Coon as a 
minor Where the mutawallis were in pos<e<:ion of 
certain property dedicated to a deity and were tieating 11 
ae tbeir oun and otherwise asterimg title thereto and 
that propert) was directed to be sold la eaeeuiion of a 
mor gage decree against the deity and where to avoid it 


•Religious en,iowment~Math—Suit on behalf of 


1 10 legal possession of that property, the plaintiff m such 
a suit would have to show some right or title to claim 
, possession The mere worship of the image does not 
' constitute a Math, nor does it give a person who alleges 
that he was performing the religious services in a Math 
and of an idol installed therein, any right Co bring such 
a suit for possession, when as a matter of fact it has 
not been proved that there ever was any endowed pro 
psrty or any Math or that Che plainliS was In possession 
of It. (.Bensiel and Varma, JJ) JAGTANAND 
ItAHUACHAKi n. BrahmDEO 1939 A Z. J 991 = 
1939 A W.E (H0-18.’>4 
" — Religious endowmtnl— Nature of property— 
\ Presumption— Property descending from guru to chela, 

I If certain property is held by a person as his private 


182IC 753-19390LB 439 = 
1939 O.WN 631-43CWN.1037- 
1939A.WB (FC)108= 

' SBB. 868-12BPO 23~1939 A.LJ 809 = 
. A 1.B 1939 P C 201 (P C.) 

I Relipoiii endowment — SheSail—Loan to— 

Duty of lender 

I If a person vvants to bind the deity by any advance 
of money to the shebait, it is incumbent upon him to 
make enquiries and satisfy himself as best as he can, 


— —Rehttous endenumeut — Idol — Right to tue — 
Members of public — Idd, if necessary party 

In case of a public deity the public undoabtedly 
have a right of worship but from that it does not neces 
satily follow that (hey are Ihe shebaits of the deity in 
the sen<e that they are the only people to manage the 
temporal affairs of Ihe deity and look after its worship. 
Members of the public can bring a suit though not as 
shebaits or as representative) of the deity but as 
-Worshippers for a declaration that a cerlain land in vnit 
is a Dehasthan of Ihe idol and (hat the Hindu public 
has acquired by prescription a right to a*e it as a public 
place of worship The deity is not a necessary party to 
a suit for a declaration of this character But a decla- 
ration of a right to build temples on the land in suit can ' 
be given on behalf of the worshippers only in the 
presence of the deity, as it involves an alteration of the 


Religions endowment — Shebait — Succession 
I — Prtvite Deoastkan — ManagemeHt given by decree 
I of Court to brothers by annual turns— Condition of 
I tnaltcnabtltty — Deata of one brother leaving no male 
I trtire — Dxufhter's son — Right to managem'il of worship 
I and engoued property 

V,Al and R three Hindu brothers con<titoted a 
joint family. In a suit for partition by ^ for partition 
of family properties, including a private devastban, 
there was a decree which provided, ««rrr a/ij. that Ihe 
property endowed lo the deity and its management 
srere vested in the family, that the vahinatdars were 
not competent to alienate it in any way and that the 
vabiwat shsuld be made by the three brothers by annual 
turns ^fdied and after bis death bis widow wasin 
vabiwat during her husband’s turn She died withoot 
male issue, and at Ihe next turn, her daughter's son, the 


A I.B 1939 Cal. 
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HINDU liAW— BellglouB endOTvzBest. 

Htld, iurther, that the fact that strangers were given I 
the right by the decree to l^eep supervision over the I 
management by the brothers and to take over the | 
management in ca'e of mismanagement by the brothers, 
did not gite the appellant any right of inheritance as of 
right to the management of the deity and the endowed | 
property {LoKur, /) JIVANBAO v VlSHNO 
RANGNATH. 182 I.O. 488 = 12 R B 14= 

41BomLR 468*^AIB 1930 Bom 207 

— —Rthgious etidrumieiit — SAeidit—SuU agatmi 
person as SAebait—/f one against idol. 

A suit against a person described as a shebait of a 
named idol IS in essence a --ait against the idol itself 
{Miller and Sen, J/) MANAGER. DACCA NAWaB 
Wards Estate r ananga Mohan Roy Chow 
DHURY. 43 0.WN 1078 

— ■ —’Reversioner— If affected hv adverse possession at 


uueiesiui me leveisiuiiers v>>iu 

estate {Mehta. S M and Harpe 

DUR Singh » Ram IIabakh ‘ 

1939 A W B CB R ) 12* (2) 
‘—Heversioiier—Kelationthip—Sagolsa sapmda— 
fFAait-^oni of prostitute—Deseendants of’-If can 
elatm sagolra sapiitJaship. 

A person cannot be regarded as a Sagotra sapinda 
unless he can trace his descent in an unbroken male | 
line from a common male ancestor In the case of a' 
prostitute viho has several sons there can be nopresomp* 
tionthat the «ameman»ai the father of her sons. | 
when she was not the permanent concubine of a pariicu* 
lat petson ConaectuenUy the son of one of tao brothers 
born to an unmarried prostitute cannot claim to betbe 


— Reversioner— Rights and remedies of— Aliena- 
tion by widow— Suit durirg ttidow s lifetime to declare | 
invalid— Injunction to restrain widow from making 
further alienations — If can be granted .Sre COURT 


I HINDU LAW— Sttidhan. 

It IS only when a reversioner can show reasonable 
grounds for apprehending waste by the widow in posses* 
Sion, that he IS entitled to ask the Court to safeguard 
Ibis interests against possible acts of waste No pre 
I sumption of Waste can be made either by the fact of the 
widow realising monies or from an absence of accounts. 
As soch when a reversioner seeks to obtain a direction 
from the Court that a w idow should use only the interest 
to respect of certain funds realised and that the corpus 
should be invested in some Hank, he cannot obtain the 
relief unless waste is proved ( Thomas, C J and Zia 
ul ffaia 


I • 6/ridhan — Jewels given at the time of the 

The ornaments civen to a woman at the time of her 
eing put on her person merely 
the purpose of the occasion, 
{Po/lock, /.) KRISHNAJI 
1831C 689»^12BN.78= 
9NLJ87=AIR 1039 Nag 130. 

.Hintiiisn'^Maiiient itridhan—Pule o' sueeet 
ston under Mitakshara — Step-mother— Right of— 
Remoter agnate of father and near eognate-^Prefer- 
ence 

In the case of a maiden governed by the Mitakshara 
school of Hindu Law the heirs to her stndhan are drst 
her uterine brothers, secondly her mother, and thirdly her 
father After the father it devolves on the father’s 
heirs, in (he order of succession under the Mitakshara in 
respect of succession to a male owner dying without 
issue After the mother and failing the father, the 
step mother would succeed as the neatest heir of the 
father After the step mother, a remoter agnatic relation 
er cognatic 
■ raohava 

. ' . . ’ 9 Fat 636. 

' uteestion— 

' and father' t 
• ■ , ■ ier Miiak- 

skara— -Hindu Low of Inherttanee Amendment Act— 
AppheabtUty, 

In the case ol stndhan of a maiden dying unmarried, 
the father’s sister’s son is entitled to Succeed to it m 


sioners in challenging alienations by a w idow claim to be 
the heirs of the last male holder and they cannot be 

debarrr '* ** "* *' 

feree 

Rathns ■ ■ , 


AIE 1939 Bom 191. 
•Stndhan— Suetesiion—Bhartriiiatta or techmeal 


of righ - ■ ■ 

S 6 ... . • 

StONEK 1939 A.L J, 824 (F B ) 1 

' — Reteriioner— Right to ene— Widow tn poiteiiion 
—Cauie of aelion— Waste— Hot keeping aeeounit, tf 
amennts to— Realisation of funds and reinveitintirt— 
Direction at to, tf can be given 


form descends, on her death childless, to her husband, 
and failing him to his nearest sapindas in preference to 
: her parents and her father’s sapindas 

IVatieadew, J {Ohter') —If the woman’s marriage was 
' in an unapproved form, the property would descend to 
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HINDU I.AW~Stridhan 



41B0in.I».E 239=A.ia. 1939 Bom. m 
SinJhan —• Succesiion~ Atdidm — Sttp-brttktr 
and unmarrtid sister — Preference. 

According to the llmda Ian o( $accescion, stridhana 
of a maiden, vonti go fir&t to her mother and in her 
absence to her father and if he b abo dead then to her 
father’s heirs in order of piopinqaiiy. W here a llmda 
maiden dies learing behind her an onmamed sister and 
a step brother, so far as her stridhanais •• • - 


■ StriJkin—Ttchnieal slrtJkan — Intended gift 
ij hushand—Wketier censntutes. 

According (o ffinrfa Law, technical stridhan consists 
of gifts from relations made at any time and of gifts 
from strangers made before nuptial fire and at the bridal 
procesnon But in order to make the trari'-fer of pro 
pertyin the articles the gift must be accompanied bv 
delivery Consequently nhere the husband expressed his 
sntentioa to give a certain ornament to bis wife. 


Stridhan—Wetnan mtrrud in unapproved form 
—Sueteitim—Ahttnee of tncther, fatker and fatkePs 
heirs— Right cf husiand and hii heirs to sueeeed 

On the death of a noman nho «as married in an 
unapproved form, in the absence of her mother, father 
or father's heir*, her scridban property goes to her bos 
bind, vbo, »f her Sapjfida, must be held entitled to 
lucceed by himself cr hia heirs. The property does not 
escheat to the Crown {Beaumont, C.J.aud Sen,J) 
CHANDULAL ASMAKAM BAI KaSHI 

(1939) Bom 97-179 I.C 697-11 EB 258- 
40 Bom LB 1262-AIB. 1939 BOO 59 

Succession. 

AUOPlEDSOh 
Brothers 
Dauchtep’s so^ 

Disqualification. 

Naishtika BRaHMACHARI 

Sapindaship 

Sister 

StRIDHANA See HINDU Law— &TRIDHANA. 
SUCCESSION. 

' Succession — Adopted son — Right to ssucsei to 
abandoned wife of adoptive father. 

Where a Hindu husband abandons his wife and even 
performs certain eeiemonial rites to *ever hw connection 
with her, and aiterwards makes an adoption in nbicb 
the wife who has been living apart sepaiately does not 
take any part, the adopted sou cannot claim to be the 
abandoned wife'A adopted son, and is not entitled to 
succeed to the properties of that abandoned w ife, wbicb 
she had inherited from her father {Abdul Cham and 
Ifageswaralyer.JJ't SRINIVASA IYENGAR o AMRI 

THAVALLl AMMAL. 17MysLJ 422 = 

44Mysr'”t 

^~~Suceeuioti— Brothers— Joinl and 

Preference^ Doyaihaga School 
The principle of law according to the , , 

School IS (bat if a brother dies leaving another brother I 


HINDU LAW— SnccesslOD. 

...•-♦i.. n-.>h him, that would not entitle 
• preference oter a separated 
coufd be said to have re- 

'hfur Rahman, 

• Chandra. 

43CWN 937=70 0.LJ. 294. 

■ ■ Succession— Daughter’s son— Right of. 

In the presence of daughters, a daughter's son can lay 
no claim in regard to the property left by his mother’s 
father. {Abdul Q,syoom,C, J. and Wasar, J ) Ganga 
Mali n. Kunca Mali. 41 p.L R J & H. 77. 

Succession — Disgualificetion — Deatneis and 
dumbness — If mutt be both congenital and incurable. 


from inheritance it is not only nece«.«ary to prove that 
the defects of the ear or of the spee h were congenital 
but Here afsa incurable {Chore and Hicihertea, //.") 
ANURULCHAMORA BHATTACHARJPE t SURENDRA 
Nath Bhattacharjee. ILR (1989)lCal 692= 
183 IC. 802-12EC. 190-69 CLJ 431 = 
43 CWN.745=A.IB 1939 Cal 461. 
■ ■ Sucecsston—Disgiialt/icalten—Son conspiring to 
kill father and eamteud of abetment of off enct—Off cnee 
not commuted in pursuance of conspiracy— Sen— If dis^ 
qualified from sucteedtng to property of father 

Where a Hindu son iv found lo be guilty of having 
conspired l» kill his fattier, but the murder of the father 
(hough It was committed, was not committed in pursu* 
ance of tbe conspiracy the son though convicted of 
abetment of morder. is not disqualified from Inheriting 
to the property of the father or from taking a share tn 
tbe joint family property {IVadta and Norman, JjS 
Samveerangouda » Basancouda 

18410. S37-12BB 161-41 Bom L.B. 661= 
AIR 1939 Bom 313. 
Sueeetison— Naishtika Brahrnackart — Sueeestien 
ter— Right of guru or preceptor 
The gum or achaiya or preceptor of a NaishUka 
brahmaehart, is entitled to succeed lo the properties left 
by the latter 00 his death intestate {Nageswara Iyer 
end Singaraxetu Mudalsar //) PeERCHAND v, 
ANANTHASerri 44U7SOCB307= 

ITMysL J 326, 
Sueettsson — Sapindaship — Propingaity and 
religious effcacf — Determining factor tn deciding 
right to suetessiOH 

Under the Mitakshara sapmda relationship aritea 
I between two people through their being connected by 
I particles of one body, namely, that of a common 
I ancestor in other words from community of blood in 
I contra disnnctran to the Dayabhaga notion of comran 
Initym the offering of religious oblations. But the 
I Mitakshara, whilst holding that the right to inherit does 
' not spring from the ngbt to offer obfations, does not 
I exclude from consideration the lest of propinquity or 
I nearness of blood Only in compciiiions between 
I persons of (he same class is the matter determined on the 
i iootiDS of religious efficacy. {Ifert and Agarwalj, //.) 

I KUMAR RaCHAVA SURENDRA SaHI v ItAPyt 
I LaChmi KU£R 18Pat 590-6BB 117= 

I A IJl 1939 Pat. 636. 

Sueeession — Sister — Jammu and /fathmr 


41 P J,B. J. t K 35 
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HINDU LAW— Succession 

Su cintort — IVtdow — Subseqti‘/it unthattilf — 

Devesting^ of eftate 

According to Hindu I aw an unchaste widow is not 
entitled to inherit to her husband but once the husbands 
estate la vested m her it will not be devested by nn 
chastity subsequent to her husband a death 
and Suk’ideonaram JJ'j DhOKAL SiNGH w KKVAI. 
RAM 1939 MLR 139 (Civ ) 

Text!— Inter pretition — Rule latd dertuntn text — 

Prtnetplet of contlrueltott I 

According to the accepted canons of interpretabon, | 
when any rule or statute takes away some rights or pri ' 


HINDU LAW— Widow 

at the bme when she took possession of the property in 
question {te) whether she claimed it in her own right or 
as a Hindu widow Where a Hindu widow s name has 
been entered in mutation proceedings without any 
contest from any body, the mere fact that in the register 
the nature of the transfer is stated to be by ‘inheritance,’ 
cannot la any way amount to an admission by the 


certain qualities are 


AIR 1939 Bom SOS (F B ) 

—Widow 

ACCRETIONS 

ADVERSE POSSESSION 

AtlENATIOH See HINDU Law— ^ tlENATION 
—Widow 

DIVESTING OF ESTATE 

MAINTENANCF See HINDU LAW— MAIN 

TEHANCB— Nature of Estate 
Powers 

REVERSIONERS— Rights of See HINDU 

Law— Reversioners 
Suit against as administratrix 

SURRENDER 

Waste 

— (Fi dove— Aee ret 
revenue tali out of t 
Widow not taking pi 
of old proprietor— if 

Where a widow coming into pos<enion of the proper* 
ties of her husband, receives the income and does not 
spend It, but invests it on the purchase of other properly, 
the intention of the widow must be prtma fane deemed 
to be to Weep the estates of her husband as an entire 
estate and the property purchased would pnma fane be 
intended to be an accretion to the estate Where there 
fore a ffindu widow inheriting an estate CRaj) from her 
husband purchases certain property at a revenue sale, 
out of the income of the estate, the properly purchased 
becoaies part of the Raj esrale and possession of the 
land by the widow is on behalf of the estate and enures 
10 the benefit of the reversioners for " 

•tion and if pos'ession of land purch i 
by the widow, the possession of the o * • 

not become adverse to the reversioner * 

the widow Limitation begins to run against the sever 


posse«sion of property of her husband's uncle to which 
she Is not entitled to succeed under the Uw acquires a 
full title or not to such property by adverse possession 
depends upon the nature of the claim put forward by her 


widow has not made any distinction between her 
husbands property and that of his brother when she 
obtained possession of them but acquired both for 
ptf/iKtr’ir she could rot be said to hav“ claimed her 
husbands brother’s property adver«e!y {.Saipai,/'} 
KAULESHWARlr LAM KiSHORS 

1939 AWE (H0)6U-AIE 1939 All 699 
... I ..Widow — Divesting of estate for subsequent 
unchastity See Hindu Law— Succession— Widow 
1939MLB MSfOIv) 

' •tVidrw— Nature of estate— Poiiestion by widow 
— If ereafes absolute title m her— Test 

Mere possession by a Hindu widow of property to 
which *be is not legally entitled is not sufficient to create 
an absolute title in her The criterion is her own inten 
tion and conduct and the question whether she prescrib 
«. . _ depends 

‘Zi i ul 
>1N0H V 

' .. 0 264 - 

ivotfUijxl, ^N 997 

—Widow— Powers of— Compromise gtjtng absolute 
estaie to widow in part of estate of husband—Validity— 
Swe by remote reversioner against widow— Claim by 
widow as hetr of fittsband — Compromise allotting pro 
pertyto xmdow tn absolute right— Validity as against 
I ultimate actual rexeriioner — Principles— Presumption 
of limited interest 

The Hindu Law does not permit a widow or any 
other limited owner to convert her limited estate into an 
absolute one A «urrender by a widow genuinely m 
tended and rahdly effected in favour of the next rever 


an efiacement of her estate A compromise is no doubt 

ompro- 
idow in 
mot be 
■ er A 
estate 

• ■ dow or 

• ■ mch as 

IS refe- 

■ elation 

I to their personal cLims in dispute but in relation to the 
estate A transaction which ignores the rights of the 
(eversioner and aims at securing a personal benefit to 
the sndow or limited owner Is not allowed to prejudice 
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HINDU LAW— Widow. 

the rights of ihe former. A compromisr • ‘ 

C4$es al^o amoant toa family arrangem' 
from that point of new, be ]usti6ed. il 
and reasonable, and hona ttJe eSected b 
peace. But an arrangement rnade in 
la», and In conscioos disregard of th 
reversioner cannot be opheld even thoogh it is made to 
assume the cloak of a family arrangement. It is not the 
form, but the substance, that the court will consider m 
judging of Its validity. A reversioner who enters into 
such a compromise may, if he ulumately turns out to be 
the actual reversioner, be bound by it in every detail. 
Bit since one reversioner does not claim through ano- 
ther, if they are related to each other as father and son 
a son who happens to be the actual leveisioner nlti 


HINDU LAW— Widow. 


that the deed of consent not being registered could not 
be regarded as a valid consent 
Held, ( 1) that the gift was a valid one; that R could 
make a valid surrender of her entire interest m her 
husband s property in favour of the respondent with the 
consent of the next reversioner, W, and that consent 
having been properly given, R cea<ed to have any inte- 
rest in the properly after the deed of gift, and the sub- 
sequent adoption of the appellant would give him no 


In a suit in which the presumptive reversioner, or for 


such a transaction is that the estate taken by the widow 
is merely the litnued interest of a widow, and the terms 
of the compromise notwith'tinding. the widow would 
have no more than a limned interest in Ihe properties 


WiJnt-^uil afaimt at admtmtlrainx en 
mart fag/ by kuthtud—Cempremtu dtertf— V alidilf 
afdifirl adepUd lan—Prttumptian^Right »f adapttd 


gift, (3) that the deed of consent did not require regis 
_ v..-- /prr rarw/rrwr/ which was all 

me of the gift by A could not be 
,rd there was no necessity for the 
exprrB<rd in or evidenced by a 
t {IVadia, y) PANDUBANCt'. 

180IC 629-llBB 304- 
40 Bom. LB 1270wAI.B 19S9Bom 79. 
■ ■ ll’itiew — Surrindtr— Other ahenehens at Me 

Ome ef turrendtr—Jf render! eurrender invalid 

A Hindu widow IS enliifed to make an absolute sur- 
render in favour of ibe nearest reversioner of Such part 
of the esiate which she holds as a Hindu widow at Ihe 
time when the deed of suriender is executed. A surren- 
der is not invalid because the widow prior to the exe- 
cution of the deed has made other alienations (rbem, 
C.y.andCanpa Idath J) TEWPLE OF SHRI MaDaN 
MOKANIIS' KBISHKA KUaR 

19S9 A W B (H C) 756- 1839 A.L 3 0101. 

alidify— Rrevinan far 


her of her whole interest 
on condition of getting 
• e; can be treated as a 

•orgt Ronkm ) RaiiHA- 
43CWN 837= 
OLR 83 = 6BB 307= 
WhaOWN klO=.1939PWN 123 = 
1939AWR fPC)23=49LW.222= 
1939MWN 249-69 0 LJ 174 = 11RPC 140= 
1939 OA 309=2 L.B (1939) Ear 110(PC.)= 
4IBomLB 689= 1939 A LJ. 596 = 
AIB 1939 PC 27=(1939) 1MLJ 215 (PC.) 
Widow — Surrender— Waltdit) — Release by mother 
' • I » ' , / estate in favour of 

ur of all 

edacement of the 
• " ' • tran'/er by which 

be result u merely 
IS into the succes- 
I • by Hindu mother 

- - n'ldnt- Surrender — Gift a' entire esSaU m of her loteiest in her deceased 'on’i, estate in favour of 

favour of relation with eonsrnt of neat rmrrjimfee^ | karsa of family can be regarded as operative in favour 
Validity— Deed of eonsent not regiil " ' ' ' 

dalei surrender— SutiequenI adoption 


prove that the proceediogs taken and suffered by the 
widow were collusive and invalid against bim.butthe 
mere fact that he makes certain allegations impeacbirg 
their validiiy is not in itself sufficieni 10 raiseap'^mu 
facie case of those allegations being true Proceedings 
of Courts on tbeir face are considered pnma faeieXo 
be sound and not pnma faeie unsound and invalid. It 


- •■cntedal 1939 A W E (P C ) 29=49 L W. 222= 

. , . . . - . ofihe 1939hI.W.N 249=69 CLJ 174 = 11BPC 140 = 

respondent W who was the next reversioner eonacnled I 1939 OA. 309 = IX B. (1939) Ear. 110 (P.O)— 
Y.D. 1939—41 
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HINDU lAW— Widow 

41BomLB 689-1939ALJ 596= 
AIE 1939PO 27 = (1939)1MLJ 245 PC) 

WrfiW — Surrender m favour of danghteri— 
Ltabthty of daughters foriiebts due out of the estute 
A surrender by a Hindu widow of her husband’s 
estate in favour of her daughters wb ch amounts to a 


bHIUDA Chaugula V Larhmickand Tulajakam 
KOTHAI ti dlBomliB 1007= 

A IB 1939 Bom 496 
Widow — Waste — Realisation of funds and not 
keeping accounts — Presumption of wa<te if arises .See 
Hindu Law— reversioner— Right to sue 

1939 O WN 38 

— ' •Wtll—CottitrueUoH — Bequest to female — Pre 
sumption at to nalurt of estate — Bequest of property to 
vitfe for life and after her death to daughter — Prmn 
tiers that thereafter st shalt pass to the grandsons 
through the daughter—Dauthter—ff takes absolute 
estate or only daughter's estate— Grandsons— f f have 
vested remainder liable to attathment 

It IS noa settled law that there is no presumption that 


suffiaent to show that such an absolute o«nersbip was 
not intended The question depends upon the inienison 
of the te>tator or settlor to be gathered from the words 
u<ed by him and the will or seiilement read as a nbole 
in the light of the surrounding circumstances at or about 
the date of the will or settlement A testa or who had 


HINDU LAW— Will 

a sum of money for the medical relief of persons of my 
cooiinanity or any other charitable purpose of utility to 
my cummunily such object to be named after me The 
question arose whether the words my community’ used 
in the will referred to the Dak him Brahmin common ty 
in general or the Chitpavan Brahmin Dak^hini Biabmins 
in particular 

Held that the words used by the testator referred to 
the Chitpavan Brahmin (Hindu) community and not to 
theDak^bini Brahmin community as a whole (A/u hwell, 
y) janardan LoviND t< Advocate Gen>ral OF 
BOStBAV 1821c 686-12BB 29 = 

41 Bom LB 341=AIB 1939 Bom 202 

— ' “ “ IVill—Coniirueti on — Bequest to wife by husband 
snaking Wife or waras and gioing her full pouers 
of alienation— Relate conferred 

A Hmda left a will w hich provided, in/cr uf/o as 
follows of whatever properties chat ren am after my 
death I make my wife B M oshlalikor w..ras (owner 
or heir) So the said B M should after my death take 
all my properties m her po session in full and indepen 
dent authority and si ould out of that perform my 
twelve monti s’ death ceremonies and give afer death 
gifts and dinner as she likes and what ren a ns after 
that B M should enjoy or use or sell or morigage or 
give away in gift or by will or do whatever she pleases 
with It 

iferred an unrestricted and 
on the widow '•he being 
ote owner of the estate 
/) JOTIRAAI DaLSUKH 

10 995 11 RB 379- 
41BomLB 2u9-AIR 1939 Bom 164 

■ H'lll—Conitruetion—Protiiton tkat eita ett/oilJ 
belo tg to widow after leitator s widow and tkat the will 
take the usufruct from the exetutors md maintain her 
self with It and spent same as She wills— heilrielion 

- ^ tr nmehen tf 


Wishes of a Hindu in respe« of devolution of piop«st). 
(3) that the estate taken by the grandsons was a vested 


conferred upon the widow by the will was not a Hindu 
I widow s estate, but was only an ordinary 1 fe e late 
■* *■ **indo Law 

peicnt to 

• . wbuh the 

in favour 

• quishment 

• ■ il enation 

■ lOMng her 

«// y/) 

• 'HANDRA 

• « L.T 871. 
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HINDU LAW-WiU. 

tCi!! — CcntirMeliKiH~trords "uttaradikicarf' and 
"varnsk" —Aftantng ef. 

The Bengali words "ottaradhlcan’’ and ‘ warrbh*' 
hare exact); the same meaning and connotation as the 
English word ‘heir’’. In the legal, technical and exw 
rect sen»e of the word, an heir comes into cxis»ence only 
on the death of the ancestor and not before, and no one 
can, therefore, be the heir of a living person. The word 
may, however, be someitmea used in a non-technical 
sen'e to mean a ‘ heir presomptite ” {^r«, /.) GOKU' 
D*S KOY CHAUDHURV v. BHUPK’lnRA NaTH 
Chose. 180 I 0 692=11 R C 720= 

43 0W.N 111= A ITS 1939 Cal. 206 
HINDU 1.AW OF INHERITANCE f AMEND 
MBNT) ACT CII ■ 
of maiden djlng aft 
right among heirs of 

to Act — Permiasibili*;. HINDU l.A\v — MKiliHAN 

41 Boml.R 287 

HINDU WOMEN'S HIOET TO PROPERTY 
ACT (XVIII OF 1037)— If a validly pas-ed Act Su 
GOVEtNMENTOF INDIA ACT, S. 317 AND SCH 9— 
IIlSOU WOMEN’S RiOMT TO PROPERTY ACT 

1939 AW B.fH 0)665 
HINDU WIDOWS' RE MARRIAGE ACT (XV OF 
1856), S marriagt ptmiiUd by 

tust»m 

The provisions of S 3 of Act XV of 18S6 have no 
application to a case, where 'he widow belongs to a 
caste tn which re marriage is permitted. Hence where 
the Widow has married under the Customary law the 
provi‘ions of S. 3 aie inapplicable to her and therefore 
she does not forfeit her right of guardianship of her 
children. {,Abdul Ratktd, J ) PftEM KaUR v HaRNAM 
SlNCK. 183IC 313«12KL 119- 

A I B 1939 Lab 125 
HIRE PURCHASE— Owners right to inieresi— tf 
•lost by exerci'irg right to retake po-ses'K>n Stt 
CONTPAcr— H ike PURCHASE 41P.LB 366 

HUSBAND AND WIFE. Su (l) DtVORCB 

(2) Hindu Law~imfe hainienance. 
0) Mahowedan Law 

' ' 'Restitution of conjugal rights— Decree for— Mode 

of enforcement. .Srr C. P. CODE O 21. It 33 

41 PL E J & K 80 
RiStiluttm ef comugel ngklt~~Deti»<t — 
Cruelly and accuialianr of tmmeTality-~-Abi*nce of 
bona Sdes i'» Mr g/jr«r>^ — Relief, tfeanbtgizen i 

Where the relations between the husband and wife 
were growing unsatisfactory and the wife Snally separat- 
ed from her husband and where the eTtdence showed 
that the husband was guiliy of physical crueJiy and had 
al<o made unfounded charge, of theft and immorality 
against bis wife, the conduct of the bn'band 
constitutes a matrimonial offence of a very 
objectional kind which can be successfally 
pleaded in defence to a suit for restitotion of conjugal 
rights. Where the suit is brought after the wife bad 
obtained an order for maintenance under ^ 488 Cr P. 


INCOME-TAX. 

In a suit for restitution of conjugal rights, Ihe trial 
Court should always examine the parties before striking 
issues. If a plea of cruelty and ill treatment is urged in 
the written statement an issue should be struck by the 
Court in regarctoit. i^A'dul Qiyt'om,C J.and IVenar, 
/) Taja Bibi V. ALt Mahomed 

41 P.L R J. & K . 75. 
IMPERIAL BANK or INDIA ACT (1920) Sch. 
li, S tO—ConilructiO’i— Servant of Bank— Tenure of 
~/}iimwat wilAout notice— I f lusltfed 

It cannot be held that a servant of the Imperial Bank 
of India holds Ins office at pleasure and is liable to be 
dismissed without nonce. Servants even of a statutory 
body do not hold office at pleasure, merely because the 

• ^ 

disftii'-ed only on reasonable notice {Nnusam,J.) 
Lakshsiinaravana Deo v. Imperial Bank of 
India, Guntur. IB3 I.O 896 = 12 B.M 393= 
49LW 514-1939MWN 380 = 
A 1.R, 1930 Mad, 680 = (1939) 1 M L J. 615. 
INCOME VA^—Siisineis—Aiteiimenl of taxable 
ineome—OeJuclible expenditure— Capital and retenue 
expenditure— D'llinetion—T eit to dietde- Expenditure 
for purpotet ef teeurtng and actually retuliing in 
advantage enduring nature— If ekargeable against 
pro/Sts 

When an expenditure is made, not only once and iw 
all. but With a view to bringing into existence an asset 
or an advantage for the enduring benefit of a trade, 
there IS very good reason— m the absence of *pecta} 
circumstances leading to (he contrary— for treating 
such an expenditure as properly attributable not to 
revenue but to capital If Ihe money is spent for purpo* 
sesofthe trade, and the expenditure would, if success* 
ful produce a capita) atset or an as<et of an enduring 
character, which is of a capital nature, it is equally a 
capital expenditure if the expenditure la unsucceaaful, 
Theque<iion whether the expenditure IS a capital ora 
revenue payment is not to be tested by seeing whether it 
can be shown to be prodLCtive Nor is the fact that 
what IS produced by the expenditure is impalpable or 
intangible or incalculable any juriigeaiion for holding 
ihat It must be treated as of a revenue nature And 
when the payment m fact create, advantages of an 
enduringnature, it must be properly treated as capital 
and not as revenue, and therefore it cannot be charged 
against the profits for purposes of assrs'ment to income- 
tax (iwieraw, /.} rOLLINS (IhSPECIOR OfTaXES) 

V Joseph Adamson & Co 1939 1 T R. 92. 

Bunnell— Sueeession la trade— Meaning of — 
Company tarrying on retail t'tde taking over takoleiale 
trade — Merger tf wkelesa/e in retail — Effect — If 

Succession to a trade means the taking over of a trade 
and continuing it as that trade It does not include 
the incorporation of a wholesale trade in a retail There 
IS no aucees'ion when the trade carried on by the pre- 


———Riililulionefeeniugal ngkts — Suit fer—Strsk’ intmiet— Finance Act, S. 27 (1). 

mgof iiiuei—Brieir examination of parties— Duty of The business of a company Incorporate.^ 

Court. controlled In England consisted in the mam 
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INCOME TAX ACT (1022), S 2 ’ 
money in New Zealand on mortgages and short loans 
Tbe greater part of its income arose in New Zealand 
chiefly from interest on these loans It owned real 
property there and had also an Investment in New 
Zealand War Loan (wbiuh was exempted from New 
Zealand Income tax), and preference ■•hares in New 
Zealand companies and investments m the United 
Kingdom the income from which was taxed at eouice m 
the United Kingdom The company being controlled in 
England was taxed to income tax here on the whole of 
Its proflts, whether arising from its trade in New 
Zealand or otherwise It was also taxed in New 
Zealand in re<‘pect of profits arising there The com< 
pany claimed relief under S 27 (1) of the English 


paymeiiL oi 01 luuiiiiy lu pay uiiueu jviiig'luiu 
income tax for a year of assessment or a part of th«- 
year's income, and (ti) payment of dominion tax for 
that year in respect ol tbe same part of the assessee's in 
come, those parts had to ascertained by excluding 
from the statutory incomes in the two countries items 
which do not satisfy the conditions according to the 
true "onslruction of the section and it is the smaller of 
these two incomes in re pect of which relief is afforded 
by S 27 (0 (<■) ' income' in the seciioo meant 

not real income but “statutory” or “national income.” 
by means of which tax is calculated, (rii) chat an 


business, taking care, of course, to see that neither 
includes income from any other source, (v) that the 
rules which determine in the United Kingdom or in a 
Dominion the allowances or deductions which arc uer* 
missible for the purpose of assessing a tax payer to 
income tax in either country must be disregarded in 


ifart^Pro/itt from tunnest — If txtmpt aiagnculfural 
income 

Theassessees manufactured iinrwhich were cigarettes 
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INCOME TAX ACT (1922), S 2 
and preparation, so as to make them fit to be taken to 
the market, of tendu leaves produced by the pruning of 
the tendu shrubs was exempt as agncujlural income 
under S 2\.I)and S 4(3) (wii) of the Income tax 
Act {DeriytAire, C / and Naum Alt, J ) MOOLJI 
Sicca & Co in re 1939 I T E 493. 

S 2(4^ and 4 (3)(vll) — AppltcabtUiySpecula- 
tiea and adventure tn the nature of trade— DtsttncUon 
—Tttt~tiotated transaction of purchase and resale 
resulting tn profit— If tn the nature of business or 
casual and non-recurrtng receipt not arising out of bust- 
nest — Taxaisltiy 

A mere S[«ca!ation not in the nature of trade, 
cannot, by any proce'-s of reasoning be regarded as 
e nature of trade whether a parti- 
of purchase of a Commodity with 
at a profit is called a speculation or 
adventure, is of no account the 
diiiOing line between a^sessabtlity and exemption 
depeodson whether what is done is done in the nature 
of trade or no* It is erroneous to hold that if an invest 
ment IS safe and IS a lock up investment made without 
tbe micfltion of resale being in the forefront of the 
investor’s mind, then it may be regarded as an accretion 
of captia! and non assessable but that the mutant specu 
lation comes in, it is an adventure in ibe nature of trade 
Tbe fact that the assessee employs a bisinessman 
whether her husband or a stranger to purchase the 
commodity and later to sell it, falls short of making 
her an adventurer in trade, when the transaction is an 
In order to constitute an isolated 
iture tn the nature of trade mere 
ty of a irading’nature between the 
, le, undertaken in order to make tbe 

property marketable i e ,10 put it into a ■•ateable state 
or to attract purchasers (fioberls C / Dunhley and 
•y/urge //) SOONIRAM V COMMfSSIONEK OF IN* 
iCOMETAX Burma 1939 Ba&g LR 7S7- 

184IC 497-12RR 149-ld59ITB 470- 
A I B 1939 Bang 337. 
and Vi—Atsoetadon of merehmts 
lingand promoting interests of mem 
roint and seeds — Opening of Produee 
ment and clearing house— Charging 
nbert— Income from tale of samples 
• tatixie analysts and penalties levud for 

of r«f«— roxaiifity at profits and 

inc assevbee was an Association registered under 
S 36 of the Compatiies Act, known as the Karachi 
Indian Merchants Association It had no share capital 
on which dividend could be declared nor bad it any 
shareboldeTS Its object was generally to protect and 
promote trade, commerce and industry of Indians In 
ebewheie, and in particular to advance 
•ct the business and trading interests of its 
There was a certain mutuality between the 


• who utilised its servlets The 
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INCOME-TAX AOT (1922), S 2. 1 INCOME'TAX ACT (1922), 8. 3. 

////■/, (1) lii** th« activtiies of the Association \n'^ttannf It it part cf Bnhsh.tndta tui:ejuently — Losttf 


Kay of penalty (or trading in conlrs"*- *- -* *- — ’** 
and regulations did not constitute 

business vbicb would be taxable • 

Income tax Actor under any othe 
(3) that nbeiher a surplus or saving was a profit or gam 
did not depend upon the objects of the Association but 
upon the origin of ibe suiplus or saving, upon the exis 
tence of a common endeavour and a common fund. 
(/Jjfjr J.C. Old Tinhit.J) COMMlS^IONFR OF IN 
COME Tax. boxibay V Karachi Indian Mer 
CHANT ASSOCIATION. 1939 I.T K. 694. 

■ ' '■ Sa 2 (4) and 10 — "Ba'iness*’—Assf«see owning 

coSeecstate and working same— If cartics on “business’* 
Set INCOME TAX ACT, S. A (1) AND (2) 

(1939) 1 ML3.46(P0). 

' Ss. 2(4) and Vi--Prcfitt~-Mtaiur<mtnt f<ti 
rtahitd hy Karachi Cltawii/r tf Cemmirtt Irom $tl 
frtUlt tt buntitts^TaxaMily, 

Before there can be mutuality betneen an Association 
ajtd Its members, the »etvlcei mu'i be <upplied by the 
Association to its members as such services for which the 
nembers themselves pay from wbicb payments any sur- 
plus U saving and not profits or gains The nature of 
the services or the purpose of the Association is not 


for tennis on payment by the individual club members 
and a Chamber of Commerce which supplies a measurer 
of merchandise On payment by Its members Both are 
employees of the Association provided at the cost of and ' 
for the benefit of its members, and if there is a surplus 
or saving on the year's working, it is not taxable profit or 
gam. It may te banded back, it may be kept for some 
future contingency, the lest is whether it is the members’ 
money The members of the Karachi Chamber of Com 
inerce provide for themselves certain facilities in trade 
such as a measurer of men.handi*e and pay for these 
facilities. They combine as a Chamber and provide 
these facilities for theniselves as members of that Cham 
ber and they pay more than is actually necessary for the 

provision of these services H- — ”• ** 

fees and charges realized by th' 

Commerce from its members ■ 

They are not profit on trade wit 
(4) and S. 10 Income lax Act. 

fact that the office of public measurer serves not only 
members of the Chamber but members of Ibe public as 
well or that the members are incorporated as a Chamber 
under S 26, Companies Act, does not de«iroy the 


-^pSs 



British India could not be set-off against the profits from 
the investments 

Htld that when the assesses worked the sawmill 
Burma was part of British India, and reading Ss. 3 and 
4 together— Ibe sections should be so read the loss must 
be deemed to have been sustained in British India, and 
therefore Ibe set-off claimed ought to be allowed. 
{traib, C.J ,Mad)iavan Natr and V aradacharier , JJ ) 
COMktlSSIONER OF INCOME TAX, MADRA« V. VaLU- 
AKtMAi ACKi IL.S (2939iMad S88» 

180 I 0.270 = 11 E.M. 683=1939 MWN 112- 
40L.W.21-AIB 1939 Mad 77= 
(1939) iMLj. aicr.B). 

— — 5 3 — vf tn'iividuaU''—Mianing—' 
If tneludu aisteialien tf cfrifaniti—Aifi/daiad Mill- 
etontrf Aiteciatitn 

The expression “association of individuals" in S 3 
of the Income tax Act does not Include an association 
of companies “IndHidual" must mean a human 
being, and therefore an association of Individuals must 
' ... , jjjj Ahme- 

* ling of 61 mem- 

lies and one an 
an as«oclation 

" ' >es of S. 3 of the income tax 

nd iVadta, J ) COMMISSIONS^ 
■iBAY t> ahmedabad Mill- 
ILE (1939) Bom 451- 
i 180(2) -19S9ITB 369- 
41 Bom LB 656wAIB 1939 Bom S63. 
— — Ss Z miS {l)—Aisocialien"t/ indiiidua/t'’— 
"OtontTi"— -Meaning nf — Wakf pr-eper/y— Mulwalli— //* 
earner— Liahlily la te taxed in rupee! tf ineome tf 
vtakf preperty 

I A M^omedan owning several immovable properties 
I executed a de*d of arakf in respect of the same appointing 
I himself, his wife and his two sons as mufwath!. and 
Conveyed to them the said properties to be held in trust 
for the purposes declared m the deed of wakf. The 
ewrw8//i/ were directed to collect the rents, and, after 
defraying all charges, to pay 4 of the balance of Ibe 
i income to the settlor's wile for life and the other i to 
Ibe settlor's children. After the death of the wife, ber 


the income of the xvakf properliev under S 9 of the 
Income lax Act, and as<‘es<ed the mulwallii as the legal 
owners of the loakf properiies. 

I/eld.(,l} that though the propefties were validly 

- — rtiigioQS 

- w .n a««ocia. 

• ■ 3 of the 

« • ' ■ ! of S. 9 of 

■ ■ • '.I ■ ' ■ • ■■ aerefo 
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INCOME TAX ACT (1922). 8 8. 
assessed iu regard! the income of the vtakf properties 
onder S 9, (5) that according to law tie Income tax 
aalborines were bound to assess so /<r as the income 
of the wakf properties was corrcerned, directly the bene 
fidaries mentioned in the viakf deed 
Deaumunt, C J — The language of S 9 (1) doesaeem 
to involve that the asses'ee must be the owner of the 
properly from which (he income is derived but iri order 
to bring the section into conformity with the *' 

scheme of the Act, the words 'of which he Is the 
have to be read as meaning of which annual 
he is ihe owner 


the person who is liable {Etaumnnt, C J and Kentu 
-far-, y ) COMMISSIONEK OF iNCOMETAX UOMBAV S' 
ABUCaKEK AlinUL KhllMAN 

IliB fl939)Bom 284-18210 712- 
12BB 33-41 BotaLIl 232-1939 tTll 139- 
r^. AIB 1930 Bom 105 

35 3 and 0 — Intaritblt filale under l/mdu 

Mitaktktra L^ui-^lneame atitttahle m hand! of . 

holder at individual— Oioner’ —Meaning of. 

The income of an impartible estate to which the 


INCOME TAX ACT (1922), 8 4 
acquired the assets of the old company agreed to allot 
certain shares and debentures to the asscssee, but the 
agreement was not fulfilled, with the result that the 
assessee lost a considerable sum of the mon*y of bis 
original investment made in the old company 

Held that the difference between what the as*e'jee 
has in fact got and what he originally invested was a 
loss which was clearly a loss of capital and therefbre it 
“ ' ‘x* • 'i • ' • ‘ purpose of 

■ . . ■ 'C J and 

■ ■ OM£. TAX, 

823-18210 841-12EP 8l = 
A I E 1939 Fat 107. 
* ‘ * me '—Permanent lease of land- 

paid by Utste to lenor— Capital or 

.. rmancnt tease the landlord or lessor 
permanently parts with Ihe direct enjoyment of the 
property by hiirself and Ids successors, and the lessee is 
the pnrchaser of a large interest therein The je/amr or 
premium paid i>y the tenant to the landlord which is 
paid once for all and IS riot a recurring payment is not 
Income’ within the meaning of S 4 of the Income tax 
Act bat mast be treated as a capital receipt which is not 
taxable under Ihe Act 

Manokar Lul, /—Though it would be Impossible to 
lay down a hard and fast rule that a salami can In a case 
•* •••• » 


1939 IT E 427 | 

— — S* 3 sod 4 (3 VJl)“‘ fneome '—Su,< by widno 
tor poiieiiion of movable and immeiabii propertut 
left by her kutband— Deere* in favour of undom 
awirdingeertaln movable properliet and alto damaget 
for virengfut dilention of movablet—Heteipt of turns 
towirJi damages— Taxability 


A claimed to be in rightful possession of all the proper ] 
tlesas rightful owner Ihesultwas decreed in favour | 
of the widow the decree awarde-f certain movable pro- I 
perile* to her and also awarded sums as damages for I 
wrongful detention In the year of assessment the | 
widow received certain amount towards damages awarded i 
by the decree i 

l/eU, that the sum re*elTed by the assessee by way of | 
d4mig"s was not ar - .ii i*. ■ • .» 

^Harriet C/, ha' • 

COMMI*!SIONFR OF : ■ • 

V FRAVAOKUMARI • _ _ 

88 4 and H—Anetire hiving eka'es smCosn 

pany—Lifuidation of eompany an! formation of nrto 
ComyiHf—Agseem/nl by latter to allot shares and 
debenture! to aitetiee—A' n fuifilment—Aiieiiee losing 
murk of originally inieilel moniy—l^n^lf (an be 
taken into aeeouni in aliening ineome 

Theatsesaee purchased shares to Ihe value of a big 
•mount In a limlied company The company after 
wants went into linuidaiion and out of that ( {oidaiien 
a new company wat formed. Thb company having ' 


■‘—‘—8 4 (1) BDd (2)— Foreign tneomt—Coffet 
grown outnde /trunk fndsa— Green eoffee eured end 
then told sn Dritnk India— Proeeeds retamel there— 
Whether mrome eeeruingwithin ffrillik India— Whether 
exempt from tax 

The as>es‘ee was the owner of and worked coffee 
estates in the Mysore State outside Urilish India, main 


brought to the place within liritish India in their raw 
stare and he had the raw co^ee cured for payment 
within Eriiith India where afio he Sold through bis 
agents and real sed and retained the proceeds lie kept 
a separate staff in Brit 'h India for Ihe operations which 
be conducted there All the operations connected with 
the culiivation of the coffee plants and the collection, 
transport and tale of produce were conirulled from 



coffee for profit 

//e/<f,that the as«essc« was carrying on a ‘ buiiness" 
within Ihe meaning of &s 2(4) and 10 of the Act inas 
much asihe profit which he derned from his land was 
iteiivett from the business It war |mpo*slble to regard 
the green coffee itself as Income within the meaning of 
the Act. or arbitra ily to divide into two parts the busi> 
j ness operations which most be regarded as a whole 
j ttetJ further, that assuming that the asiesaee’s 
I income had accrued without llriiUb India and the second 
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INCOME-TAX ACT (1922), S 4 
proruo to S 4 (2) was applicable, the assessee must ii> 
an; case be held luble to tax under S 4 (IX by reasoft 
of the fact that the inco-ne was re<-eived b; htm original 
ly, and as income in British India and that no part o^ 
the income in question was exempt from taxation by 
virtue of the second proviso to S 4 (21 of the Act Vf 
M L.J 474 « I. R 62 I A 215 = 14 Pat 623(PC) DiM 
(.Sir Gtergt RanhH ) COMMISSIONER OK INCOME- 
TAX, MADRAS S Mathias 66 I A 23= 

.LE (1939)Kar 60=11EPO 123^ 
20PLT 97 = 1939 A WR PC>8^ 
1939 ITR 48=41 BomER 157 << I 
1939M WN 667 = 178 1 0.900= I 
43C.WN 225= 1933 OLE 1 = 19390 WN 68= ' 
680LJ 58l=49LW 1=5BE 209 = 
AiE 1939PC. 1-(1939) 1MI,J 45(PC.>| 

■ Ss 4 (1). 42 and 43— ani 

Buimett conntctiei''' — Nct-rraittH firai 
acting Si managing agtnt cf ferttgtt tompany anJ I 
Aaung rigkt ta eammttnini en is/et at uffiHf sj<rnr«-- I 
firm ogening iraiicA III Britisi Inita ana tufpiytng 
gtaii ftr la/t—Cemmistinri—raxaii/tly. 

It i« manifest from the language of S 43 of the 


appuiD'eo N. U ut bons o( Indore, as ibeir managing 
agents under a contract of managing agency. Whereby 
the latter were to receive a certain percentage ol 
eommifion on the net proGis and on the gross safe pro- 
eeeda besides a 6xed allowance as the selling agents of the 
Mill-; they had alio authority to open branches and 


under their control and supp'ied goods to that 
which were sold in British India and received 
Sion on the sales so effected. Under the cor 
managing agency, the commission did notbec< 
able until the annaal aecounis of the company Uhe 
Mills at Indore) had been taken hut the cUtm to the 
commission was depen 
Briti'h India N B 
tax on the ground that 

tfieir agents ander $. 4.S oi the Act and that Ibeie was 
businese connection between the two, bat the assessee 
objected. 

A/t/'f, on reference to the High Court, (1) that 
though the Grm N. B. & Sons were only entitled to 
receive Ihe'ir commi'sion when the annual accoun's oi 
the company were made up, their right to the commis- 
sion accrued upon the sates effected at Cawnpore. and 
the commission was therefore in ihe eataie of profits or 
gams accruing or arising to the non resident firm N. B. 
& ''ons through or from a business connection in 
British India witbin the meaning of S. 42 and most 
therefore be deerned to be income accruing or arising in 
British India; (2) that since there was ''business con- 
nection" between the branch at Cawnpore rtpreseniing 
in British India the comnany at Indore, and the non* 


I INCOME-TAX ACT (1922), S 4. 

I -S 4 (.2}—/1pplieaii/ily — Receipt ef profit! iy 
I aiiesiee in B’ltilk /ni/ia—WAal amounts to^Lean out 
ef fofttgn profits to person residing in British India— 
If receipt of profits in British /ndia. 

Income, profits and gain', to fall within b. 4(2; of 
the Incooie tax Act, must be received in or brought in 
British India by or on behalf of the assessee. Where a 
bondi IS purchased for the assessee in respect of his 
profits or gams of a foreign business and sent by post to 
his osmmission agent at a place in British Ind<a, who 
realises it there and credits it to the account of the 
foreign shop. It was contended and found that the 
comcnission agent wanted a loan from the asvessee and 
that the amount represented the same. 

Held, that the commission agent by his agent the 
post office bioughc the money represented by the hundi 
into British India, that be must be deemed to have gone 
to the asse'<ee's foreign shop and borrowed the money 
, there or as though he had arranged the loan by post and 
then sent a messenger to bring bai.k the money, and that 
therefoce it was not taxable under h*4 (2) of the Act, 
|(5/<wr<-. C.J, end Bote, /) COMMISSJOSER OF 
1 Income TAX, U. P. and C. p.v. Seth Mathurdas 
UOHIA. 1939 I TB. 160. 


capital end in part as prefils^Wilhdratval from 
foreign tnsmtss and remiltanet to BntiiA India— If 
taxable as profit! 

The assessees who were partners In a money lending 
firm in foreign territory carried on the same kind of 
business in Biituh India. The foreign firm was com* 
pelledtotake over In satisfaction of debts dae to It 


contended that the profits represented by immovable 


I walsof proBls (LeaeA, C. J , Maihavan Hair and 
VaradeeAarxar, Jf) CHIDAMBARAM CHETTIAR r. 
COSSMISSIONCR OF INCOME TAX. MADRAS. 

ILB (I9S9)Mad 460=18010 133 = 
n E M, 660= 48 L W. 957 » A.I E J9S9 Mad. 78 = 

I (1939)lMiJ.43{rB). 

- — S 4 (2)— i'fAp # — Remittanee of income ft on 

abroad— /f remittance ef profili—fresumpiion—Halure 
ef — Remittance from general account before atcertam- 
mint ef profits— Taxability, 

The presumption that where money is remitted from a 
business abioad where profits have been rnade the 
remitunce is a remittance out of profits is rebuttable 
Where a partner receives moneys from the general 
account of the firm before profits are ascertained, the 


appoint and discharge employees. Under this authority 
they opened a branch at Cawnpore in Bniish 
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INCOME TAX ACT (1922), B 4 

Whether a parlicular object or purpose is of general 
public utility so as to be a charitable purpose isnotto 
be decided by what the testator or settlor considered to 
b° beneficial to the public The Court ha< a responsiU* 


object I 
4f3) 

•liitt ) I 

Trustees op the Tribune /« re 

6BB 896 = 12EPO 33-1939PWN 651» 
60LW 339= 1939 MWN 967=700LJ 1«2«> i 
1939ALJ 861^41 BomLJl USOb 
(1939) ITB 416 = 1939 A WB (PO)118= 
1939 0WN 678=19390LB 466 = 18210 882= 
43 OWN 1065 = 20 PLT 629- 
AIE 1939P 0 208-(1939)2MI-J 444 (PC) 

S 4 (3) (vll) — Afip/ie liilily — J‘urtiau if 
asietue of larfe area of iuildxng site — Sale after 
several fears m small plots to several persons— ^Profits 
earned~It taxable— Claim to exemption as casual and 
non leeurriiig reeeipis not arising from business— 
Sustainalilitf 

of bu ' 

I9l5 

this a , 

1934 and 1934 1935 and dented profit by the sales 
There was nothing to show that the assessees at the 
time of the purchases Intended to baild residential 
houses, they never applied for sanction to build on the 
site The Income tax Authoniies came to the con 
clubion that there was abundant material to show that 
from the beginning the assessees had the intention of 
doing real estate business and waited all these years for 
the price of land to go op and that their watting had 
been rewarded by the high price fetched The 
assessee s claim to exemption under S 4 (3 
Income tax Act was therefore negatived ot 
that the receipts were not of a casual or 
nature wtihin the meaning of that clause 
Held that the conclusion anived at w 


INCOME TAX ACT (1922) S 10 
anee allowances, (^Beaumont C J. and IVadta J ) 
Commissioner OP Income tax Bombay s' D R 
Naik ILB (19S9;B0mLB 445-184 1G 836= 
41EomLE 652=(1939}ITE 362= 
• T*: *939 Bom 362 
- , ’ — Meaning of 

. — Liability of 

* TAX ACT Ss 

■a aNl< s \i} wa xiulu L al — aa39 1TB 1S9 

S 10 and B 81 — Applieabthiy— Dividing msu 

ranee eompany — // mutual soaety — Liability to income 
tax in respect of luiiness 

The as essee known as the Central Popular Assurance 
Company Ltd and registered under the Indian Com- 
panies Act had a subscribed capital of Rs 3 500 divided 
into shares of w hich half bad been paid up The objects 
of the company, as stated in the Vemorandam of Asso 
ciation were (1) to enable its members on the basts of 
mutual benefit to make provision after death for the 
families dependents and relatives (2) to obtain help on 
the occasion of certain ceremonies and (3) to obtain 
relief m old age or in the event of physical fitness The 
company maintained and worked four diSerent funds, 
and any one wishing to be a subscriber to any of these 
funds had to pay a small monthly subscription as also 
an annual subsCTiplion of a like amount the sum pay 


of the subscriptions received after making certain deduo 
lions and adjustments were simply divided out amongst 
(bosesabMnbeTs(or their heirs) whose claims had 
matured during that year The company was not the 
same body as the policy holders at all The company 
and those whose money they collected and in part re 
tamed were quite separate and distinct parties It bad 
directors and shareholders and a nominal share capital 
quite distinct and separate from the policy holders and 
ibeir premia 


S 9 — Scope — Asstssee sale surviving co parcener 

af Hindu JO nt family— Income derived fremtmmotaUe 
property belonging to itm as residuary legatee subject 
to payment of allowances to widows by way of mamten 
once — Right to deduct maintenance allenaances from 
income 

here the whole of the income of an asses^e who is 


maintenance allowances are a 
the property being declared to 
residuary legatee subject to the 
ances by way cf maintenance 


pii upie II voiveu or app icauie (Daiis j i, ana s.ovor 
/) COMSllSSIONER OE iNCOJIE TAX BOMBAY V 
CENTRAt. Popular Assurance co Ltd 

ILE (1939;Kar 779-(l959) ITE 293= 
A IB 1939 Sind 293 
■■ S 10 and B ZZ.— Applicability— Dividing 
Insurance society— Liability to tax— If mutual benefit 

ly applies to the 
society when the 
Rules of the com 
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INCOME TAX ACT (1922) . S 10. ; 

/.). COMMISSIOSKR OF INCOME TAX, BOMBAY j 

V. IsDiAS Reues and Benefit Insurance Co ' 
Ltd (1939)IT.B.S11=A1B 1939 81fiaS01. 
— " Ss 10 And 12-^APplitaii/ity~Pitrtiaie cf ! 
dttrrr—ExtcuUen tf kandnctt for fart af frite~- 
Zarfisift hast far term fcr tatarut^Arranft^tnt ta 
vnft eft fnnztfil and inifreit -ariliin term — Initrttt an ^ 


INCOME TAX ACT (1922), S. 10. 

ABDUL HUSSEIN. 180 I C. 823=^11 BS 193 = 
AIB 1939 Bind 61. 
— -S 10 — Asutset firm partner m anoth r firm— 
Lea in the heger partnership— If ean he set-off against 
gams ef the assessee firm 


Where the asse«ee Grm entered into a partnership 
•ilh another firm and in that partnership snsuined loss. 




interest aecrning nnder the decree the interest nnder 
the zarpeshgi amoanl which had been taken into 


//</</,(!) that the caje did not come nnder S 10 
of the Income tu Act as the transaction was not m| 
any way connected with the bii<iness of the asse<see ; 

(2) that the notional payment of interest could not be 
said to be an eapenditnre solely for the purpose of 
Risking Or earning income, onder S 12 of the Income- 
tax Act, asit was solely for the purposed thedecret. 

(3) that though it may not be purely a question of fact, 

there was no substantial question of law within the 
meaning of S. HO, C P, Code {H • ' 

Werl.J) DUAKESWAR PRASAD Na • 

V. The Commissioner of incok 
AND Orissa, 

**■ -Ss 10, 22 {Zy^Assestee earrytng an monep- 
lending imtness and owning inimevaile property— 
Advanre of money on morlgagr of property— Property 
Subsegnently purehased by atseaet—Asusset selling off 
Prop/rtf tor Itisir amount and showing n for first time 
tn suisefueni year’s aeiount at item of money-lending 
busintit— Fight to claim a endst for loss. 

The assessee, who was a money lender and aho ' 
owned immovable properly advanced a sum of Rs 
30 000 on a mortgage of certain property. He sobse 
quently purchased the property m satisfaction of the 
loan and thus became the ostensible owner thereof from 
the date of the purchase It stood in his name in the 
Government and Municipal records and he dealt with it 
as an owner In the returns of ihe income submitted \>y 
him under S. 22 (2) for ansessmenc of income lax be j 


Held that on the facts, the Income-tax Oflicer w 


1 J.„ ii*i. Oo'-a.-oj **«* A. lAi 

I 1939 IT B 269 = 1939 A L J 419 = 

A.IE 1939 All 341 (FE ). 
* — debt— AssBSSie having money- 

another partnership business— 
10 latter— Loss in latter— Mort- 
.essee m respect of his share of 
* bad debt deductible in assess* 

ment of prohts of money lending. See INCOME-TAX 
ACT.S 66(3). 1939 I.TB 149. 

■S 10(2)(IY) proviso {£)— Claim to depreeta' 
non— Duty to give Partieulars— Effect of failure to 
give particulars 

IVherean assessee claims an allowance in respect of 
depreciation, he must give the particulars required by 
proviso (e) to S l0(2)(iv)of the Income tax Act, if 
he does not do so, the Income-taa authorities would be 

,. c.j ... r , allowance (LeaeA, 

• ■ * /aradachanar, JJ.y 

• • COMMISAIONJK OP 

• •• • . (1939) Mad S97- 

loiiw *wM 773-43LW 305- 

1939M'WN 165“^1939)ITR 76- 
AIB 1939 Mad 357= (1939) 1 M L J 402. 

Ss 10 (2) (vl) and 26 (2)— 'Ai’eisee‘’—Aiieii- 

ment under S 26(2 ) — Right of sucteiinr m iuiinrato 
depreciation allowante of prmous yean 

The word "assessee” in S 10 (2) of the Income tax 
Act, in ihe case of an assessment under S 26 (2). 
based on the profits of a predecessor, must refer to Such 
predecessor The word ''assessee” cannot in su’-h a 
case be interpreted as meaning the person by whom the 
income-tax assessed is actually payable. 1 he successor 
IS for the purposes ot assessment under S 26 (2) to be 
: assumed a^ his predecessor wiib respect to the preiious 
year and the profits have to be computed on this 
assuRiption. For the purposes of notional as^es-ment 



Sutinestin lifuidalion laien aver by assess 



the lo's be sustained by the tesaleof the properly many I taken over by the assessee for the purpose of rcnniegit. 
years after its purchase (Rupehand «»./ for a certain price, and be has to advance various »oms 

Mehta, 'JJfi COMMISSIONER OF INCOME TAX F. I of money to the liquidators and to Invest capital he 
Y. D. 1939 — 42 
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INCOME TAX ACT (1S22) S 20 , 

cannot claim to include tbe losses incurred in previoua I 


be a part of tbe consideration (or the sale and Iherefc » f 
cannot be taken into account in determining t 
Original cost to him Hut sums spent by him 
making additions to buildings and machinery must 
taken inio account in calmlating the depreciation to i 
which he would be entitled {/fta! Ahmad aniCtdUt I 
JJ ) KaMLAPAT Moil LaL ff I 

(1939) ITR 374 
S 10 (2) (vl)— ‘ OrigiiJal foil to atteuee — 
Ascirtainnient— Hindu /oint family — Ginmngfaitery 
~AIlutmtnt at parltitoH to ant mtmitr at ttai 
higher than that far whitk it was arfiii » ^ * 

C lUulatiOH of depreeiatioH value— fi 
(a>e go i^ejrd dood of forf/ 

<4 and B who constituted a loint 
decided to separate and divide the 


INCOME TAX ACr (1922) S IS 
having operated as an assignment of a share of tbe 
‘ 'er of Property Act— no 

icome of the assessees 
/) COMMISSIONER 

• s tTA Sons no 

>4=1939 IT E 195= 

■ \ In 1939 Bom 283 

“ ““ ’ — Afortgige — 

aiii—Realitaiion 
tubsequenily dts 
fsenting etrafed 

income on cath basis~Legality— Change of syttem to get 
over hmitatioi —ff }usttfied 


Itjearsthis interest nas a«essed aniually 


Rs 


fraud found in the bid 

Hetd that the Income tax odicer was not precluded 


> 13 

did not apply totheca*e at all (2) that the assessee 
wasliabi to be taxed under S 34 only such portion of 
e . ''•ducting 

I basis 


of Company arrangingv/tlA itronger for loan to fi tan e 
<empanY~Agree>ntnl attigning gortten of eommitseoH . 


in need of funds The loan was arranged at a certain 
rate of in erest and on security The assessees agreed to 
give and assign to the lender a share of the comm ssion 
and remuneration which they would be entitled to 
recover from the company Tbe company also was a f arty 
to tbe agreement The as essees claimed to deduct out 
of their taxable income by way of commas on the 
amount of comm ssicn which they agreed togveand 
assign to the lender who advanced money to tbe 


h the 


was 
roSts 
d the 
m of 

vb ch 


orities 
est on 
pen to 
en the 
so as 
S 34 

• 'd the 

Income lax otbcer 10 see is iiui a sysie i ui al uui t to be 
kept by the assessee in respect oi a pariicoiar loan which 
V arr-n ri but the system 

■ adopts fur bis 

ch he discloses 
n the account 
en be open to 
■ e the accounts 

I and to ptoceea in any way II ly Cl uuse uy acting under 
I tbe proviso to S 13, but on exercising a jud cia] discre- 
tion Ah and Atanohar Loll JJ) COMMIS 

siONCR OF Income TAX Bihar and Orissa p Jug 
Saii Muni Lal Sah 6 BE 101 = 18510 83 = 
1939 ITE 522 
\Z— Building eonlrar/or—Aceourilt i/pt en 
rntreantile bant — Brohlt~Aiieitme> t of— Fart of 
amount ipe it en eanitruehont nut realised— Effect 

Where the assessee a building contractor has been 
mairtain ngaccounts on th* mercantile system of accoun 
ling he IS 1 able to b' assessed on the profits shown in 
tbe accounts even though a portion of the amount spent 
by him in making the constructions has not been realis- 
ed Uqhal Ahmad and Batpa,,JJ) KRISHNA &ro. 
/« ra 1939 ITE 613 

3 IS—Conitriieiion and tcopc— Upon tueh 

, batit and in lueh manner —Afeaning of—Aisrssment 
bated tofelyon local reputation and condtUoni of butintss 
Legality of 
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INCOME-TAX ACT (1922) S. IS. 


basis (ind«r S 13, and an assessment «hich is based I 
«ntirtl) on local feputation - — .f.i.- i 

bcsine'S during the ]ear is 
to be based on evidence on • 

pariment isempan-ered to a 

vnih the provisions of S. ]3. Mi 

Batfii . jj ) Ram Khelxwan and SahuThakur 
Dts./'ire. 1939 ITfi607 

■ — Ss. 13 and ^—RilaUn affhcaiility 
Where no return has been made at all or if a return 
bas been made and the notice given bas riot been com ' 
plied niih, then S. 23 (4) of the Income tax Act appbes 
and the Income tax Odicerhas to make the assessment 
to tbe best of his judgment But vrheie there has been 

a r.fnm and fhc nnlim haS hern rnmnliM *i«h and 11 IS 


INCOME-TAX ACT (1922), S. 2S 
*• •» '".R (1939)Mad S97» 

M 773 = 431. W 805= 

• 65«tl939) 1TB 76 = 

• ‘ * '=(1939)1 ML J.40Z 

— ~~S. IS— /’rrtvM — Aisttsmtni undtr~Mmey' 


a money lending firm, arrives at an income based upon 
an ascertainment of the average inieiest pencniage on 
the wholecapita], it cannot be said that it is an arbitrary 
way.or a mere guesswork Nor is there anything 
vindictive, capricious or unfair in what the ofticer has 
done istom, C J and Bos‘, J ) CUMMISSIONER OF 
iNCOHE-TAX. C. r AVDU P.v BaDRIDAS 

1939 I T E 613 •= 1939 N L J, 553 
— — S 13. proviso— /Vtrr^r/i/y of deducing ineamt 


proviso to b 13 gives the Income tax Ofhcer as wide i 
if not wider, powers than he is given under S. 23(4) 
and It i« not unreasonable, because S 'A'-— • »* •- 

a case where the asjessee does noth! 
provi<o applies where the aises<ee 
p-isitively false. (Sf9"t, C J. and Botf 
SIGNER OP INCOilE TAX. C. P aHO UP*- BaIihI 
DAS 1933 I T.B 613 - 1939 N.L 3. 653 

— — Ss 13 aad 23— Bo9k$ at 
unrt/iaili and rt/iettd—Batit at eempuiattan at preAit 
and atstiimtnt. 

b 23 of the Income tax Act is concerned wiihasses*- 
Dent and S 13 with computation. It ts not tjuite 
correct to say that an aises-tnent 'hould I * 
theprovKO to S 13 when the assessee's * *' ■• I 
unreliable and rejected, though it must, •< * * 

stances, be in aecocdan-'e wtcb a computation maoe 
under the proviso to S. 13 (Sian/, C, J a»d Bat/, J') 
SkaMRAO B DFSHMURH V. COMMISSIONEK OP 
INCOMETAX C P StU P 1939 ITB 616 

Ss 13 attd 23 (3)—fl/lattv/ uaf/ an./ efft/i— 
An/n/t nal adapling praptr m/liad at a/zauntme— 
Frec/dur/ — Pauicr a{ In am/ tax OfSc/r la r/t/et 

All that S. 13 of the Income-tax Act really says is I 
that if the method of accounting employed by the I 
assessee is 01 e which does not properly disclose the 


Under S. 13 proviso of he Income-tax Act the 
Income tax officer is the <ole judge on the que-iion of 
come from the method 
le asses>ee, and if the 
IS not objected to. its 
the subject of a refer- 
lenceioibe High Court under S 66 (3) of ihe Act. 

A^'rogr./) Kamachandra Tolba Teli v Com- 
.MissiONEft OF Income-Tax, c P andU p. 
j 19391IR 151. 

-——3 22(3 )— applitabihly 
S. 22 (3) of the income-tax Act is intended to enable 


fal«e (Stan/, C J and Bat/, J ) CuMMiSSIONER OF 
INCOMETAX, C. P ANDU P V BVDRIDAS 

1939 ITS 613-1939NLJ 553. 
— -S 23— Computation under S 1’’— Diffeteuee. 
S// INCOMETAX ACT. SS. 13 AND 23-RELATIVE 
APPLICABILITY 1939 NLJ 653. 

' — S 23 (3y—Frac/dur/—Astetstii atcauHtt un- 
lahailt—Atutst/'t tuilure to product evid/nte — Outy of 
incvm/ tax Officer — Power to take tvidtnce and make 
iHfiry — Ati/ttm/ne under S. 23 (4) — Different/ 

s 7t r rh» inrnmp t!>T Act, if the account 
unreUible and are 
oduce evidence on 
ke a proper as-ess 
Income tax Officer 
laierial for Ihe pur- 
*sion He can call 
and when he bas 
ust consider it and 
ts judgment The 


S 

b 13 of 
method of 
the Income 
ing which ! 

Nor can th 
because th<. 



(Leaek, C.J., t,tadhaian A'nrr and Varadackartar, JJ^ I “ S. 23 '3) — Scepe~DHty of /ticai 
MUTHUKARUPpaN CHErriARf. Commissioner orlJ/kaunHaii/ctankanjat attettnunt 


tax OK-tr~ 
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INCOME TAX ACT (1922) S 23 | 

give him oppoitumtyto show cause— ConUntt at asteu \ 
ment order 

Though there is nothing m the Income tax Act vhich 
imposes a duty on the Income tax Officer who makes an 
assessment under S 23 (3) of the Act to d sclose to the 
assesseethe material on which he proposes to act natural 
justice requires that he should draw the assessees atien 


INCOME TAX ACT (1922) S 26 
■ S 26— P/ehee under S 22{2')— Death of assessee 
before filing return — Question ti assessee vias sueceedei 
bf another— Power of Income tax Officer to give 
finding 

Per Mukherjea J — The proces' of assessment begins 
with the service of notice under S 22 (2) and it con 
tinaes until some order of assessment is made If there 
fore after aforesaid notice has been received by the 


(1GS9J1 ML J 451 
' — S 23 (3)— Scope— If controlled or modified by 
S 13 Income TAX ACT Ss 13 and 23 (3) 

(1939)1 TE 21 

— S 24 — Assessee —Meaning of 
"Sex Mukhertea /—The word as'ess 
used in S 24 in the strict sense of a 
income tax is payable but means and 
zori against whom assessment procee 
started and who has been asked to give 
total income during the previous year 
(.Derby hire C J Kkundkar and Muk 
K Paul & Co /» re 

182IC 270-12BO 32(2)» 
A IB 1939 Cal 196 (SB) 

■ ' — S 24 (D— A'rr'w o/'jtur/Jirvi' doing huttnets in 
shares—Stoek of shares always valued at eost—Dissolu 
tson of firm at end of aeiountsng year—Sharet allotted , 
to partners at market value prevailing on date of dn \ 
tolult n— Difference tf can be claimed as lo t 
A bus ness firm wb ch is liable to be 
income tax is under an obligation to u amta 


pose of an assessment relating to a particular year A I 
firm of partners doing bu'ir i a- I 

beg nn ng of the account ng 
shares valued at certain sum « 

always been valued at cost 

been no transaction in sh ' i 

account ng year there was a d asolut 

sh p and the shares were allotted to 

valuation based on the market value 

date of allotment of shares The 

year of assessment claimed to deduc 

ween the openingstock valuation at 

tion at market p ice prevail ng on 

of the shares to the partners as loss | 


ed in that capacity by 
C J Kkut dkar and 
& Co In re 
270-12EC 32(2)= 
A IB 1939 Cal 196 (SB) 

S 26 A—Appltealion by firm for registration — 

Inquiry into fueilion whether deed of partnership is 
real or sham— If open— Power of Income tax authonlies 

Where certain persons make an application in accor 


(1939) X J. K bJb 
'■8 26 A— Partnership deed—Kegistrabihty — 

Test 

It IS true that no partnership can be registered if any 
partner under the deed is liable to have a variation of 
his share But share does not mean net reee pts It is 
the bas $ of computation from which after other 
rive at 
lership 
b may 

la I r a t i>e «s lu u u I aj into the 

■ I llacy tosay that 

I ot adequately * 

I leir drawings or 
t being given to 
Hence where 

tneparcneisDipoeea is genuine anu i e shares of each 
oartner (as a ba^is for computation and not as a 


Lastello /) CHOUTHMAL, /« r, 


I 13210 d/U-ld BE 4 = A iX 

I A IE 1939 Bang 178 

(2 ) — Applicability to foreign business — 
"lelt due to firm discharged by payment to 
er becoming sole oxaner of firm on dtssolu 
received by partner —Taxability — If 
fits 

the Income tax Act operates not merely 
1 ty lo pay tax but governs also the process 
r of the rax AssessD ent In the Act Is 
senses the process of determin ng the 

i amount of profit or loss and the process of levy ng tax 
but if there is nothing repugnant in the context the 
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INCOME TAX ACT (1022). S. 26. I INCOME-TAX ACT (1922), S, 54. 

'Word refers to the former. Firm X„ carrying on bnsi* I and (he matter there ends, there is no question of succes- 
ness at Sinp^pore, of which as$ts»ee was a partner had I sion to a business within the meaning of S 26 (2) of the 


with this amount and the asses<ee was debited with it in 
April. 1935. In February, 1936, F firm was dissolved 

and the as«es«ee became ' • * — * 

his asse««ment for 1935- 
treated this amount as a 
in Singapore to the a<ses 
profits hing in that firm 

ffi/d, on a reference by the Commissioner of Income- 
tax, that as the a«essee had succeeded to the business 


yy) COMJlISStOVER OF IhCOStETAX. MADRASt- 
MUrauKARUPPAK CHtTTiaR I 

ILS (l939)Maa 269-18110 625- 
UEM 828-49 I. -W 399-1939 M W N 2U- I 
(1939) IT.S 29-AIE 1939 Mad S76- I 
(1939) IMLJ 482(13) 
Sa 29 (2) aad 2i—Aiiii‘"ieni ptteadtngt ' 
Jtartld iul temfleUd durtngfinanrtal ftar—In tut- 
^tiding ytar m/ttitt earr^inf ev iutmtu tueettdfj m 
lutk rafMty iv <inothtr~-Stt'elf far latt $uUainfd m 
freviaut year— If tan he tUitntd by axittue 

Where an assesment proceeding for 1933 34 Is started 
bat not completed during (bat year and during us pen- 
dency in the next year the assessee hitherto carrying on 
business is succeeded in such capacity by another 
person, set-off onder S 34 for the lost susUined in that 
business during the year 1933*1933 can be claimed by 
the as<essee and not by the successor of the as<essee 
The object of S 30 (2) is 10 assess the succes<or on the 
profits of the business, which he is deemed consuuciively 
to carry on during the previous year The language of 
the section itself shows that the assessment is based on 
the assumption that the successor received the entire 
profits of the previous year S 26(2) has Ibeiefore no 
application, when there is loss in Che year of accounting 
in the business in re*pect Co which succession has taken 
■ place, and there are no profits (or which the succes'-or ' 
could be taxed. {Derbytbirt, C.J Kkunikar and 
Mukkenea, JJ.) B. K. PAUL & CO.. In re. 

182 1 0. 270-12EC 82 f2>« 
A I.B 1939 Cal 196 (F B ) 
— — S 26 (2)— Assessment under— Successor in 
bu'lness — Assessment of— Computation of profits— 
Right to depreciation of previous years See INCOAIE- 
TAX ACT. bS 10 (2) (Vt) AND 26(2) 

(1939) ITE 374 

S 2^(.2)—"Si4ecessie’t"—ktea’ts’>e of— Team 

ter cf agency buiiHtet tn malar rare franenr 6rm ta 
another — Trantferee— Aiteiemenl ae tuecetear — If 
luiitM — Pnneiples. 

The fact that the bUMne«8 transferred Is an agency 


. outstandings, tn short, when all chat of which a business 
of the kind can be reasonably said to exist is sold, ind 


j terminated the agency of the transferor and transferred 
I It to the transferee, when there is something more than a 


her - 


the 


-ntials of a 
mere fact 
due pay- 

ransfer of 

• a transfer 

* lOt in any 

way alter (he essential nature of the transaction which 
1$ (be transference of a business of a going concern from 
one to another, the successor. {Davit, J C. and Tyabh, 
y) CoMstisnoNER or incosietax, Bombay v , 
NaRAINDAS&CO ( 193g}ITE 306i- 

AIB 1989 Bind Sl8 
8 SO (1)— af apftal— Denial ef 
liability before Interne tax Offieer if a pre rejumfe. 

There i> nothing in the Income lax Act which makes 
It incumbent upon the assessee to deny his liability to 
assessment before the Income tax Officer to invest him 
with a light of appeal under S 30 of the Act. The 
words of S 30(1) are very general and hence every 
assessee. who has been assessed by the Income tax 
Officer, has an unqualified right of appeal under S, 30 
(t), whether he bad questioned his liability to assess- 
ment under the Act befote the Income tax Officer or 
not. (Zia’ifl ffaien and fiodka Xriikna, //) 
ANANO KumVAR e COMMlSStONPR Of INCOME TAX. 

184IC B27-1939A'W.E.(C.C.)2B5» 
1939 O LE. 666-19390 WN 1017. 
— Ss 83 aad 66 (2) and (3)— “Prejudicial order" 
meaning of— Order remaining adverse to as'essee 
throughout and never altered to his prejudice— If pre* 
ludicial — Question of law See INCOME Tax Act, 
S 66(2)ANu(3) 1939ITE 606. 


8 3i—Applicaiilily to mper-tax 
S 34 of the Incoene-tax Act is applicable to assess- 
ments to super-tax, and not merely income tax. 

C y and iVadia,/) COMMISSIONER OF 
INCOMETAX, BOMBAY f D R NAIK. 

ILB tl989)BOin 445=(1939) 1 T E 362- 
181IC 836 = 41BomLE 652» 
AIE 1939 Bom 362. 
Ba 84 and 85— /fimiwevr —IPhen beeomet final 

— Pamer to eerrect wrong asteitmenl. 

An assessment cannot be said to become bnal and 
. conclusive until the time limited for altering ihe assess- 
I meat under Ss 34 or 35 of the Incorne tax Act has 
I expired . and until such time an assessment may be 
corrected in a proper ca<e. {Beaumont, C J and If'adia, 
r ' ''''MMISSIONER OF INCOME TAX. BOMBAY r. D. 
' . ILB (1039) Bom 445- 

(1939)ITft 362 = 18410 838- 
41BomLR 652-AIB. 1939 Boel 362. 

' St—Conetruction — Aiieitoenl of tetoped t 
- • "'otiee iitued by Income tax Officer— £ng 
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THE YEARLY DIGEST, 1939 


INCOME TAX ACT (1922), S 34 


INCOME TAX ACT (1922). S 54 


if limiUt to facts disco jtred vitthin one year of retd «f 
year of assessment 

Where the ItT-otiie tax Officer has issued a notm 
under S 34 of the Income tax Act he can for the par 
pose of assessing income which has escaped assessment 
rely on facts which come to his knowledge alter one year 
from the tnd of the year of assessment There is noth 
ing in the section which indicates that the inquiry is to 
be lim ted in time To hold that the Income lax Officer 
shall be limite I to facts discovered within one year of 
the year of a sessment is to say something which the 
section doe5 not say and would defeat ll e object of the 
section (LrarA C J Madhavan Natr and Vareda 
ehariar JJ) MUTHAPPA CHETTIAR * COMMIS 

SIGNER OF Income TAX madhas 

ILE 1939 Mad 393 = 18010 820- 
llEM 751 = 49 IjW 255=1939 MWN 157= 
AIE 1939 Mad 302-(1939) 1 M L J 371 (P B ) 

' *B 34 — Con trnctien — Mistake of iaai~ If 
ground fnr fresh assessment 

The words if for any reason the asse«sment is loo 
low’ in S 34 of the Income tax Act are wtdeenoughio 
cover a mistake of law e g where the sole surviving 
CQ parcener has been originally assessed as a member of 
a Hindu jomt family according to adecision of be High 
Court but subsequently the Privy Council bold diSeren 
tly that in such a ca e he can be assessed as an indivi 
dual such a mistake is covered by S 34 ■* ' 

assessment can be made under S 34 (S 
and Wadia ] ) COMMISStOUFR OF 
BOMBAY e> D R Naik ILE (1939 . 

18410 836 41Bo 

(19S9)ITB 362 = AIE 1939 Bom 362 
Sg 34 and 36— .S' ope— If mutually estelume 
Ss 34 and 35 of the Income tax \ci are not mutually 
exclusive and the fact that a mistake might be remedied 
under S 35 is no reason why the as<es ment should not 
be altered under S 34 if the ca<e falls wiihin that 
section (Beaumont C J and H'adia /) COMMIS 
siONKR OF Income TAX Bcmbav*' D R Naik 

ILE 1939)Boiii445-18lIC8S6- 
41 Bom LE 652 (19391 ITE 362- 
AIE 1939 Bom Sb2 
— — S 41 — Applicabiltty — * Mar ager appointed by 
Court 

A instituted a suit against Afor a declaration that he 
was entitled jointly with R to certain properties and also 
for partuion A consent decree was pa«secf the terms 
of 'etilemeiit providing that both A" and ^ Were each 
entitled to equal shares in the properties A partition 
of the proptrlies Was ordered to be effected and Com 
mi’isioners who were appointed for that purpo^ were 
directed to take accounts of the joint estate and divide 
the properties equally between both of them OfBaal 
Receiver was appointed receiver of the properties and 
was invested with the power of dividing the income of 
theproperties equally between A' and R The Official 
Receiver was however subsequently discharged Igr a 
consent order wh ch jointly gave liberty to h ^ ■* 

R to realize the rent of properties on joint 
to meet the necessary expen es The do 
title were kept in joint custody and both 
liberty to invest money which would come to 
and divide the same equally Both AT and Awhile in 
possession under the above arrangemert divided the 
receipts between themselves in equal shares The In 
come tax Officer assessed A' in respect of his share In 
the property presumably including half annual value of 
the property in the assessable income of K under the 
head ‘properly’ A' objected to the assessment invoking 
the provisions of S 41 


Held that S 41 did not apply because m the circum- 
stances A' and ^ were never appointed managers or 
receivers of the property by or under any order of the 
Court wiibm the meaning of S 4l and the Income tax 
Officer did not therefore act illegally in assessing ^ in 
respect of his share in the property {lord Russell ) 
KtSHARDEO V Income TAX Commissioner, 
Bengal 1939 ITe 394 182 ic 5= 

19390LR 396-5 BE 741 = 
ILE (1939) 2 Cal 300-400WN 1009 = 
11 EP C 288 = 1939 OWN 619 = 
1939AWE fPO )a25=1939ALJ 884 = 
700LJ 429 = AIE 1939 PC 163= 
(1939)2 MLJ 893 (PC) 

Ss 42 A— ' ' - 

Business CO * 

film having b 

and earning c , 

1939 ITE 4S2 = AIE 1939 AH 593 
' Ss 42 and 43 — ‘ Business connection — 
Essentials of — Single traniaclion — Suffsetency — Mere 
appointment of agent under S 43 — Effect of 

Business connectiori in bs 42 and 43 of the 
Income tax Act denotes some element of continuity in 
(he relationship between the person in India who makes 
the profits and the non resident who receives them A 
single transaction would not fall within the expres ion 


{Beaumont C J and hangnekar /) COMMISSIONER 
OF INCOME TAX BOMBAY V METRO GOLDWVN 
Mayer LTD 1959 I T E 176-188 I o 640- 

12 EB 109-41 Bom LB 879- 
AIB 1939 Bom 267 


I — Ss 42 aod i3-~Mon resident— Business eonnee 
tion—Kequisiles of 

Whether there IS business connection under S 42 of 
: the Income tax Act depends upon the particular facts of 
I each cave It isnot necessary for the purpose of form* 
I ing a business ccmnection in Bn ish India that contracts 
I between (he statutory agent and the non resident should 
I be entered into in British India or that the profits should 
accrue to the non resident in British India {Leach, 
Cj MadhaPan Matr and Varadachariar, JJ ) COM 
NISSIONEH OF INCOME TAX MADRAS r BANK OF 
Chetiinad, LTD 1939 ITE 1 


— S AQ~SeoPe—If exhauslit/e— .Arrears of unpaid 
>rr<wner<u — /fcroundelt—Eriorily~Order for pay 
merit vnlhout attachment — Competertey 

There IS no doubt that an arrear of unpaid income 
tax due by an assessee IS a debt due to the crown and 
therefore a crown debt and, as such has precedence 
all other debt® The Court can order payment of a 
crown debt due by a debtor on the application of the 
crown without a formal attachment being issued, when 


S bi~Scope — Statement on oath by partner of 
firm before Incenu tax Officer— Certified copy of — Ad 
mtssibiMy irt ettdenee 

A statement on oath made by a partner of a business 
before the Income tax Officer is not inadmissible in evi 
deuce and the Court is not precluded by S 54 of the 
InccHne-tax Act from admitting in evidence a certified 
copy of the statement given to one of the partners by the 
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INCOMT: tax act ( 1922). S 64. 

Income tax auihoriiies. {VaradatMartar and PanJrMg 
Rew, JJ.) VeNKATARAWANA I'. VaRAHALU. 

1939M.V7.N. 102a»60LW 681= 
1939 XT Jt. 660 

— ■ ~ S. &^—Scoft and lifeci ef~~lf ienftrt iumpitan 
eu imcomt-tax Officer, 

S 54 o( the Income tax Act only lays a prohibition on 
the Court, it doe» not confer any exemption on the In 
Come tax Officer nho IS subject to eiery process of the 
Court {Burn.j) VaraDabajam t HErrv Kaha- 
Kavya. 1939 MW.N 377 = 1939 ITS 331 = 
AIE 1939 Mad 616= (1939j 1 M X. J 791 

■ I S. 64— flcope and obie^t of— Income tax return 
— CertlSed copy of — Adnis-ibiliiy in evidence to prove 
contents of leinrn. EVIDENCE ACT, S 65 (e) 

60 L.W. 816. 

■ 3 58 '^-—Intitpre}aUeH — 'VVilheut tnterett'— 

yeantng ef. 

The wo'ds 'without interest' occurring in S.53 Kof the 
Income-Tax A t, mean 'wiihnut taking into account the 
intetest tarnedi on the fund alter u has been tiansferied 
to the trustees (Stane,C.J and Clarke, J") COM- 
MISSIONER OF INCOME TAX C P.ANDU P k. CEN- 

TRALlNDiA bpiNNivG, Weaving a.nd Manufac- 
turing Co, Ltd (EMPRE«SM|LLS^ 

1811C 399=11EN 456 = 19391TS 187- 
1939MLJ.18-A1K ia39KaK8d 
..-- — 3 i^^Sekent ef tke Act v/itk re/erenee ee 
dedaiUent— Hit there' meaning ef 
It seems to be the scheme of the Act that the empio 
jer IS to have the advantage of deduciiors in respect ef 
money which be has contiibuied to the fund, together 
with the increase to the fund which his money has 
earned prior to the time of the tran<fcr of the fund to 
the trustees. He is not to have any benefit in respe-t of 
employee's contributions or interest theieon up to that 
time and he is not to have the benefit in resptiN of any 
Interest that is earned by the fund alter transfer 'His 
share* occurring in the b 53-K cannot be given the 
meaning of ‘hii contributions* It can only mean the 
employer's cnniribuiions and inteiesr •' ••• •• ' 

dale of transfer KSlone.C J and 
MissioNCR OF Income TAX. C • 
CCNiRALlNOtA hPINMt.O, VVEA* * 

FACTUK1NC Co , LTD (tMKUESS Mil tS) 

18HC 399 = 11IIN 45e = 19S9ITE 187 = 
1939NLJ 18-AlB 1930 Hag 89 
— — S 69— ^«/rr made under, ]< 25 — "Actuarial 
valuation’ — Meaning. 

The actuarial valuaiion referred to m R 25 of the 
Rules made by the Board of Revenue under S 59of 
the Income-Tax Act is the actuarial investigation into I 
thecompany's financial condition required by S 8(1) 


43C.WN 926-AIR 1939 P C 190 (PC ) 
— S 69 — Rules made under, A’ 2S— Aiietiahle 
income ef Life Assurance Company— MeJeof deternma 
lion~ Aiieitet't actuarial valuation balance tkeet on 
last dale of last preceding t^iuahon showing defsertney 
— Power of tneome tax pepirimenl to go bthind it. 
Under R. 25 made under S. 59 of the InccaneTas 

Act. "the income, profits and gains of a life assurance 

business shall be the average annual net profits disclosed 


INCOME-TAX ACT (1922), S. C6. 
by the la*t preceding valuation", that is to say, shall be 
arrived at ^ taking one fifth of the surplus disclosed in 
the valuation balance sheet arid treating it 'as the average 
annual income of the business for the next quinquen- 
nium" The ‘‘net profits" in this rule clearly mean the 
‘'surplus, if any" in the statutory form of valuation 
balance sheet of "life assurance and annuity funds (as 
per balance sheet under Third Schedule)" over the "net 
liability under life assurance and annuity transaction (as 
per summary statement provided in Fourth Schedule i.” 
If the assessee's actuarial valuation balance sheet on the 
last date of the last preceding valuation shows a defici- 
ency, the Income tax Department cannot go behind the 
said valuation balance sheet lo find out if there were 
any profits in respect of the period of the last preceding 
valuation. 61 I A 41, Foil. (Lard Romer.) 
Commissioner OF Income TAX. Bengal n Uima* 
LaVAN ASSURANCE Co , LTD 1939 I TB. 402 = 
6BB 772=430WN 926--182IC 179 = 
601rW. 119 = 1939 OLB 411-llBPC 299 = 
1939 OW N 669 = 1939 AW R (P C )129= 
41F.LB 724= 1939 JSs Csss 46 = 
AIR 1939 P.O 190 (PC). 

8 69 (a) Construction— Central Board of 

Retenue—Diierelion and powers ef. 

The words “which m ihe opinion of the Central Board 
of Revenue, is nnreasonable," in S 59(<») (3) of the 
Income tax Act. gives the Central Board of Kevenue 
absolute discretion 10 decide m cases (oming under 
Cl. la) of Sub Sec (2) of S 59, whether the amount of 
trouble to the aise'see is unreasonable, and in thal case 
lo eNiimaie the income in accordance with rules prescri 
bed Hence R 31 of the Income tax Rules it perfectly 
lutra tires and not ultra vires (Davis, J C. and Lobe 
/) Commissioner of Incometax, Bombay f. 
Indian Relief and Benefit Insurance Co , ltd. 

(1939)ITR 332-AIB 1939 SlQd 363. 
S 66(21— Ce'ir/rKf/re/i—' Rreiudietal'’—Mian~ 
tng ef. 

An order which dismisses an application asking for 
. .. he deemed to 

of b 66 (2) of the 
erruled (Lteeh, C /. 
Venlataramara Rae 
and AMu' Rahman, JJ ) SREERAUUUU tHETTV v. 
CoMMisstoNtB OF Income-tax Madras 

ILB (1939) Mad 8SB=ie4IC 268 = 
12BM 428=1939 ITR a63=60 1.W 1.36 = 
1939 MWN 698- AIR 1930 Mad 709 = 
(1939)2M I. J 68(SB )- 
Sb 66 (2) and (3) — ''Preiudiciat" order— 
Meaning of —Order remaining adierxe le assesiee 
throughout and never altered lo his pre/udiee—ff pre- 


point. The Assistant Commissioner submiiied a further 
report after giving the as-e-see an opporiuniiy to state 
hiscave Thereport was again unfavourable to the 
assev<ee. and Ihe Cotnmissioner rejected the claim for 
bad debts without hearing the a«rs«re again 

//eld, on a reference u^er S. 66(3), thal the order 
of the Assistant Commissioner had remained all thr time 
against the assessee and bad never been altered to bis 
preiudKe, and therefore there was no order prejudicial 
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INCOME TAX ACT (1922) S 66 

to as«e'see Tnihm the meaning oJ S Slot S 66(2) 

of the Act 

Held, f irlher, the Commissioner had beard 

the a^sessee in full before calling for a report from the 
Assistant Commissioreri the fact that he nas not heard 
again after the report did not give rise to an; question of 
law {^Harriet, C J an i Afan»har Lall,j) iNDAR- 
CHAND KaCRIWAL V COMMISSIONER OF INCOME 
TAX, B ANDO 1939ITB 606 

'8 66 (2) — Ccilt~Diseretten af Cmrt— Costs \ 
payable by astessee — If limUed or eenfined to amount 
deposited by htm i 

In proceedings under S 66 (2) of the Income tax Act I 
costs are in the discretion of the Court Thereisnol 
provision in the Act that costs payable by an asse<see | 
should be paid from or limited to the sumofRs 100 
deposited by the as'es ee as required by S 66 (2) ; 
i^Davts JC, and Tyibit J) COMMISSIONER OF 
Income TAX Bombay t> Naraindas& CO 

a9S9)lTR 3Q5-A1B l9S9Slnd318 
iS 66 (2)— u/ Commissioner tostate^ues 
tsons of law— Question not speeilieally set out — If eon 
be deeided by Hi gh Court 

On a reference under S 66 (2) of the Income*tax I 
Act It is always desirable that the Coramusioner should j 
state correctly the questions of law ra sed by the stated I 
case but the High Court is not “ ■ j j « _ j 

questions of law aruing from 
Commissioner though not <et 

High Court 8 decision {Dm . » ^ i 

COMMISSIONER OF INCOME TAX BOMBAY V CEM I 
TRAL Popular ASSURANCE CO ltd I 

ILB (1939)&ar 779-1939 IT,B 293- | 

8 66 (2 ) — Queuson of 
facts— Question whstki' on facte 
ding toetety under R 'bX of the I 
Under S 66(2) of ibe Income 
the Uigh Court as a question of 
the plain facts found by the In 
society IS a dividing society withir 
of the Income tax Kales That 

inference i« a question of law \uau s, j i, ana lmvo, 
J) COMMISSIONER OF Income-tax, Bombay v 
Indian Relief and Benefit Insurance Co . i td 
1939 ITB 341-AlB 1939 Sind 301 
I S 66{2)~Quetl‘onof law— Whether assessee ss 
dome Dividing Society buiineis 

It Is open to the High Court under S 66 (2) of the 
Income tax Act to decide as a question of law whether 
on the facts found the business of an asriessee company 
IS a Dividing Society business within ” * 

R 31 of the Income tax Rules ( 

Lobo,/) COMMI«SlONLR OF INCOA 
V Indian Relief and Benefit 
Ltd 1939 ITB 352-AIB 

S 66 (2) and {6}— Scope- 
Reference — Unsucecstful assctiee—Co’is payable by I 
—Set elf againit Rs lOO paid under S 66 (2 ) — Right to I 
—Proper order— Diserclipn of Court 


INCOME TAX ACT (1922), S 66 
assesses for the reference If the assessee is successful, 
ordinarily he should be entitled to his costs which would 
loclode this fee of Hs ICO If the assessee is unsuccess 
fnl, in the absence of special cirr^mMances, there is no 
reason why the fee of Rs 100 should be returned to 
him, by way of cash or credit, in part or in whole The 
taxed costs payable by the assessee to the Income tax 
Commi«sioner cannot be set oS against the fee of 
Rs lOOpaid under S 66(2)wbich would be retained 
by the Commissioner as a fee {Dxvii,JC and Lobo, 
/) Commissioner of Income tax, Bombay t- 
CENTRAL Popular Assurance Co ltd 

1939 1TB 656-AI£ 1939 Sind 364 

-S Scope— Question of law not set out tn 

the reference but arising on the case stated- JunsdscUon 
of High Court to decide 

Thoueh it IS for the Income tax aethoriiies to state 
the questions of law for deci ion by the High Court if 
from the case as stated by him another question of law 
arises Ibe High Court is not precluded from deciding 
the same because It has not been specifically set out in 
the reference {Dans / C and Doha J ) COM 
MtSSIONER OF INCOME TAX BOMBAY V INDIAN 

Reuef AND Benefit Insurance C.0 Itd 

1939 LTB 341-AIB 1939 Sind SOI 
' P ** /oA_c A, r, -of law— Question 
y under R 31 of 

Act the a!*es*“B 

I cannot dispute before and the Commissioner of income- 
tax cannot refer to the High Court any question of 
fact . but the question whether the facts found do or do 
sions of the 
I question of 
ind do or do 
^ 31 ofthe 
Illness IS a 

< • isidered and 

■rif Lobo J ) 

• ■ V Cent* 

. S' ■ TE 293- 

A Z B 1939 Sind 293 
S 66 (2) (3) and {\y— Scope— Reftrenee under 
S 66(3) — Case seat back for restatement owing to 
error la statement of Commistiouer of Ineome tax— 
Commissioner refusing to make re statement on ground 
of Juant of power to nary opiRian — Propriety — Pmier of 
Htgh Court and duly of Commtssimer of Income tax 
Le/, y— Where a ca*e stated by the Com- 


te hear the parties admit vuch further evidence as he 
considers relevant on the point at is»ue and re state the 
case with his opinion thereon Hecannot refu'e to do 


to pass such orders in telation to it as may miisjudidal AfensAar io/f JJ") COMMI'^SIONER OF INCOME 

discretion seem proper The word fee* in S 66(2)is TAX B ANDO v ViaheSHWaR SINGH 

used In its ordinary meaning being the price paid the 18 Pnt 805— 1939PWN 731=1939 I T,B 636 
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INCOME TAX ACT (1922), S. 6S. 

— -S. 66 to dire<t Commit- 

nentr to itaU a cue—CosU of— Rule at to 

The right rale as to costs of an application cnder 
S. 66 (3) of the Income tax Act, asking the Court to 
direct the Commi^'icner of Income lax to state a 
case, is that Costa shoold follow t' ' • — •- 

decision upon the point of law, 
the Coaimissioner, can have no !• 
whether there was a point of I 
shoald have been stated In thi 
cnrasianccs, the costs of snch i 
follow the event (Beaumont 
Central Talkies CIRCUIT ■ 

Income tax. Bomb ay. IX 
29391TB 62 

3. 66 (Z)—QtesltOH of 

S. 76 -A—Refuial on finding th • , , 

ft tkjm and net intended tote acted ufon — tnterferenee 


I INCOME-TAX ACT (1922), S 66.A. 
aiice with the provisions of the Income-tax Act. He 
has to make an assessment under S. 33 (3) of the Act, 
and IQ so doing he has to be guided in particular b; Ss. 
I3andl0of the Act. If the account books which the 
assessee files and which are considered by the Income- 


j Uon for reference~Cem6etency. 



wi«e. ' ■ 

(Grille, 

INCOMf 


■3 66(3 )— of lajt—Attesue odvanemg 
money from money lending iuiineii to fartnerthtp— 
Lau tn latter— Debt due iy farlner to atieiiee for 
thareef lost of capital— Xon recovery— Claim to deduct 
tame at tad debt tn money-lending— Bei'clion—If 
point of lain, 

*V , I--. '^ndine business 

r to carry on 

. • for ihat busi- 

of the money 
jrsbi; ' 

a mortgage bond from his partner lor 

share of the loss, bat realises only a w> i 

the amnonc >0 due from his partner, the balance of 


- -I... } and no question of 

to the High Court. 
'IRAO c deshmukh 

• ■ AX, C P. ANP U P. 

1939 ITS 516. 

S 66(3)— #/■ laui—AiteimenI at flat 

rate—Qu'ilion of rate for ealeulalmg profit! —If one of 
Icr-n or fact. 

Where an assessment is made at a flat rate the ques- 
(ion as CO what 1$ (he rale at which the profits shooU 
I have been calCDlaied is essentially a question of fact. 
(Ifbal Ahmad and Bajpat, J/) KRISHNA & Co , 
In re 1939 I T B 613. 

S 66 (3)— Question of law— Reasonableness of 

« . .......... V rve.„ „nder S.13— 

‘sessee has notob* 

• 13, Proviso 
1939 ZTB 151 

S 66-A(2)-.e/^//»ca/Jf>« under S 66 ^ on 


3 66 (Z)— Question of law— As .v-. 

return of income based on accounts found 
and false — Assessment under S 23(3) 
amtkSs \Zand\Q~-Quettionoflaw—/f, 

Where it is clearly found that the 

making (he return of income forpurpgses 

based on previous fabe basis and Che materials of the I grant a certificate of appeal under S. 66*A(2)oftbe 
return Itself are <uch that the income cannot be properly I Income-tax Aa. (2) that an appeal did riot lie under 
deduced therefiom, It is the duty of the Income-tax | Cl. 39 of the Letters Patent from a decision of the IP 
Officer to make a computation of tha income m accord- I Coort upon a case stated and referred to the 
Y D 1939—43 
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INCOME TAX BULES S 81 

nodertheAct since the decision mereiy advisor; 
and therefore Vi as not a final judgment decree or order 
vritb n the meaning of the clause (31 that the direction 
given to the Commissioner to state a ca e being an 
interlocutory order in a matter m Mhich the Court aas 
legu led to act in an advisory capacity and the refer 


SrelRahulu CHETTY ILB (1939) Mad 770- 
19S9ITK 6C6=fi0 1.W 6fi0«= 
AIB 1939 Mad 903<==(1939) 2MLJ 667 (FB) 
INCOME TAX EELES E Z\—Apptuahhty~ 
£>mdi> z Sontty £urinrii — Crm/any doing Jftjuranee 
Butti esi ineluding Ditiding Seeuty Butiness—Siaiut 
and Liad I ty ef~lf Mutual Btntpt Society 

Where the veiy Memorandum of Assouation of a 
company states that one of the objects of the business is 
to carry on Insurance Bus ness of all kinds including 
Divid ng Society Busine s there is no force in the coo 
tention that it is a mutual benefit tociety and as such 
exempt from tax When the Company and its cap tal 
and Its share holders are th ngs distinct ard apart from 
the members of the society or po1 cy holders and the r . 
premia and premium income and i^ben the rules of the I 
company shots that the amount payable on the pol aes I 
issued by It IS not fixed but depends on the total contri 
bulions of tbe year and the nun ber of claims that ' 


INDIAN (FOEEIGN JTJEISDlCTION) OEDEB 
IN COUNCIL (1902) 

words Dividing Soc ety in R 31 means and must be 
read as D viding Insurance Society It is also obvious 
from a reading of R 32 that companies referred to tn 
R 31 mean Life Assurance Companies {Davit JC 
and Loio J) COMMISSIONER OF INCOME TAX, 

BoaiBAY » Central popular assurance Co 
ltd I lb (1939) Ear 779 = 

1939 IT E 293 = AIE 1939 Sind 293 
E Z\-~Seope—lf ultra vires 
R 3l of the Income tax Rules is not ultra vires 
{Dans J C and Loho J') COMMISSIONER OF IN 
COME tax BOMBAY n Indian Relief AND Benefit 
INSURANCE Co Ltd 1939 ITR 362= 

AIE 19S9SmdS63 
INDEMNITY alto Contract act Ss 124 
TO 133 

■ Money tent to execattix for taL ngout probate — 
Creditor* right to charge against estate — Rights of in 
deinnitj SUCCESSION ACT '' 321 

(1939) 2 M L J 316 
INDIA AND BUEMA (TRANSITORY FEOVl 
SIONS) ORDER 1937 Fata 8 (2)— Scope— Ap 
pointn Cl t of Inspector under Companies Act by 
Provincial Govemment-'Legal ty See COMPANIES 
ACT S 140(3) 49 LW 661 

INDIAN AND COLONIAL DIVOECE JURIS 
j DICTION ACT (1626) — Dneree — AppheaUen by 
I husband^ Desertion —What ameunfs to—Befusa! by 
I wtfe to live in husband s to ntry of empleyn ei /— 


AND Benefit insurance Co Ltd donng the periods m TchicS they mav be in the 

1939ITE 3S2=AIB 1939SiBdS63 same country she ceases to be his wife in any proper 
E ZX—Appluah! ty—Dividii e Wry Bust wse and ber wnduct^amounjs to desertion and the 


contingency insured against is not fixed but depends 
either partly or wholly on the results of the division of 

any port ou of the premium income or funds among the 
poliaeswhichhasebecomedae forpayment in propor 
tion to the premia received under each class in the 
specified period carries on a d viding soQety business 
within the meaning of R 31 of the Income tax Roles 


S 1 provisos la) {tth-Decree’ of dusolu 

hon on ground of tn elly—Bowr of ffsgh Court to 
grant—Supreme Court of Judteal ire {Consolidaliony 
Ad S 176 

S 1 of the Indian and Colonial Divorce Juiisd clion 
Act 1926 together with proviso (b) thereto has the 
J effect of conferr ng upon a Chartered H gl Court the 


1 INDIAN (FORBION JURISDICTION) ORDER 
IN COUNCIL (1902 ) — Botifieatien by Coternor 
Central dated 28— 2— \912 and 1^—1—1987— Scope— 
If ultra u KV—iVarrani of arrtii agaii si native of 
Dhenkanal by Distrid Magistrate of that Slate— Arrest 
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INDIAN (rOBElON JDEISDICTION) OBLEE; 
IN COUNCIL US02). 

if Xetlitay filice-it hhinkanal Cark Kaihraf Statten 
and frCKiucIten iefere Mapitratt in Cullaci — Dtuntten 
if latttr fending arrangemenil if Slate — Legalilf— 
Cr P 54(1). 

Ne'iher the notificaiion dated 14th Januaty, 1937,nor 
the one dated 2Bib Match. 1912, iistied ondtrthe iDdian 
(Foreign Jnii'diction) Order in Council, 1902, is u/rra ' 
rrr«. Both o{ them are incrd itrrr the order of 1902. 
The Railway Tehee at Dhenkanal Garh Railway Station 
are bound, under the terms of these noiiGcations, to 
execute a warrant of aire<t issued by the Di<trict Magis 
trate of Dhenkanal Slate in precisely the same manner as 
if ithas been i“Qed by the UistrictMagistiateof Cuttack 
who, by the notification of 2Sih March, 1912, has sole 
jurisdiction over railway lands in the Slate of Dhenkanal 


I INSOLVENCY. 

I to the pnrehaser, A temporary injunction issued under 
sach circamstances is liable to be set aside. IDkatle 

y.) KA ■ ■ ' . 


creditor to restrain another creditor of same debtor 
from seeking to attach property of debtor already 
I attached by former — Competency. See SPECIFIC 
I RELIEF ACT, S 42 41 Bom L R. 384. 

■ — Grant of —Groundt—Land owned if Mahomedant 

^Building of moique and use at tuck—ObucUon to 
tame by ff indue owning place tf worship neat by— In- 
luaeiion reilraining me 0 / building as mosque — Legality 

People of any sect are at liberty to erect on their o«n 


'r I (be latter, and that acate feeling will be aroiued 
1 1 if the building It used as a mosgue are rot grounds 
e which the law can lecognise for the granting of 
I an mpnciicn at the instance of the Hindus to restraia 


Further 10 ju'iify an arie<t under the 7ih • 

S. 54(1), there mu«t be in existence asah , 

ed to any belief which may be entertained 

a warrant {‘sued under the Extradition Act. (Harriet I others, but the election of a mo<que on land owned by 
C.J.and Agarwala, J'\ HaPMOHAN PaTI .... ^ 

F^IPEROS 19PatLT S09=1938P.W 
INJUNCTION 5«(1)C P.CODE, O 39. 

(2) CS P CODE “ 

(3) SPECIFIC RELIEF A * • . 

CH.IX 

» ■' ■ Application not maintainable under C * ' ' 

O. 39, R. 1— Inherent jurndietion of High 
grant injunctions apart from O 39, R 1 of C. F Code. 

Ste C. P. Code, O 3d, R 1 A I.R 1939 Oal 642 
■ ■ Damegei when net a prefer remedy— Interfer- 

ence tvtih riligicui precesnon 

Though damages may be gi>en in subsiitolion for an 
injunction where either the injury is »mall cr capable of 


iilitf. 

The Rules framed under S, S2 by the local Govern- 
ment mu^t be interpreted with reference to local condi- 
tions and in a natural manner Art. 21 can have no 

application where the river IS so wide that the two flot- 
.. illas c<.imng from opposite directions can safely pass on 

being estimated in money cr can be compensated by a | either side of it without risk of collision, ivhen the 
small paymeni or where the injunction would be opptes . • , a 

tive to the other party in a case where the right to carry • • • ■ • ' 


• • • AS DEFENCE See Penal Com, 

MUNICIPAL Board, Amcoha j INSOLVENCY -Trr o//e (1) Presidency Towns 

I.LR (1939) All BST^ISIIC 964 = lir.A 636= ' INSOLVENCY ACT, 

1939 A.WR.(nO)131 = 1039 ALJ 19= (2) Provincial insol* 

A IB. 1939 All. 280 I VEhCT ACT. 

—— Grant— Co’iditioni—Certifieate eale—CeiUfeau\ — •Adiudiealion — Pieeedure—AdtudieaUon by eon- 

and dakbal dahani mued to purthater — Dakbal dehani j tent of putiei — Permiiti'ihty 

e/feeled and poiiesston delitered—fniunelioii toreilrain^ An adpidication of a debtor as insolvent cannot be 
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INSOLVENCY. 

^——Adjudication 


j INSOLVENCY 

I Purchastr from receiver ef erapx — Diitraintby 

respect of debt for ^^hlch debtor j tanttndar for non payment of rent —Suit for refund ef 


SO L W 681 j jadicat'd only with reference to tne terms ot me saie 
. » > I 19 »/. tbe liability for payment of rent to umindar 

I Kaushal Pal Singh v jwala b^nk, 
1939 A WB (HO) 289= 
1939 ALJ 477°>AIB 1939AU 482 
— idrawal of p titien— Court if should allow 





O^etal Atssenee 

One of the benedciariet of a fund 


be ame insolvent 


also ought to be taken into consideration in deciding the 
matter Where the creditors had been dragged into the 


paid to the insolvent by the trustee 
Afr/d, that the trustee should b directed to refund 
the money to the Offi lal Receiver {Roherlt C J and\ 
Mitkntj J) EM Josephs Official Assicnee , 
AIB 1939 Baag 401 | 
■ Compeitlion tehemt — Constru non — One of 
tteurei ereditort to ie pud liil but to be paid 
interetttn meantime— Certain amount fixed mteheme 
at approximittly due to htm—Sueh amount admittedly 
tneludtnt arrears ef interest — Interest if to be 


mentioned as approximately doe 

a question of construction of t 
under the scheme of composition 
ffeld that the schem* recorded the acceptance by 
the Bank of a new mode of payment of their secured 
debt which was clearly fixed by the schedule at 


——Iniolventy Court— Review— Power of 
,ng Judge to upset orders of Predecessor an 


■ "Avoidance of contract— Wilful suppression of 
material fa.ts by as ured— Right of assurer to avoid con 
tract See CONTRACT— INSURANCE 

AIB 1939 Sind 254 
•iFire iniuranee— Insurable mleresl— Warehouse 
man attwntng obligation to insure goods in hs posses 
Sion 

A warehouseman who has assumed the obligation to 
insure the goods while m bis possession ha> an insurable 
I interest because he will be bound to answer in damages 
I to the bailer if he has not in»uied and the goods have 
been destroyed or damaged though apart from the 
special contract the warehouseman would not be res 
ponsiMein resp*ct of poods accidenially destroyed or 
damaged by fire while m his warehouse {LerJ 
Wright) T Thomas MauRics t GoLotBRoucH 
MORT&CO 1939AD 452=18310 106- 

12 B P C 42= A Z R 1939 PC 195 (P C ) 
" Fire insuranee-Sight o' intured — Insurance 


least an insurance described as an insurance on goods 
does not cover profits Where a broker in his own 
j name has insured raerchandi'e belongmg to his client 
I « — . V, V »4 an losuraWe 

a «pecial pro 
or some other 
of loss of the 
cover expected 
destroyed the 
Sion which he 
had not been 
s Maurice v 


'—Iniuranee eompany admitting age after gett 
if of age — Effect — Right of company to dispute 
ess of age aftersuards-Fiaud — Burden of 
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INSOLVENOT. 

Once the age giten b; an a&ured in his propo'al and 
application for ajiolicy of life assurance is admitted 
the Insurance Company, the latter should be held to bn 
precluded from disputing the correctne--s thereof nnle 
the admission was procured Lj fraud, \\ here the a, 
1 $ not admitted, the burden of proving the age Is initi 
Ig on the ascured or the person claiming the ainou 
under the policy of a<’5urancc ; but nhere the age is 
admitted, then it u for the Imurance Company to prove 
tha’ the admission n as procured by fraud and the lepre 
sentation as to age is untrue. If age as adinitied 10 
sTTiting by the company after being satisfied «ith the 
proof tarnished by the assured, not only would the per 
son claiming under the policy be relieied from the 
nece'Sity of proving the age in an action brought on the 
policy, but the cornpany also nould be precluded from 
producing, as of right, evidence todisprose the age as 
admitted. If, bouever, the Courtis satisfied that the 
admission has been obtained by fraud or that there is 
other good and snSciert cause. It mil be in the discre 
tion of Court to require proof otherwise than by such 
admission It is aseiious thing to impute (raudtoa 
person who is rich and in good po'ilion, and the Court 

.. . ft< — 


' L>fe /nturauet i^«ltcy—Atstptmtni hy anutta ta 
vtfr—froiitttn ter rntrttr ta atsvre.i rn ‘au ef 
aMigtue frtdteeaiinf anurtd or etsured btmg ehxe at 
ttPit ef maturtiy ef feliry—Ffftct ef—ff putf.t trans 
ftr— Death ef aitured— Amount ef Pottey— Right te— 
/fattelt ef dteeaieJ aitured 

The assured unde* an endowment policy of life 


policy from time to time) to fliy 
however, that in ihe event of my 
orm the etenc o/Biy survjvmg 

said policy would mature, tl 

and the right to receive moneys 


INTEEEST. 

Though an assignment by a hiabomedan husband in 
favour of his wifebe construed as a contingent gift it 

i.„ .1 j ,o <: IB r7\r,f thp jn«nrance 

■ to 


. ■ 14 

I IHTEEEST, 

' See alto (I) C P CODE, S. 34, O 34, Rr. 2 TO 7. 

(2) CONTRACT ACT, S. 73 

(3) Damages. 

(4) Damdupat. 

(5) Madras agriculturists’ relief 

ACT. 

(6) Usurious Loans act. • 

■" Agretment ailo~Afaii>ig uf ef accounts — Inte- 
rest en whele sum due on that date— If can be agt eed to. 

It isonty the rule of damdupaf thafcannoC be avoid 
ed by an agreement that interest shall be treated as 
prinopat But Subject to that, there is nothing to pre- 
' tent parties oontracting nhen the accounts aremadsap 
that interest shall run on the whole sum then due and 
not on the original principal {Norman, ICS) 
" NHAlVALALf CHUNNI LaL 

19S9 A M L J. 29. 
^—Award of— Claim for coniribution — Fowet of 
irt to award interest See CONTRIBUTION— CLAIM 
49 LW. 182. 

— -Cemfound intirest—tVkeH ollmved 
Compound interest cannot be allowed unless there is 
an agreement, etpress or implied to pay between the 
parlies The burden of proving such an agyeemeDt is on 
the plaintiff {Nateu! Jcetiert, CJ, end Ran/ilmal, 
J) VlftOICHAND S' FOONAMCHAND. 

19S9 M L.S 115 (017.). 
teretten ef Court— Ctette/nary rett—Cem’ 
■rest at 2 per eent. — Rtduchen te (er eent. 

• t lutlified. 

the customary rate 0 / interest which wa« 


//r/d. that the money was not ... ■ 

by the deceased, becau<e the assignment oi’eijieu as a . 

present transfer in favour of the assignee with a provi- | ■!{ passes on asugnment of a debt. See T. P. 

sion for reverter to the assignor in certain contingencies. I ACT, S 130— Debt — ASSICNMFNT OF 

It was therefore not a mere mandate to iranMernoia 1939 M W.K. 1054. 

' ■ • - 12 per cent— If 

* and fast rule as to 

impound interest is 

' “ ^ • unfair Each case 

question whether there was an absolute transfer ornot depends upon its own facts and circumstances. Though 
Within the meaning of S 130, T I’. Act. did not arise. | ,„ Courts allow simple rate of inleiesl, 

_ . . „ — ««. _g I cases they allow compound rate of interest, at 

*' •— V- — — ► 1,0 I, compound 

, unusual or 

' m • es (ffarnet 

■ ■ ■ ' ■ • ■ Sueahand 

' . ■ I ■ ;1EP.617» 

' ■ . : ■ ■■WN.251 = 

AiK 1939 Mad ‘lil-vlsj.jay a . AIE 1939Pat.652. 

INSTOANCE ACT (IV OF 1938), S 38 (7)— 1 Rateef—Lean enhandnete 18 per eent. fer 

AsngnB’int~A/aiemedan law ef gilt, tfapphet, | annum tempcntrsdalU yearly— If extetute or nnfatr. 
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INTEBEST 

It has always been recognusd that the lender of 
money apon a note of hand is entitled to a greater rate 
of interest than the lender of money on security Forther 
the lender of money to a pe^^on whose chances of repay 
ment are slight is obviously entitled to demand a higher 
rate of interest than if he was lending to a person who 
was obviously In a position to pay whenever called open 
so to do In such circumstances the lender is entitled to 
demand a substantial rate of interest to compensate him 
for the risk he IS running The rate of interest of 18 
per cent per annum compaundable yearly cannot be said 
to be unfair or excessive in such a case (^Harrtet C J 
and Manihar Lall, _/ ) g»»,ruu,» i>»*. ooi-rut , 

Grand 18210 4S0el » 

—^Rate of—Rtatinable r 
fying fircuptsljiteet 

A rate of 12 % per annum ‘ 
be taken to a fair rate It is ^ 

higher rate to show that there were circumstances justi 
^jingsiich higher rate ?ach circumstances are fori 
example that the s* urity offered was of doubtful value 


— — af^WAat tt reatfnailt far 
note 

The rate of 24 pec cent pee annum ts 
some special cau^e for a promissory r 
absence of any special cause it was reduc 
cent per annum tn the particular case 
Vtrina jj) Kamla Prasad Ram 
Hasan ALi KHAN I LB 

181 10 149-12BA.181- 
1939 A B (K G ) 171 1939 A.L J 196 > 
A I B 1939 AU 308 
' ' ■ " Rt/Al tt— Watts tutitaisdmg 
Interest on the outstanding amount of wages cannot 
be allowed unWs there is distinct stipulation for the 
same (A’hwj/ A'/zlew C J") • 

t-AL 1 •* : • 

INTEBEST AOI (SXXH 
Right it ittttrtsl—lnawi grant- 
celltct land rivtnut— Right to 
non payment vithin the year or 
P/on payment— Interest— -Clain 
Where there Is no dale fixec 
dues in the document evidencir 
can be awarded In the absence 
given to the person liable to 
intprp?t wnnM be rtiimed in d« 


INTERPBETATION OF STATUTES 

I another member— Junsdietson of local Courts t" try— 
Consent— Waiver — Principles applicable 

A public ship of a nation m foreign waters is not and 
IS not treated as territory of her own nation The 
domestic Courts in accordance with principles of inter 
national law will accord to the ship and its crew and its 
contents certain immunities Such immunities do not 
depend upon an objective ex territoriality, but on Impli- 
cation of domestic Uw They are conditional and can in 
any case be waived by the nation owning the ship So 
far at any rate as the Courts of England are concerned, 
International Law has no validity save in so far as its 



I as incorporated into the domestic law so far as it is not 
' inciMStsorac wffh rates enacted 6y sfafuto or Snally 
I declared by their tribunals When in foreign waters 
private vessels are sabject to the territorial jorisdiclion 
Out a public armed ship constitutes a part of the military 
force of the nation, acts under the immediate and direct 
command of the sovereign is employed bv him in 


assault another on board n would be universally agreed 
that local Courts would not seek to exercise jurisdiction 
and would decline it unless indeed they were invit- 
ed to exercise it by competent authority of the Sag 
nation (n accordance with the conventions of Interna- 
tional Law the territorial sovereign grants to foreign 


the end of the year heisnot entitled to interest unless i 
he gives notice under the Interest Act {Leaek C J I 
and Palanuli MaMOMED JlPFlRI AtTa 

KOVA p AYIOROSO KUNHIKOVA 60LW 466 = 
1939 MWN U85=AIR 1939 Mad 877= 
(1939) 2 M L J 579 
INTEBNATIONAL law — Deciston bv Court 
affe Ung status of p-rson domiciled within Jurisdiction — 
Binding character in respect of succession lo Immovable 
properly situate In foreign country— Principles ^ee 
Evidence AC?r S 41 1939MWN 1%0 

- Public ship of one nation in territorial aatere of 
another nation— Offence by member of errw against 


intebpbetation of statutes 

Bye laws 

Commencement of Act 
CoQstilution Act 
Duty of Court 
Fiscal Acts 
Foifelttire danse 
Oeneial principle 
Oenetal and specific words 
Harmonious construction 
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inteepeetation of statutes, 

Headings. 

locometax Act— EngUsli decisions 
Intention of legislature 
Jurisdiction— Ouster of. 

Language not clear 
Meaning of words. 

Objects and reasons. 

F( nalAct 

PennlsslTs provision. 

Plain meaning 

Power conferred by a statute. 

Proposals for legislation. 

Eepngnancy 
Eetrospectlve opeti 
Similar Acts 
Special tribunals. 

Words judicially ■ ■ 

In same form 

Byt-la-jii— Validity «f~Eiienliall. 

Per JiManmad /tnatl, J. — There are certain 
essentials for the validity of a bye-law. It must 
be: (1) iM'/a of the anthority nho makes U, 
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niTEEPEETATION OF STATUTES, 
to justify it as being within the class of subjects des- 
, ciibed in the Constitution Act as “direct taxation within 
the Province in order to the raising of a revenue for 
provincial purposes," because under tbe guise of discri* 
minatory taxation in the Province it would be easy not 
only to impair, but even to render wholly nugatory the 
exdnsive legislative aulbonty of the ^minion over a 
number of the classes of subjects specially mentioned by 
making them valueless, Pruvincial Legislation of auch 
character cannot be held to be valid. Whether a Pro- 
vinaal Act, which indirectly interferes in some degree 
with one of the ponersof the Dominion, is or is not ultra 


treated as covered by any of those in the other tist. It 
. IS therefore necessary to compare tbe two complete lists 
of categories with a view to ascertaining whether the 
legislation in <iaestion fairly considered tails pnma facte 


INDIAN DECISIONS. 


ing mistakes of tbe local bodi 
Alltop and Mehaminad Jimul, 
Municipal Eoard, Muttra. 

12BA 78-1939.* 
1939 OLE. 415 
A.IE 


' — -Char laftiuaee-^InUniieit—netert’tce 


' or the pretence or in 
n powers to carry out 
vers and trespass on 
Here again matters 
udtcial notice must be 
in a CB«e which calls 
tbe Act, in so far as it 


Itself clearly aathonses the issue of a notification with 
retrospective effect, it mu' 
notification is forbidden, 
live notification (i r ,) a n 

for the commencenient of in.- «.<iiii.i inan me uaie 

of the notification itself, is issued, 

notification need not be rejecied as 

Court can sever it and give effect toil 

of the notification on tbe ground that 

to the public until the latter date ‘ 

//) G P STEWARTS' SROJENDR/ 

18410, 689-12EC 271 = 2FedLJ ' 

C9 OL J 673-43G WN ! 

A.Z E 1939 Cal u^u , 
—^^Canstitulie’i Ael~Ltgislalife pojftri ef Centtal\ 
and Proiincial Leeiilatiirtt — Taxation Act of Protnnee 
atfecttng Central Legislation — Validity—lf ultra vires 
•—Tests to deteriHiiie — ConsiiferaUons fo' Court — ( 


Canada, and imposing upm eveiy iuuk an annual 
.J . . ... payable under any other Act 

'naJites for default in payment 
» merely “part of a legisU. 
^ iperation wilhm the Province 

nt thnv h^nkinp inslilolions which had been ra'IM 


ATTORNEV-GENERALOFCaSADA 1939AC ll7i» 
180IC B07»11EPC 189-19S9MWN 142 = 
A IE 1939 PC 53 (PO). 

.Directory or maniatory— Test— Section irrrd’J 
... .- -r 

■ . iecau«e Imperative 

■ disregard of its 

. • • ■ « Old. It is the duty 
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INTERPRETATION OP STATUTES j INTERPRETATION OP STATUTES 

• ' ~ msAV V Cent 


39 ITB 29S= 


question » helber (he terms of a statute are to be regard 
ed as imperative or directory only turns upon a correct 
appreciation of the scope of the Act it'elf, and is not to 
be controlled by the coneideration whether snbstantial 
injury has or has not resulted (LeaeA C J end 
Knshaanoamt Aiyangar, /) ManicKAVASARA 
Thevars- chid4Mbaram pillaj eoLW 886= 
(igSSJSMLJ 928 

Duty of Court 

A Court inu«t interpret the law as it finds it withont 
adding to or taking away from the express proTi<ions of 
the statute even if the express language of (he ctatnie 
leads to anomalous results iffawa! Ktshore CJ 
Jiantiimal and SukAdtenaratn /J) RUGHNATH v 
FatehSINgh 1939 MLR 21(C) 

■ -Duty of Court — Expounding of Act 
The business of a Court of construction is not to im 
prove upon the words of an enactment but to expound 
them The qsestron is not u bat (be Legislature meant, | 
but what Its language means, that is what the Act has 1 
said that it meant (,A/adAaiian Noir and AMut Rah \ 
man //) SECRETARY OJ STATE FOR INDIA t> 
ARUNACHALA MUDAUAR 1939 M WJT 646- 

ILE (1939) Mad lOH-fiOLW 486= 
AIR 1939 Mad Vll^dtiSS) 2 ML J 23 
•Duty of Court— Plain provttion of law 
It IS not the functions of Courts to make alterations in 
the terminology of the plain provision of law as in that 
case they would not be interpreting but making law 
{jSiont,C J and Ntyogt J) ALL INDIA RAILWAY 
MEN’S BENEFITS FUND LTD V RaMCHANO (lEMRAJ 
ZLB (1939)Nas 357 = ig39NLJ 238= 
AIR 1939 Nag 179 
Duty of Court— Wordt plain— Asetrtainment of 
tiilintton— Propriety . 

Where the meaning of the words of a *ecuon of a I 


I A IE 1939 Sind 293 

— Fiscal Act — Strict construction— Comlruction 
tn favour of subject 

Per Iglal Ahmad, /—Statutes which authorue 
the imposition of taxes on or the levy of fees 
from the public must always be strictly construed 
and unless a subordinate legislature or a statu 
I lory body i$ in expiess and unambiguous terms 
given authority by a competent Legislature to impose 
taxes or to levy fees such authority must be denied to it 
In other words an authority to impose a tax or to levy 
I fees cannot be deduced from provisions of doubtful im 
I port and w hen the words used in a statute are capable 
of (wo interpretations one in favour of (he taxing 
authority and the other in favour of the subject the 
latter interpretation mu^t hold the field The reason for 
these rules IS that It is opposed to the well-recognized 
conceptions governing a progressive state of society to 
permit sra atory bodies to asseme by inlerence Irom the 
words of an enactment the authority to impose taxes or 
to levy fees, as nothing is more liable to abuse than such 
supposed authority {Iqbal Ahmad Alltop and 
Mohammad Ismail //) MEWa Ram f MUNICIPAL 
BOARD MUTTRA 18310 1-12RA 76- 

19S9ALJr 600=1939 0 LR 445= 
1039 A WE (HC) 525- 
AIR 1939 All 466 (F B ) 

~ I erfetture clause— Right to invoke— Burden of 
proof Aliertd Jnleslete Succession Act 1928 Cap 17 
—British Columbia Administration Act 1925, Cap 2 
S 127 H)— Construction 

Wberea party asks the Coortto invoke and apply a 
statutory forfeiture it is for him to prove the facte 
necessary to establish the statutory forfeiture Under 
the provisions of S I9 (1) of the Albette Intestate- 
Succession Act, Cap )7 which is in identical terms with 
S 127 (J) of the Administration Act, British Columbia 
ate of affairs existing at the 
► ><«« dMpfl The 


lusband the section will not 
Oder the statute cannot be in 
) Michel Burns t hfABEL 
8110 993 = 11EP0 276- 
1939 M W N 241 (P C ) 


appeal J 

An enabling section which confers additional right* j 
in ceitain ca<es cannot be read as taking away rights 
which have already been expressly c 
when they are ‘uch valuable and 
those of appeal {Stone, C J an 
ISHAK V KUNJBtHARI SiNCll '• ' ’ 

' •Erplanahon to section 

An explanation does not enlarge the scope of tbe 
original section that it Is suppo'ed to explain {.T'eh 
Chand and Dahp Suigh.JJ'i KtSHAN SlNGH_n [ 


■Cretterai ana speeiRc prottseent—Exeluticu of 
general bytpeeifieproviiion 

Where a statute by an express article deals with a 
must prevail over the general 
/) Shridhab mahadeo 
• ■■ 41BoinLR 1223 

life words — Rule of ejusdem 

generis 

In construing a statute, the usual rules of construction 
must be applied unless there is something to suggest the 
contrary When therefore general words follow parli 
' = -■ r » — — >* they must 


tbe specific 
tricted to the 
of etnsiem 
Ramdayal 


isrc I28> 
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INTEBPRETATION or STATUTES. 1 

12 R N. 43 (2) «= 1939 N.L J. 228= 
AI.E. 1939 Nag. ISStr.B.) 
— Ccftiral friireif/e—Cenilruclieii at ta Jeitrvy 
ixifling ngktt—ii'htn can bt aJofttd. 


- ■Harncr.cui etnitrytitn — Ditftnnt itituUt. 

If tno dISerent ststotes allow diHerent aathoiilies to 
fotbtd certain acts for different purposes the provisions 
of the (wustatQtcsare not necessaiilj inconsistent though 
there night be an mconsutency if the statutes allowed 
difierent authonties positively to permit certain acts. 
{_Iqhal Ahmad, Allsap and MaiammaJ Jtmatl, JJ.) 

Me\\a Ram t Municipal board, Muttra. 
183IC.1 = 12RA TS^lSSSAWE (H.C)625= 
1939 0J.Jt 445-= 1939 ALJ 600= 
AIR 1939 All 466 (F By 
~ •J/ca-itHgt--4Vjturt of—Rtftrtnet ta 

The pru-anble of a Statute has always been regarded 
as a good means of finding out It* meaning and the 
headings prefixed to the 'action* or sets of sections m 
statute are regarded as preamble to tbo'e sections and 
therefore a *afe gu 
the headings or ^ul 

extend the scope of • 

la free from ambigu 
Savitri Devi v 

1.LR {19391A 275*« 18310 84-URA.645= 
1939 AX.J 71=1939 A^WEcno.mi- 


44 C.w N. n 

- ■ ~ income las Acts— English dteisieni— Value ef 
A Court mu't interpret the relevant lections of the 


19391TB 462 = 193gAI.9 631= , 
1939 A.WB (HC''664=AIR 1939 All 693 
InUnUon of Ugislatute—Enquiry into— Duty 
o! Court I 

It IS one of the established canons of inieipretaCion 
thatwhere the words of a statute are plain and clear , 
and admit of but one meaning, it is not open to the ^ 


•InScniion of legislature— Words precise and 
unambiguous — Rule of toitilrucSion 

If the word* of a statute are themselves precise and | 
unambiguous, then no more can be necessary to exponnd , 
those words in their ordinary ralural sense. The words j 
themselves alone do in such a ca<e best declare the Inten- 
tion of the law giver (^AbJul Cham and Nagereeara | 
y, D t939— 44 - 


INTERPRETATION OF STATUTES. 

lytft //•) NAOAMMA V PUTTANAKASAPPA 

17 M7S L J. 376 *. 44 Mys. H.O E. S92. 
Junsdictiaii — Cntl Court~Ex.lusion. 

It u a settled rule of construction of statutes that 
I the usualjuiisdic- 
strictly construed 
' ■ iciAL Receiver, 

• ■ B 1939 Lab 237. 

•ts— Ouster of — Act 
' special remedy— 

Remedy of suit — Ear of. 

Where by Statute powers have been given to any 
person for a public purpose, by which powers an Indivi. 
dual may receive injury, if the mode of redressing the 
injury IS pointed out by the statute, the ordinary juris- 
diction of civil Courts IS ousted. The exclusion of the 
Civil Courts* jurisdiction by the creation of a special 
machinery before a special iribunal need not b< express 
but maybe by tiecessary implication {Wadsuiorlh /.) 
SUBBAVVA n. Thippa Reddi. 60L.WS64 = 

1939 M,WN.907=A,IB 1932Ma4 967 = 
C1939)2M.LJ 604. 

Language not clear, 

Altboagb the language of a statute is the first test 
for Its interpretation there are other equally important 
tests when the language is not clear and unambiguous, 

. .• .c. . ... , possible In 

iich appears to 
ce and justice’ 
and Blacker, 
80 ZO 835«* 

URL 721 = 40 CrLJ.497-41FLB 137-. 

AIB 1939 Lab. 81(.FB) 


VERTAMVtLA?4l*P L R?128=A Lb! 19*39 Lab’237, 

Meaning of tt'srrfr— Ejusdem generis rule. 

The words in a statute are prxma facie to be taken in 
their usu.al sense unle-s the reasonable interpretation of 
the statute requires them to be used in a sense limited 
to things eiutdtm generts with those which have been 
'peciGcally mentioned before The meaning of the 
- • ■* ■ • . > sought in the 

m^liluent parts 
ityorfhe enf/ns 
ison underlying 

. , ,;is]ature in the 

construction of a statute by reference to the specific 
words used to Indicate the intention If specific words 
or phrases were used, followed by the most coraprehen- 
sive or largest term, the Court may, if the intention is 
clear in the construction of the widest evpresMon, restrict 
Its operation (o cairyouttbe primary object In other 
words the Court will cortrol the meaning of Urge*t 
term by reference to the context That principle would. 


When a pbra*e has been first introduced and then 
defined, the dcGniiion yrimu /arir most entirely deter- 
mine the application of the phrase; but the definition 
mn*t Itself be interpreted before it is applied, and inter, 
preted, in ca*e of don bt, in a *en-e apprcpiiate 10 the 
phrase defined and to the general purpose of the 
enactment {.Sir Gtorge Ranim.') CaDIJA UmuAo. 
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INTERPRETATION OT STATUTES 
DonManiSAPPO 1939 AC 136=18010 971= 
11 B P C 201 = A I R 1939 P 0 63 (P C ) 

■ •Meaning of toords — Two exprtsuons used tn Aet 

—If to bi construed as having same meaning or distinct 
meanings 

Prima facte when two exprensionia are used in an 
Act of Parliament the Court ought to assume that thqr 
are intended to bear distinct meanings hut on the other 
hand, U may appear from the context that the two 
expressions are used interehangeaoly and are nc* intend 
ed to have a different meaning {Beaumont C / ) 

Borough Municipautv Of Ahmedabad v 
Ahmbdabad Manufacturing and Calico Print- 
ing Co, ltd 41 Bom LB 1016= 

A I B 1939 Bom 478 

' -Obteds and reasons 

It IS a fundamental prmcipl” of the interpretation of 
statutes that if they are capable of an interpretation as 
they stand the objects and reasons for which they were 
passed must not be considered {Almond JC) DiL ' 
JAN» Municipal COMMiTTFE Peshawar 
18110 16-12K Peah 24=40 OrL J 851(1)= 
AIR 1939 Pesh 40 

'■ •‘Obtects and reasont-^Beftrenee to—lf}ustt6ed 

While interpreting a statute, it is not permi sible to 
make reference to Statement of Objects and Reasons 


•Penal Aet—Stnei Construction I 

A section r* * 

person the b 
construed sti 
Emperor p ■ 

40 Oi L J 

Penal 

adopt mterpr 

When ther^ a ^ wc-,. 

tations of a penal and fiscal prov sion in a statute it is | 
doubly the duty of the Court to adopt the interpreiatiou | 
more favourable to the subject {Reitlt, Cf and \ 
Skaakaranara\ana Rao J'} RAMIAK *< The MYSORE 

City municipality 

17MysLJ 6 = 43M7aH0E 692 ' 

- ' — Penal Statute— Prut tplts of construction j 


within It in expre,s laneuage {Leaeh, 

Somayya /) RaTHNAMMAL » SECR 
State FOR India {19S9)M\vie <s»i- 

60LW 300=AIB 1939 Mad 963- 
(1939) 2MLJ 380 
■ P ermissive provision — Statutory power — Exeretse 
of 

Where the authority to do certain act given by the 
Legislature is purely p«rmis'tve and not imperative the 
Legi'liture must be held to have intended that the execn 
tion of the work permitted must be done in such a way 


j INTERPRETATION OP STATUTES 

I - Plain meaning — Anomalies— Interpretation to 
give effect to intention— Permissibility 

Bis no doubt one of the recognized canons of inter 
pretation that (he words used in a statute should be 
given their plain and ordinary meaning But if such a 
method of interpretation results m manifest anomalies 
and IS calculated to defeat the object with which the 
' statute was passed it is open to the Courts to so inter 
pret the woixls used as to give effect to the intention of 
the Legislature {Iqbal Ahmad J ) MaDHO PrASAD 
V MAKHAN LaL 182 £C 325=11 R A 662= 
1939ALJ 249=1939AWB (HD)179= 
1939RD 119-AIR 1939 All 328 
• ' P lain meaning of teords— Duty of Court to give 
effect to 

Where the words of a section in a statute are plain 
the Court must give effect to them, and IS not justified 
In depriving the words of their only proper meaning in 
order to give effect to some intention which the Court 
imputes to the Legslature from other provisions of 
the Act Such a course can only be jusiified where a 
I literal construction of the section is inconsistent with the 
meaning of the statute as a whole {Beaumont, C J 
and Sen,/) REVAPPAi' BaLU SeddaPPA 

ILE (1939) Bom 104 = 179 10 832= 
11 RB 267=40 Bom LR 1276= 

' 1939 Bom 61 

ay be withheld 
ton of 

rued as not to 
nferred by the 
If the words 

I of a statute confer a power, they are not to be withheld 


matee— Previous legislative practice— Reference to— 
Permissibility See GOVERNMENT OF India ACT 
(1935> 1939 rCR IS-AIE 1939FC 1 = 

(1939)MLJ (Sapp)l 

*• •••Repugnancy— Duty of Court! to avoid 

It IS a recognised principle that where one construction 
of an enactment will be in accordance with the existing 
enactments and another construction wilt be repugnant 
to them, the Courts will where possible adopt that 
repugnancy {Rowland and 
' " lAMMAD Yunus cham- 

8 Pat 141=179 10 619 = 

’ P 382=1938 P WN 816“ 

I a. - J 875 AIR 1939 Pat 49 

.Retrospective effe t — Amending Act shortening 
period of limiiation for suit— If retrospective See 
I BCHAR TENANCY ACT (AS AMFNDFD IN 1934) S 184 
I AND SCH II (2) (4) (ii) 1938 P W N 975= 

I 2(JPatLT 38 

I • '••Retrospective operation 

I No statute can be construed to have a retrospeeti'e 
I Operation unless such a construction appears very clearly 
* *■ 'Tins of the Act or arises by ne'^ssary and dis 

plication Retrospective operation is not to be 
• a statute so as to impair an existing right or 
m otherwise than as regards matter of proce 
less that effect cannot be avoided without doing 
to the language of the enactment If the 



693 INDIAN DECISIONS. 694 


INTERPEEXATION OF STATUTES, 

enactment IS expressed in language nhich isfaSrlycap* 


ckinte m Icn^—Ame<t4mtnt a/ plaint la inclnjt — Datf 
cf plainlilf la apply Par. 

Where the U» H altered daring the penden'j of an 
action, the ngh'sof the parties are decided according to 
the lav as it existed when the action vas commenced. 
A pUmtiS IS not bound to ask for an amendment of his 
plaint so as to incUde a nev ground of claim arising ont 
the change in law pending the suit, because omission to 
do so vill not debar the plaintiff from instituting a fresh 
suit on a new cause of action which is for the first lime 
conceded to the plaintiff by the chs ' >. • 

CAini and PPagrraura lyir, , *■ , 

PUTTANARASAPPA. . ** 

4 ". . 

— — Rftraiptflitt epirattan — Rhi 

It IS a well-recogtiired rule that 
consiro'd to have a retrospective! 
a construction appears very clearly in the terms of the I 
Act, or ari>e» by necessary and duiinct implication. A 
retrospective operation should not be given to a statute 
so as to impair an existing right or obligation, oibetnise 
than as regards matters of procedare, unless that efiect 


JAMADAR. 

Tlie general principle is that vhere new tribunals are 
’ ■ ew Acts. 

a«ed or 
Judges 
(stgmla 

and not as Courts. {Dtuts, J. C and Mihta, /.) 
MiKZA Adasi Khan v Karachi Municipal 
Corporation ILR 1939 Ear. l31 = 

182 1 0. 283^12 R.S 6=A1B 1939 Sind 165. 
-Wardt Judicially interpreted— Rc-enactmcnt of 
ttalule retaiiung tame vierdt— Inference of aceeptance 
by Legielature of ludieial eonilruction 

here a certain interpretation has been put on certain 
words in a statute by the Courts, and the Legislature in 
re enacting (he statute retaming those words in the new 


' • A.I.E. 1939 Bom. 221. 
' lyordn/udieial/y interpreted iy Cowli m parti 
eular manner — Re enaclmint in lane form —Inference 
—Change in law—Poioert of Court, 

Where Courts have consistently interpreted the law in 


attaches a new liabilny in respect cf transactions or 
coMideraiiJn* already past, mus* - • -* 

re«pect to the Legislature, to be 
retrospective operation {.Ahdul 
Iytr,JJ) NAOAMWAf POTT ' 

17M79LJ 376^ 

■ Similar Aeti—CoHitruitien of one hy language 
of other. 

It IS true that the role as to the exposition of one Act 
by the language o' 
different statutes 
different times 
subject,* e . tran'^ 

purpore. It would not be improper to refer to the differ 
ence observed by the I.egL>.|atnre in the use of simiUr 
expressions (H'arioodrui and ~ ’ " 

WRAPPA A'HVIA'sTPPA 1 

18210 779 = 12RB 


I the 'ame form it must be taken that the Legislature in- 
•‘-V • ’ hat wav, (Leaeh.C-J- 

/ami Aiyyangar, //.) 
voTiuvuRt' Western 
* LR (1939) Mad. 566 » 

• •• 1- 1939M WN. S70- 

I 49 LW S03-A.IR l9S9MAtl.421- 

(1939)1MI. J.588(FB). 
I lEBlCATlON AUTHOEITT-A/Atr ef-Caniiruo- 
' ' U ~Vuty to take preeauhont to pretenl 

t—Bxtent of —Liability for damage. 

water ID an agrikul'ural tank is a 
iwful user and is not actionable for 

I damage in the absence of negligence But a aamiodar 
or Goveremeni cannot be held entitled to construct new 


— Similar Act! — Question of ultra vires of Act— 
Dectuom under one Aet—Rtlevancy in conitrmng 
another Act not in pari materia 

In constitutional ca^es and in all c)ae«tions of ultra 
virei, the Court is not entitled to stray beyond the limits 
of the matter under discussion, nor lay down any general 
rule of construction of the Act It is best not to widen 


I interests of irrigation facilities cenerally to tale such 
I reasonable precaution' ai are obiioa'lj necessary to 
I prevent damage to others This is not to say that the 
' irrigation euthofity IS prrwrs facie liable for be conse- 
quence of any escape of water from an irrigation tank 
owing to an act of God or to -ome unforeseen and im- 
probable rush of water but there IS a doty to provide 


JAINS See HINDU Law AND CUSTOM 
JAMADAB — Appointment of—Pocctrs 
Comminioner — Appeal 


of Deputy 
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JAMMU AND KASHMIB HIGH COUET 
to consideration Althoa^h there is no appeal against 
an order appointing a jamadar, if a person v>ho has a 
reasonable title to be considered is left oat of considera- 
tion, it is the duty of the authority ultimately responsi 
lile to Government for the contentment of the servicein 
question to exercise the authority m ‘uch a way as to 
ensure that all who are entitled thereto, receive reason 
able hearing {.Gartili F C) Sardar AHUAd ^ 
Ahmad Ali 18 lab L T 53 

JAMMU AND KASHMIR HIGH COUai— 

AT,? 1 of 1928 Para 7 (b )— of Revenue Com 
missio’itr — Ftvtuon 

Para 7 (3) of Order No 1 of 1928 deals with appeals 
' ' " "3n>missioiier It 

competent to the 
nst >he decisions 
I Qayeeut C ] 

41PLRJ aodK 61 
JAMMU AND KASHMIR LIMITATION REGU 
LATION, Att GO— . hetovery of 
advance put for XHpply of goodi 


years from the time when the goods had to be delivered 
i Abdul Qayeom CJ) ASHURBaTs- QaDIR WaCE 
SOBKAN WAGE 41PLS J & K 67 | 

JAMMU AND KASHMIR NEGOTIABLE I 
INSTRUMENTS REGULATION Sa 64aod69— 

Ffonoti designating aty at large at pi see of payment \ 


■ ' ■ S Q^“-PronoSf^Preientmenl at epeetfied place I 

— A'/w/r/y for 

The specified place referred to in S 69 of the Negoli 
able Instruments Regulation should be a place where the [ 


pos'es'ion of the pronote by the promisee at that place 
would be suffin*nt (JVastr, J ) HaRI Sinch f 
CHARAG DlN 41PLi J feK 9 

II -3 'JS(.i)—P'tteuSmeiil of pronote— Ifaivtr 1 
Any a t or conduct of the maker of a pronole which | 
IS likely to prorluce in the mind of the holder an iropres 
cion that the note need not be presented is snffiaent j 
to dispense with the neces'ity ot pre*entment against 
such party (A'icblu and It'asir Jf'i MAMivdaR 

• ■ IGISTBB, 

I published 

under one 
n the habit 


JURISDICTION 

our {Abdul Qayoam C /) PlR USAF ShAH f MAMA 
Kachru 41 P L R j and K 47. 

JAMMU AND KASHMIR WASIDARI RULES, 
S 35 — Transfer by IVastdar — Preiiout tancUon of 
Ruler-— If necessary 

In the old rules it was clearly mentioned that pre- 
vions sanction of the Ruler would be necessary before 
any transfer could be made by the Wasidar but in the 
subsequent rules sanctioned in Samvat 1976 the word 
' previous was omitted from b 35 of the Wasidari 
Rales, and so the permission for transfer could now be 
obtained at a 'ubsequent stage also {Abdul Qayoom 
C J and Wassr, J'i BHAGaI RaDHA KISHAN w 
LLOV tISBANR SRIKAGAR 4IPLR J &K 89 
JUDICIAL COMMITTEE RULES (1925)— Order 
in Council 1920 R 9— Applicability to appeals to 
Federal Court See C P CODE (AS AMENDED IN 
1920) 0,45 R 7 (1) AS applied TO Federal 
COURT APPEALS 1939 P W N 807 (F B ). 

JURISDICTION SeeaU){\')ZP CODE S 9 AND 
S 115 

(2) Letters patent 

Absence of 

CiTil and Criminal Courts 
Cml and Revenue Conrts 
Foinm of trial 
Inherent— Lack of 
IrregularltF in the exercise of 
Separate and independent causes of action 
■ — Absence of— Decree for dtetolulsen of Hindu 
marriage — Decree baud on erroneous vitwoflaw—If 
nuHsiy 

• • * e rr passed 

juris- 
iin It, 
Sion is 
ecome 
way 
itandv 
* rr/«, 

// ) MARIPADA KOY V KRISHNA HENODE HOY 

18S1C 137-12RC 146«69CLJ 367= 

43 OWN G59=AIR 1939 Cal 430 
——Cistl and Criminal Courts— Avoidanee of eon 
n ’ ' '' and Criminal Court — 

’ adrudieatid on fully by 

tnal proieeulion in retpect 
ndteiont— Decree of Cetsf 
ion of non eompoundable 
tion—Rtle •ancy e/f Cusl 

Court's rudgmenf 

IVassoodevo, J — The higher grounds of public 
policy ondoabtedly necessitate the avoidance of 
conflict of decisions between Criminal and Civil 
Coarts established for beneficent and good gosern 
nent Generally Criminal Courts should not try 
over again matters which have been thoroughly dealt 
with and finally decided by a Civil Court of com 
petent juriwliction There may be rare exceptions to 
this rale founded on the discovery of new, cogent and 
important evidence But o dinarily the principle must 
prevail and it is of the highest 1 nportance and relevancy 
to show to a Cnmtnal Court that the matter which the 
Cnminal Court is asked to adiudicate on has already been 
folly dealt with by a Civil Court The grounds of the 
deciMon of the Civil Court must for that purpose be 
scanned and the judgment of that Court become! rele 
— . J J- . - Cfimind Courts in the exercise 

■ liction should not be permitted to 
he proceedings of Civil Courts for 
policy harmony between thedecl- 
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.JTJEISDICTION. 

sionsofthe two Coirts tnost be eecared Bat when 
there IS DO leal possibility ofconSict between the prose- 
cation and the Civil Couit's decree tberecan beno bar 
of prosecution At a matter of public policy there can 


serve as an eSectite bar to a prosecution by the Crown. 

Sen, J . — Theie can be no estoppel of a criminal pro 
secntion and no ratification of a criminal offence and 
however necesvarv and desirable it may be, as a matter 
0/ pnWic policy, to prevent conSict between decisions of 
Civil and Ciiminal Courts, it is of far greater moment to 
the state that no non-compnandable offence should be 
left unpunished if it is possible to secure evidence to 
prove Such oSence There can be, besides, no "relating 
back" in the ease of an offence as a lesuit of a Civil 
proceeding which treats the act as the foundation of the 
civil claim, aiihou&h the Criminal Court ought, as a rule, 
to take into consideration the Civil Court's Judgment 
relating to such claim {li'auooeliw anJ Sen, //) 
Emperor v RfMCHtNURA Rango 

181 LO 870-11 EB 350-40 Cf LJ 679= 
dlBomLB 98-AIE 1939Bom.l29 
CittI anJ fieteny' Ceyrtt—Suit fera mtniatgry 
and prakiiite^f tniunelien by ant ea-fenant agxtnst 
anatktr. 

Where the parties ate co-tenants in the plots >n dis 
pate and are teth claiming through (he landholder and 
«ne claims again-t the other a mandatory injunciion for 
the removal 01 certain coustruetioas and a prohibitory 
injunction restraining him from doing anything which 
would alter the eharaaer of the plots in question, the 
cause of action is the rai*ing of the constiuction and the 
relief asked for, namely their removal by a mandatory 
injuDCtion can only be effected through the Civil Court. 
So such a salt is cognisable by the Civil Court 
{.Calhtler, J) KiKPA SHAKKLAR LaL v RajA RaM 
LaL 1939A.WB (HO) 267=1939RD 289 = 
A IB 1939 All 385 
' rornm of trial — Determination — Allegilronv 10 
plaint— Plea of defendant— If materul See COURT 
FEE— DETERMINATION 182 I C 178-=6BE728 

-Inherent lack of lunsdiction and ]onsdiciion 
dependent on conditions— Disimction — Decree by Court 
without jutisdiclion— Validity — Void and voidable 
decree, Decree— Validity 1939PWN631. 

*■ -—/rregulartly in lie exercise of— Want of juriidie 
Iton— Distinction — Omission lociicct a! the time— Effect 
—Wyiier. 

FundamentaUy «peaking, a judgment of a Couit with 
out Jurisdiction would be a nullity But Courts have 
drawn a distinction between want of jurisdiciiCHi and 
irregularity in the assumption and exercise of inii,dic 
lion. Although jurisdiction cannot be conferred 1^ 
consent where there is an entire absence of Nxnsdicticm, 
in a case where the Court i< competent toenieriarn the 
suit, if It were competently brought, (he defendant may 
be barred by his own conduct from objecting to the 
irregularities in (he institution of the suit, unless the 
Judge has no iriberent juilsdiction over the subject 
matter of the suit A party who has alloned the Court 
to exercise its jurisdiction In a wrong way cannot after- 
wards turn round and challenge the legality of the pro- 
ceedings in a ca«e where jurisdiction over the subject 
matter exists Where the defect in jurisdiction arises 
merely byreaion of an irregularity m the commencement 
of (he proceedings before a Court w hich gets a sort ander 


KABAOHI CITY MUN. ACT (1933), S 16. 
a wrong order of transfer, and the parties neglect to 
1 question the irregularity and concur in the Court's 
j assumption of jurisdiction, the parties must be held to 
I waive the objection of jurisdiction and cannot be 

initial procedure 
d have led to the 
■ AJAM IBRAM 

. )39)Bom 472= 

• ■ ' 1939 Bon 485 

I -Separate and independent causes of action— 

Prayer far two reliefs tn tame ptamt — Court having 
I lunsdietian only tn respect of one of them — Effect, 

The mere fact that a plaintiff chose to pray in the 
I same plaint for two reliefs, which are based on separate 
independent causes of action in respect of one of which 
alone the Court had jurisdiction cannot confer jurisdic- 
tion on that Court in respect of ibe other. {Bcnnct and 
Verrna.JJ) ABDUL RAHMAN r/ SaLAMAT ULLAH. 

I.LE (1939)A1I 167=18010 409 = 
llEA 457-1939ALJ 50= 
1938 A.WE (HC)873=AIS. 1939A11 163 

' EAOHIH HILL TRIBES EEQULATION (I OF 
1895), S 9 — Applicaiitity — Accused not a member of 
htll tribe— Appltcahen by him for Iranifer— Powers of 
I High Court — Burma {Prontier Districts') Criminal 
' Justice Begulalion.Seh rf. (11) 

I The Kachm Dill Tribes Regulation applies only to 
persons who are members of a hill tribe and not to per- 
sons who. though they happen to be residing in the 
Kachin Hill Tracts, are not members of a hill tribe. 
The Burma (Frontier Districts) Regulation I of 192S 
applies to persons residing in the Kachm Hill Tracts 
I who are not members of a hill tribe Where, therefore, 

I the accused is not a member of a hill tribe, an applies* 

I lion by him for transfer of the case from the Court of 
the Sessions Judge of ihe Kachin Hill Tracts, Bhamo, 

I to some other Court outside the Distna of Bhamo. or 
I to some other Court of competent jurisdiction ivjthm 
I that district. mu«t be made to the High Court and not to 
the Commissioner of the DiviMOn as the High Court 
j appointed under S 9of the Kachin Hid Tribes Regula- 
tion The ihird proviso to Cl (11) of the Sccedule in 
I Ihe Burma (Frontier Districts) Regulation does not take 
' away from the High Court the power to -ransfer cases 
I under S 526, Cr P Code (Ba U and Spargo, JJ ) 
Maunc Ba ku » Deputy coMMis'iiONER. Bhamo. 

I ISSPBiagLB €U. 

KAPvAOHI CITY MUNICIPAL ACT (XVH OF 
1933).Ss 16 ZXtil7—Seope—/uigeef Small Came 
Court ei'tinc under— If "Court'' or persona designata 
' —Order by — ^rrin«/i — Interference by High Court— 
C P, Code. S U5 


Act, which confers upon the Judge certain powers for the 
purpose of any appeal, inquiry or proofing Such 
conferment would be unnecessary if he were acting as a 
Court and not as a perj,nta d'signalj There is no 
reason for pre'uming that the I.egi'iature iri enacting 
Ss 16 and 17 departed from the g*nera| principle and 
established practice, whereby matters in dispute in elec 
tion which require prompt divpo'al are decided by 
I Judges It IS true but not by Court* Orders passed bjr 
.the Judge of the Kara*hi Small Cau-e Court under 
Ss 16 and 17 are therefore not 'ahject to revision b 
1 the High Court under S. 115, C. P Code. {Dani 
tC. and .Vehfa, /) SDrza Adam KhaN p Ka 
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KARACHI CITY MUN ACT (1933). 9. 117. 
MUNICIPAL CORPORATION ILE 1939 Kit. 131= 
182IC.283=12RS.6 = AIR l939 Sl&dl66 

— Ss 117 and 251 — ConstrucUeu and 

Rcnsten from order of magistrate m appeal agatnxt 
atsesiment — Procedure and powers of Court — Tribunal 
—If Court or persona designata — Interference— 
Ground!, 

An application to revise an order of a magistrate I 
passed in an appeal against an assessment levied bj the I 
Karachi corporation lies under S. 117 of the City of j 


means a Judge of that Court nhereto an application in 
revision lies Iron) the order ofihe Magistraie, wheihet 
in Sessions Court lunsdiction or otherwise So far aa 
applications in revision against orders passed m appeal 
are concert ed, b 2Sl apthes, and the powers and pro 
cedure in such proceedings are the powers exeicisable by 
the Court and the procedure provided under theC. P 
Code, S llS, will guide and control the Court 
Therefore it is only on a question of jurisdiction that 
the Court Will interfere under S 117 of the Ctlyof 
Karachi ^f^nlClpal Act Where the Magistrate in 
deciding the appeal makes no reference to the evidence 
on the record but relies only upon inspection of the site 
on nbichthe a^essment IS levied, he acts with material 
irregularity so as to necessitate interference in revision 
(Dabtt,JC) BHOjRAjt Emperor 

ILK (1939) Sar 669 
— .3 261— Con'iruction->‘ Court of the Judicial 

Commissioner of bind” — Meaningof— If prrr<wru design 
nata or Court — Powers of reviiion— Grounds for inter- 
ference .Srr Karachi City MUNICIPAL ACT bs 1I7 
AND251 IlrB (l939)Kar 669 

KARACHI SMALL CAUSE COURl * ’ T*. 

OF 1929) S ZS—Oiitress—Prtneiple of 
ApphcabiUty— Goods attached tn execuiios 
Court— If in eutlodia legis— Landlord's ■ , 
rain far rent. 

English common law proce‘5 oft 
distraint has been made applicable 
India by siatute But when the 1 ., 
old common law process of di« 

Karachi City, it meant to apply it w 
bates and ex eptions, but the st 


L AH H 0. RULES AND ORDERS, VOL II OH I 
{Davst, J C. and Tyab/i. /) TOPANDAS v Ammu 
MULLAH. ILB 1939Kar,427 = 181IC 391= 
11 ES 220 = AIR 1989 Slna 127. 
KUMAUN — Custom — Applicabiliiy of Hindu Law. 
See HINDU LAW— CUSTOM— KusiaUN 

1939 ALJ 213 
Htssedar — Rights of —Lands actually cultivated 
eutd lands entered as khudkasht 

If a his>edar brings fallow land under the plough 
and actually cultivates it himself, he would be entitled 
‘ ‘ It, but he can acquire no title 

IS not m his actual possession 
ed in his name as Khudkasht. 

• .M SisoH V Deb Ram. 

■ \ (HO) 733=1939 ED B79 = 
J.10S3=AIR 1939 All 761 
Status and rights of 
are representatives of old pro- 
prietors who hold the entire area of the village in Virtue 
of bavlog first reclaimed it from aasre They are m all 
respects equal to proprietors except that they cannot 
sell the bolding and p«y in addition to the revenue a 
small Sum known as Malikana The proprietors have 
nc right toinierfere with them or their lands and on 
the death of any one of them without direct heirs, the 
lapsed holding reverts to the whole community of Khae 
kars and not to the hissedar or proprietor ilsmatl, J,y 
Pancham Singh v. Deb Ram. 

1939 A WR (HC ) 733=1939 ED &79- 
1939 ALJ 1063 -A IB 1939 All 761. 

■I' tl/age papers— Value 

The village records in Kumaun garhwal are not 
always reliable documents and they could not be given 
such weight o* presumption as attaches to the regularly 
revised and checked village papers in tha plains. 

I (lematl, J ) PaNCHAM SlNOH v DEB RAM 
I 1939 A WR (HC) 733-1939 BD &79- 

' 29$9ALJ lOSS^AlS 39S9An 731. 

KUMaUH rules and orders E 14— 
APpheahthty—Suit affecting validity if the grant in 


Court by the section are also very wide ibe term j e/ /ifairfuter. 

'owner* therefore cannot be •tiictly construed and may I It is clear from R. 68 of the Lahore High Courts 
Include a legal owner as well as 4n equitable owner, ! Rules and Order*, Vol. 11. Chap. I. that the hqnl- 
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LAH. H C. BITLES & OBDBRS, VOL V, CH. 3 B i 

dator cannot consider the matter of comprom' 

the point of view of pity or mercy He mo't f 

a case that the compromise mil be beneficia 

company (r g.) that there is a contested ciaic 

the compromise IS entered into, the payment 

made very niQch sooner than if the claim 

or on similar grounds. It would be 

liquidator is sati'fied that the whole arm 

be j»iJ by the debtor, for him to file 

contemplated by U. 68. {yfung, C./.) , • 

r. Official Liquidator. PtoPLES Bank of nor 

THER.N India, Ltd {In liquidation) Lahore 

ILE. (1939)Lah 324«41PLE 737“ 
19S9Coinp C.S07“A1.E 1939 Lab. 407. 

Vol. V. Chapter 3-B, E l (ll)— Appeal 

before Single Judge— Keferince of point of law lo 
Division Bench — Power to refer after deciding part of 
appeal. S<e PRACTICE— HIGH COURT 

41 P. L R. 261 

Ch 31). Vol V.E. l 


LAND ACQUISITION ACT (1891), S. 11. 


OF STATE 6 BE 980=12E.P.C 71“ 

J9390A 709=20PLT, 739 = 1939 ALJ 859 = 
410WN 5=70CLJ.331=183IC 328= 
1939 A W.E (P 0.) 166 = 1939 OWN. 760 = 
1939 O L R. 541 =fiO L W. 406 = 
AIR 1939PO 236»(1939)2M.LJ 722 (P 0 ). 
—•—8 6 (3) — Declarntton under— Conclusne char- 
adcr af—Limils— Partus awtre ef af ttcguitt- 

tion~Defeclite dtclarahon st can tusatc acgussstscn 
pre-cedtngi, 

A H«rliratlOn nnder R A fit nf th» T anH Arnn...it.nn 


ottats 

A jadsmect dictated In open Court can be reconsi 
dered by the Judge before it is corrected and signed 
{Skimf, /) MUNICIPAL COMSIITTEE. DELHI V 
MOHAMMAD ASKRI 41 PLE 472- 

A.IR 1939 Lah 646 
LAMBARDAE — Appantment — • Rule af prsma 
gtHsiurt—tdegleet a( duty by father— H dstguatsfes 
ten. 


oSences involve grave moral turpitude andibeson is 
under (he inescapable infiuence cl the father, should ihe 
»on be excluded. (jCarbelt, FC) Jai SinOh v 
Ranjit SiNCH 18LahLT43 

Appesntment ef—Prsmagentture — Rut/ of. 

If a lambardar resigns h.s post, the Revenue auiho 
Titles cannot appoint in bis place any candidate they 
night choose to select from bis family They can 
appoint only a person who has a right to succeed under 
the rule of primogeniture, and if he is a ^minoi, they 
must appoint a /jrfrtfA on his behalf (Cartett. FO 
Haq NAWAZ V. Waryam Khan. 18 Lab LT 66 
— ' —If entstled to reeave capstal memey sn Land 
Aejussitson ease. 

In a Land Acquisition case a Lambardar would not 
be entitled to receive capital money irr/uroi^m nor 


party, if this IV not stated. But where ihe parties are 
fully aware of (he purpose for which the acquisition is 
made, a defect in the declaration will not vitiate Ihe 
acquisition proceedings. [Celltiter and Batpai, //,) 
KadhaSwami Satsang Sasha f Tara Chand. 

1811C. 293-12 EA 208-ld39ALJ 757- 
1939AWE (HO;436-AIP) l939An.657. 

S 9—Su/}icient neitee but net tpeesal mttce— 


in the property sought to 
ent notice of the intended 
' the absence of a speaal 
complaint (//orrsei and 

Mttra.JJ ) bELktlAKV UF STATE V KaRIM BUX. 

380IC 8B2 = 31BA 621=1939ALJ 85= 
1938 A WR (H 0 833= A IE 1939 AU ISO. 

- Ss 11 a&d IB— .4WBrrf — Procedure to be adopted 
—ComfeHiatson and apporlionmeul — Ussiatssfied claim- 
ant — Remedy 

According to the terms ofS. 11 and the succeeding 
sections of the Land Acquisition Act, it is clear that the 
Collector muv(. when he makes hu award, takeinto 
I account the interest of all parties asve<s the total 
amount of compensation and apportion it as between Ihe 
claimants A series of awards in respect of (be same 
: property IS not contemplaled by Ihe Act If a person 
^ inlerevied IS not given anything by the apportionment, 
i his remedy is to claim a reference challenging the award 
I and not to ask for another award in bis favour. 



«■ pend^ 
'ement 
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I.AND ACQUISmOK ACT (1891). S 16 

Although the Collector, after he has made his award 
under S 11 of the Land Acquisition Act is not com 
petent to amend it or make a. supplementary award, 
except in cases of clerical errors or other mistakes or 
omissions apparent on the face of the records he Is not | 
m any nay incompetent lo enter into a compromise with I 
the claimants nbo have gut a reference under S 18, | 
Land Acquisition Act and pay them an extra sum of 
money on the basts of such settlement on condition of j 
their withdrawing the reference An entry of such an ' 
order for payment in the aw ard statement kept in Form 
A prescribed in Appendix 7 of the Civil Accounts Code 
does not amount to an amendment of the award itsdf 
The award statement is, therefore, not inadmissible in 
evidence [^Muiktrttaand Roxburgh, JJ) PROVINCE 
OF Bengal v Satish Chandra De 

43 0 W K 1186 
'Ss 15, 23 And 24— s geUnltaltt^—Afsesss 
mtnt — PrinetpU~-AcgutnHg authority miy passible 
purchaser 

Even where the ocly possible purchaser of the land s 


would ascertain it in a case where there are several possi 
ble purchasers and that he is no more con&oed to award 
ing the land’s 'poramboke value ti<''valaeo( similar 
lan^ Without its potentialities, in the former case than 
he IS in (he tatter {_Lerd Ramtr ) VvRICHEELa 
Narayana Gajapatiraju Bahadur Caru t> The 


41BoinLR 726-430WK 657- 
1930 MWW 708-1939 AC 302-181 10 230- 
20PatI.T S81-19390WN 480- 
igS90LB 303-AIB 1939FC 98- 
(1939)2MLJ 46 (PC) 
— S XS—Afiplieaiility — Property sn possession of 
tenant — Claim for eontpensatton— Award in favour of I 
oiontrmlhoiit any reference to the tenant's claim — Ob | 
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LAND ACQUISITION ACT (1894), S 24 
prt^er interpretation of the provi«o to S 50 (2) Is that 
It relates only to that sub section and makev it clear that 
a company or local authority has not been granted a 
power to demand a reference as to compensa ion, by 
virtne of the power given therein to appear and adduce 
evidence before the Collector or Court on the subject It 
does not, therefore take away the rights which the com 
panjr or the local authority might enjoy as claimants or 
perscms interested under b 18 of the Act ( Mukherjta 
and Roxburgh, JJ') COMILLA ELECTRIC SUPPLY, 
LTD V East Bengal Bank ltd 

I LB (1939) 2 Cal 401=430 WN 973= 

A IB 1939 Cal 669 
~ S 18 (1) (Ji)— Requirements as to obiee/tons~ 
'Grounds , meantng of 

The Land Acgumtion Act by S }6 does not require 
particnUrs to be given It requires only the grounds of 
. the objection to be given and by grounds is meant 
such of the four grounds mentioned m S, 18 (1) as are 
relied upon {Lord Porter) BHACWATI r RAM 
I Kali 66IA U5-ILB (1939)A11 460 = 

:* ~ 211 = 

■ WN 677 = 

I . • ■ WN 643 = 

‘ . tLT 623 = 

•» . ’ ■ ■ ‘LB 638 = 

1939 MWN 894-41 Bom LB 1028- 
1939 AWB (PO)68=AIB 1939FO 133= 
(1989) 2ML7 98 (PC) 

' 8 25— Compensation for building apart from 

site— Valuation— Method to be adopted 
Where the subject to be valued for purposes of com 
pensation is a building apart from the site the value of 
the building has to be fixed by ascertaining the cost of 
reproducing the building at the present time and then 
allowing for depreciation in consideration of the age of 
the building and for the costs of such repairs as might 


A I E 1939 F C 235=(1939; 2 M L J 722 (P C ) 
■ 3 23— ‘Market value '—Afeaning of 

• in 5 23 of the Land 


IRS’ Revenue Divi 

B (1939) Mad 632= 
601-18110 230 = 
381 = 11BP0 231- 
-1939 OLE 803= 
AWE (PC) 82= 


— — Ss 18 and 60 (2) proviso— 'Person interested" ■ * ' . 

—Compmy envihose behalf tanl ts acquired ■-■Whether 

entitled to demand reference , OulA .. M Lu v*' C 

A company or local aulhonty on whose behalf land is ■■ S 21 {6}—Xf eating of 
being acquired is a person Interested’’ within the Snb-S S of S 24 of the Land Acqui«ition Act means 
meaning of S 3(^)of the Land Acquisition Act if it no more than this that in valuing the land acquired, 
has an interest In the lands that are the'ubjcctof on the daleof the notiBcalion under S 4 (I) of the Act 
ai-qulsition and It has, therefore a right to demand a It must be valued as it then stood, and not as it would 
reference under S ISoftheAct This right Isnot standwhen ihe land had been acquired and used for the 
taken away by lhepTO>l<o to S 50 (2) of the Act Tlie purpose for which it was acquired But it does not 
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IJIKD ACQUISITION ACT (1891), S. 30, 


I LAND IMPS LOANS ACT (1883), S. 7. 

Set Land Acquisition act, Ss 18 and 50 (2) 
PROVISO. 43CWN 97$. 

S 6i—Ordfr relating teditlntulionof compcn- 

talian money— Appeal 

when he exploits ihat adapubility than it would be if | Thereto nothing to exclude an appeal from an order 
i.». .... t I jjjg di<tribuijon of compensation money 

, • ■ > ■ . s » Civil Procedure Code {Davis, J C. and 

■ ■ ■ ■ ' •••I Fateh Mahommed p Thakiomal, 

■> • I.LR (1939)Kar 162-180IC 681= 

■■ • HE S 191-AIR 1939 Sind 66. 

LAND IMPROVEMENTS LOANS ACT (XIX OP 
1883), S i — Applleaiilily — /mpratemenls already 
effected before grant of loan — Advances — Right to pno- 
ntf—Agrteulturiits' Loans AA.S 4 
The words of S. 4 of the Land Improvements Loans 
Act are unambiguous and can only be held to apply to 
improvements which have not been eSected at the time 
— ~ —a **nnot be held to apply 

been carried out at 
Therefore the Gov- 
prioiity in le^pect of 
advances applied for and made after the improvements 
were carried out with funds belonging to a private in- 
dividual. A comparison of S 4 of the Land Improve* 
ments Loans Act and S 4 of the Agriculturists' Loans 
* ■ would be granted under 

Act It would pot be 
' Loans Act. {Madka' 
JJ ) Secrstarv of 

State FOR iNi'iA t arunachala Mudaliar 

ILR (1930) Mad 1017-10 LW 486= 
leSOMWN 6j6-AIB 1039 Mad 711 = 
(1939) 2MLJ. 83. 
■S 4—Applieaiilily—Loan for uietding land and 
for mating stone pwement—ff comes under Act^ 


5BB 601»11RPC 231-41PLB 394 = 
60L.W 1 = 41 Bom LE 725 = 1939 MW.N 708 = 
1939 A 0 302= 181 1 O. 239= 
1939 A WR (PC )82=20Pat LT. 381- 
43CW.N 557 = 19390 LR 303= 
1930 O.W.N. 480 -A.IR 1939 P C 98= 
(1939)2 ML.J. 45(P 0.) 

ielwfcn Zemin 
Competeney, 

Though a reference to a Subordinate judge under 
S. 30 of the Land Acquisition Act cannot be called a 
suit, the deasion by the Sulvordinate judge in the 
matter which involves a depute between a Zemindar 


I I 


AIR 1939 Mad. 716 
I S SI (2), PtOTiSO Z—Appheatihly— Daughters 
of owner elaiming lAare m eompenealson—Cot/eetor 
mating refe'inee to Court— Diughtert and tkrir 
assignees appearing— A/iignmeni Sy eonsent reeognited 
by Court— Ctaim e'f ai'igrrri f^r t‘"i'e sh r^m-rnffn 

^liuiieated upon ■ > le / - . » 

against— Asti gneei »!*■ • .* 

The principle w n t s • . 1 , . ^ , ■ , • * ■ , > 

Ss. 18 and 30, I 1 | ■ < . , '•** |. i , . ... 1 

parlies to procee' 1 '• r ■ ‘ . j * , i . • I ' ‘ » -i , /) 

Tribunals have been constituted under the Act to deal I LaKSHMan VeNKaTESH v SECRETARV OP StaTF. 

* _ - * ... . . . , . ^ 25 .,^ 

■ " )ia 183. 

against 

Tribunal under Land Acquisition Act are as much sub 1^ IQO ' 

Ject to the principles of res iiiJiealn as adjudicaiion by | ^ advanced under the Land Improvement Loans 

Courts -oniM vVrt CviA PscK.td4tt Code Upow 1 is. subject to the proviso loS 7(0 a first charge 
acqui'-ition of some land owned by a person his for the improvement of which the loan is 

daughters claimed a share in the compensation awarded advanced, and the statutory charge created by S 7 is 
They did not accept the Collector s order as to appor | enforceable against the land even in the hands of a 


tei*cted. They did not appeal from that order 

ider 

i.ovisu j lo .j ~-v»ng 

appealed against the order of adjudivation of iheir 
claims the order stood and the assignees had no right to ] 
bung a separate civil suit. / C and ilfetia 

J.) Fateh Mahommed p ThariomaU 

ILR (1939)Kar 152-18010 681= 
HRS 19i=AIR 1939 810166 

S. 60C2)provlso— Effect of— Company on whose 

behalf land Is acquired— Right of, to demand reference. 
Y.D, 1939—45 


S 7— Operation of— If affected by Registration 

Act. S 89 See Kegistratios ACT. S 89 

41 Bom L R. 257. 

S 7 (1) (Ci— Effect of. 

The effect of S. 7 (1 ) (c) of the Land Improvement 
Loans Act IS to create a charge upon the property for 
rhe benefit of which the loan is taken {Surien. F £“,) 
YESHWANT CaNPAT KOMTI f BvLtRAM 

1939NLJ 235. 

S Scope— Xoneemphancesrstt R 12 

of the ruin— Effect of 

The non inclusion of condition 14 of the conditions 
appended to form 1 annexed to the rules under the Lacd 

/ 
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LAND IMPS LOANS ACT (1883), S 7 
Improvement Loans Act in a bond for a tagavi loan 
under the Act as provided by R 12 of the rules does 
not have the effect of depriving the Collector of the 
power to proceed under S 7 (1) (<) of the Act 
\wadia J ) larsiiman venkatesh f Secretary 
OF STATE 18210 6S5 = 12EB 

41BomLR 257»AIJl 1939 Bom 
»S 7 Discretion of Collector selecting 

of recovery of loan 

It IS clear on a per c v i u 

the intencion of the 
tagavi loan should r 
benefit of which the 
S 7 gives the Collec 

the order in whtch he should resort to the \arioas modes 
of recovery permuted by the *ection {}Vadia J) 
Lakshman Venkatesh » Secretary of State 
182IC 6SS = 12BB 26 = 41 Bom LB 267= 
A IE 1939 Bom 183 
LANDLORD AND TENANT See also (1) Lease 
( 2) T P ACT Ss 105 117 
-Ahiiii—AiaHi/enment of house— Proof of leav 
tng the village if essential 

In order that the occupier of a bouse in the Aiadt of 
a village may be held to have abandoned the house it is 
not absolutely necessary to show that he has left the 
village (^fiennet and Verma JJ ) FATTEN v IIaR 
BILAS ILE (1939) All 263-184 1 0 49- 

12 BA. 17S-1939AIVB (HC}206= 
1939 ED 138- 1939 ALJ 104- 
A I B 1939 All 392 

Sa 

ta 

da ■ ^ 

of such interest or share his residential bouses in the 
aiadi do not unless specifically transf rred pass tothe 
transferee In the site of such a house his proprietary 
right IS in proportion to the share owned by bin in the 
rnahal Bat as regards the resident al hou e* be is the 
sole proprietor of the same and his proprietary interest 
m the building is in no sense appurtenant to bis 
proprietary right as a samindar in the mabal His 
residential house is a separate unit and in no sense a 


A IB 1939 All 415 (PB) 

' ' -KtsoAi— Mortgage by ryot of house in — LsaMsty 
toeteetment 


LANDLORD AND TENANT 

'—Abandonment — Transfer of holding by ckandna 
dor— Transferor remaining in possession of one room 
of house on h Idsng with leave and licence of transferee— 
Effect of 

Where a chandnadar has executed a kobala transfer 


nues There is an 
chandnadar and the 
ecover the bolding 
SLIMAN BlBI V MD 

1 B 1939 Pat 604 

Acquiescence or estoppel — /f can make g od 

absence of registered instrument for a settlement of 
tenancy 

Where for the valid settlement of tenancy a registered 
deed was necessary as the property was worth more than 
Rs lOO Its absence cannot be made good by any ac 
quiescence or estopped on the part of a party {Dhavle, 
J) Shiba Prasad Singh t' Chamru Pasi 

178 10 362 6BB 89-AIE l9S9Pat 167 

— Adverse possession — Payment of rent to zemindar 
by persons declared to be sub tenants — If renders ihetr 
possession aditrse 

Wherethe telationsh p of the plaint ff and the defen 
dam has been definitely decided judicially and the 
defendants had been declared to be sub tenants they 
must always be sob tenants The fact that by some 
mutual agieerarnt the defendat ts paid the rent of a 


2939A WB (BB)240 

Agreement con/err ng status of fixed rate tensnt 

and agreeing not toeject— Legality— Subsequent appliea 
non for ejectment— Ma nta nab I ty See ACRA TEN 
ANCV ACT S 79— APPLICABIUIY 

1939 AWE (H 0 ) 716 
' ' Co-tenants— If can relinquish a part of the 
holding 

Unless a holding is d vided up between several co 
in every jart of the 
ot bi* a Viilid rehn 
Ifcig by i CO fetiartf 
JHACROO PaSIv 
1939 ED 301 = 
A W E <B E ) 257 

nl of rent for const 

Payment of rent for a considerable period does not 
create a tenancy when the landlord is not the proprietor 
of the land It is only frima facie evidence of 


•'trsen settling tenanle on 
7f landlord and tenant— 
ihcal on 

son chooses lo cultivate 
the Utter lets him do so 
rid tenant is impliedly 
niy to squatters who cu I* 
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tirate the land themsel?es llcan have no application ~ -Fixtd ratt tenaney~~Acquitil>on by advene pot- 
to persons whoaie not cullUators and isho settle per- \ Mtaon, tf potttHe. 

sons on the land as th ' “*• ' « .. — j v. ... f. 1 , 

tor. {Sen. J ) SRlSHt ■ ‘ ■ ... 

Lal Roy. ■ ■■ 


■ Demareatien 
RtfertHce to.if ebltg. 


Effect- 


legal rented; open to him and he cannot later on come 
forward and say that he was illegally e]ei:ted. {Morsh, 

S M'\ Kedar Nath t> Raja Birendra Birram 
Sisca 1939 AWR (BR)H6 = 

1939 ALJ tSapp)82 
I Eieelmenl — f/tirt of Ittut—Righit 
Assab.teaanis are incladed m the deSnition of non* ! 
occcpsncy tenants, the interests of non-oeeopaney 
tenants other than thekadars are heritable. As each 
the heirs of the original lessee can bold on as bis heirs 
and could not be ejected as trespassers. {Manh.S M) 
SAUAMAT ULUAH V WA2IR KHAN 

1939 A.WB (.BE)181-1939RD 415 
.Ejectment— Land belonging to several co 
owners— Suit by one co-owner only— Mainlainability 
Set Co OWNERS— JOtNI LAND 


- —Euetmenl—Pfon ocetepancf r 
iHf umitr Inipatier—Liaitltty to 


'nts of a fixed rate 
up only if there is 
est, to an outsider 
has lasted longer 

‘•'per, J Rtf) Raj 


■ ■ R. (BR)124(2). 

r held advenely to 

I — ttvect 

I - - i— >.» -J— 

sh the fixed 
lot beacqui- 
ceneerned. 

o.L* iiu'Ai/, j—l., 1...J Bahadur 
Singh v. RamHarakh 1939 RD 16b 

1939 A W.B (BE.) 124 (2). 

Forfeiture— Breae/t of agreement— Undertaking 
to ^uitd thotiked roof with tiles— C ounant not to make 
a ekot— Creation of roof tnude building under thatched- 
roof— Effect of. 

The defendants who were tenants of the plainliffa 
execated an agreement in their favour that they would 
build a ihaicbed roof with tiles on the boe<e construe* 
ted on (he land leased out to them and would not make 
a chat. The plaintifis alleged that the defendants had 
broken the agreement by constructing a roof inSide 
the building and under the tiled and thatched roof and 
claimed an injunction resir.iming the defendants from 


. r who 

There 
of the 

./J) 

354 

Ereetment of recorded tenant — Unrecorded 
tenant, if bound by that ludgmint. 

When an unrecorded tenant appeals against an 
ejectment in which recorded tenants were lawfully 


tenant See ACRa TENANCY ACT— LICE’ 

193f 


kioiieii uuiiuiiig 

f/eld, that as a matter of law, it could not be said 
that the erection of a roof inside the building was 
Itself a breach of the agreement between the parties, 
{UWt.J.) Ram I AL Sahu ^ \1t Bibi Zohra 

5ER 785**182lC 6ie-12RP 30° 
AIR 1939 Pat 296, 
I Forfeiture — tVatver of smgte breach — If operates 

I «* matver of right for ever 

I It IS true that, if after the landlord is aware of a 
I cause of forfeiture he by some act recognizes the lease, 

I k. « V . . IQ claim forfeiture for thatparli* 
vor example, 1/ there is aright of 
lea'e for non payment of rent and after 
forfeiture has arisen, the landlord 


^^-^Entry at sub-tenant for over yeari 

If a person is shown as subtenant of " 

above and if during the critical period whena selilemeDt would only operate in respect of a particular breach. 


SAT, Where the land was orginally ordinary tenancy on 
Ram which a grove was planted but by 1327 F, it was gradu- 
tS8° ally extinguished and the Zamindar brings a suit for 
a>-A. 471. ejectment on the ground that the grove bad ceased b> 
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exist in 1341 F, bis suit has to be dismissed as the 
grove had ceased to exist as earl; as 1327 and the tenant 
bad become a statutorv tenant and rot liable to eject 
ment {Bomford S M and M/kta, / jAt 

KiSHENLaL:' GaNGA blVGH 1939 BD ISO^’ 
1939 A W R (BB >192 
Holdings — ConsolidtiUon— Power of AsastaHt 
Collector 

Under the existing law an Assistant Collector has no 
power whatever to consolidate holdings withont the 
consent of the landlords \^Afiirsk S M end Mehta 
/M) AMARNaIHj PaRTIT 

1939 B D 627= 1939 A W E (B B ) 227 
Holding eo/tr— Measure of damaees 
Where a tenant holds over after receivi 
vacating the premises he is liable to pay 
at doable the rent The ru'e is however, a 

and the Court may award more or less 
circumstances if there is evidence to justify 
A 1 It 1933 Lah 6l and 9 Lah 576 F 
Ktshore CJ) MUBARAK K RUGHNATH 

1939 MLB 219(CIt) 

■ —Holding ever — Slotui of tenant-— Purchase bf 

hint of eertain shares of to sharers 

Tne possession of a tenant after the expiry of his lease 
is not that of a tre<passer, where the tenant has himself 


lettor a id lessee t assignee 

Privity of estate between the lessor and the les*ees 
assignee can hardly be said to arise except where the 
interest of the lessee has been transferred in whole to 
an assignee (RowUnd and Chatteru J/) SURHOEO 
FANDey p Ramcshwar frasao 

A I B 1939 Pat 622 

Lease— Validsly^Perpetual lease to lady member 
of family and sale to other members immediately— 
EfTeet I 

A perpetual lease to a lady member of a fami'y, folio I 
wed on the next day by a sale of tbezamindari in favour 
of the ocher members of the family is always to be viewed 
withsospiaon As regards the euliivators the inter 
mediate lease holder is to be treated as non existent in 
the e 
fami ■ 
form 

{dfr* ■' . . 

SOM • 


revenue— J! avatiooie 

Remissions do not constitute a permanent redaction 
in the assessment and since the ma/iana is based on the 
permanent asse* ment there would be no I^t iasiifica 


Painidar holding immediately under proprietor — Pur 
ekast by of interest of t/nurthdJrr inireeufiom gf decree 
for rent due br loiter— EEeet—R,ght of painidar to 
enKinee rent of under tenure holder from eenurcMder , 
Where a superior Interest In land and an Inlerior I 

Interest in It are united completely In the hands at one | 


LANDLOED AND TENANT 
person, ordinarily the inferior right merges m the 
<apenor right Where a painidar in execation of a 
decree for rent due by the immediate tenure holder 
under him brings that tenure to sale and purchases it 
himself, that tenure merges in the patm, with the result 
that an under tenure holder from the tenure bolder 
whose tenure has been sold come* directly in touch with 
the pitnsdar who becomes the immediate landlord of 
the under tenure holder The patmdar, as the landlord, 
IS entitled unless precluded by a statutory prohibition 
or by any contract to the contrary, to have the rent of 
his tenant enhanced from lime to time and get rent 
according to the current rate It makes no ditference 
whether the landlord is a proprietor holding directly 
■s '■“t' ~ ' p under 

Near, 

* ■ fAPjRE 

■ T 185 

among 
there is 

I an allocation of plots among the members of a family 
by mutual agreement, that cannot override the law of 
I succession l\farsh, s M) HARKESH «1NGH v 

phuuil Singh igssRD s68 = 

19S9AWB BB)24l 

' • nP'— - . 1. >j » nsfrrabifr— Purchase 

—Right of other co 
Bengal Tenancy 
43 0 W N 379 

• ' tenant— Effect M 

sub tenancy 

On the death of an occupancy tenant, a sub tenant 
cannot continue to hold his suL tenancy without the 
consent of the landlord ( ^fartk, S M end Mehta / 
M) ShuganChands Iacram 

1939 BD 603(2)-1939A WB (BB)27S(2) 
Permanent tenaney— Burden of proof— Infer 
' enee from etreu nstanees— Origin of tenaney uninottin— 
Tenaney passing by tuetetston and transfers by tenant— 
Effect af 

The onus of piovingthat the tenancy in a particular 
case IS a permanent one lies on the tenant Where the 
origin of the tenancy is unknown, it is open to the 
tenant to show that the correct Inference is that the 
' right granted and enjoyed by him is a permanent one 


I permanency of the tenant's rights (Agtrsvala /) 
ANantTfuo RamdhanPuri 6 be 327- 

17910 940-llBP 427-AIB 1939 Pat 350 
” tenancy— Circumstances tustifying 

nancy which was for residenlial pur 
an Thetenants have been holding 
than 70 years and though the rent 
In |85? It was not enhanced any 
here were two Instances of succession 
tenants and there were permanent 
structures In enstence for neatly 60 years There were 
certain awards and densions In land acquisiiinn ra es 
I under which compensation to the extent of one half of 
I the amount awarried was allowed to the tenants 

that the above circumstances w«re quite tnfll 
dent to show that the tenancy was permanenL 
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{MuHtrita and Laitfur Rahman, JJ ) PROBKaS CH. 
Maluk V DEBENUKa NaiH das. 43 C.WJI. 828 
-Pfrmanent tenancy — Datt ef ttnmey Jtngwn tut 
nolilt trrmt— Inference frem eoniuet of parties — 
Principle applteable. 

Even if «e kno« that a tenancy came intoeziMence 
at a pariicular date or at a particular time, that by itself 
is not sufficient to shov. that its ailgin is knoum. What 
are material are the terms of the tenancy, and if the 
termsarenot known, the fact that we know the date 
when the tenancy was created would not make mnch 
diSerence. If the cbaraaer of the tenancy has ^t to 
be inferred from the subsequent conduct of the parlies, 
the principle is 3ust as applicable as in cases where we 
do not know the date of ihe creation of the lea^e 
{,Muk\criea and laufur Kakman, yy.) PROBHASCH. 
IIALUK p. Debendra Nath Da^. 43 C.WJT 828 
—Permanent tenincy— Inference ef — Circumst- 
ances leading to— Burden />/ Proof — lAnd held if 


A tenant alleging that bis interest in the land is a 
permanent one baa the onus on him to establish such an 
intercut \Vhere the origin of the tenancy is onknown 
the nature and extent of the in . • - 

from the facts proved in the pa 
course on the tenant to prove 
an inference The (act that no 
paid for the land does not sugj 
tenancy at will cannot be mferrt 
the tenant who was paying r 
a substantial building, though n 
Humble folk cannot be expec 

trnctions costing considerable sums of money. What is 
tubsiantial mutt be decided with reference to the status 

and position in life cf the tenant, as well as ' 

tion. The fact that for a hundred years 
been demanded or paid IS good ground fo 
permanent tenancy, particulaily when it 
the |jnd together with the building upon it has devolved 
froni generaiion to generation on members of the same 
family Where It IS found that the structures, though 
kachha, are of a most sab<ianiial nature and are such as 
no poor man would be likely to build upon land enless 
his interest m the land is secured, then an inference of 
permanency IS ihe only one which can be drawn An 
inference of permanency can only be drawn where the 
facts point irr<si<tab1y to such a conclusion. Where the 
facts are equally consistent with permanency or a ten 
ancy at Witt permanency cannot be inferred, but where 
the facts are inconsistent with a tenancy at will and con 
Bistent only with a permanent tenancy, the latter is the 
only inference which can be drawn and the permanency 
of the tenancy must legally be inferred. It was found 
that the defendants’ predecessors were in possession of 
the land in suit for over a hundred years and had buiH 
upon It a substantial ttruciure consisting of mod walls 
and liled roofs. The structure was very old and was m 
existence for very many years, and possession of Ihe 
land together with the structure thereon was found to 
have been held by the defendants’ family generation 
after generation without let or hindrance No rent had 
ever been paid to Ihe landlords for the said land and the 
plaintiff landlord and his predecessors had, ontil Ihe 
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very substantial structure, and though the value oftbe 
bnd in the locality had risen considerably they never 
made any attempt to ottain any rent from ibe tenants. 

H'ld, that the facts of the case unequivocally and 
irresistably pointed to a tenancy of a permanent nature 
{f/arriet, C y and Acer, /.) ZayauddiN v bKAIKH 
DAkCAHAN ISFat 571»6BR.45 = 

;i84 I 0.363 = 12 BP 242 = 1939 P'WN 394 = 
20PLT S79=AIR 1939 Pat. 448. 

■Permanent tenancy —Inference of— Lease for 
indefinite term fbemeadi)— Settlement for purpose of 
errCting Cola house — Tenant not to alienate without 
consent of landlord and bis heirs— Provision for in- 
creased rent if land found to be of larger area than 
mentioned in lease — Piovuion for exercise of rights by 
lessor and lessee and their heirs and lepresenta'ives — 
Permanent or precarious tenancy — Infererice. See 
LEASP— Construction 1939 P.W.N 731. 

Permanent tenancy —Inference — U'hen /ushfied 


nonce to quit had been duly served on them. The defen- 
dants contended that they bad a permanent tenancy and 
that, in any case, the plaintiffs (landlords) were estop. 


defendants The facts that were rel-ed on by the defen- 
dants fMenablisbing their case of estoppel were the 


ecuted an i|ara deed m favour of a person. They also 
relied on two agreements executed between them and the 
plamliS in 1932 under which they (defendants) under- 
took not to construct a chat on Ihe house constructed on 
the land and only to build a thatched roof. 

that the acis or omissions of the landlords befere 
the defendants came into povse°sion could not be relied 
on by the defendants for establishing an estoppel against 
theplaintiffis Even assuming those acts and omissions 
could be so rei'ed on by the defendants, they did not 
amount to clear repre-entations which caused the defen- 
dants to act in the way in which they did, so as to create 
an estoppel under S ll5. Evidence Act The agreement 
of 1937 also did not consiituie any representation be- 
cause, what was allowed by those agreements was refer- 
able to the interest which the defendants already bad. 
Therefore in absence of contract to ihe contrary. Ibe 
tenancy was from month to month within the meaning 
of S I06. T P Act. and there wa* no estoppel in the 
ca*e which would prevent theplamiiKs fiom contending 
that what the defendants had got was merely a tenancy 
from month to month, and the plaintiS‘ having given 
valid noticeto the defendants to quit, were entitled to 
e|ect them S S3 A. T P. Act, wras of no help to the 
defendants. (ffVr, /.) Ram LaL Sahu v Mt. BiBl 

I . -nn 

■ ' • ■ Pat 296. 

• • ' of settle- 
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ment ofland—Ttnantsinduetd to take building nut tn 
bazaars and to establish themselves m business— Tenants 
looked upon as permanent— Inference 

The fact that substantial structures have been erected 
by the tenant on the land demised is not conclusive 
proof of a permanent tenancy The object or purpose 
of the owner in effecting the settlement of land in the 
manner m whrh he did it is however an important 
clue to determine what the parties intended by the settle 
ment made If, on the one hand, the ou ner of the land 
hoped to induce traders to establish themselves m the 
bazaar in the land by permitting them to erect buildings 
which \souI4 serve for their business and residential 
purposes it may reasonably be inferred on the other 
hand that persons proposing to establish business in 
this bazaar would put up substantial buildings only if 


the structure Evidenre of previous landlord of the 
Village in whiuh the land is situate to the eflect that 
be bad always looked upon the tenants as permanent 
tenant is another important clue to the intention of the 
parties and when taken along with the known object in 
inducing the tenants to take up building sites in the 
bazaar, would clearly indicate that permanent tenancies 
were contemplated at the time of origin (.AgartBala J) 


DIGEST, 1939 

LANDLORD AND TENANT 
that he entered the premises on the invitation of the 
employees living there {,Lobo,J') DaLMlA Cement, 
Ltd V Nakaindas 185 1 C 67 = 

AIR 1939 SlDd 256 

-“—“Relationship— Entry of bila Indication 

Where certain persons are recorded as holding plots 
of land bsla tasfiya the entry can only at best show 
that they are holding the plots as tenants and not as 
ander-proprietors (2«a ul Hasan and Radh Krishna 
Srivastazia J/) KANDHAYA BOX SiNCH » ThaKO 
Rain Sokhraj Kuer 1939 OWN 848= 

1939 O A 690 = 1939 A W B (C 0 ) 175 = 
16110 818 = 1939 RD 557=1939 0LB 660 
■ Relalsonship— Proprietor of land — If can also 

be tenant 

It cannot be held that a proprietor can be a tenant 
*• It cannot be stated as a general proposi 

lerson cannot have two separate kinds of 
same piece of land There is nothing to 
ner of property from letting it out to a 
body of persons of whom be himself 1$ one Such a 
tenancy may well ezist {Rowland, J") SARA DiBYA 
V Gauranoa Charan Saho 5 C L T 41 

"‘Relationship — Rent receipts granted as sara 
barahakar 

Where after the death of the original tenant the land 
lord did not take khas possession of his bolding but 
continued to receive rents from a certain per‘on for a 

— t •• n -W* #4 *,*• *, 


NaKAVaN Nuy UbU uaKMa aw«a«/ o 

UBO 891-68 aLJ 481-A . » 

Possetnom — Ifhen could be dt 
The Court will grant a decree f • 
landlord only when the person m 
trespasser and where there is no 
and the tenant In other ca«es if the person in posses 
Sion holds under a transfer by the tenant pos'ession 
will be decreed only If abandonment is proved 
{Pollock, J } SiNGHAI V SHREE HaNUMANJI 

1939 N J. J 661 
Kelation«bip— Creation of — Occupan y rights— 


rights ‘ Deed — Construction — Lease or 
MORTGAGE 6 B B 335 

— Relationship— pmployer housme employees in Ais 
house for putpese of trade— Rtlalionsh p of landlord 
and Unanl—I/ ereaeed— Entry of stranger in house 
without employer's consent— If lawful— Onus— Tres 

If employees are housed by the employer for the con | 
venience of his trade in the houses bolt on his own i 
land the relation between the employer and employees I 
IS not that of landlord and tenant The employees arc | 


uumeii oi provn g i ai ms eiiu; on Sutu • s . 
awfully Justified lies on him It is not enough for hbn I 


«. M -A relationship 

the terms of 
(It'ort, Ag 

• • Srinibas 

1939 Pat 43 

Rent — Abatement — Rent suit against several 

tenant! — Claim to abatement on aeeount of dtteneraUm 
of land made by one tenant only — If enures to all 

Where m a tent suit against all the tenants of a 
holding one only out of them puis forward the plea that 
I the tenants are entitled loan abatement of rent by 

• - ■ of 

• of 

. • the 

one WHO lai-ies me piea i»»v/» j s , up RY 

7 iumeshwar Tershad Singh 170IC 842= 
6BE 301 = 11 BP 418=AI.B 1039 Pat 267 

• Rent— Pnkaneemenl— Right of landlord— 

Obsfttson toenhancement—Onus 

It IS settled law that a landlord unless precluded by 
any statutory prohibition or by any contract to the 
contrary is entitled to have the rent of his tenant 
enhanced from time to time and get rent according to 
current rate Whether the landlord Isa proprietor 
holding directly under the Government or a tenure 

• . J t. -<‘ikes no dinerence, 

, • , ■ • • ■ defeat the claim 

. _ . . , - • not enhanceable 

. . . , • to his tenure or 

_ . , • ecludes enhance* 

me'nt of rent (fKtfr/ and Xhata Mohammad Moor, // ) 
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Chandra Mohan Majhi v. Midnaforb 
Zeuinoary Co.. Ltd. 20 Pat lt. 185. 

Rent— Enhancement— Suit (or — Patties —Non 
joinder— Effect on decree. See PRACTICE — Parties. 

6CLT.6 

■ ' ■ Rent— Eh ha neement—T ena nt ikt^dtHgett variaUe 
rate ef rent— Creation of under-tenure at rent fixed tn 
fergeluity — Validity— Tenant' t AelJing ttddtHexeeu- 
Uon of rent deerte and farckated ty landlord — Effeet— 
Right tJ enhancement of rent. I 


held on as {avoarable terms as his o^n Where the 
tenant boldini; at a variable rate of rent contracts with 
his ander tenare-holder that the latter’s rent should be 
fixed in perpetaity (as a permanent tenure), be does not 
thereby confer on him the status of a permanent tenore. 
holder at a fired rate so far as the proprietor of the 
ooldini; is concerned. The rent of thennderMenare- 
bolder U liable to be varied at the instance of the pro* 
prietor. {/antee and Rmland, //) Iswar Krishna 
Chandimaiee PHARUR V. Brij Behaki DaS 

leoic. GlO’llB.P 518.=5BR. 457* I 
SOPatLT 318=AIB 1939 Pat 401 ' 
- •’•Rent-free grant— Evidenee— Long fioisetiion and I 


■ ' “Rent-free grant— Evidence— Non-payment of I 

Although the mere non payment of rent for a very | 
long period i» not generally in itself Sufficient toescablisb | 
rent-free title, it may in the circumstances of a parti ] 


LANDLORD AND TENANT. 

[ kt out for agricultural purposes. The Rent Act does not 

I awly to the case. \Mekta, S. Mf) JAI MangaL 
PANdEi' mst. Laona LONIN. 

1939 A-W-R (B R.) 21 ■= 1939 A.L J. (Supp ) 36 = 
1939 B.D. 24S. 

' — ■ •Rent— Reduction— Agreement for — Onus— Accept- 
I ance of reduced rent for years — Effe-t of 

The mere acceptance of a reduced rent, though it may 
amount to a full acquittance of rent for the particular 
year or years for nhich the rent vras paid, cannot prove 

* — ’ - -• •'---ight by the landlord 

s lies on the tenant 
a permanent nature. 

• r SUCHITRA SuN- 

. , =43CWN 856 = 

AIR 1939 Cal €06. 
Rent— Right tm~£xecution of qahuhyat by 
father of tcnanti — E/fcct — Lamiardar, if entitled lo 

Where the father of the tenants bad executed a qabu- 
liyat in favour of the Zamindar, the rent is payable 
to the Zamindar and not to the tambardar The estoppel 
created by the execution of the qabuliyat gives title to 
the Zamindar to be the receiver of the rent. {.Marsh, 
SM and Mehta, J.M.) MaLKHAN SiNGH K NATTHU 
GiraNO 1939 B D 629 = 1939 A W.R (B.R.) 229. 

— •Rent — Sui-tenants—Reduetion m rental) by ten- 
ant en-ehief—Sub tenante if enhl/ed lo rentissioni, 

' rentals 


^ land, 
tied lo 
s that 
I their 
< If the 

’ ■’ /Iff.) 

. .943- 

It)88. 

Rent— Suit for Bhaoh rent— Burden of 
proof— Estimate of produce — Court— /f bound by 
amount admitted by defendant 
In a suit for prcduce rent it is generally for the land* 
lord to prove the qua iity of outturn though ft Is true 


-■ —Rent — Intireit—Aisignment of right 
rent— Non payment of rent on due date— Leal ' 

A right to realiA rent carries with it the right to I 
realize It »ith interest in case of default of payment at 
the due time A tenant who fails to pay the rent in I 
time to a person who has got a • f*> 


—Renl—Liobility for— Cultivation in the aguira 
of a house— Fresumphon sf any from entry in tie 
revenue papert 

Where cultivation is found to be carried on in the 
agviara of a house. It is only a petty garden cultivation 
in the courtyard in front of a house and because rent I 
happened to be entered in the papers (here is nothing to 
justify the presumption that this was agrkuhoral land 


- -Rent-Suit for—Evution by title Paramount- 
Defence of— Proof required 

In order to sustain a defence to a rent suit, founded 


under threat of dispossession from a third person attorns 
to him and so converts his possession into possession of 
the latter The mere assettion even if this be a true 
a^rertion, by the third person that be has better title to 
I the knowledge of the lessor and the lessie, or the mete 
, institution by him of a suit for possession against the 
I lessee, does not amount in law to an eviction by title 
I paramount. It is essential that such person should Uk 
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possession or should be taken in the * - 
taken possession of the demised preni 
Ei^ley //) AMRITA LaL OJHA 
SaRkaR he (1938) 2 Cal 65' 

IIBC 819=AI 
' " —Ktnt—Suit for— Joint kelding 
~Sutl for rent against one or mert—CempeUHcy \ 
Every suit to recover nione; due on account of rent 
IS in one sense a rent suit where several tenants are , 
joint promisors such a suit can be insiituied against 
one or more of them and decreed for the entire »am, 
due (yarma and /iewiand, JJ) INOERJIT ' 
SAHIDEOf idAHARAJA PRATAP UdaI NaTP 
Deo 16 Fat STS^^BSE 830 = 182X0 
12EP 74 = 1939P WN 64l=20PIiT 
A I B 1939 Pat 

——Rent — Suit for whole rent of holding agaiti$i 
some only of the tenants — Maintainability See COh 
TRACT \CT, S 43 17 Pat 662 

■ —Eent — Suspension of—f/eleiinj held at tump 

sum rent~DnfesitstioH from certain pleli—liight I 


— Sir land— Tenant under %\s— Statue of— Confer' 
meni of oeeupaney rights— Procedure to be followed 
A tenant under jir is a non occupancy tenant and is 
not a subtenant Until the zamindar ejects the non 
occupancy tenant bolding under lbe//r the land is not 


they are not claimed, and a tenant of etr becomes a 
tenant of the khalsa land {flifhta S M ani Harper, 
jAf) Maknu p Mahomed Husain khan 

1939BD 20 = 1939 A WB (BB)127 
— Statutory tenancy— Lease in favour e! vnfe sub 


'air 1939 Pat 356 
— Penunetafton of tenancy— Pi ght of tenant 
A tenant cannot renoani.-e his tenancy if the landlord 
ms sts on treating him as a tenant Where even after the 
execution of a release deed by a tenant m favour of his 
landlord in respect of his occupancy rights in the 
holding the landlord insists on treating him as his 
tenant and gives receipts for the rent of the holding in 
his name he eannoc subsequenlly be heard to say that 
the tenant is not his tenant (.Harriet C J and 
Atartoala J) ShiVa PRaSaD SiNCK v BHACWaN 
DaSAOARWaLA 179 10 400-11 BF 3n= 
6BB 231-AlB 1939 Pat 180 
—Rights of tenant — Seitlemeni of gairmatrua am 
lands See Limitation act, art 32 

18110 493 

— " ■ Shanhalap—If under proprietary tight 

A shankalap IS not alnaysan under proprietary right 
(Zia ul Htsan and Hamilton JJ) * ' * 

Lucknow division t Bitana ■ * 

18110 18P*. 11 R O 283=193 • .. * 

1939 BD 259 = 1939 0 LB 212-- • ’ 

AIB • 


weie jupaia >■ > ic>.uiueu v ^laii > o •' i *< j ■ 
JU} 


slrdits—Peeorded sUdar in speeific pl'ts—If eanettet— 
Principle unde’lytng 

It IS an accepied prinaple that a recorded sirdar |n 
speciSc plots is enlit ed to eject a purchaser from one of 
sirdar/ as a ircepasser The purchaser can 
only hold on as a licensee IIis place is In the lamima \ 
hhnoat and not In tbe^Ad/uiori because It Is clear that he I 
could not gel possession over the specISc area because m 


landlord cannot disown bis statutory tenant and treat 
him as subtenant of his njfe (Marsh, S M^ 

Nawazish ali Khan v Uni Rao 

1939 A W B (5 B ) 179- 1939 B D 414 
' •Sub tenancy— Entry of one at a tenant in-thitf 

tnd another as sub-tenant— Jf ttidenee of eub lettings 
Holding originally tmnt— Status of tuck persons 
Where the holding was the joint holding of the ances- 
tor’s of the parlies and one hii been entered in the 
papers as a tenant in chief and the other as a snb 
tenant, where there IS no evidence of any subletting 
and the alleg<^ sub tenams had been in possession for 
nearly 5l years, the mere entry cannot make him a sub* 
tenant He should be entered along with the so called 
tenant in chief as occupancy tenants (Mihtn SJiL 
and Harper J M) JaGBaNDHAN LOHAR v SuRAJ 
Narain Singh 1939 K Dll- 

1939 A W B (BB ) 122 
r- _'r, . t creating under 

aure holder to land 
-PriHciplet 

• under lenuie cannot 
that under-tenure. 
It be In violation of theequitabJe 
person can be allowed to derogate 
Such a surr^der does not give 
ord a Cause of action to re enter 
avoid the under tenure at once 
'dehammaj Hoar, J/) CHANDRA 
.• • MIDNAPORE ZKMINnAHV CO , 

20 Pat L T 185- 

Mortgagee with po/sesnon— 
f mortgage 

e<sion does not become a 
tenant at will as a matter of law on the extinction of 
(he trortgage (OahpSingh J') BOLA s’ CHHAJJU 
RAM 41 PLB 421-184 10 664- 

A IB 1939 Lab 396 
—— Tenancy m favour of family members— A aturt 
of—Effeet OH persons m actual pfttettion 

Tenancies which are created In favour of family 
members by titled magnates are not genuine tenancies, 
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Unless a thekadar is shon'n to have bad (ransfetaUe I 
rights, persons claiming under a «ill executed by the 
thtkadar • • •• 

Strength < 

Court 

lomutai • 

ba«is of po'i'e'Sion {.Darling S.M ) PAkAM MANS 
Singh p.Kalka Singh 1939 A.WE fB.E)U= I 
1939 B D. 306. 

Under prefrutary ngklt — Jnftrtnet~~InJtea‘ 

bens. 

It may be that in certain cases the fixing of rent of 
the land revenue plus a ,• • 

dication to ascertain 
granted But too mu 
attached to it (Zia • 

Commissi ONES, Luck t 
14 Luck 624> 

1939 C * , 

1939 


I sites to thecontrollmg authority, te, the inamdarm 
whom unoccupied house sites vest for that purpose No 
individual villagei can be allowed to squat on the land 
■' ■ ' taorth, y) CHINNa* 

ASUBRAMANIA AlYAR. 

. ■ .«1939MWN 207 = 

k I R 1939 Mad 409. 

■ ■ Jett"— Meaning of. 

The word “Jote’* by istelf is an ambiguous word, 
which may mean a tenure or a holding. {Mtiter and 

Abdul Latif r. Nawab Khajeh habi- 
BULLA 69CLJ 28'=A.1B 1939 Cal 354 

Noahad Taluks — Incidents ef—Cultivaled and 


Under proprietor of grove— Rifkis of—Superior \ ‘*D*"j* * [* adjustment ^f the rent at 

proprietor entitled to a sAart of ' ”■*' * * 

trett—ff enUtlrd to get «i*t intune ■ 

Proprietor in respect of trtee 


12 EO 95- 184 I C 272-1939 OWN 916- 
1939 OLE 600-1939 AWE (CC )217- 
1939 ED 693 = A IE 1939 Oudh 5179 
LAND TENURE — Dholi and Bhon-ta tenur/i— 
Nature of 

Land held on Dhoh tenure is rent free land granted 
by the proprietors of a village (or the b 
mo'que or shrine, or to a person for 
and the grantee in such a case has to 
'specified dunes of his office Bhon 
granted on a similar tenure but for ...i. 1 

{RamLatl.J'l ZaHARYA MaL r SHIB CmaraN I 
41PLR 672 I 

fnam—Jf'Me mam Village— Unoccupied houie\ 
sites— Controlling authority — Right of villagers tn\ 
respect of— Practice in hladros Presidency 
In the case of a piece of village site in a v 
village m which both the warams areow 
same person or persons, the very naturer 
implies a controlling authority to regulate 

occupation The recognised practice oltl " 
Presidency— excluding areas wiih a special revenue law. 
Such as Malabar— the control of unoccupied village site 
land vests in the proprietor whoever he may be In 
ryotwari area the control is exercised by the Govern, 
ment In the revenue department by means of grant of 
house sites pattas In zamindail areas chat control U 
exerci'ed by the Zammdar In a shrotnem village not 
falling under the Estates Land Act, the control of inch 
Y.D 1939—46 


43 OWN 1109. 

, — Serftee tenure— Oeeupjneyraiyet at fixed rent 
I appointea jeth raiyat and atlowed to deduct a fixed rmn 
I oue a! rent payoite — Holding tf iecesnts grant inrdtned 
I unth leniee—Resumatiiity hy landlord 
I The defendants' ancestor was an occupancy raiyat 


I an incident of (he tenure, it was only Che mode in which 
the rent payable was fixed. 

Held, that It could not be inferred from these facts 
I that the holding was anything other than an ordinary 
‘ ' • burdened with 

o dispense with 
- ime. {Harriet. 

IWABKA Das r. 

• • .18 Pat 602- 

■ ■ OPLT 659 = 

—-a ■.! i. uv. A Law 1939 Pat 620 
j “ Zait! hhogra — Asiessment—If can be thxllenged 
I <« enil smt 

Once the assessment is made and left unchallenged it 
I becomes binding on the co-sharer gaonlias If no 
I steps are taken to contest the same in setiletnent, i 
1 cannot be challenged in a aril *Qit and any part 
among the co sharer gaontias does not put an es 
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f r inhliitllt a! ihhhi/ »/»/-/ I 
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<lllP I I «ln linn It w III" ■ 
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that tl « el|n.| » f ll " rij tpaal f m ffuUdlH "••• 
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cuil III Ur it I h I Ihi I lar| miP I aa < nrnyt E a y 

III B l'••• {yi“"r ( idil/tfl, //) lUNAIK 

AKIIAI SISIlll « Sitlll NATH IrWAUl 

BJIR 217-171) 10 410-11 II T 1B3- 
A 1 U 1010 I'lt SOS ' 

■ Ctd liMftI •«-- Mming Ittif—I^iift I ti rW/i/f 
It ftf ttiifi—/ff"e>f ( f>i ft t r t«/HI 

A la la" 1 1 a I lnln( laaan waa aa f II wa i—* 1 1 at 

tl • |pt>rra •) all | ay all ( a I maa III] yr tka <paa a I 

all ll •( <1 vpti infill rnaapaanl lama ptyati" liira 
lx < I f it > aal I nil |nr tr I in f rlahla < r o » ( roOta < f If « 
Uaafra arUI E ll P|»lf I ' 


LrAHlJ 
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*'!*/»/ 'f fur fiihmin JJ) NKW IlK/tll 

l(At Maid II ciiandan Mam 
430 WN B7i-COOLJ 001- 
Ain 1010 OftJ 000 
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' Ci iHriiill*>i—/ irm i /»! liiii—IUmhti filla 
‘—StllltmiMl t till far ernll » tf (,a/i Aauit n f 
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for rx/mii ef tight fiy hit r ihI tint/ m i Ihilr 
htn ihI rffffifiiiiiitfi^t iiitiihi fartihidiiiif t ef 
rot t ! f m tidl t ll famt II ii/iiurtm/iil I h ef 
iHtrttiit irti 1 1 hiHliaii nilmt illiii i/ei iilhail 
tmnlefftiir iif Ah htii‘~lnfen i t—l nmintiit 
Una ley 

A irrlaln i I t ( f tai I l)tlEfiaa|i arna waa tpllk I 
r r a I h Irtlnitn (I p )iU ll) | " I I ni I |l n kal illyat 
wIIpIi lal "III" Irri ail tin unlll" ri t | nvl k I 
iH/tr eft I t) at ll " rp| I waa ( ayal 1" I y ll e Ifiapn Jfar 
afipf yrar tl at irldiff iln kaam nor l|a I "Ira an I 
rot rnapMiAllvra al all I ll / wailaiy plea r f ill'll n 
will I"K4I I < ll " I ay I r 11 lllPIO { ll Ml I |l " PVF t nf 
tnfa ll of tw I i an iilvn liiiial imnla ll e Iraa r i r Ha 


I 

• I II 



I 


I "filial thwillliB 11 " IpaanrlPtily iIaip I it at il o 
ji I ha I I rr ) • tllo I wllli It n |pMrn 1 1 tnal In 1 1 1 I ) 


- • • • ' 1. >1 I |p «on b I ala I I y HiPlr 

■ • ■ waa itPAr ll at ll n ka*" waa 

PI I ona HI I nil" riy it 
ir I I ypar (/ dif AH rt»f 

• a> ,, latiHNi'ii tir iNrOMK TAX 

II A O r XIMIKAIIVVAH VINHII 18 PAt 80A- 

1030? WN 711-1030 I TR CIO 

( ntrufll if^'iiiiH t/iri l/MH—l'fliy In m 

imllom^t 9itt^1 III t h iff III/ 

WlotoUla rkar llial llio htfntinn waa lo slvaa 
A"V"ty"Aia kaa" any ■ll|!l I iklay In tl oiltpalall i or 
•an III infllokaan w |ti I I avo lha effn I of i • 
' *"Hl ifl it ll 1 1 1 IIP t f at nicpf ituratl ii H « nil" I" i in 

• iPhraanah waa ll n kaan ranfiip’laa awnafinr ll • 

III of ! ly aa ipI all lo an I aliflr I aa i" | ilir I I y law 
I HI t wl "ll nr II a Inin linn I a I all aM E Ip-J^ 1 ^"i > 
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XBASE. 

■ CenitructitH—Utt ef wrdt Itke 'tirfitHaF and 
' gintraUet tf littraiten' — Leatt txtcuUd «<t ittUtmtUt 
«f ditfult at t» preprtetat-y itt!e— Nature »f hate. 

Where a lease contains ezpre&ions tike ‘petpetaaT and 
^generation to generation*, the fact that It «as execated 
in consideration of the settlement of disputes as to pio> 
pnetary title, is a strong circumstance in favour of 
bolding that the transferor intended to transfer a ben- 
table and transferable estate (Zia ul Hatan «"d Kadk 
Krtikna Srn-attava. JJ'i AMAB KRISHNA NaraIN 
StSGH f Nazir llASaN 1939 OWN 825= 

1939 0 LB 663 = 1939 A WB.<CC)160= 
183IC. 821=1939BD 642 = 12BO 67= 

' A I.E. 1939 Ondh 257 

^^—Ereculir/i ap~/f tan alf/cl rigAtt arttatutal 
ready acgutred. 

Where beitreen 1314 and 1328, 12 years* period had 
been put In, the lubseqaent ezecation of an 8 years* lea<e 
srould not derogate from the status of the tenants al 
teady acquired prior to 1328 {_MartA, S t/. and Mehta, I 
J.M.) Mahancoo V. Ram KiSHUN Das I 

1939 A W.B. (BB ) 113=1939 R D 437= I 


•of I< ■ . ' • ■ 

— ^Permaneut leatt^ Ceniiltani far tranefer— 
Fulfilment— Candittan tAitleuee tutuld remain hahte 
far rent un’il relatianthip af landla'd an J tenant tt 
^lUtltihtd hf traniferee. 

It is quite possible to losen a stipulation in a per 
tnanenl lease providing for the fulfilment of certain 


LEGAL FB ACTITIONEB. 

other hand the Court is bound to see that the adminis. 
tration o( justice ts not in any way embarrassed. If an 
advocate is called as a nitness by the other side, it can 
I safely be left to the good sense of the advocate to deter- 
I mine whether he can continue to appear as an advocate, 
or whether by doing so he will embarrass the Court or 
the client If a Court comes to the conclusion that a trial 
will be embarras-ed by the appearance of an advocate 
who has been called as a witness by the other side, and 
if. notwithstanding the Court's expression of its opinion, 

: the advocate refuse* to withdraw, in such a case the 
Court has inherent jurisdiction to icquire the advocate 
to withdraw. But the prosecution or the party calling 
the opposite party's advocate as a witness mu^t in such 
a case establish to the satisfaction of the Court that the 
trial will be materially embarrassed if the advocate con. 
tmues to appear as advocate for his client [Beaumont, 
C.J and iVastoadevi, S') EMPEROR i> DaUU RAMA. 

181 I C. 769=40 Cr.LJ 668(1) = 
liE.B.351 a)=41BontLB 282 = 
A I B. 1939 Bom 160. 
—— Appearance— Paver af Caurt te restrain— 


do so. cannot be gainsaid But a very strong case 
must be made out before an order restraining a pleader 
from acting (R a particular case is passed The mere 
fact that the defence as<erts that the pleader for the 
prosecution will be required as a witness for the defence, 
and that the Magistrate himself thinks that he will be a 


landlord and the transferee. 

Held, that the relation of landlord 
between the lessor and the transferee 


tea,/.) ABbUL RASHID f CKAUK KUMAR RaJ 

MOWN 933= AIE 1939 Dal 623 
LEGAL PBAOTITIONER See aho (I) Bar 
COUNCILS ACT. (2) LEGAL PRACTITIONERS ACT. 

Admission by— Point of lav— Decree — 

admission— Binding nature af. 

Ahliough an admission by an Advocate on 
law IS not binding upon a party, if on the bas* • 
an admission a decree has been passed, the * 
binding Upon the party wnteasitis set 
procedure prescribed by law. [Moha 
Dhatfle, JJ.) BaRABONI COAL CON 

Ram Chandra Marwari. 

181 1 0. 721-11 R F. 626 =J 
A.IX. 

•• Advocate— Advocate far accused called as mtssest 
for prosecution— Ri ght to abpcar for accused sn east — 
Jurisdiction af Court to call an advocate to assthdrav— 
Principles— Right of accused tn Criminal ease to select 
adiaeote of hit ehatee. 

An aceu<ed person is entitled to select the advocate 
whom he desires to appear for him and certairlytbe 
prosecution cannot fetter that choice merely by serving 
a subpoena on the advocate to appear as a witness. On the 


luesiion 

■ity, /.) 
: 137= 


I AnlAarity ef — Agreement to abide by oath — Offer 
af special Oath to ether tide— Client— df bound. 

A pleader who holds a Vakalatnama which distinctly 
authorizes him to file a petition of comprotnRe with or 



1939 P W.N. 192-20PL.T. 131= 
A I.B. 1939 Pat 222. 

Duties— Advocate t and pleaders — A'e distsnctton. 
Though the methods of appointment of advocates and 
higher or lower grade pleaders are different and the dis- 
Ci^me by which they are controlled arises f rent 

sources, their duties as representing their are 

similar and the principles in eoe 

advisers ought to be a c 
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LUOAL PRACTITIONBE 

{RoSerit C J , M)a Bu and Masttj JJ ) TaJENDRA 
Chanura Dhak V Tajendra Lal Ghosh 
1939 Bang LR 614 = 18210 77 = 11 RR 612=» 
AIR 1939 Rang 193(88) 

•' Duitts~Appcarance for cfpestU party tu suite 
guent hit gallon 

An advocate or pleader who has appear- 
of one party in a suit ought not to allow 
placed in the position in which there m 
suspicion whether well or ill founded that his knowledge 
oi his client’s case would be used by him o-i a snbse 
quent occasion in appearing for another party against 
his original client Hence a legal practitioner who has 
acted for one party m a dispute should not be allowed to . 
act for the other party in subsequent litigation between 
tbenj relating to or arising out of that dispute {Roierit 
C J , Mya Bu and Afjsely JJ ) TAJENDRA CHANDRA 
Dhar V Tajendra I al Ghosh 
1939 Rang LR 614 = 18210 77=11 RR 512= 
AIR 1939 Rang 183 (SB) 
‘Dulus—’Duty te make tuilaSie arrangtmentt for 
conduct of cast 

Sharpe J — It is ordinarily the duly of an advo 
cate to be present or to make suitable arrangements for 
the conduct of the case and the Courts are not to be 
inconvenienced by the postponement of cases until the 
proper advocate is available {Rohertt, C J tnd 
Dunk/ey J) SAWARMAL » KUNJILAL 
1939RangL» ina-ieoTn ii v r, 

— —Outlet— . 

for her en'trtng 
nama—Duty to 

It IS exceedingly uncommon for pleaders to lake the 
responsibility of entering into a compromise on the 
strength of the authority conferred by the vakatalnama 
particularly in the case of illiterate and pardanasbin 
ladies In all such cases counsel should personally 
satisfy himielf by reference to me lady hef«e1f whether 
she IS agreeable to the compromise or confe«<ion of 
judgment (Voung C J and Ram Lalt /) UmRaO 
Beousi S' RaHMat ILAMI ILB (1939) Lah 433= 
41FLR 84S=AIB 1939 Lab 439 
•Outits — Preparation of eate^— Supply of doeu 
men's — Duty of eUentt, 

It IS incumbent on Counsel to prepare ihw cases 
before they come to Court and the lime of the Court 
should not be taken up by a search for relevant passages 
in the record It is the duty of clients to supply 
certified copies of all relevant records to enable the 


1939 RD 115=AIB 1939 All 303 
'Initiation of proceedings under Legal Practi- 
tioners Act raaliciou'Iy— Suit for malicious prosecution — 
Maintainability See TORT— MALICIOUS pnO^ECU 
TION 1938 ALJ 1219= 

1938 A WR {HO)861 
■ 'Lien — Solietlor’t hen— Property not in pot ettion 

of solicitor— Insolvency tf client — Effect of—Prett 
deniy Towns Insolvency AdtSs I7 and 52 

Under the Indian Law as under the English Common 
Law a solicitor has a lien for his unpai 
property procured for his client by his exer 
for instance money payable to the client . 

ment It does not matter whether or not 
has got actual possession of the property over which he 
propo'es to exercise his lien The insolvency of the | 
client makes no diSerence to his rights {Sent /) 


LEGAL PRACTITIONER 
I Ganesu Chunuer MULLICK V Narayani Dassi 
ILR {1939)ical 212-43 OWN 290. 
—Aft scon tuet— Bribery or attempted bribery by 
advocate— Reinstatement after disbarment— practice 
Bribery or attempted bribery by advocate is gros'est 


sarily only be purged after strenuous eSorts and after a 
long period during which he has tried his best to 
reinstate hiRiselt in society No doubt the door is not 
iomtably and permanently shut to persons who are 
disbarred they may after the lapse of a suitable period 
of time, provided their conduct has been uniformly satis- 
factory ultimately reach reinstatement But reinstate 
ment is not a matter of course and it not something 
which can be hoped for within a brief period of time. 
(^Roberts, C J Alya Bu and Afosely JJ') U AN 
ADVOCATE, « 1939 Bang LR 213= 

160 IC 902f2) = llBR 442= 
AIR 1939 Rang 142 (SB) 
“ ' ~Plea ier^Power to enter into compromise— 
Authority to Sign compromise petition— If confers power 
to enter into compromise without consent of client 
llhere a vakalatnama given by a parly to his 
pleader merely autbonses the latter to sign a compromise 
petition and does not give any specific authority to the 


41B0ffi LR 994=AIR 19J9B01D 490 
Potsert—Acls regutred for proper eonduci of 
trial— Implied authority 

A counsel appeaimg in the case from the very nature 
of bis duties and for ihe purposes of a propet conduct 
of the case must be deemed to have implied authority to 
admit or deny « document to pre>s or withdraw an 
issue in the case, to examine a witness or call no witness 
and do such other acts which are required for the 
proper management and conduct of Ihe Inal {Zia ul 
Hasan and Redh Artihna Srnalava JJ) AMAR 
Krishna NAKAtN ‘•INCH S' Nazir Ha-san 
18310 821 = 1939 OWN 825 = 1939 O L.R 563= 
1939 A W B (0 0 ) 160=1939 E D 642= 
12 BO 67=AIB 1939 Oudb 257. 

■ ••Right to feet— Parlies to reference agreeing m 
award to pay certain amount to legal adviier of arbitra 
tor as feet— Legal adtiter't right to tue for fees 

Where an advocate acted as legal advi er of the arhi 
trator and the parties agreed in the award to pay certain 
amount to the advocate as his fees and the latter <ned 
them for the <ame 

Afr/^.that the advocate could not succeed on Ihe prin 
cipleof trust agency ntoppel or privity of contract 
l^DaWt JC and Tyahst J ) T^RACHAND KHIMAN 

DASw SvED Abdul Razak Shah 
ILR (l939)Kar 422=18210 226=12ES 4 = 
A IR 1939 Sind 125. 

-Selieilor — Lien of— If prevails agatml pitrtief 
right of set »/f —Costs due by one party to another— Set- 
off apsinst decree amount payable by latter to former 

really an equity 
) all the equities 
• ■ other party or 

parties interested in the property over which Ihe lien is 
claimed An attorney has no higher rights than his 
cl ent A plaintiS s right to set off costs payable to him. 
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LEGAL PBACTITIONEE. 

by tbe delenUanl against the sunt found due from Wm to 
(he tfeiendanf on the lading of accounts in the same suit 
is not affe-Tied by the defendant's solicitor's lien The 
Courts in India have complete discretion to allow a «et 
off, whether in the same action or in different actions, 
anJ It extends to the setting oflf of t “ — * 
and al-o in a proper case to the seti 
damages against cr>‘ts and mre ttr 
has to be exercised judicially, having 
and circumstances of each case 
considered by the Court ate mttt 
attorney nho-e hen is sought to be 
of his client, becau-e as bftween thi 
there can hardly be a ground for 
After a set off has already been al 
lien i» not prelected (It'jJia, /.) ANWAR F J Lal 
jEEi- Ebrahiu F. J. Laljee. 41BomLR 1091* 
AIR 1939 Bom SIS 
— — ,r»firi/ue- onj lliint—'At'reoi'nl f‘r rtJucei 
fit — Sl'tuUtt^H far paymiit af fuft laxfitesl’ '« (ate 
ef luttiii -‘l^ahdily — D>P iil under O 45. R T.C P 
Cadi—PaymtHleul ta ta/iellar t>f r/ipanJtat in uli,. 
fjeticn et feet dut^Pgaurt af Ceurt. 

Where undue inS^ence is riot apparent and a solicitor 
has agreed to accept taxed costs in the event of soece % 
*0 as to lighten the burden on his client in the event of 
failure, the agnement cannot be looked upon with div 
favour and the Court will respect the terms of such an 
agreement of employment Where a sdicitor for a 
respondent to a Fnvy Council appeal agrees to accep* a 
redu'ed fee, stipulating that in the event of the client’s 
sucee<s in the appeal he should be paid the full taxed 
eons that agreement cannot be regarded as invalid or 
ouenforeeable either in prictice or m law. It i< compe 
tent to the solicitor to recover the at 
his bill of costs from the amount of i 
by the appellant as a condition precee 
R 7, C P Code. The High Court 


1831c 78*12BB. S7*41 Bom LR 410* 
AIR 1939 Bom 250. 
~~‘^—LhiprBfisiu'tiat(enduct—AdvaeaU struti vff He 
relit fer miiippropriation~~Applicatioit far readmit, 
non — Coniiderationi for Court — GrounJt for n- 
instalimtnl — Duty af Court 

Before the Court could re-admit an Advocate who 


LEGAL PEAOTITIONEES’ ACT (1879), S. IS. 

While misappropriation by a legal pracuijoner of 
monies belonging to his c/iencisa very grave act of 
professional misconduct which would not mafcen possi- 
bte to allow him to continue practising in the profes- 
sion, the Court IS not precluded from re instating the 


ti a pleader is found guilty of endeavouring to appear 
on behalf of a person by whom he haJ never been 
instructed and seeks to justify bis conduct by the produc- 
tion of a forged doeunjent, it would not be a tn^iter for 
suspension for a rnonth or a year: he would be totally 
unhited to eterci'e the responsible duties of a p1e4der 
and would have to be struck off the rolls of pleaders 
forthwith. {Roitrlt.C.J.and Dunkhy MaunG 

Ton Shin. / rr «, igslo 786*12B.R ii6= 
A IB 1939 Rang. 312. 
“ S i^—A/ifionduct-— Pleader aeeeptin/ vakaJat- 
nama lut failing to appear at hearing 

The acceptance of a vakalatnama in a smt by a legal 
practitioner encaiK a duly upon him to attend the Court 
on the day 6xed for the hearing, unless it if proved 
that his oMigsiions towards hia client entailed by the 
a(cepi«ni-e of the vakdlttnama were limited by a ape.'jal 
atrangement actompanying such acceptance. Con<e* 

’ • ’ * Dtance of a 

to appear 
heating of 
uct wiihin 
oners Act 
defUBrain, 

//.) PURKHARAM V PlRTHlRAj. 

2939 M L B 26 (0 ) 
-S l$—Prefeitionat mireendu't—P/eoder u-ith- 
dramug ntaney far ehent and rettininf tame at lean 
by arrangement vntk ehent-^Pr pntty gf — tVonpar^ 
mrnt U/Aen demanded —If guilty 0 / fraudulent or grott- 
ly improper conduct. 

Where the relationship between legal practitioner and 
his client becomes that of debtor and creiJitor, the plead- 


he has become worthy to act as an Adrocate llis 
re admission does not depend on the fact that he has 
been suspended ot *lruck oR the roHs for " ■ 

In deciding such mailers the Court has a 
public, and where the Advocate has 
misarpropriation it must be shown tha' 
likelihood of such an offence being comr 
(Zrach C /, AfoehU and Kriihnirmami evyawn*- 
//■) SuNDARAM /rt rr 1939 M WN 1037* 

50 LW. 66Q = AIE 1939 Mad 9X7* 
U939) 2 MLJ 630 (FB) 
~~—UnProfcitional cenducl — Atvecate ttruek ofT the 
roll for mitappreprialion of cltent't mmey — Snitt 
guent reiniuiiment-'Pcneer of High Court— Croundt 
for re initatcment. 


drawn op ft jj essenijaJ incases nhere the relation- 
ship of pleader and client has l>een changed to one of 

.•-u j ..,j .1... evidence of such 

I once tberelaiion- 
inlo ore of debtor 
■ i5i.ondoct can an*<, 

■ pay the money on 

demand does not amount to pro/ct«jon»l tni-condoct. 
To borrow money from the client who places confidrnce 
in the pleader when the latter is aware that 11 would be 
extremely diffirali for him to repay it is mo*t reprehensi- 
ble No lawyer should ever borrow money from a client 
unleaa he Is sure that he can repay it when the client 
demands repayment. (.ffamtt.C.J , ll’ort and A'ha ja 
Mahomed ffoer, JJ.) KaSHI Nath RaTUO p. V 
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LEGAL PEACTITIONEES ACT (1879), S 13 
PaTNaik 18 Pat 580 = 6 BE 795= 

182 1C 645 = 12 EP 40=20 PLT 607= 
40CrLJ 687 = 1939 PWN 620= 
AIB 1939 Fat 343 (SB) 

' S \ZW)~Miicenduct— Failure to make eare- 
fu! arrangements tn a ease. 

The words o{ S 13(4) are as strong words as coaid 
well be imagined, and they plainly import in all cases 
moral tarpiiude to the pleader who<e conduct is impugn 
ed Although of course a pleader who is habitually 


I LEilEES PATENT (Bombay), Cl 16 
case (^Harries, C,J and Rowland, J ) ManMATHA 
NAIH MULLICK V JiTENDRA NATH MUKERJI 
I 18 Pat 213 =6 C L T 34 * 20 Pat L T 352. 

I LETTEES PATENT (Bombay) Cl Vi— Juris- 
dtetson— Defendants having business outside Bombay 
keeping offiee and clerk tn Bombay — Loans raised and 
goods purchased tn Bombay — Accounts kept in Bombay 
clerk— If carrying on business— Dundii headed 
'Bombay' drawn outside but delivered to payees in 
Bombay and endorsed by latter m Bomba y Suit in 


pleader who was engaged to defend an accused asked 
for a long adjournment He iras, in conformity with 
his application granted a comparatively long adjourn 
ment up to certain date but when that date arrived he 
failed to put in an appearance at the Magistrate s Court 
In the meantime he had asked a pleader of some stand- 
ing to accept the case for him The accused told the 
substitute not to conduct the case 
field that there was no ground for suggesting that 
the conduct of the pleader m the circomstanccs was either 
fraudulent or — i. <- u ^ , 

which deserve 
Sharpe J ) 

In re ^ ^ • 

S8 13 

duet— Proof —Necessity for—tnferenee from suspiaen 
or error of judgment— If justified 
Charges of professional imsconduct must be clearly 
proved and should not be inferred from mere ground for 
suspicion however reiionable or what may be mete 
error of jodgment or indiscretion Proving facts and i 
circum tancei giving rise to grave ‘uspicion is not | 
sufficient to establish a cha 
duct {^Harriet C J , (Vorl 
//) 


Inquiry unde 

—Neeesiily— Omission to formulate— If fatal— Evid 
ence — Application of 

An inquiry in a serious ca«e (such as professional 
misconduct on the part of a pleader) should proceed on 
formulated charges, not only in fairness to the person 
charged with professional misconduct, botln order that 
evidence may relevantly bear on the particular issues 
further evidence should be carefully taken and judged 
according to the otd nary standards of proof But 
failure to f^rmalate charges is not fatal to the proceed 
ings when it has not resulted in prejudice to the pleader 


^ Whe^re several pleaders are engaged by a party to a 
Itigation In the absence of any agreement as to the 
amount of their fees each pleader Is entitled to bis fees 

up to the full fee a«'<ssed at the hearing It is not ihe 

role that all of them should divide among them a single 
heating fee of the amount assessed as pleader’s fee in the 


ed accounts as to the loans raised by Ihe defendants, 
interest and repayments Defendants, when they came 
to Bombay «tayed in the room off and on Some goods 
and machinery were purchased by the clerk in Bombay 
under the defendant s instruction Borrowing was an 
essential element in their business, and in the course of 
the business defendants raised money on eight hundis 
which were drawn and signed outside Bombay But 
Ihe word * Bombay ' and the date were written on the 
lop of each bundi After signature the hundis were 
' » • r> . olhe 

d by 
ce in 
n the 

the 

I whole causeof action aro e in Bombay within the juris 
di (ion of Che High Court 

Neld (I) that the defendants carried on business in 
Bombay within the junidiciion of (he High Court (2) 
that the whole cause of ac ion arose in Bombay because 
though (be signatures to the hundis were affixed outside 
Bombay the hundis became complete only when they 


AIR 1939 Bom 461 
(Bombay) Cl 22 — Seope—Sutt after lease of 
Court — Amendment altering suit by six persons into suit 
by one of them— Fresh leave after amendment— Neces 

Leave granted for the institution of a suit under Ct 
12 of (he Letters Patent is con&ned to the cause of action 
or causes of action set forward in the plaint at the time 
the leave is granted hence the plaint cannot be amended 
so as to alter the cause of action If an amendment, 
which would alter the cause of action is made it neces- 
n ■ »«« >t. • r „ L la .. hould be obtained in 

n Where a suit by 
I Instituted to recover 
ive under Cl 12, but 
I so as to make it a 
who originally were 
omes oifferent and 
hout fresh leave of 
(ANKAR Lal 

184IC 620 = 12EB 183-41Boza LR 636= 
AIB 1939 Bom 345 
(Bombay) Cl 16— ‘Judgment — Execution of 
decree— Order refusing to direct value of property to 
bestated in proclamation of sale— Appeal Set Q P 

Cods S 47 41 BomX.B 328 
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LETTEES patent (Calcutta), Cl. 12. 
—^—(Calcutta), Cl. franuj tuiitguent t» I 

■ . . High I 

at the time of the presentation of the plaint is subse* 
qaently granted, sach leate dates back to the date of 
presentation of the pla'nt and the suit must be deemed 
to hare been institctel on that date t^Lort XWlhami^ 

y.) A 

CHaHI • ■ ■ ■ 

e, , , , 

High Ccurt ta tntirlain mil. 

Where part of the property in a mortgage suit, bote ' 
eversmal!,is situated nilhm (he local limits of the 
ordinary original jurisdiction of the High Court, leave 
can properly be obtained under cl 12 of the charter and 
the High Court has jutisdiction to entertain the suit, if 
such property is in fact a real properly and an effective 
portion of the secnrity It is immaterial that its value is 
compaiatitely smalt and the mortgagee has not hitherto 
availed himself of its potentialities, provided it has an 
intrinsic value and is capable of n'e and enpvment 
Q/eA’atr, /.) HrISHI Kesh v. ]ITESDHA NaTH 

43 C W.N 365 

(Calcutta). 01 IS—'/udgntit—Or^fr grant 
mg rnaealion «f faltnt—Apfeal—PaUnti and Dtsigni, 
A<t,S 2b 


to ta<t pro^uioiii oi cr u ui iu<. /.uukij t u,,,,,, 
dings for revocation of a patent may be regarded a< 
being upon the same footing as those m a stutmt/' 
partn. 

Per Paneknigt, /.—Orders are not excluded as such 
from the ambit of the term “judgment" as used in cl 15 
of the Letters Patent {jCttuUa and Pauckndgt, //.) 
Ersest Bruno nier v. gcoroe Reinhart 

43 C W N 697 

— “(Calcntla), Cl i\—C/TtiAiaU u»dir~~Crant tf 
—Ctndilifnt 

In order Co Succeed in an application to the llrgb 
Court for a certi&cate under Ct 41 of the Letters Patent, 
the applican* must bring himself nithin the principlts 
and the co - r . • 

Judicial Cc 

sought to 1 ' 

Council 

it would b , 

that there were very special and excepiiorraf circum- 
stances in the case. It would not be sudicieni merely to 
come to the conclusion that there was some misdirrctton 


(Madras). Cl V2,— Jurisdiction — Cauu 

action— Contract— Offer ky telegram — DtspUeh after 
gram— If part tf eauie of action— Contract for sale 
good! FOR. Hyderabad— Offer by telegram lent from | 

Madrat— Acceptance m Hyderabad— Ceodt found infe I 
rtor—Reteclien notified by letter from filadrai—Suit \ 
(or damaget—Jurisdie'ien 

The posting of an offer nr the despatch by telegram of 
an offer from a particularplace cannot be regarded as 
part of the Cause of action for a suit for damages for: 


LETTEES PATENT (Nag.) 

breach of contract. The offer is made at the place 
where it is received and if it is made by post or telegram, 
the place of despatch is not a material factor Appellants, 
a firm of hide meichancs in Hyderabad, Sind, telegraph* 
ed to the respondent, a merchant carrying on business 
I at Madras and Madhavaram, offering to sell him 5,000 
sheep hides of a certain quality at Ks 128 per lOO 
skins, delivery to be given at a railway station in 
I Hydttabad. The respondent by a telegram of the same 


Illway 

station, and the respondent was bound to lake delivery 
at Hyderabad. At the request of the respondent the 
goods were forwarded to Madras via Karachi and the 
consignment on arrival was taken to the respondent’s 
tannery at Madhavaram wheie they were unpacked and 
inspected The respondent considered that the goods 
were of inferior quality and decided to reject them, 
which he did by a letter posted from Madras The 
appellants did not agree, and the respondent filed a suit 
for damages for breach of contract on the original side 
of the High Court of htadras, alleging that part of ihe 
cause or action are^e in Madras- 
Held, (1) that the fact that the respondent sent his 
offer by telegram from Madras did no* mean that a 
part of the cause of action arose in Madras , (2) that 
though the rejection of ihe goods formed a part of the 
ean<*nr actmn. the place of rejection was not material, 
were ma'erial, it was not Madras but 
, (3) that since the rejection bad lo be 
the notice of rejection must be taken 
jiven in Hyderabad where the letter of 
rejeciion was received, and the posting of ihe letter in 
Madras did not make Madias the place of rejection, 
and (4) since no pan of the cause of action aro'^e in 
Madras, the High Court of Madras had no jurisdiction 
10 try the suit under cl. 12 of the Letters fatent. 
(Ceaeh.C J and Kunht Raman, J) AH&IAD BUX 
I ALLA Jovaya p. P*2al Karim 

60 LW 697-1039 M.WN 1171. 

I (Madras). CJ IS— Order under S 75 (3), Frir 

Pineial Iniolpeney Ael—Rifutal to grant leave to appeal 
—Appealability 

I There is no appeal fiom an order refusing to grant 
I leave under O IS of Ihe Letters raieni, and an order 


KATAYYAp OFFiaAL RECEIVER ANANTAPUR 

60 LW 202= 1939 MWJX. 734= 
AIB 1939 Mad 800=(1939J 2ML J 414. 

' and 40— Construaion and 
• ‘loner of Income tax under 

Act, to stale a case to the 
High Court — Order direct- 


■ (Nag )— under — Lsmtlahon — Com- 
putation— Endunon of hedidayi. 

Appeab under the Letters Patent may weB be held to 
be out of time if not filed within 30 days— the question 
whether in case of holidays inierrening, such time cook) 
be excluded was left open and not decided. {Stone, C, 
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letters patent (Njig ), Cl 10 

J and Bast, J) SECRETARY OF STATE v MET 
Geeia ILE (1939) Nag 124=182 X 0 970- 
12EN 37=10S9NLJ 63 = AIE 1939 Nag 122 
- 01 yi~ Judpntnt^ Hifk Courts ditiitsM in 
apptal agttmst award undtr Warkmm t ComPtrtsaiien 
Act 

Where a Judge of the Higli Court decides an appeal 
against art an ard under the Workmens Compensation 
Act, there is no judgment within the tneamneofcl 10 
of the Letters Patent from which an appeal could be 
preferred There is only an anard made par nant to 
the provisions of the Workmen's Compensation Act 
This does not however prevent a Judge from referring 
any matter of importance or dithculty to a Bench 
(.Slant, C J and Bast, J) SECRETARY OP STATE® 
MST Geeta ilk (19391 Nag 124= 

18210 970 = 12 BN 37 = 1939 N I* J 6S= 
A I E 1939 Nag 122 

(Nagpur) CIS 10 and 27 and Rules ftamed 

High Court R \^-—RtfHsal of leave—StCand ap 
phtatio !, if lit* 

When once a Judge has refused leave to appeal 
under Cl lOof the Letters Patent R 10 of tbe rule 
framed under the powers conferred by Cl 27 precludes 
the po ^ibiliiy a second applicauon to the same lodge 
No substquenl application is enie tamable (Cnlttand 
//) Maniklal® Chikamchand 

1939 N I. J 535 

■■ (Patnal Cl lQ—S<opt < 

from dtcitton of sinflt Juigt in St * 

tainaiility — Ltavt to apptal rtfutt 
teeoHl apptal-~klftet — fitgh Cau 
tcnfiitli xaith Littirs PaUnt 

Under Cl 10 of the Lette s Patent (Patna) as amend 
ed in 1928 an appeal from a ludgment of a single lodge 
delivered in a second appeal will only lie in case« where 
the single |udge concerned has granted leave to appeal 


LIMITATION ACT (1908), S 
LIMITATION— .4/'//rftfir///y to drftncrs 
Itis not the law that limitation can never affect a plea 
urged in defence Where the plea rests on a right 
wtvicb the defendant had no occasion to urge until his 
possession was attacked limitation would not ordmanijr 
aflect biS defence but when his defence raises a plea of 
some inchoate or imperfect right the establishment of 
which would depend upon a suit within a particular time 
be should not be allowed to urge that defence if the 
suit which has not been brought would at the time when 
he urged the defence have been time-barred (tVads 
KklSHNA AWAR® SUBBA RePMAR 

dSLV? 657 = 1939MWN 690 = 
AIE 1939 Mad 678 = (19S9) 1 M L J 770 
Central prmetplts eultidt tit act—Caurts it tan 
take ttou of and apply 

The Courts in India are bound by the specific provi 
sionsofthe Limitation Act and are not pern itted to 
move outside the ambit of those provisions There is 
na ptac« in the law of Uniitition — in India for a general 
principle of limitation " It is not permi>sible to the 
Court to discover in the provisions of the Limitation Act 
general piinaples and to apply these principles to cases 
which are not spenfically provided for by the Act itself 


uHiy la I/It piam 

liUe of the Limits 
)t tied down to the 
statemen sin the ptunt In order to determine it it is 
the dutyof the Louit to consider the facts and circam 
stances admitted and proved in the case (tfamiltou 
and Podia ffnshna // ) JAI MaNCAL TEW»RI v 


(Harntt, C J and Agarwala, J MALI RAM® Ram 

GOBINDSAh 183IC 416 = 6BR 943 = 

12RP 149 = 1939? W N 297= 
20PatLT 401=AIE 1939 425 
(Sangoon), Cl Grant of ctrtifitalt — 
Praettet 

The practice of Rangoon High Courtis to grant 
certificates under Cl 13 of the Letters Patent only in 
cases in which doubtful questions of law or procedure 
ealsl which deserve recon'ideiatvon and this practice 
IS sound m principle in view of the fact that questions 
of fact cannot constitute valid grounds even of a second 
appeal under the Code (Mya Bu and Siarfe JJ) 
AIa LON ® Ma MYi May 179IC916 = 

11 EE 363 = AIE 1939 Rang 69 

(Basgoon), Cl XS— Grant ef terfifitatt — Pn/t 

ctplts 

A certificate under Cl 13 of the Letters Patent shooW 


I prtstnltd iHit—/f tenhnuahon of first suit^Limiia 
tion 

Where a plaint in a suit presented within the period 
of lirtiitatiOQ IS returned by the Court for want of pecu 
niary Jurisdiction and the plaint if reduced in its scope 
in order to gel over the difficulty of want of jurUdiction 
and re-presented to the San e Court on a date on which 
a new suit would be barred by limitation, it may be 
treated as a continuation of the preiious suit , the Court 
returning the plaint has the power to receive the plaint 
wuh a leduced s ope on re pre«entaiion (tVadnoorti, 
/) CHENDRAVYAr RefTHANNA 

49LW 25-1939MWN 449- 
I AIE 1939 Mad 397 

— — S 3 — Pita af limitation not pUadtd or raised m 
I trial Court— Pita rimed for first tisnem appeal Duty 
of Court to notice tame 

\ Though limitation is not pleaded m the written state 
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LIMITATION ACT (1903). S.3. 


Atarxalu, JJ) ' • 

Girdhabi Lal * •• 

20 P.L T. y0Si= A.1 ii. i«3a i’at t>t»7 <,x ^ 

— ^Sa 4 and 20 — Payment leyenJ t‘ ~ 
tht date af exttuUan of firemiiitry wte— 
hxlf la ttl/nJ f/riod- 
Wbei« an aKiged payment is made ac 
3 jears of the execution of a ptomissoiy 
visions of S 4 of ibe Ureitation Act canni 
10 extend the prescribed period under & 3< 

(Bennel and Vtrma, JJ ) SHYAM Ps 
AUTARSmOH 18110 899-11 E A 621 «■ 

1939AWB (H0}1S3-AIB. 1939 All 252 
8 Z—APp!ttattlity—Appli<altant ta ut aside 
talet under C. P. Cade 

S 5 of the Limitation Act does not apply to appli 


LIMITATION ACT (1908), S. 10. 
of S. S of the limitation Act. {^Mackney, /.) 
R.M.A.L Firm f. KO Shan. 1939 Bang LB. 639. 
8. 5— Sufficient cause — Appeal under S. 476 B— 
[Delay in 61ing— Excuse of. SeeCK P Code, S 476- 
A I B 1939 Sind 78. 
- period fixed by S. 43, C. P. 

' , S. 48 & Limitation Act, 

1939 N L J, 387, 
> fplicabiUiy—Maruma\kathayam 

• kamavan and adult member— 

I Katnavan acting as guardian of minor member also— 
o do I if latter ‘Wi'kin three years of his coming of •age— 

’4—1—1913, by the 
havasbi.tarvrad, bis 
hild of 4 years, the 
navan as guardian, 
niece was in sole 
-•iff came of age in 
thin three years of 
the gift deed, im- 
sed kamavan as a 


I defendant to the suit 


! 3 "Minor"— Child m womb 

Although under certain system of law, such as Hindu 
Law, a child en ventri sa mare is by a legal fiction and 
for ceiiam purpose* considered to be born in the sense 
that he bas a right of inheritance in bis father’spro- 
perty such a fiction does not govern the rule laid down 
by ibe Ian of limitation Under the Ian of limltaiion, 
miiioniy begins at the date of birth and not at the date 
of conception. Where therefore a person challenging an 
abenation of ancestral property was in mother’s womb 


-I I -S Z—Applieaiieitof—Minort. 

Mmortcy is a factor to be taken into 
considering circomsiunces which justify th 
of S S. ApoUcations for the extension! 

S. 5 have to be more liberally konstrued 

minora than other Utigauis. (Young, C J and ^jv» | 

La//,/.) UmraO Begum r/ RahmatIlahi 

ILE (1939)Lali 433-41PLE 843= 
AI.B 1939 Lah 439 
■3 Pt— Mistaken advice of Ceaasel — Extension of 
lime if luitifieJ. 

The mistaken advice of counsel is not sufficient to 1 
justify extension of time under 9 5 of the Limitation | 
Act, unless the advice was given in good 


; 9 aod 1^— Judgment-debtor . 




' ■ Judgment- 

.....k... ..(.fij.-b ezecutioii 
legins to run. which cannot be suspended 
It disability Moreover, the disability in 
V be removed by the decree-holder him'elf 


lo cannot pcssk 
■> . iHAN t. Fateh 

entirely to him to take the necessary step*, he ■ J—12EL.238™ 

take lull responsibility for the acts of the lawyer He 41 P L B 799*=A1B 1939 Lah. 270. 

cannot claim lo have acted ‘‘in goad fanh" in filing the ] "S. IQ—A.-plieabilily— Constructive trust 

appeal unle's (he lawyer so acted If the lawyer acted 1 Registered s\U deed— Part eftale price left sciti vendee 
without duo care and atiention and filed tbc appeal m \ for giymen’ Is ion of sendee after h/b'-omii rna'or— 
the wrong Court, the appellant cannot Claim the \iexie^ \ Seat for amount from Venice— Limitation. , 

Y D igto—J? 
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LiailTATION ACT (1908), S. 10. 


Creation~Essenttal—Prep*rlf trjmferrtd ty aurntr 
te another for good management for term af yeart— 
Transferee given pevi r ia sell vnth eenteni of ouiner-- 
Power reserved to owner to sell or mortgage lostA ten 
sent of transferee —Suit far accounts — Zimstatian — 
Agency 

A trust, as defined by S 3 oJ the Trusts Act. con 
templates that the trustee is the legal ner of the trust 
property, and before there can be a trust, the “trustee'' 
must be the owner, that is, there must be a transfer of 
the property to the trust before a trust can be aeated. 
Where a document transfers property to a person and 
he h entrusted with the management of the property of 
the eaecutants, who are unable to manage the property 
conveniently for a fixed period, and he is also given 
certain powers, such as to transact all the business of 


against the transferee must be regarded as one 
brought against an agent for account falling under 
Art 89 of the Limitation Act and Is not governed by 
S 10 of the Limitation Act (.ffarncs, C /. ottd 
Rowland,/') KAMIRUDDIN KHAN® BADBUNNISSA 
BlBl 6 0I.T 18 

g 10 — Afplscaislsiy — Trust declared •’•'r.t.j 


Tillages, entUled as such to certain fees and emoluments 
out of the revenues of those villages. These were 
collected for him by the defendants who were tf/uAe/ 
gumaAtlis wbo*e office was hereditary and «ho were 


UMITATION ACT (1908). S 12. 

^ . no power 

self The 
did not 
a salt to 

^ business- 
intiff. 
m the 
with 

' 'Odid 



ented 

■ 0 Ss. 

Macihn. /y.) '* - ■ 

I • ■ t ■ 


— — — fSs X2 to 25— Rules as (0 eomputafien of period 
oflimitatsois—Jf appltet to periods of hmitatten provt 
ded iy other Acts 

Per fyhcl Ahmed, /—The rules as to computation of 
period of limitation laid down m Fart Uf of the Act are 
not intended by the Legislature to apply only to periods 
of licDitation prescribed by the Schedule but apply also 
to periods of Jimitalion provided for by other enact 
ments (,Th»m,C,/ , Igbal Ahmad and Sa/pat, //') 
DURAG PAt SlNGK V PaNCHAM SjNCH 
ILB (1939) All 647-1821.0 242 - 32 BA 98- 
1939 0LB 472-19S9AWB (HC)498- 
loea AT T ROOa A TT> lOUO AJI 403 (B B ) 

* udgment and 

' ime requisite 

n application 
> not, there 
■ the date of 
nature of the- 
‘ decree has 
S C J. and 

• • . • . • • AUNG Van 

g L B 686. 

- ■ 8 22 — Period between tigningef /udgment and 

of decree— Deduetton of— Decree signed after hmita 
. tian, 

lo computing the period of limitation for filing an 
appeal, the time between the signing of the judgment 
and the Signing of the decree muvt be deducted, althongh 
.kn — ' -ation for a copy of 
)d of limitation re* 

( ^ea, J ) SaRAT 

• • ■ 130WN.U39- 

A I B 1939 Cal 711. 

• '—Time spent in obtaining copy of first 


— a 12 (2) and {Z)—Afplicatim for leave to 
appeal — Time for obtaining eepy of tudgment — If eaer 
be excluded. 
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7-1 1 

LIMITATION ACT (1908), S. 12. 

In ccn (ctirg the (tiled cf lin-ilaiicn fet an applies 
iicn lit }tiyt 10 a/I ifQci.dlr icr oblajiiipg 

aee/jet tie jic|D*tt.t carret te excluded {jljeiun 
ard Dtn McKemned, JJ ) lUMAB COOPEI.A11VE 
B^^K, LID . AMHIfAR lUNjABLiAIKNAL VA^K 
LID. AmRuSaf. ILE (1959) Lsh 166- 

1791C.912 = 11RL 661»=41PLE.162= 
A.lJt. 1939 Lab 43 
■ S. 12 (a^Cen./ft/a/icn r/ to ie 

excludfil~C(F} atflua fer cii th da^ of dtltxtry of 
tudgfnmi—Tkat eay< >t ten It txctedtd. 

In etuiptiirg It* F*t>cd oI litnitaucn pitSCnLed for 
an appeal tiio peiioeis ate (o be excluded The) are 

(1) tkec;a) cn vbicb tke ludgnent is prcrcneced ard 

(2) Ibe time (1 /.) Ike da}s tequisite for obtaining copy 
of the dectee. These tnoaie distinct and sepaiate in 
tbeir purpose It carnet Le contended that ihe day on 
nfaich an application fer cop) is made la not a da) te- 
qnisite fer cLtainrg Ike eepy. Therefore it is cleat 
that an appellant i< entiiled to a deduction of Ihe nom* 
ter of Ck)s teiinrirf >itb the day on •nhicb he applies 
for, to the da) or vhich be obtains the copy, fiom the 
Dcmker of iltar da]s of lirnitaiion prescribed by statute. 
It ma) be that in an exetpnenai ct'e, where the copy i« 


€62-12RN. 24-19S9NLJ 173- I 
AlJt. 1939Nsg ICO 

■ ■ " S. H’^Affhteiihly^Cendmcni^Jdtnttiy et\ 

elute ef ett'en m >*e inte a. ‘ 

Iteelment ent mitne prifits in 
oeeufaney rif^i in unent 
fretiplaiien le Seienne Ce 
Rnenut teurl—H taxed by 
In Citil Ceurt 
The three es<ential requisit 
S 14 of the Litniiation Act ar 
of action, (2; good faith of I . 
absence of ]uri>diction or other cause of a hie nature in 
the Court nhich entertained the prior liiigaiion A 


ba*ed es<entially on tre<pas', where a prior <uil for 
piossession and Die<ne prcfiis pre<ertcd 10 a Cirri Court 
IS Teturn''d b) it for presentation to Ihe revenue Conii on 
the finding (hat the defendant wasan occnpanc) raiyat 
not liable to ejectment, and the <uil is tbeicupon 
re pre'^ented to Ihe Hevenue Court, after Icing arnended 


LIMITATION ACT (1908), S 14. 

Lieiitation Act. A person who recklessly disregards 
the provisions of O 2J, R, 16, C, P, Code, and starts to 
execute a dectee wiibcut any anibcmy from the Court 
, «hicb passed it, cannot be said to be prosecuting the 
I execution proceeding in ‘‘good faith,” so as to entitle 
I him to she exclu'ion of the time spent by him in that 
I proceeding in computing the period of lirnitation for an 
I apphcalicn by him to the Court which passed the decree 
I under O 21, R. it, C. P. Code, and to get over the bar 
' of limitation. {Zeiur. J.) BRIJMOHANDAS DaMODAR- 
DAS» &ADA£HIV LAXMAN, 41 EOXn L B. 1190. 

■ 8 14 — Applicability— Proceedings under Child 

Marrtage Restraint Acl See CHILD ^JARRJAGE R£$- 
tKAIM ACT, S. 9 49 L.W. 647 (1). 

■ S. 14— Ceed faith — Choice ef plaintiff to file tut! 
in either of lue Courts — Plaintiffs' choosing Court m- 
tomenient to defendant— Right to exilusson of time, 

Plainiifl who has a right to institute a suit in more 
than one Court is not bound to consider Ihe convenience 
of his opponent in making bis choice. If the unfortu- 
nate efiect of that choice is to cause inconvenience to 
' the defendant, It does not constitute lack of good faith 
cn the part of ike plaintifi in the sense in wrhlch that 
pbra'e is used in S. H {IVort and Agaruota.JJf) 
Lattioite AOARWALAf JAMSTHA LAL. 

lf2IC 6S2-12BP.36-6BB 792» 
20 P.lt 893 -A.IB. 1989 Pat. 86. 

— P/eint returned for PretentaUen to pro- 

• -Plaintiff filing appeal against erdir— 

Right to deauehoH at time 

>tbeiea plainn^, who filed his suit at and vrhose 
plaint IS returned by Ihe Court at R for presentation to 


AIR lyoVLaii. 4V. 

S \^—"Vnaile to enterlotn tt"— Interpretation 
_s>/,..>r.A’ .m.utuKng fresh suit after uiihdratuing 
• , • to benefit ef tertion-~C P Code, 

nableto entertain it'* which occurs 
in S 14 of the Limitation Act does not merely mean 
that the Court Itas expressed its opinion that there is 
defect regarding jurisdiction or otbeiwise, but the Court 
most actually by its order terminate the litigation on the 
ground of defect of jurisdiction or other causes of a like 
nature Con^quently a ptainliS who withdraws a 


Satyanafavanamurthy V MaHikaja of Pitha- 
PUR. 60L.W 1S9-AIB 1839Mad 724 = 

(19SS;2ML.J. 329 
— S 14 — Atflieahlily — Exclusion of line — 
'Coed faith'’— A/eaning of — Re.HtSt diiregord of 
O 21. R 16, C P C.de— Execution of decree xiithout 
order of Ceurt vhtch faiiid the decree under 0.21, 
R 16 — If fnsicutia in geed faith 
An applicant who takei a pioceediiig contrary to a 
eJearJy eiprt"ed ptovi'icn of law carrot te 
regarded as pto'ecuiirg a civil proceeding in “gcod 
faith” within the meaning of 6. H (2) of the 


drawn is to be ignored altogether and deemed non- 
existent for Ihe purpo'e of considering Ihe period of 
limitalion for the fresh suit. {Afuihertea and Lahfur 
Rahman. JJ) MoHANLAL BaMETI f MOULVI TaBI- 
ZUDDI*' AMMFD 1 L E (1939) 2 Cal 316 = 

43CWN 1074 = 184 1 0 631 = 12 E.C 256= 
69CLJ 540=A1B 1939 Cal.€25. 
— S 14 {Vy-' Ocher cauie of a hie nature^— 
LtaXt granted to file suit lubsefuently recalled— Exclu- 
sion at tenet " 

3Vhete the jurisdiction of a Court to entertain a parti 
cnlar suit depends upen leave k«mg granted by t 
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LIMITATION ACT (1908). S.14. 


-- J . J u . 

* * recalling 


‘other 


Hence 


d shooM 

be exciudeu unaer o H \iyari 

t » 

KaLURAM AOARWAL* r JaNI-^T ■ 


182IC 632 = 12B, 


20PLT 893= ■ : . 



—3 11 {D—Pariifien awt — Rtftrm 

rator after framing of iiiuei~Afj iirue / 

mirtner of division— A'iitratar alftding 

tamt only of proferius witA eent/nl effizn 
ttffs creating tneompleU fiarttUoH at tinding ant tnfo/ 
eii/e in sail — Defendant eonttnitng tacAnL—Prelimi 
nary decree passed m aeeordance witA aiuard—ApptllatT 
Court holding partition iintiug iut no* enferceile ees 
partition Suit—Suit to enforce aaiard— Limitation-'' 
Exclution of time nfi to date of appellate decree 

In a pirtKion salt after the framing of mue* none 


LIMITATION ACT (1908), S 16 
end on that date Certain necessary endorsements 
have to be made on the plaint and hence that Coort 
conUnties to have seism of the plaint till it is actually 
returned to the p'amtiflf Hence where a plaint is ordered 


4 « u, . . cf (jifuita /) 

. : ■ • 18110 860 = 
ALJ i60= 
AIB 1939 All 590 
“ “8 11(2) Ecpl 1~ P,ainl relarnei for presen 
tatioatoprop r Court — Timebetjsen daf of order and 
date on io| ch plaint it ready for return— D du tiii/ily 
No liligant should b* made to suffer on a”cojntof 
the lach's or d'liy of the Court or its ofE ers The 
time b'cw'en th* da'^e of the od*rof the return of a 
^ ^ ' Court and th- dale 

urn'd I) to b* deduc 
and the proceedings 
for the pirposes of 
nen ■> made and the 
plaintiff isenttledto 


ed in this way but 0 3 agreement as to the allocation of I 
the remainder could b* arrived at In these circom 


■■ -=3 15— Aop'ieaii/ity— Decree given at teeunty 
for tt»y— Decree holder alto undertsintg not toaeeept 
• V from hn tudgmen' debtor— Judgment 

0 deposit sundu m Court— ff tan! 
‘by an mtuncUon or order —Exeeutton 
f lived by S 15 

log a }iidgment debtors appeal the 
u . I. * . anrf the 

hu 
ier- 
he 

• hjs 

• the 


was 

ioes 

hin 

uch 


Court’s 
tb toeo 
partition 

ipon pre 
vbich the 
ingty fell 
at, there 
I to run 
te Court 


bed 

uyAii let, uiumauuii aci uu sulu « .u con 

strung que tions of IimiUltoa equitable considerations 
'are out of place (Stone CJ and Clarke, /) 

Shankar RAO p hazarimal I8110 516= 

' URN 468=1939NLJ- 40= 

AIB 1939 Nag 81 

*3 ^—Interpretation— prescribing a period of 

lieiitatioH— Meaning of 

Vetrh>m,C / — If the result of a statutory provi 


CHANl 

181 


bu L W loo-isj w v» i» u»u^ I 
AI.B 1939PO 128 (PO) ' 
——3 14 EXplQ Z— Compulation of lime — Return 

of plaint for presentotion to proper Court— iVkat nth* 
'date on trhieh the proceedings ended" 

When a Court records an order that a plaint sbooM 
be returned for presenution to the proper Coart the , 
proceedings in that Court do not necessanly come to art 


j ^ " ..Ss 16 and 9— Judgment debtor subsequent to 
I decree adjudicated insolvent— Suspension of time for 
applyfnefor execution Jrr LlSIITATlCJV ACT, Ss 9 
lAwnlS AIR 1939 Lib 270 
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LIMITATION ACT (1908). S, 16. l 

— B. 16 and Civil Ftoceduie Code, S 48— 
Lifilelitti fnscui/d ty C. f Cede, tf affetUd iy 
S. 15, Limialtcn A<t—Eiir ef limtlaliiu t<ndtr S.A^, 
C. P.Ccde—Exhr.t. 

The E«rer*l prc.MSicti« of S. 15, liiciiaticn Act, aie 
intended to apfl} to peiicds of Iimitstscn piKciited in 
the C. P. Cct'e and aierot confined in their opeiaticn 
to periods ptesented Iv the Limitaticn Act or by 
Sch. 1. S.-IS, C.P, Ccce. docs pf<*crite a period el 
liimlaticn. Iferce S. <<8 of the Code is net oiiccptrcllect 
ty the provisions of S 15, Lirritation Act. In other 
wcrd«, S. 4S of the Cede dees rotirrpose a ccmpkte 
bar to the eitcnticn ofadeciee after the tapiiy cf the 
period of 12 yeais iire<p<cli\e of the provisiccs cf S iS, 
Ijrritation Act. C. J, iqtat Akmcd arJ 

Batfat, JJ) EbPAG I'/L hlhCB t I/KfHAM 
SihGH. ILE (1939) A 647-:- 182 1 C 242-= 

12B-A 

1959 : 


S. It—Ordt, 

eff/uatu" ef mi it 
fer intchtiuy~Efftt 
afatnit Hit. 

The in’titQlIcn ard ccntinqance cf the in'clvency 
proceedings against one of the judgment debtors dees 
not in any vi ay prevent the decree holder (icm proceed- 
ing to ezecoie the decree against the other judgment* 


the decree against the other judgtreni debio'S. As 


— S 16“S(eti—// cenlecli S.AS^.P. Cedi and 
extend! Ike fund cf 12 jm« 

Cuarrr.— ^\h«th»f S 15 of the 
way controls the operation of S. 
whether ic applies so at to catend 
by&. 48C P Cofc'tf {Briemfiila 


LIMITATION ACT (1908), S. 18. 

" '~S. 15 [_2)—ffclicc te Sicrctaty ef State—Diduc- 

Under S 15 (2) of the Limitaticn Act the period of 
t«o months can be deducted from the presciibed period 
of limilaiicn lor the suit in qucsiicn when notice 
has teen givtn to the Secittaiy of hlaie as 
required b> S. hO, C P. Cede {fianga Nath, J.) 
SHBI BHACW/N V . SJCFETARV of blAlE FOR 
INDM, ILE flSSS) All. 392=181 1C £48^ 
IIRA 6Sl=19i9A'WE (110)216- 
1939 ALJ 1E4=A1E.19S9A11 277. 
• S. 18— Applieabililj— Ficctedings mder the 
United Provirccs LncuicLeied LitaKs Act. See 
Umied Pbovirces Ircomeirfd Lsiaies act, 
Ss,9 & 13 AND LlMHATjON ACT. S. 18. 

1939 A.L J. 447. 

« S 18 — Attjieaiility—Prcieedings urder United 

. lere can 

cable to 
mtered 
Kazim 

• t 

' i \. ' 719- 

19S90A 697-19S9ED 463- 
1939 AIVE CC.109-l£S90LE.f07= 

12 E O 29 = AlE.1939 0gdb 227 . 

■ ■ S Fnud— Burdin ef freif—Aff/iietien 

r. ~r ,ni.-C r Cede, O 2\,R ££ 

rnt^debtor files a lime baritcl applies* 
Civil Court sale and seeks to invoke 
the Limitation Act the initial onas 
ily upon him to show that, by reason 
I oi Iraoduleni concealirent on the partef the person 

' — V. «... — Jr ijjj applicoticn, he has been 

his right to file the applica* 
.sary to show that fraud has 

• mentof fraudulent conceal- 
ment requites to be established. Mere under valuation 
of property in the sale proclamaiion cannot possibly 
amount to such fiaudutent concealment, It la a matter 

' — may be considered, but 

concealment it would 
through the fraudulent 
or such other person 


pujaii to bethe owner of the templeand restraining the | AlJt 193J Ual bb3. 

• . ndAlt 10 — Fraad~Concealtrent ef tafe 

■ if fretmfUtn — Cireumitiniii hading 


C 


after the date of sale and where foiifaer the witresses to 
I '■ L • • tbeaale were neither residents of the locality where the 

t propierty was situated, nor were they of the Tillage whet 

J..I » 32. the vendees resided, the clrcuirsiances are such 


/ 



747 


THE YEARLY DIGEST, 1939 


748 


LIMITATION ACT (1908), S 19 
lead to the inference tbat the vendee was gmlty o{ fraa- 
dnlent concealment of the fact of sale from the person 
entitled to pre empt and as such the latter could avail 


1933 A W B (HO) 8I7*=A LB ISSSA 1IJ 

■ -3 X^—AeknojuUigminl—F^rtn of—Tf ♦ 
addretted to ereJitof or Att agent 

For purposes of S 19 of the Limitation A 
ackrowledgmenc made is suffi tent thongh it is addrcs 
sed to a p*rson other than the person entitled to *- 
property or right in question It is not necessary tha 
shonld be addressed to the creditor or to some one 
his behalf It is immateria' in what connection and 
what purpose and what form the acknowledgment 
made CfFasretJe^ avJ Se)i //) BHALCHaUD 
DATTATRAYA 0 CRtNB^SAFPA MALLAPP< 

183 1 0 225 = 12BB 69 = 11 Botn LB 391= ; 

A IB 1939 Bern 237 I 
^3 19— iHtio/edg'nent~^Lelter iy debtor 

admitting exittenee of unsettled aeeount— ‘Effect of 

A letter of a debtor, who as agent collected rent of 
and looked after the bungalow of his pnncipal to the 
effect that according to his accounts kept correctly only 
a definite particular amount was due from him b*ing an 
admission of eaistence of an outstanding unsettled 
account between them amounts to an acknowledgment I 
as his assertion does oot in any way make the unsettled ' 
outstanding account into a settled cIo«ed ac<^nt 
{Aidu! Ratktd,/) DlWANNI WlOYAWATIf RAMJI 
DA 8 &C 0 IIPLB S57=AIB I9391iab 216 

■ =B \^—Acknmledgm<nt^Letter promising to 
tend money in two or A days — If amounts to 

Where certain monies were due in respect of transac 
tions between the parlies and the defendant wrote to 
the plaintiff that he bad arranged with some one to 
send some mon«y to the plaintiff and also added 1 loo 
am sending money in two or 4 days’ it is clear that the 
reference m the letter was to the defendants liability and 
the sentence ts a clear acknowledgment of such lubituy 
on that date The 
total liability on th 
specify any pariicnl 

r • • 

18010 S' ■ ' 

1939 AW. 

S 19— /fri 

amount e to 

An entry in a list of reliance' a local tetro meaning 
a list filed in a suit of the documents which the party 
relies on is not an acknowledgment Further as it is 
not addres«ed to any one junstically connected wiih the 
plaintiff, he cannot rely upon It as ar 
{stone C / and Clarke, J ) TA?I ‘ • 

LAL 18110 139 = 12 EN 95 = .i 

AI 

—3 TiS—Aeknowfedgmenl—JIfi • 

Court of TVjrdi— Report byCelleetor 
by the estate— A knowledgment 

A report made by the Collector admilljn 
a mortgage under S 16 of the Bombay Cou 
Act is an acknowledgment satisfying the 
ofS lOotihe Limitation Act A Court 
competent to pass an acknowl*dgment m 

( ■ ■ ' 7 ' 


ILIMITATION ACT (1908) B 19 

I “ ”S Acknowledgment— Mortgagor and mort- 

jgagee — Statement sn reply to decree AoldeAe tntunchon 

I aPplteaUon 

j — de absolute the 
ihe mortgaged 
of applying for 
rred by liniita 
proceedings the 


I hence it was 


an acknowledgment which having been 


I "3 Acknowledgment— RecstaU tn reference to 

arbstratsan admitting Isability—Suffciencf 

Recitals in A reference to arbitration admitting lubi 
I lity to pay a debt amount to sufficient acknowledgment 
of liability in respe.t of the debt so as toectendthe 
period of limitation, even though the reference may prove 
infructuous {Lobe, /) TiKAMOAS MaTHRADaS p 
KaLIanji CorDHAMDA*? I L B (1939) Ear 693= 
IBIIO 596-llBS 221(2)- 
AXB 1939 SlBd 113 
— — *3 l^—Acincrwledgment — What ameunti to— 
Notset of demand by eredstor— Claim tPeetfed amount 
I based on eertain eateutations— Dental by debtor of liaii 
lity for amount claimed coupled with expeestion of 
totlltngnest to have accounts settled with eredstor— If 
savet Itmtiaison 

An admission by ibe debtor of the existence of an 
unsettled account between him and the creditor coupled 
with an expression of willingness to have tt settled with 
him and a query whether anything would be due implies 
an admission of liability for the amount that may he 
found due upon the settlement A dental of liability for 
the amount daimed by the creditor based upon certain 
calculations by him cannot be read as a total denial of 


A IB 1939 Mad SOO 
— -S 19 — Acknowledgment — What amounts to— 
Requirements 

ihe question whether any particular endorsement 
‘ the mean 

•nd on the 
."fle Court 
ses of the 
snta n the 
Where an 


KutVfJuN lEtVARf 
.• . ■ ■ ■. (1989) A 200= 

■ . ■ ! : 8 ALJ 1233= 

-.I- 1939 Alt 177 



INDIAN DECISIONS. 


750 


749 

UMITATJON ACT (1908),* S. 19. 

-S. of haMtty-—Ftltng «f *c^ 

duU of trtiitort tn inio/zen.y protteitttp—If an 
fieknoTelfdgmtnt. 

Tbe filing of a schedule of creditors by an insolvent, 


) 

ONKAk t. ouuui. laua AUujtf. los. 

■ ‘S 19 — Admission af /ijir/i/}'--<>Mirrf»a«» filing 
tut of debts due by estate of miner 
Court — A'ote by Atm that it wasdifiieull * 

rectness of etocuments relating to debt 


fix the correct amount of each debt and to admit the 
coneclness of the docometils ontil they had been sieti 
Held, that It could not be said that this teas an 
nDConditional acknowledgment of a debt No salt 
therefore coald be ba*ed on It. (.Addison end Ram Lall, 
j/'i Sri Chakd Sheo Prasad v. Lajjia Ram. 

182IC 33Q-12RI. 14 = 41P1.E S66» 
A I E. 1939 1.alt 31 
Ssl9 and 20^"/frvnf duly *uiAortsed''—Afran 


■ ■ —8a. 19 and Zl—Ce'mortgagors—Aei’soudedg 
men! by one— If saves limitation at against otAert. 

An acknowtedgment of liability by one of several 
mortgagors will ordinarily give a fre<h start of Itmita* 
tion asamst the norteicor who acknovledc'S Ibe same 


SahU 18 Fat i34=>184IC Q97°6BB 66=^ 

12EP.255 = 1939F WN 273 = 20 PLT 619=. 

A I B 1939 Pat 451 
S3 19 and 21 — Guardian ad litem — Aeknovs 
ledgment by— If effective agatmt minor 

An acknowledgment of liability by a guardian ad 
litem of a minor, who is also Che lawful guardian onder 
the personal law of the minor, is effective against the 

1 .-1 — • 1 - 

■ Debi 

• . : 33= 



LIMITATION ACT (1908), S. 20. 
debts due oat of the estate constitutes an "acknonledg- 
: tnent" under S. 19 of the Limitation Act. (tffassoodew 
and Sen, //.) BHALCHANDRA DATTATRAYA V. 
Chakbasappa MALLAPPA 183 10 225 = 

12EB 69 = 41 BomLB 391 = 
A IE 1939 Bom 237. 
“■ S, 10— Mortgagee — Sub-mortgage deed by— 
Recetat of rights and liabilities under original mort- 
gage stt in favour— If a'inriledgment. 

Where a mortgagee effects a sub mortgage of his 


(James and Rowland, 

■ ' 3AHADUR RaI. 

: BP 537 = 6BE 489 = 

AIR. 1939 Pat. 427. 

— S. 19— aekiiowledgment~l^tter promising 
to pay debt incurred for neeesiity. 

A letter written by the guardian of a saccecding 
shebait promising to pay any debt incurred for legal 
nece.sitv by the previous shebait, does not constitute an 
acLnovrIedgment of any panicular debt within the 
meaning of S l9 of the Limitatiotj Act. In the first 
place there i. no acknowledgment of the right of any 

liSod promlie 
debts which 
In the ’ecter 

' fllMANGSHU 

• * ' OWN, 943 

I operation of 

-Rart-fayment not falling under S. 20 — If aeineti- 
ledgment 

bs. 19 and 20 of the Limitation .\ct are independent 
of each other There may bean acknowledgment of 
liability, which comes viitbtn S. 19, unaccompanied by 


It 

y 


S*19 *f^ . . . 

Sadu 

9 20 — Agent — Proof of at least implied authority 
—Heeessily for — Buddhist husband— /f ui ft’s agent. 

A Burmese Buddhist husband is not necessarily the 
agent of his wife It may be (hat no formal autboiua- 
tion IS required under S 20 but it roust be shown that 
there was at least implied anthcritj. (Ba V and 
Maetney.JJ.) USOMaUNGi- ThOM 
184 1 0 622=12 BE 163=A1.R 1939 Bang 287 
S 20 — Endorsement of payment— Date of pay- 



|l Po syos t. 
■ 485 = 

' ' g- 116 . 
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LIMITATION ACT (1908), S. 20. 

S. 20 of the Limitation Act does not contemplate the 
mteiTDption of limitation nhere payment is made by one 


natoi7, It doeb not lay donn exceptions to the general 
principle embodied in S 20 (_Tie/n, C J and Cauga 
Ram KUMAR PaNDEY » HiRA Lal 
ILB (1939) All 258«181IG 490°UBA 668=> 
1939 A WB (HC)98<=1939ALJ 66= 
A I B 1939 A 230 

'■ '“S 20— and a€in9uiltdgment~Deil 
tpettfied, paymint if tOTvardi pniteifial or tnttrrit not 
ipectfiedSaving of litmtaUen~Efftct of prmno to 
teelion 

After the 1st of January, 1928, it is a matter of 
complete indifference whether the payment is of interest 
or principal or both so long as it is a payment rebtmg 
to the debt So where a debtor makes a payment and 
acknoaledges it m his ofrn handwriting that it is in 
respect ot the debt, but does not 
towards principal or interest, the 
a fresh period of limitation under ‘ 

Act. If the acknowledgment isi 
wiibout identifying the debt, it w 
Under the amended section it is 
that the payment was towards 
and Myogi, J.) NARayaN e R..S, , 

ILB (1939) Nag 23 S‘. 

1831C.672-12EN 20-/ • ' 

— — —8 TS^—Paymtnt eftnttr 
txen. 

So far as the payment of interest is concerneo, toe i 
acknowledgment in wncing must be of the payment oil 
interest ‘as aiicb' The word 'payment' in (be proviso I 
refers back to the section which ic qualifies, and the j 
words 'as such' occur in relation to the payment of the | 
interest m the section itself iT^omat C. J and Yorke, 
/) 


by dtitor and tndoriemint — Abttnct of appropriation if 
kim-~Subs(}uent endoriement by cttdttar to mtirett— 
Ltgoi tffeti of. 

Where a debtor makes a payment to the creditor and 
endorses such payment on the doenment evidencing the 


I LIMITATION ACT (l908), S. 21. 

(back of (he promissory note executed by him to the 
creditor,— it is a payment of Interest as such by the 
J t, jq limitation under S. 20 

tatvon Act. C.J, and 

" . Santa Prasad Singh *>. hari- 

SiNGH. 18 Pat 253= 

'C S30«5BE 924=«12EP.124= 
20 PatLT. 176'»193g P WN.170- 
A I B 1039 Pat 389 

S 20 (1) Proviso (b 8 amenfled)— £«i/or«- 

inent by person making payment~If should be taritfen 
by hm 

Under (he present law, all that is necessary is that 
the endorsement should have been signed by the person 
making the payment. Itisqnite unnecessary that the 
whole endorsement should have been written by the 
person making (be payment [.Dunklsj.Jf) V PAW 
Tint v U Than Daing. I8i 1 0. 393= 

llBB 460(2)=AJS. 1939Baog 112. 

■ S ^6 {l),YzoviSO-~Paymenf made by daughters 
of promisor — Endirs-'ments by them~~Ifecessity for 
It IS true that if money is sent by a person by the 


by^tf bss'ds other members 

The manager of a Hindu joint family has power to 
make part payments in respect of a debt which is legally 
recoverable being within lime and the other members of 
the family are bound by such payments. (Eon/umcU 
/)KavVTa» POKARDAS. 1939 MLE 88 (CIV ) 

S Zl {l)—ffindu Zatif— Paternal grandmother 

—If ‘ Itu/ful guardian''~~Endorsemenf by— If sates 
limitation. 

On the death of the parents neither by Hindu Lawr 
nor by custom is the grandmotber recottiwed as the 
lawful guardian of the minor and endorsement of pay 
nients by the paternal grandmother cannot bind the 
minor and save limitation (,Leaek, C /. Mockitt and 
Kmhnapnamy Aiyangar, //) CheNNAPPA f, 
OwKawaPPA 60LW. 896 — 

(1939)2 ML J. 884 (P B ) 
'■ ) — Aeknowledgmenl by partner — If savst 

; mercantile concern, a partner has an 


——(as amended la 1927), 9 20 {D—Conilrucleote 
—“As iueh’’— Scope and e/fect ef-pramissory note— 
Payment! by debtor endorsed on note— Absence of SpHih- 
cation as to payments being for intereit or pnneepal— 
Appropriation by ereditor to principal— If saves limita- 


— — S 21 (Zy-’/omt mortgagors— Payment of 
interest by one— Effect 

The term ‘Joint contractors in S. Zl (2J also 
Includes joint mortgagors Section 2\ (2) roust 

S,. ^.4 .. rr.n.,nrtinn with Ss l9 and 20. 

as such by one of the 
t an agent of the other 
• .ilive (be debt aragainst the 

the payment The claim 
• . Tsonally as well as against 

. . Iged by him. For, each of 
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LIMITATION ACT (190 8), S. 21. I LIMITATION AOT (1908), S 26. 


tbe contiactois is a prindpal (although it majp appear 
that one is as it were a surety for the other), the one 


tebt; but it u not a pledge nhich can be disassociated 
from the Uabdlty incurred. It could only ba so if there 
were an express agreement to that effect. Conseqaentiy, 
when the liability of one of the ]Qint contractors ceases, 
his share of the properly pledg^ as security is also dis- 
charged from liability. {BaU an.i Macinry, //) U 

SO MAUbG r. THO\t. 184 I C 622 = 12EB 163« 
A.IB 1939 Bang. 287. 


the ga 
Act, 


S 21 (3) (A) of the Limitation Act lays down luo 
conditions ID order that acU of a member of a joint 
ICndu family • "o • • 

period of limi 
conditions are 
by or on beha< 
specified acts • 

family but ms • 

however, necessary that the document evidencing the 
loan must «n thi f»(< «f it show that the loan « as incur 
red on behalf of the joint family If the fact that the 
loan has been incurred on behalf of the family can 
^..ui c 'll rev rxv 


Grand tiwari v. kajani Kanta tfuKHERjEE. 

70 0LJ.201.| 

■ ' — — S 22~Afifluaiiiily — AIttralit'i «! mtiJeienp i 
tign ani tuii/itulien~BitliH^licii—A>ne>iJm(al iteking 
la luiitituta am legal entity far another— If tau be 
fermttted after Imitation 

The essential diSereiice between an alteration that 
comes under the head of mere misdescription and an 


I Held, that the suit was not barred under S. 22 as the 
I deletion of the word "firm” n as no addition of parties 
I _ -i.*_ gf g_ 22 the original description of 

artners being mere misdescription. 
3IKATH SlNGH V. MUNGA LAL. 

0. 761= 11 E P. 400 = 6 B R. 284=i 
A IB. 1939 Pat 40 
—Applicability— Claim to attached 
property — Order allowing— Subsequent transfer by 
claimant — Suit to set aside claim order— Joinder of 
transferee from claimant after period of limitation— 
Effect on suit See C. P. CODE. O 21. R. 63 

17 Pat 688. 

— S 23 — Canlt'iuing turang — Diifuiieisian, if 
eeauld aataunt to — Conilructlan cf S, 23. 

Dispossession is a trespass and in one sense a contmu 
' ■’ ' • 'a continuance of the 

meaning of &,23of 
vn Act must be read 
s digerent provisions. 

a manner that there 
Arts. 142 and 144. 
Cooiplete usurpation of possession and occupation and 
consequent dispossession of the owner of the land is a 


ct. 

is 

S 2Z— Continuing vi'ong—Ttntnl building 
home OH holding eonhery to iermi of tenant y 
The building of a bouse on hU holding by a tenant 
contrary to the teimsof his tenancy is a continuing 

» ...vj against the 

iperution of the 
s definitely when 
I SURJA GORAIN 

t Gkanemdra Nath Banerji 179X0.482= 
SBB 237=22 BP 389«AJB 1039 Pat. 149. 
■ ‘-8 2!S—Diiscituit»n ef Afahamtdan mi image— 
Suit for, on ground of impateney—Limitatian 
I Under Mabomedan law marriage is a civil contract 
I and husband's impotency is a continuing breach of 
I contract of marriage within the meaning of b 23. Hence 
I a suit by wife for disiolution of her marriage with her 


CDjmi. J. C and Mehta. J ) MANCIIARASt RUPLHAND 
V Haji Sorik Punhoo ILR (19391 Kar 275= 
182 1 C. 881 =12 BS S9=AIB 1939 Slad 172 
' S 22 — Afflieahilily — Hindu } eiet family— 

Suit m namet of tnemhertwuh word "firtn" affixed — 
Amendrient alter limitalicn by deleting word ’’firm'' 


jeCTion as to registration of the firm being taken, plain 
tiffs amended the plaint by deleting the word '‘firm." 
But this amendment was made after limitation bad 
expired I 


right to use It, consistently wuh the rights of the other 
CD sharers until partition here therefore one of the 
owneia of a Joint wall erects a wall on the lop of the 
! joiat wall and keeps ventilators in the wall lo erected, he 
' does so consistently with ibe rights of the co*csmer aod 
bencecannot acquire a right of easement in re^ectof 
'the ventilators against the co owner. {Bhide, /.) 
Onrar Nath n. Lala Muni lal 

282 1.C 498 = 12BL 60=41 PLB 267= 
A LB 1939 Lah 28. 

■ S 2G—£eieinent of aay—Berean throughout 

I elaiming nmerihip ef loil under pamge—lf ean 
tlam 

Per Macknej, /—It is es'ential that the person 
ing easement of way most have been conscious 


Y. D. 1939—48 


f 
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LIMITATION' ACT (1908) S 26 
vras osing the passage tb^t he was exercising a right of 
easement over tne land of another When he has 
throaghoQt claimed that he was the owner of the land 
over which the way parsed it cannot b* said that he 
was conscious of Using the way in the exercise of bi» 
right to do so as an easement and bis claim for easement 
most tail If the facts proved are so indeterminate as to | 
jioiDt equally to ownership or to Ibe exercise of a right 
to an easement, it cannot be held that an easement has 
been established because the fact of ownership has not 
been proved Further, for the purpose of acqniting a 
right of way or other easement under b 26 it must at 
least be <hown that the servient owner might be ex 
pected to have known of the assertion of the right of 
way on the part of the dominant owner and 

Braund JJ ) MORUGAPPA CHETTYAR o K S A h. 

ChettyarFirm 18010 477=11EB 397“ 
A IB 1939 Bang 31 

— 'S ef adiaeint fitti under tame 

landlord—^ it of them owning iui/ding on flat— Right 
to prescribe for light and air against oth^r 

A lessee of land who owns a building thereon, can 


LIMITATION ACT (1908), Art 2 
ed in living memory and property in it has been chang- 
ing bands by sale it cannot be said (hat the user 
of the well an ancient custom has b^n established for 
which It was necessary to trace the legal ongm to a 
dedication and hence no right by prescription as con- 
templated by S 26car) be said to have been acquired 
iAddtson and Ram Lall //) WaLAITI RAMf 
Nathi Ram I 8IIC 76“12EL 162 = 

41PLE 536 = AIB 1939 Lah 191 
[Rceersing AIR 1139 Lih 12 J 
■' “S 28— Khorposhdar adversely 
en/oytng usufruct of adieintng jungle belonging to 
grantor 

It is open to a tenant encroaching upon the adjoining 
land of bis landlord which is not included in his lease 
to indicate that he intends to hold the encroached land 
for h s own excluMve beneCt and not to hold it as he 
held the land given to him m his lease The nature and 
; effect of hts possession depends upon the nature and 
I extent of the rights asserted by fais overt conduct or 
I express declaration If ^ khorfeshdar who IS entitled 
I under hiS grant only to the cultivated area in a village 



pat mttpert pasting over Ian I to tjjtep latrmeof 
another ptrton^Oamer of latrine— ‘/f can claim ease 
msnt of way 

When S 26 talks of the enjoyment of a right by a 
person what II really means is that there nio*tbean| 
exercise of that right by that person \Nhere for a | 


11 BP 638-AIB 1939 Pat 687 
- S SS—Scope and operation of—Righttomo‘e 
able property— 7 f affected 

The rule of hmttation is a rule of pro*ediire, and does 
not either create or esistingnish rights except in the 
case of acquisition of title to immoveable property 

.u , -.B * I t _ on ^ct S 28 

to immoveable 
thin the period 
right to move- 

•r Borough 


LSiii uic aim a iigiil ui wa/ uy way oi i.a u • >u 
respect of this o«er by the sweepers of the Wonicipality 
because the activities of the sweepers are directed wholly 
by the Municipality and over them the owner of the 

fatnne fiim'eff has pocontro/ In these aicum^ncw, 
such user cannot be accounted an enjoyment by the 
owner of the latrine of the right be c'alms as an ease 
meat and as of right Furthermore as under S 185, 
Burma Municipal Act, the sweepers have a right giren 
by statute, to enter on any other's land for the purpose 


I 41BomI/B 1002=AIB 1939 Bom 494 

3 29— Part piymenl— Test 
Part payment need not be in actual cash and the test 
^ ts ubetber tbe payment sroaM bs av anstrse toasait 
brought by the oeditor to recover the amount {Nor 
man ) LaDHU RaM v LaDO 

1939 AML J 23 

S 29 (as amended In 1922)~Reasons for 

amendment 


MURUGAPPA CHETTYAI 

Firm ■ ! ■ ” ' ' 

S 2&—XVelt used 

coHstru ted tn living inw • 

prescription 

It is a I ttle diScult lo see bow a changing and fluctu- 
ating population of a locality can be considered lo occupy 
the siaius of a dominant tenement It is true that certain . 
ctassesof Tights have been held to have been acquired 
by prescription such as a right of way or the nghi to 
bury dead bodies and in all such cases a presumption I 
has been made that the custom tn question had a lawfol I 
origin in a dedication M here however a well which I 
has been used by the p-opJe of a n ohatia was construct I 


Held 

the 


tr ved 

Bajpax //) DURAC PAL blNCH f PaNCHAM 
SiscB I,LB (1939)A1I 647=18210 242= 
12EA 98-1939 0LB 472 = 
19S9AWB {HC) 498 = 1939ALJ’ 622“ 
A lA 1939 All 403 {TJS ) 
—Arts 2 and 120— Applicability— Sun for 


recovery of statutory eempensation 

Where it is admitted that the act was performed 
under the powers given by the statute and the cause of 
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UMITATION ACT (1908), Art. 8. 


. LIMITATION ACT (1908) Art. 28 


action allcgsd against the Secretary of State is a MInre 
to allot the <tatat'ry compen'ation proTioed, then Art. 
120 and not Ait. 2 governs the case. AIR. 1936 
5l3, Appl. {.Djltf Smgk, /.) AmaR KauR p. 
Secretary OF State AI.R 1939 Lati 683 

Arts 8 and 62 — Sole of otueltt of food tf 

tkcpieeft' — Latter alto running rettaurant—Sntl.for 
tA‘ir price — Lirnitation 

Consumable commodities sold in a reataurant itoold 
certainly come tinder Art 8 of the Limitation Act, but 
the mere fact that a proprietor ofastoie has a restau 
rant department does not make all articles of food 
which he mayhave sold in a different department lose 
their character of "goods” and uiih tt hen*fi» of the 
Art. 52 of the Act. Food and drink 
would come under Art. 8 must be me 
food which are either consumed on 
sent out or taken away by the customer which are intend* 
ed for, or capable of, immediate consumption in the 
state m which they are sent out, that 1$ to say, without 
cooking. If from the re'tanrant is sent out. for instance, 
a case of beer, that nonld scarcely be drink in that sense 
of the word It would be good', and the same applies to 
articles in tins which do not require immediate consump- 
tion. {Baguleg, y.) PerSHAD v TME FIRM OF 
UittCA. 1939 Baag L ft. 626. 

——Art V^APphtoiiliiy-^Suit for preemption 
tfitiin one ytar of tnle—Trantfer by vendee— Trartt- 
ftru aided more than a year after the date of transfer 
’—Silt, if tarred 

Where a purchaser under a «al« deed in respect of 


transfer only sabiect to the right of pre*emp(ion. 
Though such a transferee it impleaded tn the suit more 
thnci a year after the date of the transfer to him. the 


Alt. W-K—dpplicahiliiy — Delivery of potu 
to decrte-koldir furchaitr under O 2l. /t. 96, < 
Code— If amounts to diipisseliion 

Before Art 11-A ot the Limitation Act applies, 
must have been an act of dispo"ession by the decree 
bolder or auction purcha'er An order for delivery of 
possession of land in the actual possession of tenants 
made in favour of the decree holder purchaser under 


Art 12 — Applicability — Lsecution sale under 
decree on void morigage by Hindu fathei — Suit by sons 
for possession Impeachin’ mortgage decree and -ale — 
Limitation See IIlSDO Law— DEBTS 

1939 M W N 918. 

— —Art 14— Applicability — Grantee of Sanad 

under S 133, Bombay Lind R venue ' ode — Suit 
against for possession — Limitation Se' BOMBAY 
Land Revesue Code S 133 41 BoiaLB.939 

— —Art Xi— Applicability— Suit to set aside muta~ 
tioii order and for potiesnon 

A sun to set aside order of muta'ion and for posses- 
sion of imrnoveable property brought less than eight 
years after the order of mutation and within 12 years of 
the death of the last owner, in the absence of any pro* 


vision barring the same after one year is withm time, 
and Art. 14 is not applicable (Addtson and Ram Loll, 
//) Asa Ram S'. Fatima Begum 

183 10 853 = iaRL 145(2) = 
A I.R 1939 Lab. 136. 

■ Art. 14 — Applicability — Suit under S. 36, 

proviso (3) of Bombay Hereditaiy Offices Act — Limita- 
tion i’rt Bombay Hereditary OFMCES Act, S 36, 
Proviso (3) 40 Bom L E. 1288. 

■ -Arts. 14 and 120— Oirecticn tn partition 
proceedings disposed of -anthout deciding real point at 
Itsue— Declaratory suit— Bengal Estates Parttston Act, 

S. 119 

” ' ' inder Bengal Estates 

proceeded to take 
• Act When he was 
\i<r) one .4 raised an 
objection aad clatmed that tenancy created by ^was 
tenure which affected interests of B only and was not 
admitted to be permanent tenure by A The dispute 
wa> due to the definition of "assets" mb 3 of the Act. 
The Deputy Collector disposed of the question without 
coming to decision on any real point at issue. Me said 
that the tenancy was either a raiyatt jote or a tenure 
admitted by all the recorded proprietors to be a 
permanent tenure A thereupon brought a cuit for 
declaration that tenancy granted by B in favour of 
certain persons was a tenure which affected the interests 
of only and was not admitted by .4 to be a permanent 
tenure 

i ffeld, that a mere declaratory decree could not be 

■ myuse- 

as not 

• nd of 

lot open 

I to the Civil Court' to give a direction to the Revenue 
I OiEcers there wa> no longer any ea<e for giving a mere 
I declaration as to the nvnte of the tenancy 

ffeld, furthtr,ihA\ b 119 of the Estates Partition 
Act could not po'sibly be a bar to the suit 
ffeld also that the suit was governed by Art. 120 and 
not by Art 14 For limitation depended upon the 
I cause of action »tt out in the plaint and the relief 
claimed The ulterior object or motivv at the back of 


I A I.E 1939 Cal 749 

I Art Zli—Appheatility— Illegal distress— Suit 

I for damages and compensation— Distress ta-tioiil tuns- 
\ diction — If excluded from operation of article — Art. 36 
t of~-Ceneral ani ipecili' provisions — Ex 
mer by tatter — Rule, 
specific article dealing precisely with a 
ipensation for illegal di'tress or distraint 
Distress hasthe same meaning as distraint The illegal 
distress contemptaied by the article might be the result of 
various causes The seirure of the property might t* 

I illega' either becaosethe part) from »ho«e pos^e5sion it 
was «eited was not liable or because the properly on 
account of its character was Itself exempt from seirire. 
.\gain the person effecting seizure or the ofnter under 
whoseauthoritj the distraint is effect'd might base no 
I power or junsdiclion to effect the «eiture, or the distraint 
itself might not be in conformity with the provi'ions of 
the '•talute under which ihe act wa- purported to be done. 
Ir cannot be 'aid that seirure due m want of jurisdiction 
lisnot contemplated by irt 2^ Su^h a»e'rare is an 
I illegal cli*traint covere' bv Art. 2?, srd there is r 
I ground for applying .Art 36, w hich is a very wide 
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lilMITATIOM ACT ( 1905 ), Art 32 
Reneral article Art 28, being an express an"* ^ 
article, mast prevail over the general p 
ilVaSscoJew J) SHBIDHAR MaHADEO » C 
JJfTHiMt 41 BOm r ■ 

— - Alt S2 — Jtiafplieabthty’-~ l^ntlorit 
gairmasrua am lindt on Itnaut—Latley inu^ 
ifnfcrcuPination — Sutl for tts rtcoitry 

A landlord has nu right to settle ^airmatrua a 
and if he purports to do so, the per'on s^«hw 
purports to setile them acquires no tenancy r 
Virtue of the settlement If such a pet»on bnngs ibe 
land under cultivation, his act amounts (o an ouster of 
the public and the period of limitation for a » ♦ 
recover po"e'sion is 12 years from the ouder 
of the Limitation Act has no 
iAgarwala, J) LACHMAh 
Mahton j 

Art 36 — Applicability— illegal dictrevs— Act 
Without jurisdiction — Limitation for •■mi for compensa- 
tion Ste Limitation act, art 36 

41 1223 

— Art 36 — jM I 


giving rue to a claim for compensation for damages 
{.Additeti and Jfam Loll JJ'} GHuLaM HA>I>£]t p 
IQBAL NATH 18410 JS0-12RL 167« 

ATB 1939 1.ab U8 
Art 4i-^App/ieabi/ily^S'*‘ ' ' 

miner feintly vntA d« facto 
dttenbtd at guardian— /foeilal 
SelA and that eenndfratten tear / • 

VaiiJuy ct tali 

Art A4 of the Limitation Act applies only to a nans 
fer by a guardian and does not apply to a transfer by 
One «ho tbougha rfr / a guardian, purports to trans 
fer bis ward s property in his own capacity and aa his 
own property Where a person vho ts the do faote 
guardian of a minor and who has been managing the 
minor'a property executes % sale deed of the minor's I 
properly jointly with the minor Without any 

mention of his acting aa the guardian of the 
minor who IS the owrer of the property, and the sale 
deed recites that the property which IS ‘out’ property is 
sold far con^ideiatian required for our' family neces 
sity and for the expenses of the minor's marriage it 
must be taken that the property la treated as belonging 
to both of them and (hat both of them purport lo trans- 


interest in the land and since the minor being a minor 
cannot validly sell his interest in Ibe land the sale deed 
vs ineStctive and the sendee acquite* no snl«»e«t in the 
property The minor owner is not bound to eet the sale 
deed set aside withm three years of his attaining majon 
ty as prescribed by Art 44 of (be I iiaitation Act 
{Lohir, J) AMATEPPA t> SANCaNBASAPPA i 

41BomL.B 867“A1R 1039 Ecm. 427 | 
"Art 44 — ApplicabilttySint by a transftrtt 
from a minor xiAo has attained fnafenty 
^Sberc an a<:signec or vendee from an ex minor sues | 
for posifcMon as against prior purchasers from the 
tninrn s guardian, whatever view may be taken as to the 
specific applicability of Art 44 of Limitation Act one 
point clear and that is that the plaintiff as an assignee 


LIMITATION ACT (1908). Art B9 


1 ' — Art A9Scepe and applieabihty e' 

Art 49 of the Limitation Act contemplates a case of 


preclude the appli 
operation only When 
pos<es<ion becomes wrongful In cases where 

the ortginat possession of the defendant ts lawful but 
becomes unlawful by reason of certain facts, Art 49 is 
the ordinary article lo apply {Niyogs J I BULaKI 
DASr RAPHAKrtAN JLB {1939)Nag 498“ 
18SIO 386»12BJ5r 69»1939NJ,J 100“ 
A IB 1939 Nag 177 
■ —■Arts 62 and B5—AP(^>cabi/itrSele of goods— 
Payments made by purrhaser on eetounlSuit by stlltr 
for balance 

Between 25ih October 1934 and 24lh December, 
1934 a person had lold to another person goods worth 
Rs 357*126 The porcha*er had made paymentson 
account between 27ih October 1934 and 6th October, 
^ 2934 6 On 23rd June 1938 

balance of Ks 59 8 0 together 


fell under Art 52, beeau'e the 
I account consis<ed entirely of goods delivered on the one 
I hand and payments made towards the price of those 
goods on the other Art 85 could not >pply because 
' there were no reciprocal demands between the parties 
There had not been and from the nature of the case 
could not be any demand from the purchaser to the 
seller This was clearly a suit for goods sold and deli 
vered and was barred by time {Skemp /) KahaN 
CIIANPO MadayatUllam a IB 1939 Lah 307 


—Alts 62 and 8— Sale of articles of food by 
shopkeeper— 'Latter also tunning re'fanrant— Suit for 
their price— Limitdiion 5're LIMITATION Act ARTS 
8 AND 52 1939 BaogL B 626 

-“—Alta 67, 69 asd 60— /Vfarise applicability-^ 
Test 

f *> , t > t go of |},g 

Art 57 or 
Prasad o 

• . ■ ■ 9 AjaL J 6 


' *—■- Arts 69 and Bti~-Applicabtlilj~Lean or deposit 
—T est to be applied. 

Arts 59 and 60 deal with icati'aciiocs of two different 
nature, »h !e the former appl es to loans the latter 
applies to deposits That a iran°action is a deposit has 
to be prored undoubtedly by the pcr'on alleemg it to be 
so The te't to determine whether a particular tians 
action v5 one ol lo«n ‘or one of deposit’ Is to ascertain 
whether ihemoney paid or deposited was in the nature 
of an advai ce of loan so as to cieaie the relationship of 
crditor and debtor between the parlies or was merely a 
deposit without bringing into existence soch relation 
ship (/ftsf Ahmad, J'i GUWAPILAl v MaNZOOR 
AHMAP J84IC B59«12BA 257“ 

I939AWB (nO)304“AJB 1039 All 378 
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IJMITATIONACX (1908). Art. 60 

——Art. 60 —tlgreeinent that depasit th til 6e Payable 

i>n JemanJ — If can If impluJ, 

The agreement that the money shall be payable on 


—'Art. ^^—Applicaitlity—CeitJitiont nfeettary-^ 
'Agretmertf, vrhtt can be implied— Dtpostf — Ontit, 

■ For Aft 60 of the Limitation Ace to apply, it roust be 
proved that there was 3 deposit and that there «as an 
agreement that the mone) should he payable on 
demand, or alternatively that the relationship of the 
parties that of a customer and banker, this being a 
parbcular kind of deposit payable on demand. In the 

latter case an 'agreeruert' to repay o~ ■* '■* 

doubt implied. The burden of provin* 
be a deposit lies on the person a'seriin, 

Sheo fRASao f. Mt. DakhaN. 

1 jl . : 

— -Art 60 — Agplieaiiltty—Afene •, ^ 

epitthidiin‘Suit fer reentry af—l,i 
Where money is deposited under an 
shall be payable at a speoSed time, th« 
theeapiry of the time 6»ed. must h • • 

payable on demand to the depositor, a 
recovery of 8u;h money IS governed by 
Limitalioa Act (.Fat! Ah, /) NOK"' ' ~ 
PRASanP UOJIBAM 18210 831 > 
12RP80«1939 
20 PatLT 81«AIR 1 ' 

~Art aO—APfliteiilily—Afener 
another to teeure monthly payment to thtra 
When one person places money nith s * 
to secure a regular monthly payment to s 
the ttansactionafflouau to one of deposit 
with «hom the money Is deposited becom*s. as regards 
' ■ ■ ■ ■ e depositor. 

. ase (.D.F. 

49 

—Aft 60 — Cetiltruehon-f’ 'Demand"— Pfeamng 
and eitentiali of 

The demand contemplated in Art 60 must be a legal 
demand It must be made by a person capable of 
giving a valid discharge in the event of payment being 
made. If the depojii is payable to mote persons than 
one it equally follows that the demand must be made by 
them all or at least by one of them duly autbonzed by 
the others and in a position to give a legal discharge on I 
behalf of him'-eU and ihe others In ihe same nay the ' 
demand referred to in Art 60 must be a demand made 
directly on ihe party with whom the deposit lies in bis I 
capacity as depositee The demand must be an unqoali I 
Sed demand for (he vrhole sum Jue A claim 10 deposit | 
not addressed todepos.iees but pul lorn aid in a mitten ' 
statement in a suit in which bo<h the claimant and the 
depositee were co'defendants iS not a demand of the 
nature contemptated in Art 60 (Am/. JC and 

Lobt, /.) GOPAtDAS METH*"'" 

Cheu.aram IT> ■ • 

1B2I.C 718«=12ES 25= ■ 

— — Art 60— 

mem aPte' demand — Subt/quent demind— ft ani tohen 

givfiafteih eaute of ac/ton. 

Time under Alt. 60 of the LimiUtion Ad can only 
run from the date of demand, if that demand is part of 
(he cause of action Where as a result of a demand 
some payment is made, a later demand would give a 


LIMITATION ACT (1908), Art, 62. 
fresh caose of action, only if full payment had been 
made on the first demand and the second demand was 
for a Sum not dne nhen the first demand was made. 
' ~ ■ ANG RAIt-. hiTA Ram. 

1939 AM.L J. 66. 

— * ■ I * 120— Applicability— Suit to 

guardian for necessaries of 

Contract act, S. 68. 

1939 M.W.N. 798. 

- A rt Starting point— Guardian of minor' t 

person and Property appointed by Court— Advance of 
tnontyt to estate f or expenditure unthout sanetion of 
CourtSuisegnent handing ever possession of property 
to ward under Court's order—Suit to tectnier money 
advanced to estate — Cause of action — IVhen arises. 

Where a guardian appuinted by the Court of the per- 
son and property of a minor has advanced moneys to 



• 4a »uui li Ik. ,iib. 

■ I Arts. 62 and B^—Appheoiihly—Afanagemeni 
by daughter under falher’t teill—Suit by another 
daughter for aecount—Limilatton 

Where under the terms of her father's mil the eldest 
daughter IS appointed manager and lambaidcir for her 
life lime and was given powers nut only to collect and 
distribute the profits, but al^o to manage the household, 
etc . and another daughter files a suit against Ihe 
managing daughter for rendition of accounts, Art. 62 
of the Limitation Act cannot apply to it, for the money 
or profits received by the managing daughter was not 
money received by her for the use of the plamtifl 
and It is only Art. 89 that can apply The eldest 
daughter nin control of the mierens of the other 
daughters in the estate with their con^nt.and therefore 
Art 89 applies to suit by one of the daughters. (Thom, 
C J and Gangs Pfath, J) A'-HaRFI KuER p. RaM 
PearcV ILR (1939jA 11 694 = 183 1 0 684 = 
1939 A W R (.H C ) 456 = 1939 E D 382= 
12BA 15a=19S9AL.J 428=AIR 1939 AR 442. 

— 'Arts 62 and 89— — Sutl by (O- 

tkarer agJmtt another to sharer (or shart of amount 


I mined. In «uch cases money will be «iid to have been 
received for the u-e of the plaintiff In ca«es however 
( where the shares are not dttettiMnei and taking of an 
, account IS necessary before the fe«pective charca can 
adjusted the article applicable will b* Art. 89 
1 Umitatlon Act 32 Cal S27, Foil f A’tftr- 
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LIMITATION ACT (1903), Art 62 
C J and Ranntmal,J') HAMERMAL v HaSTIMAL 
103S M L B 44 (Civ ) 

■ — Arts 62 and 120 — Applicability— Sait to 
recover money wrongfully withdrawn by defendant from 
Court LIMIIATION ACT, Arts 120 and 62 

69GLJ 108 

'Art 64 — Account siatci—Sipiing ackncnoledg 
ment tn account book— If amo ojls to 

Where a person goes through the account and signs 
an acknonledcment of his liability for a pailicoiar sam 
in the creditor's account book and affixes an anna stamp I 
to that entry the account is an account stated within I 
the meanina of Art 64 of the Limitation Act I 

C J and Zta ul Hasan, J ) RAM CH/ • 

NANHFY 14 Luck 478=179 1 

llEO 215-1939 0LB 103 = 1939 0 ; 

1939 OWN 176=AIB 1939 0adttl20 

(as amended la 1938) Art If rates 

Pectivi—Suit barred before amendment— If rttned bj 
amendment 

Art 64<A of the Limitation Act as amended in 1938 


for such a suit has already expired before IS— 1—1939 

the date on which the amendment came into force a 

plaintiff cannot file such ' 

the benefit of the new Ar 

ment (.Bnpneer,J'i • 

EBRAtUM BUSHEri &C ' : 

——Arts 68 and 

deiler— Endorsement by fttm that he would paj balance 
within certain Penod — Limitation— Starling point 


to run from the expiry of the pe 

endorsement {Stemp /) Ha • • 

Singh 41PLE 352=-‘ 

■ — Art 73— Applicability— 

knowledgment by defendant of 
'oetween him and plaintiff's bust 
plaintiff— Suit on- Limitation * 

Instruments act, s 4 • : 

——Art 7S — Promissory note — Endorsement— Suit 
against endorser— Limitation-Starting point 

The liabiliiy of an endorser of a promi«sory note 
anses only on the date of the eodor«en ent and a snit 
against within threeyeaisof the endorsement though 
beyond three years of the execution of the promissory 
note IS not barred by limitation (Ifunhl Raman, y) 


ilMlTATION ACT (1008) Art 86 

12EP 167=6BE 965=1989PWN 367 = 
20PatLT 443=A1E 1939 Pat 433 (PB), 
“ Alt 'l^—H'aiver — What amounts to— Acceptance 
gfpart of, or interest on, overdue instalment 

Mere failure to sue or inaction by the creditor is not 
a waiverof the defaul' Some overt act niustbee'tab 
Iished from which the Court of fact can draw the 
inference that the obligee has waived the default Where 
the promisee has accepted an overdue instalment it must 
j be held that he has waived the default and limitation 
I would run «mly from the next default, if not waived 
I But acceptance of a portion of an instalment which was 


ISPat 459-183IC 523=12EF 167= 
5BE 965 = 20 PatLT 443 = 1939PWN 367= 
A IE 1939 Pat 433 (P B) 

Arts 83 and \Vo— Applicability— Contract of 

sale of mortgaged properties— C/ndertaiingby feiidee to 
mortgage debt— Default in payment—Sale of 
aged properties in salt in execution of decree on 
age— Subsequent transfer of part of pioperlies 
• en-umbrance— Right to sue on the eotenani— 
Lami/ation—Slai/ing point 

Where a vendee or other transferee from a mortgagor 


implied A cau^e of action on such a contract arises 
to the vendor when he >5 actually damnified by a 'ale of 
k V. owing to the 

pay the mortgagee 
iken to pay The 
three years under 


sue on me <.uiuia(.t ui ii ueuiiiiiy iiidue wiiu ii e lauiiga 
gor within the time limited {Dheileand Agortuala, 
y/) MST MEHDATUNNISSA BtCUM T MSI HALI 
MATUNNISSA Becum 17 Pat 751 = 

5BE 588 = 18110 469 = 11 BP 590= 
1939 PWN 361 = A IE 1939 Pat 194 


Art 95— Mutual account— Test of 




SuiAdeo- 


ed by the very terms of the bond to sue only for such | 

instalment as remains unpaid No qne tion of waiver | — Art 65— Mutual, 


lUJyWLiv uO (ClT) 
open and eurrent aeceunt- 


IS found in 

... , . . , • . ■ • . ■ e It IS de<i- 

. , 1 . ... •emed with 

ManoharLall, JJ) GOKHUL MahtOV V *!heo j mutual dealings' or 'mutual accounts* are not necet 
Prasad LAL SETH ISPat 459=183 1 0 623= laaidysafe guides when considering what conMitnies 
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LIMITATION ACT (1908), Art. 85. ' j 

’tnntnaJ, open and cnrrert account’ onder Art. 8S of j 
the Liinitation Act. iStene, C J. and Clarh, y.) j 
Tapi Btl r. SH4NKARLAL 18110.139= 

12E.N 9B-1939NLJ 109= 
A IE. 1939 Nag. 113. 

■Art. 85— eftn and tuirint account— 
Meaning of— Ahscncc of thfttng balance, \f afftett the 
nature of tic account. 

The meaning o! the term mutual, open and eatmt 
accounts as understood by the decisions is that they are 
such as consist of reciprocit) of dealings between the 
parties and do not embrace tho'e having items on one 
side only, though made up of debits and credits and that 
the absence of a shifting balance is not fatal to the con- 
ception of mutuality (_Staue, C.J. and Clarity y.) 
Tapi Bai t. ShankarlaL. 18410 139= 


LIMITATION ACT (1908), Alt. 91. 
vreen the three parties, to the effect that the defendant 
should collect the amount by reali-ing the securities and 
appropriate the amounts so collected towards the debt 
due to bun and the plaintiff. — the latter being a minor 
at the lime—, the essence of the arrangement is that the 
defendant IS entrusted with the instruments, which in- 
volve on his part an obligation to collect the collections 
under the instruments and pay the plaintiff his share of 
whatever the defendant realises, though there is no 
speafic lrm.t for that purpose 1 he defendant takes the 
promissory notes subject to the equitable right of the 
plaintiff to claim an account The relationship of the 
defendant to (he plaintiff in such a ca-e is only one of a 
fidnaary nature involving liability to account and not 
that cf agent and principal The reUtionship is more 
akm to that of a trustee liable to account. Art. 89 


demands. 

Where there is dual contractual relalior>»htp between 
the parlies (1) that of borrower and creditor and(<j) 
that of ptinapal and agent, and in these dealings, the 
plaintiff as creditor has demands against the defendant, 
while the defendant as the principal has independent 
demands against the plaintiff as his agent, and the 


41F.LE 809wA.Ifi. 1939 Lab 356 
Alt Mutual, open and account— 

WJiin etates to be at eueh— Effect of aeknoviledgnsent. 

A mutual, open and current aaount continues as such, 
so long as the account remains open andcurieot It 
weald not become a non.mutual, open and current ac 
eoant, merel) by reason of the fact that after a certain 
(iate the account was one-^iJed The matualiiy results 
from the reciprocal elaiois which can spring out of the 
eransaciiont which once made (he account raataal 
Where an acknowledgment closes the old account, (ben 
the old account ceases to be a mutual, open and current 
account It could cea<e to be open and it could cease to 
be current, but it could never lo-e the quality of molua 
lity. With the end of e ‘ » i e - a 

cbaracteriatics would end 
{Stone, C.J. and Clarke, j 

LAL • 

19S9NL.J l09=Air. 1939 Nag 1X3 

■ —Art. i5—'Eeeiproeal demands’ — Meaning of 
expression 

The phrase ‘reciprocal demands' in Art 65 of (be 
Limitation Act does not import that either parly bat 
madean actual demand in fact. But the dealings mn<l 

be of euch a nature that !'•" — ‘.v-j • 

demands. {Stone, C J an 

Shankarlau , ' *. 

1939 N L J ' • * 

■ Arts 89 and 120 

tore — Promissory note by debtor in favour of one — 
Arrangement that latter should eoHeet ayd pay other 
kts share of collections— Relalionship~ If agency Or 

trust — Suit for accounts— Limitation 

Where a debtor executes a promissory note in (be 
name of the defendants and also gives bun 
eecnrities in re<pect of amounts doe jointly to the plain- 
tiff and the defendant, as part of an arrangement bet- 


I * 0- .. 

■ ' Art 89— Applicabilitj— Suit for accounts by one 
daughter agaici't another daughter msnaeing under 
father’s will. See LjhtlTATlON ACT, Ss 62 AND 89. 

1939 A L J. 428. 

Art 89™App!icability— Transfer of property by 
■ • ‘ •• • ' term of years— 

all business and 
having power of 
gent or tru'lee— 
•IMITATION ACT, 
•• 6CLT 18. 

I Art 89— to rteoter money eoHeeted by 

agent— StarUng point— Agency revoked by letter, 

IVhereasutt is by the principal to recoier money 
collected by hiS agent whose agency had been revoked 
by a letter, no cause of action on the basts cf revocation 
could ari'e against the agent until the termination of his 
autboriiy as agent , hence he could not be sued anti] he 
had received the notice of revocation The cau<e of 
action cannot commence from the date of posting of 
such a notice. {Alltop,J') KaMCHaNDER v Kure 
KUNWar 1939 AWE fn C ) 735= 

1939 ALJ 961 = AIE 1939 All 738 
- —Art 9\— Applicability — Suit to declare plain- 
tiff oaine' of property traniferrei by Retitioui sale 


lo be the owner of the properly and hence it is not 
incumbent on him to have it set a<ide and so Art. 9] of 
the Limitation Act could not be pleaded in bar of hts 
suit to declare that be l' the owner of the property, 
(/jwii/.y) KHALIQ AHMAD V GHULAM GhaUS 

1939 ALJ 389 = 1959 A W.E (HO.) 400. 


Limilation Act has no application to a ca«e where a suit 
IS brought by her for pQ<ces?ion upon declaration that 
an instrument under which the defendant claims is 
vod {Colliiler and Baipji J/) ISHAK FaTISIA 
Bibic. Anwar Fatima Pibi ' 

182IC S01(2)=I2 EJ^ SS-1939ALJ 642= 
1939AWE.(HC)889 = AIE.1039AU 346. 
■■ Alt. 9l—lnArumemt‘ referred to m article. 
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LIMITATION ACT (1908), Art 91 
The mslrument to be cancel'ed or set aside which is 
referred to in Art 91 is that instr **-<• 

plaintiB himself has actaally asked to 
set aside and not one which he ought 
{.Rcberti, C, J and BraunJ, / ) h' 

CasSim Ebrahim AIB 19d9Kug 2/8 

Art %\.^KnoviUdge ef faett—Onui 
The burden of proof is on the defendant to show that 
the plaintiff bad dear and definite knowledge of the 
true facts {jColUster end Ba/fiai, JJ) ISHAR 
Fatima Bibip Anwar Fatima Bibi 

18210 801(2)=12RA 38=1939ALJ 842=* 
1939AWB (HG) 889=‘AIB 1939 AH 348 
ArtB 91 and 144— Sham <t * re- 
possession by vendor— A 
TION ACT ARTS 144 A I* 

Arti 97 and :■ 

lease vitth pattetsimi — d 

for return of premium and eostt and damages an 
ground of want of title in lessor — Limilation—Star/iisg 
point 

A suit by a lessee under a registered lease who has 
been dispossessed from the property for return of the 
nazarana or premium paid by him to the lessor or any 
consequent costs or damages on the ground that the 
lessor bad no title is governed by Art ll6o(tbe Ltmita 
tion Act even thoagh it may apparently fall within Art 
97 As between the lessor and lessee the transaction 
cannot be regarded as sold ah imtio when both par =* 
have considered that the lessor had a good title 
convey and when possession has been taken under 
lease by the lessee The starting point of limiiaiion i 
the date of dispossession of the plaintiS and a suit 
brought within 6 years of that date is wilbtn time 
\Harrut, C J and Afanohar fall J ) DEBt PRASAD 
AOARWALA p Haji Syed Mehdi Hasak 

18 Fat 654 

Art 102 — Wage •' 

The term ‘wages' 
very general term and 
connectioa with the dail 
paid as monthly aalari 

/ ) SlMARTHMAL P aUKAJKAl 
« 1939 MLB 62(CJv) 

—Art mQ—dpplicahtlii)^Partnership between 
two member/ of a dtvf^e! Hindu family — ^athefcne 
of the partners— Conttnuahon of partnership by mem 
bers of both (amiltes— Suit for dissolution andaeounts 
by members of deceased partner’s family after three 
yeartafler hit death— If barred 

here on the division of a joint Hindu family two of 
the members enter into a partnership and carry on bvsi 
ness and on the death of one of them, the members of 
his family and t lose of the other partner continue the 


LIMITATION ACT (1908). Art 113 

A rts 109 and 120— Applieaiiltly— Claim for 


Sion was not however taken and the mortgaged lands 
were leased to the mortgagor for the term of the mort 
gage at a rent which represented the interest on the 
mortgage amount In 1920 defendant who had obtained 
a money decree against the mortgagor attached the 
mortgaged lands in execution of that decree A receiver 
was appointed in defendant’s execution proceedings by 
the Revenue Court and possession of those properties 
was delivered to him in 1927 In 1928 the receiver 


the defendant and for possession by ejectment of the 
receiver No claim for damages was however made 
agam<t the defendant m respect of the possession taken 
by the receiver The suit was ultimately decreed by the 
Pnvy Council in 1933 dedaring plaintiff to be entitled 
' to possession In 1933 the plaintiff brought another 
suit against the defendant alone It was therein alleged 
that the defendant who bad obtained a decree against 
the mortgagor m Revenue Court had obtained the at 
tachneni of the properties without caring to find wt 


a sum equivalent to the price of the produce as damages 
which should have accrued to the plamiiS from the land 
in dispute On this basis be claimed a large amount as 
value of crops from 1927 to 1933 
Held on considering the facts and i.ircumstances that 
the suit was governed by Art 109 and not by Art 120 
led to claim profits only for 
istitution of the <uit (.Tir- 


1939 

50 LV/. 389 = 

■■ "ArtB 109 and 120— Suit for rents and profits of 
land to which both plaintiff and defendant have claim — 
Articleappiicable J'er LIMITATION ACT, ARTS 120 
AND 109 AIB 1939 Bang 365 

Arts 110 and 120— Applicability Suit for 
damages by purehater at revenue sale against under 
tenurfhaldir after annulling under tenure 

If a purchaser at a revenue sale annuls an under- 
tenure under S 37 of Act XI of 1859, without having 


• 1* '■ '■ * f-v. j 43 OWJN 469-69 CL J 220= 

. * ■ ‘ ^ " AIB 1939 Cal 468 

• • • I ' ■■ ■■ ■ I Arts 113 and 116— ApplieaMity—Aegritered 

• * 4 . '■ ' ■ * ! 1 ; * ■■ assignment of mortgage decree— Bart consideration left 
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LIMITATION ACT (1908;, Art. 116. 
vtH ei:ignte late paid la autgnar an rtaittaltan af 
dtera — Suit far~Limitattei^~If tail . far specifie 
ferfarmanee 

Where a mortgage decree for sale Is assigned under a 
regineted deed, which provides tnlir aUa that part of 
the consideration money remaining unpaid should be 
paid by the assignee to the assignor on the assignee 
realizing the decree, a suit by the assignor for the 
amount due and interest thereon is suit for eomr"""” 
tion for breach of a contract falling under Art. 
the Lamitation Act, and is governed hy the si» 

Tuleofliir'" J-- -- 

ance so . 
a suit for 
y.l SHE • • • 
sahu. 


LIMITATION ACT (1908), Art. 120. 
respect of the property mortgaged. Tn 1914, the mort- 
gagor filed a suit for redemption and got a preliminary 
decree, but did not pay the amount fixed by the decree 
before the date fixed The mortgagee thereupon 
obtained a final decree for sale of the property on 1.7- 
1924 The mortgagee however defaulted to pay the pesh- 
kush due to Government and consequently the mortgagor 
had to pay It in oider to prevent the property from 


6SB.92— I86IC 63— 1939 P.W N. 769. j however take into account the amount claimed by the 


■Art. 116—Applicability — 'Registered'* — Mean 
ing— rersonal covenant in mortgage bond— Registra 
tion obtained by fraud on registration law—Eflect— 
Suit on bond— Limitation for enforcing personal cove 
nant Sit REGISTRATION ACT, SS 28 AND 29 

20 Pat L.T 285 

——Art 116— Applicability —Registered mortgage 
byagrrcultanst— Suit on— Claim to personaJ decree on 
sale proceeds being insufficient— Limitation — Dekkhan 
Agncultunsts* Relief Act. S 72 Sit DerkKan ACRI 
CULTUBISTS* Relief act, s. 72. 

41Bom.LB i 

— Art. UQ^iipplitaiilii)^^i(ii/trid mukar 
patta— S'«r/ far rtnl due under —Limitaliaa. 

Art 116 of the Limitation Act applies to atl case 
breach of contracts which are m writing and registered. 
A suit for recovery of rent due under a registered 
mukarran palta is governed by An. 116 and the period 
«( limitation is six yean. (,Harrttt C J. and Manahar 
Latt, JJ.) lANODHARI SiNCH V. BADRI NaRAVAN 
SiNCH 1939PWN 220. 

— .Art 116— Applicability— 8ale deed registered— 

Consideration reserved with vendee for payment to 
vendar'a tninoT son on bis majority— Suit for same— 
Limitation— “Trust"— If created. See LIMITATION 
ACT. S 10. 1939 M W N 457 


■ Art. 116— Applicability— Suit for bata 


covenant by which the mortgagee undertook to pay the 
Government peshknsb, and the suit, being one for 
damages for breach of a registered contract, was 
governed by Art 116 of the Limitation Act and in time, 
{tuaeh, C J and /CrtsAnarwamt Ay^aniar, J ) DORAI. 
swAMi PiLLAi V. Venkata Reddi 60 L W. 889 

~ A rt Wl’—'"DaU af thi judime'tt''~~Meantng 
af 

The “date of the judgment” in Art Il7 of the Limi- 
tation Act ts the dale of the decree, and if there is the 


— Art XVJ—Seate and iffett af—Suit an famtn 
tud gmenl—Ceuie af aetian—Suit AUd tinlAin ptriad of 
6 fiart^Brieutien af deerte itrred under late af 
faretgn elate— Effect an tuH. 

Under Art ll7of the Limitation Act, if a suit is filed 
10 British India on a foreign Judgment, it is m time, 
notwithstanding that under the law of the foreign state 
where the decree was obtained, execution of the decree 
in that slate is barred by time, whether the decree is not 
enforceable because It IS barred by the law of limitation 
— — 1 __ _ .w, . jjgj relevant to be con- 

>n judgment The law 
the suit IS brought 1$ 
'e where the obligation 
• Art Il7 of the Limita- 

lod of limitation. It dees 
ndia a foreign judgment 
,d a suit can therefore be 
based on it, and it has to be fiied m six jears. (Kama, 

/) ixisuKHLALo Mahomed Hussain 

41 Bom LB 1084-=AZ.B 1939 Boo 622. 
Alt W^Scape 

Art 118 applies only to a suit under S. 42, SpeaEe 
Relief Au, for a declaration that an adoption is invalid 


Failure if martgigee la pay peihkuth—Pay 

ntartgjgnr— Suit by falter againit mortgagee t ■ 

ptsKtuth paid if Aim— Ltmilatian— Article ... 

*^e Arts. 120, 142 and 144— Apphcabil.fV— Alienee 

A deed of registered usufructuary mortgage daied I from Hindu coparcenei — Suit for panition — lamitanon 
27 2 1895, contained a covenant that the mortgagee 1 for .SVc HINDU Law — AUEVaTioN. 
should pay annually to Government the peshku»h doe in I 41 BomLi.B. 631 

Y.D. 1939—49 
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LIMITATION ACT (IDO8) Ait 120 
— — -Art 120 — Appticabili(y — Bombay Hereditary 
Offices Act, S 36, proviso (3)~Suit under — Prayer for 
declaration of right as neare'^t heir of deceased vatan — 
Limitation See BOMBAY HEREniTAR^ 

ACT, S 36 Proviso (3J 40 Bom 

——Alt 120— Applicability — Land ces 
inamdar to Local Board— Suit for recovery f 
•—Limitation See MaPRaS LOCaL BOARDS ACT ] 
S 88 SOL W 466=»(1939)2MJ. J 679 

— Art 120~Applicability— Money advanced to 

guardian for necessaries of ^ ‘ 

ment against minor — Limi 
S 38 “ . •. 

— Arts 120 and * ' 

damages by purchaser at revenue sale against under | 
tenure holder after annulling under tenure cy*liMi I 
tation act Arts iiO and 120 43r * 

■ Arts 120 and 2— Applicabilit> — 
covery of statutory compensation See 
ACT ARTS 2 AND 120 AIE 1939 Lab 683 

' — Arts 120 and \^2~Applieahilily~Suil far 
relief under S 54 ^pectfie fleUef Aet anj far paneuion 
of land 

^^hetherArt 120 or Art 142 would come into opera 
tion depends upon the nature of the relief claimed If a 

f allery of a person's hou'e encroaches upon another's 
and he is unquestionably a trespa «er in view of the 
maaim whosoever has the soil, al o owns to the heavens 
above and to the centre of the earth ' Hence where 
the owner of the land on whose land the gallery encroa 
ches bungs a suit for relief under S S4 '•pecihc belief 
' neath 

ment 

120 

• . '.I 97- 

•i 197 

. Arts 120 and QZ—Apphiniiliip - Suu to \ 

reeauer money turontfully vjithdrauirt by defenlant from 
Court I 

A suit for the recovery of money wrongfully withdrawn 1 
by the defendant from Court by setting up anadv*r*e 
uile to the claim of the plaintiff, is * 

Art 120 and not by Art 62 of ihe 
iSyed Natxm Ah and Sen, J/) K 
Laudas Thakursay so* a vow i 

12 BC 104C2)-69 CLJ^ 108- 
A I B 1939 Cal 413 
'Art \20-~APplieaiiUly — Sun to remove un 
authonted fnutjuialh. I 

Alt ]20ofthe Limitation Act applieslo a suit to I 
remove an unauthorised muiawalli 11 no sail is brought ' 
within SIX years the cfr /jr/e mulawalU acquires an in | 
defeasible title {Shemp J) MST KamON v AllaH 
Bakhsk 41PLB 166 

——Art 120 — Applicability — Trustee liable to 
account— Sou for a'counts— Limitation See LlMTTA 
TIONACT.ARTS 87 anp 120 J939MWH 360 
——Art IZO—Or'iaratary tutt~Caute of aetean— i 
Plaintiff in pottemon of property 

Where a person Is in possession it is not necessary for 
him to bring a declaratory suit at once , and each occa 
ston on which bis tille Is challenged furnishes a fre^h 


LIMITATION ACT (1908) Art 125 
— —A rt 120 — Sight to tue— Accrual of— Tett 
The right to sue accrues only when a cause of action 
aiises And for a cau'ie of action to arise, it must be 


AIB 3939 Lab 6 
”■ '"Art V2,^~Starting point— PurcAater of rithit 
ef landlorel — Suit to declare entry m record of rightas 
nant incorrect and to declare 
enhanced rent — Limitation-— 
Anal peeblieation of record or 

‘htf 

A suit which is essentially a suit for a declaration that 


and lime begins to run fiom the date of final publication 
of the record of right The fact tl at the plainiiff is not 
the oiigioal landlord but a purchaser of bis rights at a 
<ale in execution does not give him any new cause of 
action for the date of the execution *ale The landlord's 
tight to enhance the tent of an occupancy raiyat cotres 
ponds to a statutory incident of the occupancy holding 
and passes to his purchaser along with his rights as 
landlord A transfer of this right cannot operate to 
create a new right to gel the relevant entry in Ihe record 
of light decta «d to be wrong If the right of Ihe land 
lord be already barred before the sale it can neither be 
revived nor created afiesh by the pla niiB’s purchase 
(Phtvleand Chattern JJ ) GaDAUHAR lAlRA v 
BHOLANATH CHADDHURV 6BB641- 

181 1 0 651 11 B P 620 - 1939 P W N S34- 
20 PstLT 303-AIB 1939 Pat 648 
——Arts 120aDdl09 -Suit for rentsand prefittof 
land totohi A both plaintiff and defendant hate tlatm^ 
A'tiele opphtable 

\\ here profits claimed in a suit are not mesne prefits 
atall that IS not profits wrongly received by the de/en 
! dams but ate the rents and profits of land to which both 
have a claim the 
Art lt9 (A/ya 

' • >AW Chan Tha 

avia.* 1939 Rang 365 
• Art 120— ,?«»/ pending-— /feto euit, if brougU, 
mould he impended till deeiiion of former luit— Sight 
, to me— If Aen aeeruet 

\ Ii IS not obligatory on a man to bring a perfectly va>n 
tiCigarion with the natural result tl at it would be met 
either by a perfect defence or that the suit would be held 
in suspense and await the deiivion of the appeal in 
another suit Hence the right to «ue accrues only on the 
decision of the appeal m ihe other suit (/ji Lai and 
Dahp Singh // ) Harindar Sinch v anant 
KAM 18210 312-12BL 16- 

41 PLi 321-AIE 2939 Lab 6 
—Art 125— APPhcabi/itY— 'Alienation meaning 
of — Ent f of namtun the revenue papert follffioed by 
potieitien—lf eenititutei an alienation 

The word *al enation' in Art 125 of the Limitation 
• V >. _ .a» u. 1 ^ense of a Irans* 

nt The article 

. has directly or 

ght in the estate 
ion The entry 
in the revenue 
the property Is 
le estate by the 



773 


INDIAN DECISIONS. 


'774 


LIMITATION ACX (1908), Att. 131. 
widow, (/jij/ /) Anant Bahadur Sikgh *>. 

TIRATHRaJ 18110 169=>12 R A. 187“ 

1939 A W.R (H C ) 411 = A I R. 1939 All 626. 
Art 131 — AFffica6ilily—‘Suil te didare right 
tff Add ef^K xittk ferioaical (•aimtnii ettachrJ at 
agamit nial tlaimanl — Gettrnmtnl maJe t^rty t9 lutt 
—Limnitton apfittahlt, 

\N here the essence of (he claim in a suit is the esta 
bii-hment of the iiile of the pUiniifl, as against a iival 
claimant, to an othce to which a remaneration periodical 
I; payable by Government is aiiached, and not the 
eitabii<hTnent of (he liabilii} of the Government to make 
the recurnng pajment in quesdon, Art. 131 of the I 
Limitaiion Act cannot have any ape ~ 

Government is a parly to the suit, il 
for recovery of ‘peciEed «uriis from 
if all that the plainiiB asks IS tom 
Government a decision as to the nv 

and another to an office to which certain emi laments I 
payable periodically by the Government are attached, it | 
cannot be said to be a salt agtinst the Government to 
establi-h a light to receive emoliiments, because ihe 
e-*eniial question in the suit is not the liahiliij of (be 
Government IQ make a payment under a peiiodicaily 
reenriing right. {tVadriutrih, /.) HUSSAIN BaTCHA 

Sahib v StCRETARV of state 

1939 MWN 898-49 LW 695« 
AIR 1939 aiad 670-(19S9j 1 M L J 476 
An 131— A«/«ri«»r (rem tmaymint »/ right— 
Tint, if tfgini It rui 

Under Art ill of the Limiiatiori Act the meie ex 
ela'ion from the enjoyment of a right does not cause 
time to run, un1e>s the exclusion is the re'utt of a refusal 
made upon a demand. (,Dehitn,F C) shib Lsi.t' 
ChandciKam ISLahLT S 

—Art lS2—.ifip/i(aiiiily — Aftrtgtg/ hnJ— 
Frtuititn ftriailtlnfiii—Dtfault tltuu— Limiialitn 
StJrliiif fatnt— Ordinary non/y band nUk frevt 
lltn ftr dtfaulf m faymeni of lailtl’ninit—Dmintlitn 
Iniheca>eofa mongag' bond providing for a due 
date of piyment of the principal and alvo for ih* pay* 
ment of the principal and ini«re-t in ctitain ■•isialoie is 
with a defsuU clause, Art 132 of the Ltmiuiion Act 
would app’y and limi ation would run not Irom the date 
of each default but from the due date fixed for payment, 
although (he creditor has an option to bring his suit 
earlier i( he chooses. This distinguishes a moitgage 
instalment bond from an ordinary money bond provid- 
ing lor payment in instalmenis wilh a default claus*. 
fatlinp under Art. 25 {H'arl I'a'maand ^Tanthar hall, 
JJ) GUKHiii-t' ''HEO Prasad 

18 Pat 459-183 IC.623=12E1* 167= 
BBR 965“20PatLT 443 - 1939 P W N 367= 
AIR 1939 Pat 433 (FB) 

Art \Z2— Mortgage far a Urm— Default in 

paymrnt of inliml — Kigbl to tut, wif’i firms 

^Vbele a motti.age IS (or a definite period it means 
that daring that period neither the dchlor is liable to pay 
nor the Creditor IS entitled to recover the debt Foi 
the debior’a default during the term of the mortgage to 


LIMITATION ACT (1908), Art. 135. 

»"d Miytgt. jj.'i Sarju Prasad p Badri prosad. 

I.LR (l939.iNag 515=1939 N L J. 333 = 
AIR 1939 Nag 242. 
— Arts 132 and 120— Suit under U P Munici- 
palities Act. S 177 — Article applicable .See U P. MUNI« 
apALITIES ACT (I9l6), S. 177. 

1939 AWE, (HC) 261. 

Art 132, Expl {2.)—Aptlieability—Term 

'Mahkana’ if applies to under proprietary rent xn Oudh. 

The term ’Malikana' occurring in txpl. (a) to Art. 
132 of the Umitalion Act though it has not been defined 
■n the Limitaiiun Act cannot te applied to the under- 
ptopiietary rent payable by an under-proprieior in Oudb 
*" • ■rietor, for what he is liable to pay is 

udh Rent Act {Zxa ui llwan. y.) 
INCAM Lal 14 Luck 467= 
1-llRO 160 = 193gOA 108 = 

. *. 1368-1938 AWR CC)145 = 

1939 OLB 33=1939 ED 60= 
AIR 1939 Oodh 57. 

ATt 184 K—" Flaiiiuff"—M,or,xng of—Fepre- 

tentnlive luit on bihilf of gentral body of iillageri— 
Kneuledge of plaintiff— If mianl of knowledge of all 
the ultagen 

The word “piainliff" m the third column of Art. 
134 A of (he Limitation Act must, in the ca<e of a 
>«pr«$<nuiive suit brought on behalf of the general 
body of wor-hippers or beneficiaries or per«on« inteiexted 
in an insiuution, be unJeruood to refer only to the 
plaintifl or piainiiSs eo nomine on record, and Cannot be 
taken to mean every individual member of the comma 
nity or body of persons who are represented by the 
plaintiff or plaintiffs on record iFataniah Satin, J.) 
bRI VEERABHADRASWAyfl 0 MAVaKONE 

1939 M.WN 1137- 60 LW. 668- 
(l939i2MLJ. 920. 
——Art. 131 B— <'7<>4arer/ leaie by moAanl—Suit 
by lueeessor for asiessmtnl of fa.r amt tfuilailt renl^ 
Ltmitation. 

A Suit by a mohant for assessment of fair and 
equitable rent of a properly of the deity of which a 
mokaraii leave was granted by his predecessor, after 
declaration (hat (he niokarari *eiilement was void after 
■he death of hix piede e-sor is barred by limitation when 
12 years have passed from the death of the grantor of 
(he lease {/•»'*,/) TiKandaS MOnunt v Rasi 
KiShORE 43 own. 437. 

ArtB 136 and 75 and Ss 19, 20 and Zl—Smt 

by mortgagft ftr fjitiliion 

A/ and J. two brothers exeentert two mortgage deeds 
in respect of certain land on 25ih January 1919, in 
favour of .4 The mortgages were without possession 
and were not for any fixed period It was stipuiated on 
the one band that the mortgagors could at any time 
redeem on payment of the principal and interest up t< 
date and on the other hand that on failure for one year 
or more of payment of the annual interest in respect of 
each motigsge the mortgagee would be entitled to take 
possession For a period of five and a half years no 
interest was paid. On 28'b August, 1924, however, At 

r . , .4 the 



776 


775 the yearly DIGEST, 1939 


UMITATION ACT (1908), Art. 139. 
a mere aclnoaledgment, S. 19, Limitation Act, also did 
not apply (c) That Art 75 teas aUo in terms tnapplica 
ble. AUhouih there was 3 default from 25ih Jannary, 
1920 to 2Stb August, 1924, that defanlt was wiped out by 
the satisfaction of it by the mortgagors by execution of 

thedep'’ '“’I — 

by the 

occurri 


IIMITATION ACT (1908), Art. 142. 
and there being nothing to show that ^ 4 , who 
was Uien entitled to succeed to the property c\er took 
possession or assumed any kind of dominion or control 
of (he bouse or permitted the 1st re«pordent and 
his descendants to continue in occupation thereof, 
1. 141, and a 
■ years there 
stand exim* 
and (3) the 
bare on the 


* iich was accor*** 

. xas no qoesti 

whatever of the original period of limitation being • 
tended under S 20 or S 19 or of its having in any w 
been suspended under S 9 It was immaterial wheil 


^ ^ ' 624-18610 108- 

. . *• * MB 1939 Nag 260, 

' •.. . I . icability— Alienee from 

* * * iiion of share pmhas* 

other coparceners— If 

. • . . • ■ LAW— ALItNATlON. 

the tenant has not denied the landlord a title, if he has] 41 Bern LB 631 

not been paying any rent and there isnothingto show ■ ’Arta Applicability— 

that the landlord assented to hia contim* — - — I o—./ .f . ... in»n—Di:Patmiien ar ditcenti 

after the expiry of the lease (de/e, ' • 

LALv, HUSSAtttt ‘ • t ** * • tender Art. 142, the plaintiff 

A IB but also pos^esdon within 12 

Art 140 — DupetunUn efprapcrty token $n Uu I years of suit Put before that article can apply, it most 
tnalt ouincr'i patttttien— Burden af proa f be shown, either that the plaintiff was di<pos$es<ed, or 


. — Arts. 141 and Applicability — Property of 

Hindu held by vndovr—Niatcii rmrstmer taking no 
ttept to take poitttsion or atsume eoatroJ of property 
on death of widoui — Son of tuch reveruontr tn oecupa 
tian prior to widoufi death • 

Suit by ether torn of me' 
after utdoxdt death — " • . ’ - 

applicable. 

The suit hoa«e belonged 
his widow Iff and his elder ' ' 

who was the neat revei 
without taking possession c 

dominion or control of the house 1 he fir»t lespondent | 
who was one of the five sons of A, was m possession of ' 
the house along with .1/ during her lifetime and excla* 
sively after her death The appellants who we-e some 
of the other sons of .4 brought a suit in 1933 for parti 
tlon and separate possession of their share of the hoa<e, 
claiming to be en'itled thereto as sons of A who was the 
neaiest tevtisionary heir on the death of Pf 

Held, (1) that the proper article applicable to the suit 
was Art. 14l and not Art 144 of the Limitation 
A«, and therefore no question of adverse posses 
slon would anse ; (2) that //, having died In 1891, 


— Alts 142 SQd Whr— Applicability— “Ducon 
tinuiif' — "DiipoiUlliiC‘ — Meaning of—Ovintr not 
taking poteetnon of chut— ff can be deemed to have been 
diiPottesied 


begin to occupy alter the withdrawal. Dispossession 
signifies expulsion, an adverse act which has the effect 
of putting out It pre supposes physical contact, a collu. 
Sion, either with another per«on or wilh his physical acts. 
The physical presence on the property of the person 
affected is not necessary but the adverse act of the other 
party must have the qmlity of destruction Act« of pos 
I session of the former must be effaced by the Utter On 
' these eweepts It would be difficult to say that the rightful 
owner, who Is only pre*amed to be in po«*e<»lon, 
till a ehur becomes fit for enjoyment, is dispossessed 
simply because be does not take possession as soon as it 
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TTMfp^TTOV Afr/’1»n»>.Art. 344. 


•tfphtahhty— Suits pn 
like, tf gpverntd by Art. 


■t is very genera) in jls 


^Yhe^e the claim of plaintiff for possession L. 
his title and not on possession and disposses' 
defendant pleads adverse possession, Art 
applicable. Barden is on defendant to prove 
possession. A I R 1934 Lah 5/6, Foil (Atdui A'astia, 
/.) Mehtab Singh v. Daval Sinch 

183IC U0=12RL 99 = 41PLE 71S= 
AIR 1939 Lab 172 
-Art 142 — 'Disposutneu' and Vrrc0)i(iir>ian»‘ 
.—Meamnfef, I 


luary mortgagee and for possession— Mortgage pro- 
hibited by S 203 (3) of the C, P Land Revenue Act- 
Article applicable ,YrrC, P. LAND REVENUE ACT. 
S 203(3) 1939 NLJ. 186. 

- - — - A rt H2—Sust under — Burden pf prppf— 
Independent irespasieri m conltnuPHs possession fpr 


coMm..n/ku BivCT up it. I.tii! .ud Irfl ii to b. hJl'"i;rb7tb«‘''pUmnlt.' ubjeh hli. t.d.r' Art. 142, 
pi»«...d>,«,on.tboosljj to ™m. |n Jb.,.it.o,i „u„‘ i.M ,£ b, b„„d by Iitnil.lton. (,Adii,«, 
be an intention to abandon title before there can be said - 

to be a dneontinaance of possession. But this cannot 
be asinmed. It most be either adrait'ed or proved So 


i; a 21 

—Arts 141 and Pwners—Suit for taint 

.. — — .-..H.trfiff-r— rfrr.f* attUeabte 

■ 44 or 

• "r ■ I for 

irposes. LelenOant appropruieu me land 
to be bi3 eaclasire property. PlaintiS died a 
Injancuoa rieiUtinwp the defendant from 
vrtth his rights of grating and also for )ouit . 
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LIMITATION ACT (1908), Art 144 , 

ffeld that in the circumstances of the case it would 
bave been svi6icient for the plaintiff to sue merely for 
joint possession and hence the suit «as governed ' 
Art 144 at least so far as the claim for joint possession I 
was concerned {BAiJe, / ) S£WA SiNGH n RaGHU | 
NANDAN AIB 1939 Lab 315 

■Arts 144 and 91 — SAam tale dted— Suit fur 
possession by ttndor~Arliele cpphcable 

here a ^ale deed is a mere paper transaction and In 
operative a Suit b> t ' »•* 

perty IS governed b 
1-imitation Act ( 

Basant Kaur V 1 ' ; 

AIR 1939 Lab 644 
— "'“Art 146 — APplito.bihty— Money deposited by 
employee with employer os security for g ed eouduct — 
Death of emplo)ee~-Suit by heir to recover— Limttatien 
applicable 

A suit by the heir or legal representative of a deceased 
employee for recovery of a «um of money depo ited bj 
theemplojee nithhis employer as security for good 
conduct IS not governed by Art 145 of the Limitauon 
Act The article was never intended by the Legisla 
ture to apply to such 

Manokar Latl J ) Ka? • • • 

MT Bachia Kuari 

Art 146 A— ^ 

364 (1) Calcutta M 
An application under 
Act, IS plainly not a sui 

talion Act, which applies only to suns vannoc apply to 
such an application (Bartley and Bau, J/) CURPO 

RATION Of Calcutta v Oulal chanora Pra 
MANIK 18410 189(l)-12RO 213 (t)- 

40OrLJ 870-AIR 1939 Cal 470 
Art 148—Applicability — Transfer by son only 
of CO mo tgagora of the equity of redemption to the 
mortqagee-'buic by others~Nature— Limitation See 
Mortgage— C o tinsTCACORS 

1939 OWN 1045 
i ■ Art 156— OrisVr appoiritlnf guardian not condt' 
tional on furnishing tecuriiy— Starting point— Date of 


accepted and the period of limitation 
the dale of the order. (Shide, J) 

Biskamber Oas 

All 

- "Art 164 — "Due jeriiee of lu ^ 

f^-SubstituIrd semee—If due service— C P CoJe,\ 
O i,R 20^2) onrf 


LIMITATION ACT (1908), Art 181 . 

the 8Ilir>n’»«*e 1 r -> ' s r 

dant * I ■ • 

Chett 

^ 47.C P Code 

Article 166 Limitation Act, applies to an application 
under O 21, R 90, C P Code and there is no article 
app[ cable to an application under S 47 C P Code, 
f course such an application mast be made 
C Court is still seised of the proceedings 
and Ram Loll, /J) RAM ChaNDAR v 
I LR (1939) Lab 103= 
18410 S93=12BL P18-41PLE 436 = 
AIR 1939 Lab 113 
—Arts 166 and 18l — Applicability— Decree 
against anete of deceased in the hands of ludgment- 
debtor — Sale— Application to set aside— Allegation that 
property told belongs to applicant and not to deceased 
— DmnaUon -Art i^l—Appheahlily 

An 166 of the I imitation Act applies to an apphea 
lion to set aside an ezemtion sale made by a party to 
the decree on the ground that the properly sold belongs 


deceased or not (ffomet, C J and Rowland J ) 
Ckhaku Pandap nemal Prasad Panda 

5 0 L T 22 

—Art 166— Scope— Deposit of 12 per cent of 
security if to be made wiihm 30 days of sale SeeQ 
P CUDB O 21 R 90(1) fAS AMENPED BV PaTNA 

HtoH Court) proviso(i)(«) and (4) 

SOPatLT 275 (FB) 


I ——Art Fresh writ issued on fresh obstruction 

—Limiitrion 

A separate tight arises on each occasion when there is 
obstruaion provided a fresh writ for po ses'ion has 
Of ^ i. _ >J from the time of 

on in reaped of 
13 r \V N 724 

• . * ■ H K Paijnath 

' : t 1939 Oal 494 


lies only to the 
R 2 


668- 

581 

I Art 181 — Applicability— Decree against assets 

of deceased in the hands of legal representative— Sale— 


•edge of the decree against him except of coarse In ibe 
case where the defendant had purposely put it out of his 
power to have such knowledge Consequently 
aabsticcied service of summons effected in proper 
manner IS not necessarily doe service for the purpose of. 
Art 164 of the limita'bn AcL The word ‘effectual ** | 
in O 5 R 20 (2) C P Code only means that thel 
Co^rt heating the case may pit5Ceed with the suit a* if I 


I againsi leiurai ueien anii—^i piieaiion loe ui - — 

I Appeal by some defendants— Stay of execution on depont 
\of decree amount by appealing defendant!— Decree 
I holder drawing ou* money on leeurily — Appeal alio red 
^ —Decree eonhrmti againit non appeihng defendant 
alon^—Exeeuhan againit tatter — Limitation oppliciblt 
-Starting Point 

The respondent obtained a decree against the appel 

Uwt(2ndd*fendan0 and two others (defendants 3 and 
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LIMITATION ACT (1908). Art 181. 

4) on 2$— 2 — 192S and applied to execute the same. The 
lirootliers, who were defendants 3 and 4, appealed 
aeiin«t the decree and a"-' •-* — 

On 16—10—1928, the 
their depositing the c 
they did. The re'ponde 

drew the amoint front • 

the <ame,and satisfaction of the decree was eitieied np 
On 21 — 10— 1929, the appeal of defendants 3 ar** ^ 
was allowed, they being exonerated without costs of 
lower Court and the decree against the appellant 
confirnied. The respondent filed an application 
9 — S— 1913 to execute his decree against the appellant, 
coQtendingthatMnce he paid the amount wiihrlrawn by ' 
him to the defendants 3 and 4 by nay of re&tiiutioii on 
20 —6—1935, his right to execute the decree against the 
appellant accrued only on that date under Art. ISl o( 
the Limitation Act 


1939 MWN 305-«49LW.48$- 
AIE 1939 Mai 44l-(1939)2 M L J 271 
—Alta. 181 and 183 — for final 
dnnt in rntrigagt tuit^Lami/aiion. 

An application for a final decree 
barred ^ limitation under Art 18 
Act if made more than three years 
preliminary decree passed under 
Code. Such an application it not one to enforce the 
preliminary decree and Art. 163 i> ' 

cable. {.\hNair, J) SistR 
SrISK CltAVDR/^ « *< 

— - - Att \Z\.—Applteatien for • 
pnnt'—OrJtr'itiUngaud’dttrtta 

An application far restitution under S |44, C. P. 
Code, IS governed by Art 181 of the Limitation Act, 
and time would run from the date of the orrler setting 
aside the decree and not from Che date when that order 
IS affirmed in appeal (fJiriyiiirt, C J and fHuiktrita, 
/) Bhadaranjan Das Oewri v nibakan 
Chandra Gupta 18310 39-I2RC 148°° 
eg CLJ 203 = 43 CWN 8l5= 
AIR. 1939 Cal 3*9 
' Art. Wi—Appheabthty — Applicalian far rtsn 

tutian—Zjmtla/ian~~Starting point of limitation— 
Date of rntrsat of ditr/o or datt of froth doortr medo 

An application for resiiiution under S. |44. C P 
Code, must be regarded as an application in execution 
and IS governed for purposes of limitation by An 182 
of (he Limitation \ct. and a claim for lesluution must 
therefore be made Within three years from the date on 
which the tight to make the claim ariMs upon leiersal 
of the dcCrte in question, an application for restitution 
can be made Gut w hen that is not done, and the rights 
of parties have lobe decided afresh in ihe suit, the 
cause of action would arise on the date when a decree is ' 
pas'etl on remand upholding the claim of the pally 
seeking re'tiiation. (If'arrWrw, /) GavpaT CatLU 
V NAVMlI.ei. RxNClIHODnAS 41 Bou L R 1204 
Art. 182 — Applioaiilily — Apphoatton nndrr 
0.2l,fl.52 (2). C. P, Codt—Ifonotn oreomtion. 


LIMITATION AOT (1908), Art. 182. 

An application for leaVe to execute a decree 
against a partner under U, 2l, R. 52 (2), C P. Code, 


'Art. 182 — Applicability — Award by Kognhar of 


the Madras Cc*operative Societies Act is Art 182 of the 
Liniitation Act. {Vonbataramaiia Kao, J ) SuBBA 
Kao V Calicut Co-operaiiV£ Urban Bank, ltd. 

49LW 143«1939 MWN 397*> 
A.IB 1939 Mad 304*‘(l939) 1 M L J. 695. 
— -Art 182— ADulirabiliiv — Partition suit — Lands 
referring parti- 
's to send papers 
■e C. P. Code, 
.BomLR 921. 

* [ point— Fxecu- 
emand on appeal 
nd— Application 
non, Jr/C.P, 

■ ' ' 1989 Nag. 191. 

* . . ir» form unity 

O 2\.K II Put natty under S. 39, C. P. CoJe~~ 
Kttu'U foramoudmont and furmihing af not neooiiary 
paper!— A'on eonip/ia/ice wilh—Freik apphialicn undor 
S VP—Pnar application, if revned. 

»«rv„., .. . -1. undsr 

the request therein was 
hde, and it is returned for 
y papers and making of 
certain amendments, which were not made and the 


IS entitled to have his later application treated as a 
request that the earlier application be proceeded with. 
{Hamitlanand Yerki, JJ) PbaREY LaL k Sh»0- 
SaraN 180 I C 471 oil bo 245» 

1939 OLE 111 = 1939 O W N 267=* 
1939 O A 296 = A IR 1939 Ondh 118. 
Art. 182 — Kit tvat— Court ordering late to be 
told by Naur— Latter reporting aiience of decree holder 
on date of ioie— Order ditmitting eneietion application 
for default — Subirguent application — tf onetn cenltnH. 

In an execution case the Court ordered that the sale 
of the property was to be held on a certain day by the 
Nazir The Utter made a report that ih» decree holder 
was absent on the day of the sale. Thereupon the 
Court passed an order to the following effect “The 
decree-holder lakes no steps Dismissed for default.'’ 

that there was no default on the part of the 
decree holler, that the order of Court, though in form 
was an order for dismissal for default, mu^t be taken in 
substance to be an order for removing (he case from the 
pending file of cases, and that a sub-eguent application 
for execution must be treated as a continuation of the 
previoinapplication and was not therefore, birred by 
limilation. iVitter end A'innalar, // ) SaRaDa 
SUMDARI V lABBAR ALI 184 I C. 151'- 

12EC. 210-69CLJ If5-43CWN 429 
AJR 1939 c 
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MMITATION ACT (1908), Art. 182. 

— Art l^i—Revival—^Extcuticntatt strutkeff^s 
— Suirfgutrti afifilicatton — // otf in a»tlifii/aHvn. 

Where aa execntion case nas strack ofi on the ground ' 
that it became old and the decree-holder nas awarded 
costs, the execution case was only rcmoTed from the 
pending file for the convenience of the Court. A snfase 
--‘--‘it ‘ ■ beheld 

' applica 

" PRIYA 

69 0.LJ. 288“ 43 0'WN 619= 
A is. 1939 Cal 471 


I.IMITATION ACT (1008), Art. 182. 

— " Art. 182 (2) — Appltcabtliti‘~"AppeaP’ — APpU 
eatiM fa cancel «rder ef saltifaetion ef deeree—If one 
for decree— Appeal from order thereon — If appeal 
from decree— Dtcree~-If tujpended dunng appeal. 

It is definitely established that that Cl (21 of Art. 182 
of the limitation Act has no application to appeals other 
than appeals against the decree itself. It does not apply 
to appeals from orders in collateral proceedings which 
may affect the decree to be executed An application to 
cancel or modify an order recording satisfaction of a 
decree and to revive it, cannot be regarded as an 
application for the decree itself, so as to make Art. 182 


concerned. (.Raekhpal Stngkand Mohammad Jemait, 
//.) Risal Singh v lal Singh 

ILR (1939)A11 728-J831C 685- 
12EA 167-1939 AI,J 746= 
1939 A.Wa <HC) 640=AI.E. 1939 AIL 483 
■ “Art 182~3'rrp-(n atd^If eau le taken before 
appheatien for txeeuUon 

A itep-in aid of execution can be taken before an ap. ' 
plication for execution of the decree has been made in 
Court. {.Raehhpat Stngh and Mohammad Jimail, y/.) I 
R/sal Swoh p Lac stNCH 

ILR (1939)AU 7S8-183XC.685- 
12EA 157-1939ALJ 746- 
1939AWB (BO)640-AX3. 1939 All 488 
Art. 182— “Zl'A/r/ there hat been an appeaf'— 
Meaning of. 


AIR lyaif&tid (iJ,. 

~ Art. 182 (2)— Applicability — Decree againH 

several defendants — App«*al by some only — Stayofexe- 
cuiion pending appeal— Deposit ef decree amount — 
Withdrawal by decree holder on security— Appeal 
allowed— Denee confirmed against non appealing 
defendant only— Execution against latter— Limitation 
—Starting point. .Tee LIMITATION ACT, ARTS 181 
AND 182 (2; 1939 M W B 305. 

■ — A rt. 282 (4V* Scope— If controls S. 48, C. P. 
Code— Amendment eJ decree — If extend* 12 yean 
period. See C. P CODE, S 48 18 pRt S95 

— Art 182 {5)— Appheatien m aeeerdanee with 
tavr—Apphealion to deeretel Court after iran/fer af 
deeree to another Court 

After a decree has been transferred to another Court 
for execution, the proper Court to which a subsequent 
• . .. t ,1... M N* -...i. U>K» f,gf«r.rM 



—Final decree pending appeal— Subsefuent diimiteal of ■. 
appeal— Execution application — Starting point— Dale of 
final deeree or date of appellate decree — Frtth final 
deeree— Meeesii/y 


bolder applied for execution of the final decree. 

Held, the period of limitation for execution ran 
tbedate of the appellate decree, and not from ibt 
of the final decree which was paid pending the a 
and was therefore within lime 

Held, further, that a fresh application for a 
decree or amendment of the original decree was unneces 
tary, because the validity of the final decree passed was 
not affected by the appellate decree whic' * ■* — "* **■“ 



' - 'Art IbJ lo; — Arinit'itioH m Jitvruume wno 
lour— Execution appliiatien filed after debtor'/ iniol- 
veney without leave of Court 

Where, after the decree-holder has obtained a decree 
. t j.i..— .1-. 1 .4— -n^t-debtor is 

makes an 

. ... ■ iaratorysuit 

« - ■ ■ ■ ling leave of 

. ■ ■ . • declaratory 

I suit cannot be said to be steps m aici oi execution taken 


I Flainltn lull unatr V. ai, A.'JJ i b.ut. 

A suit under O, 21, R 63. C, P. Code, cannot keep 
•h* .rtrsw nrrrfTcdinrt Dcnding wfiefl there has been 

eculing Court dismissing the 

• . . . I iuch a case If the decree* 

. .. ■ *1 he will have to file a fresh 

I ai^Ucatlon for execution and re*atiach the property. 
Therefore a pUint In such a suit cannot be treated as ao 
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LIMITATION ACT (1908), Art. 182. 
application witbm the meaning of Art. 1S2(5). Nor ! 
can the filing of such a suit treated as an applica- 
tion for execution to the proper * 

tbesuit in Court Khicb has jaris 

decree or in some other Court t 

fortuitous circumstance of the 

property. C.J. anj L \ . 

Maung V . V. V, K. Chettvar 

1851O.70«A^ai.. <..ru. 

- "Art 182 (6) — Bona fides ef dnrti-het<ttir—If 
iruitnal. 

Under An. 182 (5) of the Limitation Act, it is snffi 


j LIMITATION ACT (1908), Art 182 

I tiung, and an order cannot be called a final order unless 
•t pats an end to somethine or other An nrAi-r r.t.im. 


proper rime. 

.jfoiAirr, y.— Alt. 182 (5) does not seem to provide 
for the Case nhere an order is passed on a defective 


41 P.L B. J & S. 31 

Art. 182 (6>— Bona fidts cf 

inalerial. 

Application for execution hy jssui 
judgment debtor, made merely for the w. 

limitation are legal, and do operate to extetid the time 


I leineuiea «itb a certain time falls altogether outside the 


I “—Art 182(6)— ■'/« aeccrdanet vtth law''—Af- 
t metition prmout afpltco' 


dounbyihe Legislature 
for Its assistance must be 
rnhetber that applieatioo 


Act begins to run from the date of that order 
ceedings cannot be said to be kept pending till the 
date of his relea'e from jail {.Bagviey, y.) BOOUIah 
f. R M N R.M Chettyar riRM, 

1939 &sngLB.508»AIR 1939 Bsag 406 
Art 182 {.f>)—"Ftnal ~ -- 

txecuMn appheatton (' 
ef. 

“Final” iti A,i. 182 (5) of the 
be fnierpreied as being merely the • • 

The word involves the notion of p 


believes to exist IS one 'in accordance vi 
mivtake in the description of the Court t 
dectee-bolder requests that his decree may 
red is a miMake of fact, and cannot make 


itb law." A 
which the 



788 


THE YEARLY DIGEST, 1939 


787 

LIMITATION ACT (1908), Art. 182 
' — Art 182 (,6)~‘ In accordanee iaili Iavt'—~Exe 
euUon applitation—Corrtct numbtr of tutt net pien-— 
Rtiu'n far tfnenJment^Piiilurt to amtnd and re pretent 
wtlAm it me — Re preseutatton after hmitalioN along 
vnth fresh execution app/icalien~Dismtual 9rder-~if 
saves limitati0n-~-F resk ofplteaUon 

An execuiion application uhuh does not contain the 
correct number of the suit the decree in uhich it is pro- 
posed lo execute, cannot be deemed to be an application 
in aceordanc- with law It fca« no judicial exiiience 
after itis returned vitbout being ed for rectification , 
and if It 13 barred by limitation uhen re presented any 
order passed upon it, durnissing it subsequently cannot 
avail to save limitation for a fresh execution peitnon 
presented Concemporaneou'Iy fXifaJsvierlk J) G R 
nawuv VenkaTaswami NAIDU 60 LW 793= 
1939 MWN 1206=(19S9)2ML J 864 
— ■ Art 182(6 ) — ' Inaeeordonctvatkletto —Hindu 
totnl tarn ly~Oeeree against lather and minor sons — | 
Insolteney of falher~Apptieation for 
leaae of /mo/veney Court praying for 
after notice tj the tefendantsSuiief 
after discharge of father for hiiarreit^jp eaaceora 
ance v/Uh iaia and steps inlaid 

An execution petition presented by a d cree holder 
prajed for arrest ol the 1st defendant who was a Hindu 
father after issue of notice to the (Jef«nda~'* 
defendants being the minor sons of the 
The Isl defendant «as then an undischat 
and the decree holder had not obtained 
Insolven''y Court to file the execution application Alter 
the father was discharged the decree holder again 
applied to execute the decree by arrest of the 1st defen 
dant 

fit/l (l) that the lat petition presented without the 
leave ol the Insolvency Court as required by S 3* (2)of 
the Provincial Insolvency Act was not in a x^srdan -e wiib 
law (3) that the petition requesting 'be issue of a mere 
notice to the d^f^ndants before issuing a warrant of 
arrest against the 1 st defendant could not be described 
as an application to take a step in aid of execution (3) 


Judgment cieDtor, under o »(•* ot m*- •I»'^IK«^ 
Insolvency Act was released from all debts provable 
under this Act {I 

RAStASWAStI IVER ! ’ " • 


' Art 182 (6) — fnterp^etalien~-TwO 
of lime 

S I82 (5) of the Limitation Act gives two landmarks 
of time from which the period of lirnitation can run 
One Is the date of the final order passed on an application 
made for execution and the other Is the dale of the final 
order pa«sed on an applicJiion made to take some step 
In aid of execution [ftagii/ey, > ss 

N R Af CHeiTVAR Firu . . - 

A : . 

‘Art 182 iB)—f’reper 
arret! of luJgment dekor 

\\ here « has t . • • ■ 

knew that the ju ■ • 

diction and the a ■ • ■ « • 

face of it to the 

be said that the urv - ■ ■ ■ 

Court (A/ra Ru and Mottly, JJ} P L S P 
Chettvar V U Than Pe 181 1 0 769- 

AIB 1939 Bang 345 


LIMITATION ACT (1908), Art 182 
——“Art 182 [5)— Proper Court '—Deere! trant- 
ferrea to auocher Court for execution— dpplicatioii to 
Court transferring decree— ff step in aid 

Where the Court which passed the decree has trans* 
ferred the decree to another Court for execution at the 
request of the decree holder, a subsequent application by 
the decree bolder for execution to the transferring Court 
IS not an ai.oliration to a proper Court” Hithen the 
meaning of Art (5) of the Limitation Act and is 
not therefore a siep in aid of execution ((Fort, 
AgC J and Mauehar Latl,/) KAMAKHVA NsRAIN 
SiNCH V Kali Papo duit 

180 10 81 = 6 BR 333 = 11RP 445 = 
20PatLT 355=AIE 1939 Pat 289 
— A rt 182 'Proper Court"— Decree — Trans- 

fer for execution to another Court— Application to 
transferor Court to reealf execution — If saves hmita 

A Court which transfers a decree to another Court for 


Court to recall the proceedings from the transferee Court 
IS therefore one made to a ‘ proper Courtr’’ and is a step 
■n aid of execution which saves limitation under Art 
183 (5) of the I imitation Act {Fasl Ah and 4gar 


surety for An arreit 

An applica ion against a surety for hs arre t is a 
step in aid of execution of ihe decree within the meaning 
of Art l$2,sn as to bring a subsequent application for 
execution within time against the original judgment* 
debtor (TeiChjnt and Dihp Siaei y/) KiSHAN 
biNCHtr PRESI SfNCH AIR 1939 Lab 687 

Art 182 B)—SfepiHaid—APf'lieotionfor/!naI 

decree after final decree Aa t already been patted 
An appluation for a final decree made by miitalie 
after a final decree had already been parsed is not a 
[DerbyfAire,C j 

• ON OF Calcutta 

• • . . ■ 3-12RO 161 = 

700LJ 320 = 43 0 V N 800 = 
AIR 2939 Oaf 483 
- Art 182 (6)~Step in aid— Appheetion tor tale 
of property Aanded over by fudgment debtor to An ton 


ISHAK Das 41 P L B 377 

— Art 182 (6)— ^■fi'P m aid— Application to cancel 
order recording lal'tfaetion of decree and to rnste the 
decree — // step tn aid 

An application for modifying or cancelling an order 
. > ■ ■ decree, 

• •• I • cannot 

, p decree 

I • , )udicia) 

. a -a ■ • m f 

... A 497- 

; •• ■. . ■ IE 1039 Nafi 892 

m » ■ —Exeeutton arphta 

a > . not re pretenlid—lf 

I It Is nut permissible for a decree holder to extend ‘he 
period of limiUHon by nmp y falling to re present an 
execuiton pell ion returned for rectification The pro- 
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imiTATION ACT (1908), Art. 1B2 
per way to deal wilb socb a petition as that is to treat it 
«s not having come into existence at all, /) 

ilUMCiPAL Council. Tanjore c ‘tUNOAREHAN. 

AIE 

Art 182 ( 

f-r ejcfcut, 
ulf hailt ’<>«■ ikt 

An app'ication asking the proper Court to execute the 
decree against the surety who has made h'lrn^elf liable lor 
the satiifacticn of the decree, amounts to asking the 
execution Court to takea step in aid of execution of the 
decree as against the princpal who^e liability the surely 
had taken upon him'clf, under Cl.Sof Art 182 of the 
limtaiion Act. {Btnntt anJ Kerwa, JJ ) SURAJ DiN 
®. FiRJl NARAIN RaO PrBMFCHWARt PRASAD. 

• ILR tl939) AU.fi38 = 183IO 416= 
12BA. 136 = 1939 A I. J 415= 
1939 A W E (H C.) 329 = A I R. 1939 AH 463 

Alt. 182 (S)-5r«-/*t« Jtrf— Axfewt»«« t-Utitn 

riturntJ fir a nendmtnt iut net re presenteJ tailii" lime 
—If tave limitation 

An execution peution which Is returned for amendment 
and «hich IS not re-presented within the proper time 
cannot save hrnitaiion as a step-in aid under Art 182 (5) 
of the Limitation Act Such a petition must properly be 


/y) CHIDAMOARAM CHFITUR V tfUROOEA\SI 
PILLAI 1939 M.WN.769-C0 LW 3U- 

AIR. 1939 Mad 8il-(l939) 2MLJ 671. 

■Art 182 (5)— »f tzeeuttan—U'ineeet 
tOTf Apftieatian for Rna) dt>.ret^^Phen a tiefi inatda/ 
exeeuiieu. 

Where in a compromise decree for partition an appli 
cation is made for a final decree and it is dismissed as 
onnecessary, it could be relied upon as a step in-aid of 
execution For the decree-holder was a«kine the Court 
to make an order which was (bought nece<sary before 
taking out exe''ution, and the ultimate object of the pen 
lion was to hasten (he realisation of the decree debt 
\,Zii ut Hatan jni Ycrke /J) Ra'.Munash SlMCH 
» SUBFOtR SINGH 14 Luck 453- 180 1 C 113- 
IIRO 232-19390 A. 216-1930 O LR 114 = 
1939 OWN 219-AIR 1939 Oadb 155 
— ...Art 182 ^5)— J///) tiiMid—Plaiiii in luit lor 
declaration tkal certain prePtrly ir atlaekailr 

Oiit/r—\tt 182 (S) of the Limitation Act speaks of 
an application to take some step 111 -aid of execniion 
made to the proper Court, that is the Court whose duly 
it is to execute the decree. It would not include a pUint 
in a suii for declaration that certain properties ate liable 
to be attached m execution of the plaintiff’s decree 
again«l his judgment-debtor (Miller an I Khuntkar, 


'Suck date’— Meaning of 

An applicalion to enforces payment directed by 3 
maintenan'e decree to be paid at a certain date (alls 
unoer S 182 (7) of the Linniation Act The words 
'sui h da'e' in the clause refer to the date on which a 
defau'i IS made On the occasion of each default the 
decree holler would been'iiled to ‘enforce his claim 

BAN. 183 1 . ■) 

1939 ' 


I LOWER BURMA LAND REV. ACT (1876), S 19. 

—Art 182 (l)-~-!ntlalmeitt decree— Default clause 
—Decret holder's option — Limitation— Starting point, 

\ W'here an instalment decree coniains a defauli clause 
hole 
. the 

tage 

the 

default clause on pam of losing further insialmenis due 
tobrm There la no reason why the judgment-debtor 
seeking to take advantage of his own default should be 
allowed torecjuire the decree holder lo prove condonation 
of the default. If the decree holder says that he did 
condone (be default, then m the absence of evidence or 
conduct b) the decree holder proving ibe contrary, his 
statement should be accepted Hence where the decree- 
holder has failed to take advantage of the default clause, 
bis right to recover instalments due to him within three 
years of the application for execution is not batted, 
(Dane, jr. and IVesten, J") IekhraJ SirlMaLo. 

' Khubchano. 180IC 933 = 11 RS194= 

air 1939 SlDd49. 

—Art \^Z~AppUiahilily — PrelimiHary mortgage 
I decree a/firmed on appeal by Pnvy Couneit — Final decree 
' pasted pending appeal — Eeeelillon—Limilalion 

If the ptetiniinary mortgage decree on which the final 
I decree is ba<ed is affirmed by the Privy Council on 
appeal, from the preliminary decree the effect of the 
order ©f the Privy Council is not to destroy but to affirm 
the final decree passed dimng the ptridency oi the 
appeal, and the time within which the final decree could 
be enforced rs 12 years from the date of the order of the 
j privy Council by lea'on of Art 163 of the Limilation 
I Act (Oerlytiire,C / and Malim A!t,J) iiHOLA- 
Nath Sen» juGENURA Mohan 
I ILR (1989) 1 Cb1 477-690LJ SS5- 

43 0,W N 401 = A IR 1939 Oal 601 
' '■ —Art ItZ— Decree relating to totli—Exteulioit 
[—Limitation— Starting point— Date of luilgment or 
I date of aitessmtne of eesli 

According to law decree beats the Same date as Ibe 
judernent, and the tight to enfotce the decree under 
I Arc 183 of lh« Limitation Act would Parma /hnr accrue 
from the date of the judgment Ordintniy, preparation 
of the necree (including assessment of cons) dc«s take a 
I little time but there is no provision of law a1Io«irig this 
time CO be deducted 111 computing the period for an appli 
canon for execution {Bhfe, J) KUCHNaTH & Co 
Ir Ram Copal K 0 HIT RAM , 

I ILR (1039) Lab 319-18210 B71 = 12BL 78 = 

I 4tPLB. 105=AIR 1939 Lab 110. 

Arts 183 and l^t—Ezeention againit legal 

^ rePreteneatsve of ludgment debtor— ApplieaCien for 
leave — A'hele applicable 

An application for leave lo execute a decree agaimt the 
I legal representatives of the judgment debtor is governed, 
not by Art I8J but by Art 183 of the Limiiaiion .Act. 
(Sen /) GOBINDA Nath bHAHA CHAUPHURI p. 

I 0URCA Naravan shah a ILR (1939) 2 Cal 17S 
LOWER BORMA LAND REVENUE ACT (H OF 

1876) S 12— Pile 3l—Potui„on 0 / occupier of otail 
I able land — Nature of— 'EtitUon' — Wkat aniounli to 
Under Rule 5i of the Rules framed ty ihe Local 
Government under S. 19 of the Lower Burma Land 
Kerenne Act, Ihe po--<ev-ion of an occupier of available 
land, who has not yet become a “landholder,". i« purely 
permissive He holds it at the pleasure of ibe Govern- 
liable to be evicted at any time before te 
le a landholder. The Government may in.ial. 

■ the oiiginal occupant, some One eLe.or nay 
- , ■ the de facto occupaiion of some ore tUe, who 
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LUNACY ACT (1912), 8 65 
has come to occnpy the land instead of the original 
owner The word ‘eviction’ in Role 5l does not refer 
merely to a purely physical eviction What it really 
means Is the termination by the Government of the 
pcrmi'sive relaiionship arising under the role If the 
Government does anything which unequivocally points 
tons intention no longer to recognise the permissive 
occupation of any paiticoUr occupier, then it has 
e> icted” that particular occupier within the meaning of 
the rule Accordingly a refusal fay the Deputy Commis 
•loner to recogni'e any more t*- ’ " 

cot of possession, as the ■ 
occupant of the Und and the 
defendant as the Government' ■ • 

that land amount tn substance 

by the Government of the p^iiiuii unoer Koie ot 
{Braund /) \rAUSG E MaUNG r R W N L V 
Firm (1939)EangLE 185-18310 633= 

12EB 81-A.IB 1939 Eaog 275 

LUNACY ACT (IV OF 1912) Ss. 65 and 67(2)- 
Untoundnnt of miHd—~Digrtt~Duty of Ccurt tn 
rtlahon to ptrtem of uHsau"d mmd 

For porpo'cs of S 63 of the Lunacy ACT the degree 
of onsoundness of mind of a pefoii has to be found in 
relation to his capacity to manage the affairs of his 
estate ^\ here it is found that a per*on could not look 
after property whether big or small bat could at best 


79» 

MADEAS AGEIC BELTEF ACT (1938), 8 4 
SnppressloQ of Immoral Traffic Act (V of 
1930). 

finrreF and Boandarles Act (Vni of 1923) 
MADE AS AGENCY TEACTS INTEEESTS AND 
LAND TEANSFEE8 ACT (I OF 1917) S 6— 
Appittaitlily and construction— AUrtgagt by member of 
Htll tribe of land iituate outside Agency tract — Smt on 
—Jurtidiclion of ordinary Civil Court 

The law relating to Agency tracts has no application 
to amts relating to rights In prop*rtv sitoated ootside the 


because one patty is a tneTsber of a hill tribe {IVads^ 
Wrtb,j) AM>IANNA^ RAJA REDDl 

60 LW 893 = 1939 MWN 1195 
MADEAS AGBICULTUEISTS BELIEF ACT 
{IV or 1938) — Scope — U ultra vtrit — Repugnancy to 
Negotiable Instruments Act Usurious Loans Act and 
Hindu Law of Debts— Estent and effect of See 
Government OF India Act (1935). Ss 100 and 
107. 11939) 1 M L J 272 (F B ) 

' S 3, Proviso Z—ConslruclioH— Aliened— 
Meaning of 

The proviso to S 3 of the Madras Agncultarists' 
• r only 

r • It does 

•• • riy tax, 

• • • rent It 

m ' taxed 
, • » should 

• foond in the assessment register To so 


MADEAS ACTS AND BULBS AND .. * 

TIONS 

Agency Tracts Interests and Law * 

Act 1 of 1917) 

Agrlcnltorlsts Belief Act (IV of 1938) 
Board of Bevenoe Begolatlon (I of 1803) 


District Mnolcipalities Act (V of 1920) 
District Police Act (XXIV of 1859) 
BlementaiF Bdncatloa Act ( VIII of 1020) 
Estate Land Act (1 of 1908) 

Forest Act (V of 1882) 

Gaming Aa (III of 1930) 

Deiedltaty Village Offices Act (HI of 1896) 
High Court Enles (Appellate Side) 

High Conrt Boles (Original Side) 

Hlcdo Bellglons Endowments Act (H of 
1927) 

Impartible Estates Act (II of 1904) 

Irrigation Cess Act ( VH of 1865) 

Local Boards Act (XIV of 1920) 
Maromskkatbayam Act (XXII of 19 9) 
blotor Vehicles Enles (1938) 

Naobndn Act (XX of 1933) 

Prevention of Adnlteratton Act (m of 1916) 
Prohibition Act (X of 1937) 

Proprietary Estate Village Service Act (H of 
1694) 


'■ S 4 (CF“ Applieabilitf—Chatran adminsitertJ 
by total authority— Latnt of —Right to apply under Act 
Income from endowments and irosts soch as chatrams, 
whore administration has been made over to a local 
aothoiity must be regarded as income of the local aotho 


TaNJORE*’ PONSUSWAMl PALLAVARAVAR. 

50 LW 603-1939 MWN 972 = 
(1939)2MLJ 818 

’ '3 4 (d)— property’ —Con pound of 

Aouit — yaeanl ground vntkin—tfhouie Property 

Vacant groand which Is a part of the compontid of 
the house property, Is ' hou<e property’* under S 4 (/ 
of the Madras Act IV of 1938, ‘hoose property" will 
normally include the sue on which (be building stands 
and the garden, compound or yard attached thereto 
(iradiwomh y) NAMASlVAiA MUDALtAR r SKIM* 
VASA Iyengar 60LW 678 = 

1939 MWJI ni8 = (1939)2M.LJ 782 

— 8 H<L)—l/cui<preperif,mianiMgof. 

The term ‘house" Includes the land appurtenant to 
the house and necessary for Its enjoyment Put a 
vacant piece of land which is a separate unit with no 
building upon It, though destined for building purposes, 
would not be properly ‘ house properly’’ within the 
meaning of S 4 (d)oi the Madras Agriculiorists’ Rehef 
Act (ifadnoorth J) ro*INAMBALAM CitETTI V 
RahanChetti LlfcB (1939) Mad 913- 
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MADEAS AORIO &BLICF ACT (1938), S. 4 

1939 M.WN.731-60 LW. 18l« 
A.IR 1939 Mad. 789=(1939)2M.LJ.a33. 

■ -3 4 (t; — Afp/ieahltiy—A/jiarntdan ea-Atirt-^ 

Ltaiility «f cvkttr m mjnjfement la aeeouHt la athtrt 
—U ' d(6l ’—Ltaitlilj ta pay tnttrasi, 

Tbe telation of co-oirnere, such as co-hms under 
ilahomedan law, is not that of creditor and debtor, the 
liability to pay interest a ill athe in sue 
CO o'snei in possec^ion of the common 
interest by their investments. The ti 
owner in management to account to < 
a “debt” within the meanins of Mac 
1938), The case is trken ou 
of the Act. [I'araJa.karKir 
MOITAl MEERA ». CHINNA - ' 

ROWTHER. I 

1939 JI.W •. ■ . 

AIE 1939 Mad. 4’ ■ - * ‘ 

— 3 8, Expl — 

Rentwal er inelituaft jn frtik dMuiHeiit—-lt ta at ay tae i 
tameJthtar 

The Ezpl. to S 8 of the Madru AgricuHorists* | 
Relief Act speaks first of a renewal which is obvioo'ly | 
by the same debtor ^ Then come the words ‘‘or included 
in a fresh document**. Inclusion in a fresh document | 
must be obviously 1 

the Mplanation « t • 

the debt or Includes 
under the old do< 

would apply. i.S«» • • 


3 . ^—AppUtaUUiy^K tenUntd ta UahiliUtt I 
Mndtr tanlrailt, 

Thoogh the word ‘'incurred" In S. 9 of the Madras 
Agricutcnrisis* Relief Act suggests the Idea of a liability 
woluntarily incurred, the terms of cl 1 of that section 


MADBAS AOBIO. BELIEF ACT (1938), S. 19. 

~ ' S. 19— Applicaiion under— Order on — Appeal- 
abiLty. Sea C. P. CODE, S 47 SOL W, 637 = 

(1939) 2M.L J 609 (IJ. 

— Sa. 19 aad 20— Cantlruehea and tcape 

Decree eeit/iri>te<i en appeal— Applicaiion to scatg dawn 
.decree debt and amend deerte— Juriidietion of trial 
I Court, 


\ •- 'Ss 19 and 20— Hindu lomt family — Successive 

applseattane by different individual members — Com- 
petency. 

Any member of a Hindu joint family may apply for 
stay and scaling donn a debt. Sut every member of the 


A.1 A. Xtidt* Mad. bUl)«UU3U> i M L .1. 888. 
I ■ Sg. 19 and 20— /uriedieiian-Afartgage 
\ decree far late-Exeeutian—Sdle by Berhamport 
\Sub'Caurt—Applittttian by ludgmint itbtar under 
I Ss 19 and 20 before eonfirmatton—SubiefueHt 


VaRU r. VENKATARAMt NA' 

1939 M.W.17. 3 
S. 19— Applications 

Negotiable Instruments Act, os lao anu lai. o 

-Negotiable lusTRUMEtnE Acrr, Ss, 120 and ]2l 
(1939)ZMLJ 


1 4—/ — ivoo, me ajciuaiiipuie c.ui 
I order of '^tay on the applicatlc 
: 5—11—1933, that Court made 


' • bid and 
• All the 

• tloo of 
of the 

The 

i^adg- 

■ • enquiry 

• • d 10 the 
.'0 of the 
• , stay of 

• ct were 
-5—1939 in that 
n 14— 4— 193S. on 
erliw were siiu 
alter Cour 
ii passed a 
1 under 
n order 
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MAOSA.SAOEIO RELIEF AOT (1038), S 10 
Jad^inc 11 dehiurs to elect betMeen the two Coaris As 
tbu not done that Co^rt <liamii)ed the applications 
under » iV lor non pro ecution on 13—12—1938 The 
appiiC4(ioiia under a 30 nere dismisved hy the »ame 
Court later on 23—1—1939 On 13— 12-19JS the 
Chicacole Court pa»sed an order on the apphiaiions 
under a 19, holding that it had juri3d».iia» to deal viith 
them 

//r/c/, in retjsion (1) that as the execution petition 
• was pending on 1—4— 1936, in the tlerhampoic bub 
Court, that (.outt was perfectly competent under the 
fioti5.aiion No K 2l0 of 1930, judicial, dated 
1—4—1936 published by the GovernofOeneral in 
Council, in pursuance of the powers confe ted on him by 
the Government of India (.Cons'liunan of Orissa) Order 
of 1936 to go on wiih it, as if the order in Loumil con 
stituting Oiissa I’rovin e had not been made in other 
words, that Court had complete jurisdiction and 
continued to function as a Court in the Madras 1 rest 
deni.y and subject to the JurGdj lion of ihe Madras 
Utah Court, 2) that there was no doubt that all the 
appliculiom under ^3 19 and 20 of the Madras Agrl 
cuKuiisis Relief Act rtiu^l be deemed to be petitions 
raising qu'^siions reUling to execution di chaige or 
sat faction of the de,.ree falling under & 47, C P 
Code and were therefore ttshily presented to the 
Ileihampo e Sub-Coutl which was iheCoutt executing 
the dei.ree then, (.3) that the precauiion taken by the 
judgment debtors of piesennng applications for the 
same relief to the Cbi acole bub'Cuuit did not Justify I 
the Uerhaenpure Court In di a • . . • 

made to it simply because of • • 

cants to elect between the two C< < * 

non proseLuiion (4) that the 8<i 
bad jurisdiciion to deal with Che a • • 

CO deal With them on their mem . •, • 


was bound by the provis ons of the Madras Agticul 
turisis Relief Act or any Legislative enactment in force 
in the Madras f rorince, (6) that since the tkibempore 
Court alone had jurisdiction in the matter, it was clear 


MADRAS AOBIO RELIEF AOF (1938), S 21 
lion \\here there is a liability on the part of a. 
litnda father to make resiituiion and pay certain 
anrounts, which IS made a charge on his joint family- 
property hi> son who lakes that property as the result 
ol a partition between him and his fathei would tea 
debtor' • and be entitled to apply under b 20 of the Act 
It cannot be said that because the son ia not per on> 
ally liable to pay the amount charged on the property 
falling to hit share he i< not a debtor or that there 
I IS no debt which would entitle him to apply under the 
I Act {Paijriiiy Aae, y ) VasaNTIIA KaO SAHIB 7. 
NaRAvanaSwami AvvAk 50Zi.W 636» 

1930 M W N 1O77»(1039>2 ML J 745. 

I ■ 3 2^—Apflitabtltly^HinJu tatH<r~l)ecr(e 

' aeiittit in rtsPelt if liibiltly tnfi'ctablt agamit fimtlf 
prtpirly—Kigit if /m ti apply unttr S 20 

A decree pas.e I aguinst a Hindu father in respect of 
a fam ly liability that is to say, a liability enforceable 
against the family property, must Le deen ed in la" to 
be a decree pa^s d against his ton a) o The 
srm must be regarded as virtually party to it though not 
by nan e as he mus be regarded as 1 person by whom 
ihe dcoi It pajable as we 1 as by hiS father and the son 
it therefore a debtor who is entitled to mainiain jn ap 
plication ander 5 20 l/'anJrany Am J) VasaNTHA 
KAUbAlliBr NARAVASASWAMI Avyak 

66L\V 636tl939 MWN 1077 -■ 
(1039; 2MLJ 745 

' '3 2li^Ci’litru(tl«H~Piri%>d if 60 layi-^ff 

ptniJ if hmitaiiin-^Fipiry if ptnad if AcUday^ 

• • .it . . . t r 1 1 .4 

• . . . ’ Relief 

■ • • ion by 

. ■ s being 

•• • . • n'erted 

• • • . • I judg 

.t *" leps contemplated by 
• period of limitation. 

• • the right to apply for 

. . filed within 60 days 

• • 0 daji expires on a 

reopening day would 

• • Piiiteiali 3uir>-i y ) 

• *■ Thiruvencadctha 

AvvancaR ILR (1939)Mftd 88Cw49L^ 762« 
1939 UWH B21>A1B 1939 Mad 613° 
(J939)2MLJ 308 
S 20 — Right ti apply undtr..puisne mattgaget 


3 19 — Scope— Application under— Debt evidenc 
ed by proiis»ory note of 1933— Plea that note was 
letiewal of "Jte of 1920—11 barred — E loppeJ — Nego 
liable Instruments Act Ss 120 and 121 frrNECOTI 
ABLE I*ISTKUMENTS ACT SS 120 AND 121 

60 LW 587«(1939)2MLJ 658 
— S 20 — Applifabihty — D/bt’’ — 'Debtir’'-~ 
Undertaking by Hindu father ta make reililuinn if 
anaunt — Charge created by decree tn family pnpertf 
lit resp/et of sami—Property allotted ti lin in pjrtilien 
—Right of silt to relief under S 20 
A debt' in the Madras Agriculturists' Relief Act 
cannot be restricted to cases where a person is personal- 
ly liable it IS wide enough to cover the ca«e of eveiy 
person who is in any manner liableeiiher because he is 
personally liable or because he is liable on account of 
posses ion of property and takes m his heirs, legal 
representatives or assigris The definition of * debt” 
under the Act would include a liability to make resuta 


I ciireaed by the decree in that suit to redeem is in no 
sense of the word a debtor The decree n not against 
him for a debt payable by him hot m hrs favour allow 
I mg him a right in equity to redeem the first moricage 
He IS not therefore entitled to apply under S 20 of 
the Madras Agncultun ts’ Relief Act of 1938 IHevitam, 
y ) Raravana Chari e> Annamalai chettiar 
1939 MWN 736(1)=(1939)2MLJ 225 


— — S 20— Scope of enquiry under— Order under— 
Appealability SerC P CODE S 47 

1939MWN 910»(I939)2MLJ 495. 

S Sl—ConilruitioH and feoge— Decree agitmt 

Hindu father in re pect of family liability— Bxecu 
tun agatutt property allotted to eon on partition — 
Father declared mtolvent an! dividend declared— -APpIt 
cation by eon under S 20— Competency 

The exclusion of an insolvent enacted In S 21 of the 
Madras Agriculcarists’ Relief Act must be limited only 
to the {osolvent and the debts payable by him, and even. 
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MADRAS AORIO RELIEF ACT 11938), S 23. 1 MADRAS CO-OPEE SOC ACT (1932), S. 48. 


pa'&eu uas oecn jujuuicaieu an in&uittiil atiu a uiviuciiu 
has been declared cannot deprive the debtor's ton of his 
right to apply under S 20 ot the Act, when --uch decree 


■ — S. Z3—Ordfr uudtr—Apfeal — C, P, Cedi, 

S. 47. 

An order under S. 25 of .tfadras Act XV of i958 is 
not apoeaUble, as the que'tion involved is not one 
relating to execution, di'Charge or satisfaction of the 
decree within the meaning of b 47, C P Code, (^wii 
and SlaJi-l, JJ ) ViswaNaTHA AVVARf NaRAVA 
NASWAMI AYVaR. 50LW. 20i = 

1939 M.W.N. 733 (2)-AlR 1939 Mad 796 = 
(1039; 2MLJ 398 
MADRAS BOARD OP BEVENOE EEGOLA 
TlONlIOF 1803) S 6— Powers of Board of Revenue 
— Inieiferenee ' 

Hekeoitarv ' 


MADRAS 0IT7 CIVIL COURT ACT 'Vll OF 
lb92) Ss 3 and 3— boupe— Jurisdiction- 
aside order aliowingclaims to suitersiruciu 
Cognitibility by Lily Civil Court, Stt 

Sjjall Cause courts act, b. 28. 

(1939) IMLJ. 776 
Sa S and 6— Scope — Suit pending in Court of 
Small Cause— Transfer to Ciiy Civil Court for Inal 
along with suit pending therein— Application to High 
Court for— Maintainability— C, P Code, b 24 SttC. 
P. CODE, S 24 SO L W 681 


mgs on either side actually m existence before a street 
comes into txisience so far a* the provi-ions of the City 
Municipal Act are concerned Where an owner of land 
parcels it out into several plots for building purposes and 


pounitble. 

The offence under Se, 37 (2) and 45 is an offence 
against public morals wherein the society and the State 
are interested and there can be no doubt that such an 
offence is non-compoundable According to EngPish law 
an indictment (or keeping a gaming house is an indict- 
ment for a public nuisance and not for a private Injury, 
Such an offence is one Involvittg mural lurinCade. 


suptrilrttclure — TArtt months’ notice before e/ectment — 
tf nectit-trf~Prope> notice in lueh cases 

S 11 of the Madras Ciiy Tenants’ Prcteciion Act, 
■s a landlord, before seeking to ejecta 
him three months’ notice, does not 
: where the tenant is not the owner 
isiruciure The section is limited 
•n to the case where the tenant is the 
luwiiei oi me superstructure. This is apparent 
I fiom the language of the section itself as well as (he 
I entire Scheme of the Act, which u to affoid protection to 
'a tenant who has consirucied a building on another's 
land Where the tenant i> not such an owner, the land- 
lord isonly bound to give a ni lice of 15 days on ihe 
footing of a monthly tenancy as required bj the Transfer 
of Properly Au, which would then apply {.Leach, C J, 
and AfriihnaiUiami Aiyangar, /) \eDAVALL1 
THAVAKAMMaI r< )l NUS Chvttmr 

ILR (1939) Mad 0CI9-1939 MWN 617= 
49LW 781-AIR 1939 Mad 744 = 
(1939) 2 ML J 112. 


' ' ■’ d be made in such a 

matter to the nonce 
a r]ot of the village 
and has no icsident 
' focal agent other than his tenants who were Che persons 
paying kisc to government, it is tufficient if the reqat'i- 
lions aie eeived on such tenants when there has also 
been wide pnbiicaiioi of the requisitions. {Wadsworth, 
J.) Hacbunatha ThathachaRur t> 'Secretary 
OP State for Inpia. 1939 M W.K. 777- 

60 LW.SST-AIB 1939 Mad 790= 
a939)2 MLJ 665. 
• • • lATIVE SOCIETIES ACT 

under p. 22~liyiiidalor ap- 
—Sate by execution of decree 
• leietfSetting aside — Ptmedy— 

Suit in C'lmi Conrt—Harof, 

A suit in a Civil Couit to Set aside a sale held by the 
liquidator of a Co-operaiive Pocieiy, appoinltd by the 
Kegi'trar. In execution of a decree agiin‘t a member 
c.,...- w>'red by the rules under 

IS Act which prescribe a 
• ■ ■ a person, whose p'operfy 

. ■ sale Set a^ide by an appli-a- 

within 30 daysof ibesale. 
. ipply cannot maintain a suit 

•rlhe remedy under the Act 

. ■ /) SUBBAVYA P THIPPA 

• M WN.907 = 60LW 364- 
AlR.m9 Mad 967»(ig39) 2 601. 

-■ B 48 — afsinit /ifnijjtor of 
Ca»i>eratneSocielf — Lean of Regiiirarnet obtained— 
Mainlaim^lity of Smt, 

A soil filed against the liquidator of a Coeperatire 
Sodety as reprisenting the Sooety is not maintainable 
In the Civil Court without the leave of the Kegl-trar 
'‘requited by S. 48 of the Co-operative Societi 
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MADBASCR BtTLBS OF PRACTICE B. 235. 
{ff'arJtwrth, /.) SUBBAVYA v. THIPPA REDDI. 

1939 M W.N. g07>fiOL W.3e4- 
AIR 1939 Mad. 9G7»(1939> 2MLJ.601 
MADRAS CRIMINAL ROLES OF PRACTICE. 
S 235 — Atfetl — Prti’nialton t9 tetcnd tltrk durtnt 
abunee of htad derk — If propir. 

An app«at presented to the 2nd clerk in the proper 
Court during the ab 
a valid presentation 
V EMPERUPv. 

40 Or LJ. 960=1 
R 260— Car* • 

—Propntty of. 

In the case of an accused convicted of murder Khicfa is 
one winch the Judge thinks should be dealt with under 
R 260 of (he Criminal Rules of Practice ' 
of sentence a sentence of death is quite 
(.Burn ami Stodirl, JJ) LaTCHSIA! 

PEROR 1039 MW.N 1130* 

MADRAS DEBT CONCILIATION A 
1936). Ss 4 and n~Scop<—jur,fJu 
CoKiIiolien Bo~ird~Dtblor aunng di 
(rtditer—AppluattouundtrS A for teol-ip oti 

tkt ground of appli ani bring agricullurtti 
A/adrat Agrteulluriilt' Pduf Ad—Croailor obuo/ingl 
— Ordtr for icatiHf doan—Juriididien of Board— \ 
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MAT. BIST. ZklDN. ACT (1920), S 249. 

tracts. (Pan /rang Pov and Abdur Rahman, //.) 

MadoraMunicipautyo ALACIRISAMI vaidu. 

ILR (1939) Mad 923-60 L W. 440- 
1939 M W N 821 - A J.E. 1939 Mad. 957. 

' S 63 (2)~^onitruttion— Contract of value 
tittedcHg Rt, \,ti^lb—Sanelien of Municipal Council— 
ffecttsilf for before contract it entered into — Terms and 
ut—If to be broupht to notice of 

the District Municipalities Act, 
iin sanction of the Council for the 
before the same is made implies 
• St be made aware not onl/ of the 

matter In regard to wh ch the contract would be entered 
into but also in regard to its terms and conditions The 
sanction has to precede and not to follow (he makine of 


citialion Act, if all the debts due by the applicant are 
due to one creditor who does not agree to a settlement 
of hij debts, (he only course for the Board to follow is 
to dismisstbe application The Board cannot order the 
debts to be sealed down, because of the provisions of 


• • ) 

RAMASWAMl CHETTI V RaHIaCHANDRA KAO 

1939 M.WN 1196-50LW 815= 
(1939] 2MLJ. 789 

S 2 

piicalioHt f 

of appheatt • , . . 

to Concilia ' ' • 

A judgmi 
under b 2Z 
dual suit or 
application 
nominally b 

of them and on the strength of it all of them apply for 
and get stay of execution from the Court, they are not 
. j . L . . -i i. -» another 


I S properly tax—Ltabilily for— Person 

oasning mettoaram alone in land— Extent of Itahhly of , 
Under S. 86 of the Afadrai District Momdpalities Act 
a* .p, tOtA »t.» .yirson liable (O pay the pro 

• • . . . _ ’mises and in order to be an 

• • e • same category of a person 

• • . • • ve rents and profits of the 

* . • • 'no provision in the Act by 

a ■ ■ * ted to receive the rents and 

the property is limited to 
the meiwaram ngnt can be as*ewred in re«pect of 
the kudivaramdar and have a right to recoup himself. 
S 66 does not entitle a Municipality to demand 
from the melvraramdar anything more than a (az upon 
(be interest in the premises of which he is the owner. 
(tAaradaehanar and Centle, JJ ) CHAIRMAN, MtJNICl 

PAL Council, anakapalli p. Narayana 

GAlAPATtltRAJU BAUADUR GARU 

1939 MWN 819-60 lfcW.360- 
AIR 1939 Mad 946 = (1939) 2MLJ.S04. 
Ss 174 (A) RDd SIS (l)—Applteability— Lorry 
registered for private trade — User for transporting 
goodtmto Munitipality—Offenee— Liability of owner to 
eomietion 

Under S 174 (A) read with S 3I3 (1) of the Madras 
District Municipalities Act, it is the user of the motor 


lB3iU 784=40 cr LJ o-tu— 
1939 MWN 33S-12RM 871 (2)= 
AIR 1939 Mad 524=(1939) 1 ML J. 700. 
■ '3 Construction and scope — Failure to take 

out hernee for keepmg tattle —Offence— Catt'e tid kept 
for industrial Purpose— If renders license unnecessary 
The terms of S. 249 of the Madras District Munia 
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MAD. BIST UtJN ACT (1920), S 317. 
lion under S 249, the accused is not entitled to acquittal 
becaa'e it is not showTj that the cattle txere Ifpt fcr as 
industrial pmpo«e It cannot be said that a license u un 

_ ..i.. 1 a_. industnal 

•ROSECUTOR 
lrl,j 762® 
WN 125- 

49LW 150 = AIE 1939 Mad 9l4. < 
S 347, Proviso — Prfit'utiot far afSung ad ' 
xe'tisf"<tKtt xiilAayt It ftire-—LimitcrioH — Can/tauirie 

For a prosecution under the DiMnct Municipalities 
Act for a’iiaing anema adverii'!“menta on vehicles and 
road sides ves ed in a Municipal Counc.l uithoat licence, 
no period of limitation i* «pecified, under (he proviso to 
S 347 of the Act, the offence has to be treated as a 
continuing offence, and a complaint may therefore be 
madewiihia 12 months from the cammencementof the 
offence /“ae, /) COMMISSIONER, 

MusiCiP.sL Council, Vellore v Bamodara 
MUDSLIAR. 1939MWN 897=50LW.52I- 
(1939) 2 MI. J 816 
MADRAS DISTRICT POLICE ACT t.XXIV OP 
1839), S iS—Stffr — Crilt'tien af menti far 
ff}r during MuAuram ftitiial — Qffmct Fit or 
graluily. 

The linguage of S 45 of the District Police Act Is 
corapreheu'iie 'Vtisre a person collects money for 
feeding the poor during the MoSuram festival, the 


ation Act. as it 
UadhoMer or 
be entitled to 
recover the tax or any portion of it from the (enaut or 
ooeupier, as there was no provision for the <atne under 


per»on e 
iLatsAir 

12 RM 


: MADRAS ESTATES LAND ACT (1908), S 3. 

Where a zamindar of an estate makes a post settle- 
ment grant of a part of a ullage nifh both iiararasas 
manjam, as a permanent under-tenure On a small annjat 
payment, (he interest gtan'ed mast be held to clothe the 
grantee vrith the character of land ouner and to put the 
cultivating tenants under the grantee in the po’^uion 
of Ootstowhom Ss. band 9 of the Madras Esiates 
Lard Act apply {Sir George Fa’iim ) NAPAYANA- 
RAJO O. bUftVANAK tVUDU, 184IC 1 = 6BE 36 = 
1939 OLE 677 = 1939 MWN 1188 = 
50 L.W 319-AIE 1939PC 244= 
(1939) 2MLJ 901 (PC) 
— — Sfl SiDUDme-Seofeondefeel of— "Old 
xvatte" — "R^oU land’'—Aegiii:i(io’i of o.cugii’iey righto 
—Till 

A proviso excluding the operation of S 6 of the 
Estates Land Act cannot be read into the terms of S 3 
{7)0i). Subcl (Oof the definition in S 3(7)hasno 
application except to lands vrhich have been for ten 
years uncultivated and in the possession of the land- 
holder at some time during a period not exceeding 
tweniyyears before the passing of the Act, That has 
no application to ca«es where the lands have been under 
continuous cultivation by tenants for many years past. 
The second part of sub-cl (ii) is also inapplicable font 
deals natb cases in which the landlord has, before toe 
passing of the Ad, got an eviction decree m respect of 
that land. S 6(1) cannot be ignored. The only way 
in which '*old waste" can be established is either by prov. 


Court before the passing of the Act, If none of these 
conditions exist, then 5 6(1) comes into effect on 1st 
July, 1903 when the land was in the possession of a 
ryot as defined by suVcl f 15) it being ryoti Und wilo* 
in the definition of sub cl. (16). When occupancy tights 



sions of the Local lloards Act in any manner connected 
therewith. The education tax levied under the Act is 
added to the land cess levied under the Local Brardx Act 1 
and both are collected as one unit. Where education 
taa IS levied from the landholder of a bolding be is 
entitled to reimburse btmself to the extent of halfofit 
by collecting U from bis occupancy tenant. {Stodort, 
J.) Kacayya o. Venkata Mahipathi Ganca 
OHARA Rama Rao 1939 M W.IT 400= 

49LW.629=AI.E 1939 Maa.629= 

MADRAS ESTATES ’ ' 

Ss. 3 (6) 6 and Affix 

grant of— Under tenure vr • 

make email fayment to g 

Crantee—lf "land erxner’ ■ •• »t 

ryott. 


I JAUAPATHI KaJU. 4939 M W.N.9UJ = 

AIE 1939 Maa.971. 

S 5(11)— "AVv/" — Irregular fultifa/ien iy r/oi 
I f«r4 tBWt'T from Cozemment tource—li’ater-eeee fay tile 
' 'yaf tarongly eelleeted from landkolJer—Suit ly 
tatUrfor reentry from tenant— If tuit for nn ! — 
/untdieiiaitof A’ftenire Court— Centraet Act, Se 69 
WTO. 

A claim by a landholder to recover from his ryot 
a sum of money paid to the Government on account of 



I directly recoverable from the ryot but wis wrongly 


Y.D. 1939—51 
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MADEAS ESTATES LAND ACT (1908), 8. 6 
collected frum the Undlord CdUnot chenpe the character 
of the pa)ment from lent 10 a irtere con pensatton pa]r« 
able under i)« fiOand 70 of the Contract /ct l/IWr 
north J) PnNNAMMAt NAUATHt «/ N»LL!AI*PAP 
AND Ski Kanihimathi Aftn*i d^vasthanam. 

60 L w 463«1939 M W.N 836- 
A IB. 1939 Mad. 818° il939) 2 M.L J 41 
Ss 6 aod 125— S'rp/r and tlfnt-~SaU by Cdh 
tor (or arr,attol rtnt tiiiltnt tuil ea tHeUgayt ' 
holdmz—lf affrtttd by In pendens— /“ranx/cr w 
Prottrty Ait^S 52 

A 'ale of a hoMing by a Collector for arrears of rent 
due to the landholi'er after the pa''ii 
nary decree and Icfore the final t'ei lee 
on a moitgageof the holdmi; is rot 
(tndtnx under h 5? T P Aul in vlll * 

}?5 of the M.dras E'tate' I and Act ' • 

Collector for arreirs of rent of the iand on « hich iho'e 
arrears are due to (he lanrtholder is not affected hy a 
pendency of a iroriCAtie enciiirrl lyiheryot okoi'iin 
default (lt'n,/iwar/A, y) rONNU^WAHII CUFITIAW 
» ObuL REDDY IPl I C 67= 11 EM 767“ 

1019 M W N C9 - 48 L W 927° 
AIE 1930 Mad 256°(1939) 1 M LJ 162 
- S Arplitatien undtr 3'. 30*/f— Resjudi 

CA\Z— April ahhty, i 

Applii A tuna of the kind contemplated by S 20 A of 
the Maotas E'taies Uartd Act cannot le («t*tded %• 
mattei* in re'pect of nhKh the dnririne of rtt tuditoto 
« ill apply in its 'veil understood ren'e. Theserlior> 
contemplates that the ro«er theiety conferred on the 
Disiiin Collector may be «x«>ci'ed from time to time 
at^ordinf! to the exigencies and changing requirements 
{Varadeehanar, /) VARAruNARAMA TaNOIA 
ClilNNAlHAMBtAR r RANnA«tVA»'l NAIPU 

6n L w 162 - 1939 M W K 72G» 
A.IR 1939 Mad .. 

«' S 20 A-eVAc/er 
— Or/er Hndtr—Rnmen hy 
S. 115 

The Collector acting urn . • . 

E-tates Land Act cannot be • 

and the High Court has no 


A.IR. 1939 Mad 901 = (1939)2 MLJ 292 
.■ S 20 A— Orders on applications onder— A'ex 


MADRAS ESTATES LAND ACT (I£0S) S 77. 
LAkIPUOJ t'.SUKYAPHAKASAKAU GaKU 

1939 MWN 784-60LW. S??"' 

A IJt 10S9Mad 929. 
S 26 (\')^"Cinlldtration —-M aniny of 
The Hord *‘co •sldcration" in N 26 of the £.'iaie> Land 


I ’ 3 26 {Z)~Aprlic<il’'lilf~Ciniprimiii dtcttt 

fix’ttf rate of rtil—IhiidiHt thoracUr of. 

S 26 f3) of the Mddras Lstatts Lanil Act Is intended 
• • • remi.'ions giren bj a 

a • • •• ■ • value of ihe estate which 

' . * Ii has no application to 

• • ron I e approteJ by the 

U.OUII in a sun uniter &. it oi the Act. "uch a Bxation 
of lent IS not the voluntary actuf the landholder, iC 
becomes lh» act of the Court. {iVedtjiortk, J) 
JsESIlAYVA RAOtr A RI'Nntt ATAM Sf A 

ILR (1939) Mad 31l»l83IC 511° 
12RM 301 = 48 L IV 919= 1938 M tV N 1279° 
A I R 1939 Mad 184= (19J9) 1 M.L J 70 
3 26 {Z)~AprlifJ>il'lY~^^ coipnid to original 

grant!. 

S 26 (3) of the Madras estates Land Act is not ron* 
fined to ortgioal grants of land, but applies a|<o to a grant 
at a reduced ik<e of land alteady it^ the po'se^icn of a 
■ yot (IfWrtfi’r-/^,/) SF^IHaVVA RaOP IRUNDHA- 
TAUaiA. IXR (1939) Mad SII-183IC 511° 
48 L W. 919 - 19J8 MWN. 1279° 
12R5LS01°Ain 1999 Mad 184- 
(1939) IMLJ 70. 
“^—(85 attended Id l9Sl), 8 iti(\)—Cemtruttioit 
— paying taiA khi (or many ytart farytng vttb 
tht naturt of rropi raiifd— 'Right 10 apply for eommuta! 


I n.eanmv sometimes in ca'h ana sometime' in fcinci . to 
. ' into the section words 

■ • which would alter the 

. who has for man] jears 

1 paid rent in casn ttiough me amount paid by hirn has 
vailed according to the nature of the crops rai'ed, is 
entitled to apply onderS 40(1) (Ara,A C/ and 


bURYAPKAKAhAKAU itAHiJ I '* • ‘*"*7 1® 1* performed by the landlord or tne leiunr, 
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MADBAS estates LAND ACT (1908), S. 107. 

^Vbere a landlord possessed o( Kambattam or home 
farm lands sells all hu kudivaram light ihemn reserv 
ing only the nielnaram right therein, for a sabfitantia] 
cash payment and future payments of tent at specified 
rates, the lands cease to be the private or home farm 


NaCANNA ‘ 60 L.W. 602 = 1939 M W N. 1090 = 
(1939) 2 M L J. 778 
S l^il—SiopeSaU for arrtorj of hot4tng-~ 
Sale held iy Kevenue lHtfeetor~Purehast iy ViHjgt 
M^nuf—l{ void. 

Where at a sale of a holding held by (he Revenue 
Inspector for arrears of rent, the holding 1$ purchased I 
by the Village Munsif, who IS a person subordinate to ' 
the officer conducting the sale, the sale is void as being 
prohibiierl by b 107 of the Madras Estates Land Act. 


I MADEAS ESTATES LAND ACT (1908), S 172. 

Ss 146 and 147 of the Madras Estates Land Act of 
1903 cannot have relrocpeciive application to the case of 
a transfer effected before (he Act, so as to takeaway 
the vested right of a transferee who had a recognized 
status as a transferee even without any notice being given 
■ ' ' • ‘ ’ ' "" le rights of such a 

id title to land by 
ntzed by the land. 

landlord and has 
n away or aflectel 

by a sale in execution of a rent decree against the 
original pattadar to which he has not been a party and 
of which he has had no notice {Liach, C J., Krishna- 
iwami Aytangar and Somoiya, JJ) ANKAMHA v. 
Venkata Subbavva. ILB (1939) Mad 794 = 
1821.0 833*12 EM 145=49 L W. 777= 
1939 MW.N. 599=AIE. 1939 Mad 617 = 
(1939)2 ML J. 1 (r.B.). 
S. 151— Coif ilrudioft of small house and eatlle 
shed SIS email f orison of koldsng — If entasis liaislsty eo 

rslon of land from agriculture Is not a 
lion, provided that that diversion does 
impair the value of the land for future 


terver^^KeeessiSy la frote- C P. Cede. O S.r J7. 

It is true that the words “due and reasonable dili- 
gence*’ do not appear in h.112 of the Madras Estates 
Land Act, which provides foraifixture ifpersonalservice' 
cannot be effected. Cut there must be reasonable dili- 
gence on the part of the process server before (he Coort 
can conclude that service coold not be personally made 
and before the Court will be satisfied that that the cir- 
nnistanees lustify service by affiaiore. The teouire- 


A IB. 1939 Mai 602»(1939) IM L J 618 

.S WSL—Seofe—Ahsenct of f refer notse^Effeet 
on sale— Tenant ooian of salt viieit held— If vatsdaSes 
tale held without proper nohee 

The fact that a ryot was aware of (he sate at the time 
when It aciually took place would not be soffiaent to 

. • 574 = 

602= 

■ •• 618 I 

-■ » -3 in—Seope— Mandatory nature— Sale tn j 
eonlravtn'ion of provisions—Lefality, j 

Under S. 117 of the Madras Lstaies Land Act, it is 
the selling officer who hastofix the date of sale, to 


' agtic * 

building occupying something leu than one.tnentieth of 
a whole agnculiural bolding render that bolding, taken 
as a whole, unfit for agricultural purposes {Itfodsworth, 
y) ZaMINDAR of &EITUR V nORAI Vfnkata 
RAJU. 1939 MWN 294-49 LW 442 = 

A I B 1939 Mad. 497-(1939) 1 M L 7 4S3 
172— ConstruelionSetenue Board— Jttrtt 

' should not be 

> the Hoard of 

i\evenn« uiiiy aiier lue repuuiitaiion ot the Settlement 
Record after confirmation by the Collector under S 170 
(3) of (be Act. All that S 172 does is to fix the outer 
I limit of lime within which the powers of revi-ion may be 
exercised This does not necessarily imply (hat the 
Board has no power of interference before the re publi- 
cation. Theieisno warrant either m the language of 
thesection or in the reason of the thing to justify the 
view that the Board has no juiisdictinn to exercise us 
revisional powers till after the settlement record has 
been re pubh>hed after confirmation by the Collector 
{VaradaeAsrsar and PanJrang Roto, JJ") SUBSA- 
aiANlA IVER o VenKATARAMA IVER 

I.LE (1939) Mad. 64=49 L.W 41G = 
1939MW.N. 430=A.IE 1939 Mad 699 = 
(1939) 1 ML. J. 636. 

" “7i— Powers of Board of Revenue— 'Pro 
respect of village tn xuhteh rent in tinJ Aar 
tte — Pester to fix money rent tn selllement 


, ' vothing in the scheme of Ch.XI of the 

held in such great disregard ofihe statutory require- | M,dras Estates Land Act to re«irict the aulhorit.es 

menis cannot be regarded as a sale ■ » c.** j . . 

the Act (Leaeh.C, /.and Kriihn. 

y.l Masickavasaka THFVAR s . . . 

PILLAI 60LW 885=(1S . . . 

■ -Ba 146 and lil—Seope— • • • 

Transferee prior to Act p tying rent to landlord wilAoutXvoMXvoKxA proceedings It canriot therefore beheld 
default and tteogntud by landlord — Suet after .frfltbat in pror^ingi under Ch XI. the Board has no 
egaintt pattadar alone without inipUadimg lramfertt\vo'^t to fix a money rent in respect of a village where 
<— rxtcufiert— //’iindtfram/’trre. lonly tent in kind had hitherto been la vogue (rur 
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MADRAS ESTATES LAND ACT (1903), S 172 MADRAS GAMINO ACT (1930), S 6 
(hartar and Pandrane Rou, JJ") SUBSAIIaNIA It Is not private land (Afoct/ti, j) VaRISAI 
lYERv VeNKATAR^MA IVFR MUHAMMAH ROWTHER r MaRUNOARURI ESTATE 

ILR USSgjMad 61 = 43L'W 416= 1939MWN 395=AIE 1939 Mad 614= 

1939 MWN 430=AHl 1939 Mad 699= (1938) 1 M LJ. 334 

(1939) IMLJ 636 —S 189—Juiisdiction of Civil Court -Inam wiihin 
' — S 172 — Rmteduri — Settlement of rtHt~Ftxint **n»lndari— -Tenant of inamdar using tamindar's water 
of — Money rent instead of rifii m Itnd tn rgiissen at and raising second crop — Suit by zammdar for water 
eonvemon rate dated on aieiage pn e ef last ten ^eart against inamdar and tenants— Cognizabitity in 
—Legality ef~Jitnsdiction of Goar t— Proper fra Civil Court WATER CeSS—LIABIUTV FOR 

eedure for fixing of rent ineaih—Ck Xf — if confined 49 L W 765 

to fixing of rent on eaih tans only ■ ■ ■ S \92—CoHstruetion — Sile in exeenhon of rent 

* gularily—ApflKatien to setande 

re Cede, O 2l, R t)Q—Appliea- 

of 

however a procedure which goes farther than merely | 192 of the Madras Estates Land Act cannot be 


wniui IS uaiiy I luie nun a mere mintsterial or atitit 
meticalstep wlich if it had been directed to be done by 
the Revenue Officer would involve a consideration of a 
number of mauets which are not and cannot lie before 
the Board at the lime when tt passes the order, it must 
be held that so much of the Board s order as goes 
beyond what is contemplated b) S 1/2 is done without 
jun diction Where at an early stage in the proceedings 
before the Revenue Divisional Officer the landlord 
opposed the proposal to fix the rent in cash and from 
that stage tiU the matter came up before the Board of 
Revenue, no reference whatever was made to the ques 
tlonotcash rent— the whole procedure adopted by ibe 
Revenue Off cer and the confirming authority having 


AkA Mau bUii =titio:ri 2 M Lj Ixu 

MADRAS rOEEST ACT (V OF 1882) S 26 aad 
E {\Xi)Seope—Q larrying sand and stone front 
fuihe tart track— Off tnee — Bona fide agricultural 
purpose 

U 13(iu)ofthe ruI'S framed under S 36 of the 
Forest does rot prohibit quarrying forma's fide 
agitcoliural purposes at all, nor does the rule prohibit 
quarrying for than agricultural purposes or domestic use 
by the general public It only makes such quarrying 
subject to payment of a fee Where a person removes 
sand and stone from a public cart track, and u*ed the 
same for enclowng his agricultural land by ridges 
Htld that thiv mu>t be regarded as Wkiani fide 


before the Board when it gave the parties an opportunity 
to show cause why cash rents should not be fixed, and 
the Board passed an order fixing rents in money on the 
basis of a conversion rate calculated on the average price 


12KM 8l2-19dJ M WN 31S-49I.W 478- 
AIE 1939 Mad 661=(1939)1 M L J 579 
MADRAS GAMING ACT (III OF 1930) Ss 3 
and 4 {f2,)~-Sfope— Payment of money or sharing of 
‘ ‘ ' Offence 

pursuance 


money or 
KANNI4H 

• N 1003 = 

■lad 976 = 

' _ . • (1939) 2 ML J 618 

S 4 (2 ) — Abetment of offence under— Conviction 
— Conditions of 

^ If no particular person IS found to have committed an 

— *• — p pgence under S 4 (2) of the Gaining Act there can be 

^ I o conviction under S 109 IP Code, read with S 4(2) 
^ of the Gaming Act ^Patan/ali Sastn /) KanniaH 
“ MAlSTRVr FstPEROR 1939 MWN 1003 = 

■ ' = 60LW 769=A1K 19S9Mad 976 = 

AIR ISSSMad B99 = tl939)l MLJ 536 (1939) 2 M L 5 618 

— S 185 — Pritale land— Question as to — Burden -S ^—Seopt— Presumption under— If arises on 

of proof were finding of gaming insiruments 

S l85 of the Madras Estates Land Act provides that S 6 of the Gaming Act does not say that the mete 
when In any suit it becomes necessary to determine finding of gaming instruments is evidence of gaming 
whether any land IS the landlord’^ private land the land There is a wide difference between a per'on being 
' ‘■e contrary IS present at a particular place for the purpose of gaming 
. • • bare been and hisgammg at the place It is only the latter a't 

private land that is an offence under S 4 (II) and not the former S 
to show that 6 cannot therefore be invoked to sustain a conviction 
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MADRAS GAMING ACT (1930), S D. 

merely on the ba'is of finding of gamine instraments, 

{P4itj>irali Sjstri, /) KAN • 

Emperor. 1 

50LW.769=AI 


— S 9 — Kttftr cf eommen zamtng kaute—Str^ 
zants af — LtahtUty tc- cen^i.hm. 

The servants pf the keeper of a common gaming 
hou'e who are not allrged or shown to have been gam- 
bling are not liable to conviction under S 9 of the 
Madras Gaming Act. (L^isinanj A*ti», J") VjESKATA« 
CHALAM CHETTIAR. /« re. 1939 M W U 898 (2}« 


I MAD. II. R. E. ACT (1927), S. 63, 

Although, by S. IS of the Madras ftmda RefigiOus 
*— ® -!\en power of general 

' vitlueof that section, 
allocation of honours 
acts in setllirg such 
questions in its adinuiistrative capacity only. The 
Sard's decision in such a matter does not either declare 
any one’s legal right or deprive any one of any le^al right 
nbicb he has 1 here can therefore be> no i<sue of a 
writ of cerheran in such a matter A question relating 
to the divtcibotion of theirtham or other temple honouis 
cannot be made the subject-matter of a suit, as it is not 

- . . rr . , r- r 


MADRAS HEBEDITART VILLAGE • 

ACT (III OF 1896J S Zl—S^ati—Jun. ' , . . “ 

Cttil Ct-'iirf — Person aptnnIeJ as zollage ■ ' ■ « 

Divisional Offieer aiiJ District Cotleelor — 'I 

Re-.'n»eapfa.atiHg another tssrporling to act ,n tecessd Ss 8* ztiA. l^~Relatize scope— Non-ixcepUd 

eppttlor recisioH—Suii for dcclaratsan and laiuHctun templ—Least by trustee san Honed by temple committee 
by former person— If birred. —Power af Board to can el under S 34 

S 5 of the Board of Revenue Regulation does not give S.76ofthe Madras Hindu Religious Endowments 
to the Board the power to set aside a statutory order Act must be regarded as an exception to S M S ,6 
.. j ft .. ,.<-.,4 ...... V.*... (k. cannot be read as being subject to b 34. Where a 


Village OT.ees A't, bteau*e it is not a ea<e 
the plaintiff sues to evtabli'h his right 
to an oSc« or to get the emoluments of an oibce, lor he ' 
already occupies the olFceand draws us emoluments, 
and having legal po«ession of the office, he «eeks to 
avert a threat to that posse'sion by the unUnful act of a 
powtrfol body, vit , the Board of Revenue That is a 
suit which the Civil Courts have jirudiciion to entertain 
(ll’adtyorth, J) DuraiSWami Ret^DiAR k SecRB 
TARV Off State 1939 MWN618>» 

49LW 773-AIR 1939 M&d C48- 

MADRAS nion C 
Side), Er 2 and 

under S 49j Cr P toot . 

Rul.s 3 and 2 A of the Appellate Side Rules of the 
Madras ffigh Cnurt appf] to an aooiiciiion for direc I 
tions under S 401, Cr P. Code, 

Judge has no jirisdiciion io deal tv 
lion. {.Lord Thankerton ) C. I ’ ■ 

Magistrate of Trivanorum 
ILR. (1939) Mad 744=4 

40Cr LJ 675=led9Al>J i 
70OLJ 270-182 10 551=1 
60LW 48 = 1939 OWN 602= I 
1939MWN 744 = 1939 OLE 433= I 
1939 P.WN 5Sl = 12E PC. 4 = 20 Pat LT. 597= ; 

1939 A CrO 110 = 5BE 841= ' 
1939 A W P. (PC) 141 =43 OWN 981= I 
AIR 1939PC 213=(19 39j2MLJ 406(PO) 

.Original Side). O 

Trust— b< heme of loan* for e 
to members of particular commv 
public trust— Procedure for taking directions of Court— 
Onginaiing summons — MaintaniabiUly See C P 
COLIE, S. 92. 50 L W. 634 

MADRAS HINDU RELIGIOUS ENDOWMENTS 
ACT(HOP 1927). S. \%~Powers of Board unier— 
Decision as to attocalion of temflc honours and distribu- 
tion of tbeertham^ — If ludicnl or oJmimitrotite— 
il’nt of certiorari—// can issue. 


i A’liiihs 

LlGlOUS 
' 1012 = 

vv w .. uus J 924 

S3 43 and l^^Seopi— Decree patted prtor to 
Act declaring right in archaka of temple to control 
paruhiratt—ff prevails oter S hZ— I f saied by S 79 
—Pocoer of trustee to dttmiss pantharaka 
S 43 of the Madras Hindu Religious Endowments 
Act now vests the power of disciplinary control over 
office holders and servants tn a temple m the trt.«tee of 
the lernple, and therefore a declaration in a decree 
• j _. .. .. .k.. ,1.., . . -u. <— ntrol over 

ttrthaka 
ion in S 
d and of 

I no effect to (hat extent S 79 does not save <uvh a 
I decree from the operation of the Act A trustee is 


Ss 62 and 63—/' raming of sch.me — Grounds— 
Finding of missnanag'inent — ff <r/rrrf»a/ 

Once the Retijious Endowments Board takes action 
rue psr/u under b dZof the Afadras ffindu Religious 
Endowments Act, even though ii may nlnmately find 
that there was no mismanagement, ueiertbele-s it can 
frame a scheme under S 63, if it is necessary fur the 
■ -• ' {yenlat iran-jna 

iN DlKSHITAR p. 

R E . M ADFAS. 

.. i, v,3-50 LW 126 = 
AIR 1939 Mad 682= (1329) 2 ML J 11. 

(as amended by Act SII of i935). S C3— 

Seofe—/f retroipeelive — Pooerto appnnt adlilional 
or associate trustee and to appoint manager not responsi- 
ble to trustee, * 

S. 63 of the Madras Hindu Religious E, 

Act as amended by Act XII of 1935 is rot jt'tv , 
i^g^^tlon. Under the section as it stood ' ’ ' 
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MAD H R E ACT (1027), S. 66-A 
amendment the Board had no power cither to appoint 
additional or associate trustees, or to appoint a managet 
not respon ible to nor removable by the trustee {/‘amt 
rang how and AhJur Kakman, JJ.) BOARD OF COM 
MISSJONEfcS FOR HiVnu kELlGIOUS ENDOWMENTS, 
Madras t Trustee of Vibufakshaswami 

IDSSMWN 776»AIR 1939 Mad 801 = 
(1939J 2M1.J 396 

(as amended in 1935), S Af/htaMitg 

—Prcccdu'e under— ll'htii take retorted to-^/^mtt 
aJ)udicatid ufvn by Cm] Court— If earn be totted on at 
reatons for action 

The procedure under S 6S-A of the Madras Hindu 
Religious Endoumnits Act, as amended in 1935 
cannot be re'oried to unless there is gross mismanage* 
ment jusiiFjing le triction of the power of the trustee 
Nor can the Board give as rtasona therefor the scry 
reasons which have all been considered and adjudicated 
upon and found against by the Cmt Court In a suit to 
nhtch t/ieU ard nasa party There is nothlngm the 
Amending Act which exempts the Board from the 
fundamental rule of law that a party to a suit is tround 
by the decision in that suit nnless it is set aside by an 
appeal review or a fresh suit (Somayya J) 
Zamorin OF Calicut v Madras Hindu Reli 
GJOUS ENDOWMENTS BOARD 1939 M W N 1098 

• 3 65 A— AV/r/fruttew of tm/le—fCAen to be 

resorted to 

The procedure in regard to notification under the 
Madras Hindu Religious Endowments Act ought not to 
be lightly resorted to, unless and unttl there is such 
serious mismanagement o' a temple as would justify an 


——(as amended by Act Zllof 1936), 8 65 A— 
Seofie—/’ tvete of PoardSekeme tettled by Ctut Court 
m iuit—Poard forty to eutt and railing eontentioni 
and euggelhont—Pa'ver to Board to Ignore tekemt ant 
ijiue iioii/Scalion under S t>S A 

TVben a decree bas been passed by the Civil Court 
framing a particular scheme for the management of a 
temple in a suit to which ibe Hindu Religious Endow 


MADRAS LOCAL BOARDS ACT (1920) 
trustee ts entitled to meet tbo<e reasons It is not enough 
for the Board to merely say that the scheme framed by a 
Civil Court— when the same has been framed in a suit 
to which the Board itself was a parly— is found wanting 
The reasons must b* such as would be capable of being 
met They must be suffi lenily specific lo give a reason 
aWe opporiuniiy lo the o her party to show cau*e against 
those reasons {Semayya. J) Zamobin of CaliCUT 
* Madras Hindu Religious endowmfnts 
Board 2939MWN 1098 

■' -S 7S— Scope — If ffobj^t fo S 34. or an excep- 
tion to S 34 See MADRAS HtVOU RELIGIOUS 
Endowments ACT Ss 34 and 76 

1939 MWN 1042 
■ -S 79— Scope— Decree rnade prior to Actdeclar- 
ing archaka s right to control paiiclar ka— If saved and 
if prevails over b 43 i'rr MADRAS Hindu RELIGIOUS 
Endowsients Act, ss 43 and 7o 

(1939)2 M17 661 
MADRAS IMPARTIBEG ESTATES ACT (IT OF 
1904 asamended in 1934) S \2— Scope— Pigkl of 
iltegitimale tom of lunier tnembere to mrintenance out 
of rttau—]f affeeted 

The Madras Impartible Estates Act I>'aves unlonched 
any rights which illegiitmate sons of a junior member of 
an impartible e>taie may have under the Hindu baw to 
maintenance out of the estate and income thereof 
(Louh C J and Kriihnoiwami Ayyangar J ) MaKA' 
RAJAH OF VENKATAPIHI t- ESJA RAjtSVVARA RAO 
ILR (1939) Mad 62Z--49LW 717- 
1939MWN 622-AXB 1039 Mad 614- 
il939)lMLJ 831 
MADRAS IRRIGATION CESS ACT (Vll OT 
1865). S 1 second proviso— Cwrarear/reA and teoft 
—Hyotvan einfSe crop tint tond-t/ie of uater for 
teeond crop from tome touree— Liability to penalty— 
If tntuerid. 

The Revenue authorities have no power lo impose a 
penally under t'e Irrigation Cess Act when water is 
taken without permis>ion during the second crop season 
for the purpose of irrigating land cl3S«ed as ‘single 
crop wet '.and the source from which water is taken is 
the source authorised for the irrigation oi one 
crop To justify the impo iiion of a penalty in re'^pect 
of land held under r>otwari settlement and clas ified 
and as<es«ed as wet, there ma<t be unauthorized use of 
•rj >• from a source other than the authorized source 
•retaking of extra water from the authorized 


r » vt>j-l/x»» r ! f^rtr^Maineainaiitily—i-onui 

■ zpress provision in the 

er the Madras Local 
" e'sful candidate ora 

. . iwo candidates in res 

. I the other reserved, in 

■ single petition but it 

• . he peti'ion filed should 

• », ch case It would be 

S 65 A (1) {a.)— Notice under- Con/eiiti~\ convenient to try the two matters together and the 

Reatans—Sreeificaiion of partieulori — pyecentty petition «hou!d therefore be tried as a petition m each 

Under S oS A (1) (a) of the Madras Hindu Religious I case, and the petitioner can be required to make provi 
Endowments Act, the Board has to give reasons and the J sion for two sets of costs. There Is no warrant in the 
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MADB&S LOC \L BOARDS ACT (1920), S. 6S. 
rule* r>r calling upon the petitioner to choo'e whether 
he wo. td Orop tiu charges against one of ihet«o»iic 
ces>ful candidates and proceed only as against the 
other. {Lej<h C J a-tj Kn!hHatv.\i<ui Aiy'i"ptr, 
SEENI MaUAK SaXIB f. ABnUR HAHMAV SaHIB. 

60 L.W 237 = 1939 M.W.N. 817= 
A I.E.1939 Mad. 792=(19J9) 2 M.L J. 435 
' S 55(2) {.fi)—Afplicahihti—"Suhuiltngtnt 
trael' — Mijninc ef. 

li IS only the e»i<tenee of a subsisting contract at the 
time of the nomination that di'qualifies the candida’e 


(1939) 1 ML J 420 

(as amended In 1930;, Si 78 and l^—LtaiiUty 

t3 hind (tit—QAarritt g’oxinf ant gran grjoxng land 
— Ba It ef asuiimnil — ‘ Oetupatian'—Rtean 

Whether land u«ed for quarriing or (or grating or , 
for cutting grass IS occupied by tenants or not it is ! 
clear that the rental value of suih land is liable to be I 
larcd under S'. 78 and 79 of the Madras Local tlMids | 


the t>t part of el 3 of S 79, If, o»ipg 10 the unloia 
lised or csi.lj'^ise nature of the u'er granted m any case, 
it weie held that there IS no occupation hy ihe tenant, 
then there would clearly he occupation by the landholder 
himself and the second part of Cl. 3 nf S 79 would come 
into play, Whether the user IS of luch a character as 
to be reasonably described as occupation mu<t v« v 
largely be a of fact, (Waineartt / 

SecvetaRv or St*tf f vfnkata Rsmaw* *1 \ 
RaO. 1919 M WN 611-49 LW f 

A.tR 1939 Mad 661- (1939) 1 M L J 780 
fas amended In 1930), S 79 {Z)—Apfn a 

tr. m 6<J,-r,„~lf r,„t a, /ram 

land — Lutnliiy te n‘i~Tank-~l f land 

The ren'al value whnh IS the ba«is of a««esst>ienl 
under h 79 of ihe Madras Local Hoards Act esnot 
confined fo aericufciiraf Imrf, but lO' furfei. royalties for 
minr-rals and in fact rent in its widest form A tank a» 
known in South India IS ebentially land iboogh to 
some extent coveted with water for a con'ideraUe por> 
tion of <he )ear If u is in the occupation of a zamin- 
dar ):elding him income in the nature of tent for Ihe 
use thereof, then hi* occupation ts (arable If he lra'e< 
the right of occupation to a tennnt, so that the Utter 
inav enpy the l.nd and the water thereon bycaich 
irtg fi'h, then the pay mint made ly the tenant is rent. 
The income deiived by the lanrlhilder Or zimintlar in 
the Br't case, anrl the lental value of Ihe tank m the 
second ca'e would fnrm the l)i'i« nf lanrt ce'S (ffWa 
ox-lh,/) .RFCnn *BV OF 'il ATF 7 VrNR ATA RaM- 

AYVaAppaRao 1919MWN 611 = 49LW 710= 
AIR 1939 Mad 651 = (1939) IMLJ 780 

3 %%-'Undha>Jir'—"T<nant"-.Lini granttd 

inmnm — Crantet fiinn ngirla failed hiftl rt fmne 
/ram penan go'tfsitan— Payment af land ffttg 

•nnmiiir—Ri^Kt ta reetnnr fr,tn ectupier~Limital$eii 
far tmt —Limitjlian Ad, Art. 120. 


MADRAS LOCAL BOARDS ACT (1920), S 225. 

Where certaiit lands are gran-ed in inam giving the 
right to the gramee to collect the land revenue 
from the persons in posse'Sion of the land, 
the landholjer for purposet of S. 88 of the 
Local Hoards Act mu't be taken to be theinamdar, 
while (be persons in potsession nmst be taken to be the 
tenants, (bough the oc-cupiers also come within the defi- 
nition of landholder in S. 3 ^9} of the Act if the mam- 
dar pays the land .ess to the Local Buard, he can recover 
only half the amount from the occupier or tenant under 
the second proviso to S, 8S and hisclaimis subj'Ct to 
(he <ix years rule in Art 120 of the Limi'ution Act. 

ah Sailri, J) MAHOMED 
|•(DROS^ KUAHIKOVA 
466-1939 M WN 1185 = 

• • • ■■ ■ 877“(1939l 2MLJ 579. 

tnded by Act XI of 1930), S 102 A (1) 

• d«rf leapt — l,evy ef las — AbiAiici af 
JerS IS—Legihty, 

o. IK* yl) of the Madras Local Boards Act 
IS not a taxing section but a rr/r/rr//'// section Taxing 
statutes most be construed stricily, and S, 102 A (1) 
can only l)e read as meaning that, rf thtaxuother- 
urtr theowner of a hou'e included within a 
village panchayai. is entitled to remission under the 
Section 1 he section i.annot be read as implying that 
tax I' leviable It is cl-ar that the tax is not lettable 
in ihealnen<.« of a valid roiificaiion under b 75 of the 
Act either by the Di tnct Hoard or by the local 

a*. ..a . At . at without a noiifiiaiion 

area in quesiion is illegal 

•id Kmhna'inamt Aiiengar, 

• ThIRUVI>TH1VUR I WPS 

• 1 LR (19191 Mad 668 

= 18210 471-12EM 82 • 1939 M W N 370- 
49LW.503-AIE 1939 Mad 421- 
(19S9)1MLJ 688 (FB) 

3 i2Z‘ Secpe—ChargeiA'tl filed by pa/iee under 
S 379 / P-CaAlfAnAdt eenintni’iig e/fenet under Leeal 
Baardt Ad—Magntrati tn ting eharge thtit at raw* 

‘ • • • TP. 

. .. 11 , . Tenee 

• ‘ • “'ll ' Act 

would anxiunt to a mrrtplaint as drSnetl in b 4 (A) Cr. 

P Coile Since S 223 of the Local Blald^Alt em 

powersiheoolire to make the complaint, ifihe charse 
'■heel haw >«en filed wirhrn three munih' of tie comn iw 
Sion of the offence there is no bar 01 limiiaiion though 
(he Magi'trate treats the charge ‘htet ac a complaint 
after three monrhs of the comm ‘Ston 0 / tfe offtn-e 
(! aHmana Raa. /) Pillalt. FM- 

PEROR. 184 I C 471'!)- 12 RM 463= 

50 LW 919-1919MWN 615 = 
AIR 1939 Mad 839 ‘(1939) 2 M L J 39 
(as amended by Act XI of 1930). S 225— 

Stape^/f tan fined te luill tar raiHpenialian ar damaget 
— Suit far retA/taryaf baute tax illegally leneJ by Local 
Board— hirntt itien 

R 22 s of Ihe Madras Local Boards Act as arnended 
in 1930 i« I imtert to suits tot compencaiion or damages. 

A suit (or recovery of house lax illegally levied by a 
Local Hoard I' not a suit falling under S 225oflhe 
Local Boanl'. A* t and ts nnt governed by Ihe six rnonihs 
period of I'nniarion pre'CtiVed bv that ‘ecu n \l.ea k. 

C / .tl'adiimrik and A'rilbna'tpl’nt Ajingir JJ) 
PaschaVat RctsRn Thihuvoi hi' r estfpn 
India Matchfs ro. ILB(1939'Mad 6f6 = 
182 I.C. 474 -12 EM 82-49L W Sf^S- 
1939 M.WN 370-AIR 1919 Mad 421 = 
(1939) 1 MJ. J. 683 (F B. 
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MADRAS LOCAL BOARDS ACT (1920), S 227. 

S 227~Seepe—Panchaiat Board muting — 

ifimber initc^ing aioay minutts toot from prtttdmg 


ding at the meeting apparently tMth a view to pre%ent 
him from making an entry therein which ob)ected to 
IS one which a Magistrate IS not entitled to take cogni- 
zance of in the absence of sanction of the prosecution by 
the Government Though the act of snatching away of 
the minutes book is not a part of the ofhcut ciaties of a 
member of the Panchayat Board, it is an act done when 
pnrpcriing to a't in his official capacity as a member. 
The qtie-tion is not whether the particular act alleged is 
within ihe juti diction or comp*tencc of the roird, bot 
whether theact IS done while the member purooit^ to 
act in discharge of 1 IS duties and 
rea'^onably related to the official 

who does it {Pandrauf Be ‘ • • 

Thevan t> Kristina Pillai lot 1 c 

IIRM 785 = 40CrLJ B31=49L.W 204« 
1939 MWN.210=>AIR 1939 Mad 41 

(1939) IMLJ a;- 

■ " S 227 A—Seofe — Vue Prttidtnl acting 
Preudeni of Panchayat Board— Rifnial tehond 
charge la eletted frendent on the ground that met 
hild far election tvu not valid — Canfietion—etii 
eftaneiiaii ef Local Ce ernment—P^ut 

1 he petitioner was the Vice President of a Panchayat 
Board and was acting as President owing to a racancy 
in the office of president The cooiplainant was elected 
President at a meeting of the Board but the petitioner 
disputed the validity of that rnesting and declined to 


HAD PEEV. or ADULT. ACT (1918), S 5 
There is no warrant for construing the word ‘larwad** 
in S, 43 (4) of the Manimakkaiha}am Act as meaning 
m 'so every branch 

• • tarwad actually 

• • • nore Therefore 

even itiuugu .1 uiu^Li IS lej^i itieu <is impartible under 
5 43, any thayaibi within that tarwad can have Its 
separate properties partitioned between members of that 
tfaavazhi or between its sub thavazhis (Pandrang 
Pew and AhJur Rahman, //) KUNrilLAKSHMI 
Ammalz' Krishna Meson. 

1939 M W N. 809 = CO L W. 164 - 
AIR 1039 Mad 799 = (1939) 2 ML J 287. 
MADRAS MOTOR VEHICLES RULES (1938). 
Er 176 and \7QScefe— Mater tus—Our Icadtug of 
—Ijahltty ef drutr 

, . .AC • I .1. «t - Rules 

motor bus. 

. , esponding to 

bus driver 

I cannot therefore be held liable under the new inles for 


) 


MADRAS NAMBUDRI ACT TxxVoF 1933)'^ 
S 23—Sce-teond effe t ef— Suit far far/ihen ly mem 
ter af Aamludn iliom— Severance ef tlatut—Ififfulc^ 
— Right ef memter te dupest ef mtenst ly wtll er 
etherv ue 

S 23 of the Madras N’ambudri Act gives an anqua* 


viliited the trial and conviction (LiMorowJ /fao, / ) I 
SUBJliVYA R ■ ' 


‘ iry con* 

until the 
tuted by 

inwre tannoi o# a. veavtu right m 
n be transmitted by him either by 


12 EM S69( 


part of an individual of intention net to le governed 


by filing a suit lor partition, there is a division or sums, 
and, soto speak, a division of tit’s and a proprietary 


public policy affecting 


— Competenqr See GOVERNMENT OF INDIA ACT 
(1935) S 224(2). 60 LW 799. 


within tarwad— Tar 
Tavathu wilhin—If 


8»7 INDIAN DECISIONS. 8i8 


MADRAS PREVENTION OF ADULTERATION 
ACT (1918). S. 5. I 

lion under the ‘•ection. It cannot be «ajd that ghee k ^ 
soil to the costomers, because the price o( the ghee k 
necessarily included ID the price o{ the inea). \_Ijtiik- 
fUJnJ A’JJ. y.) PUBLIC PROSECUTOR V. NaRAVANA 
Ayyar. 60 LW 790= 

1839 JI IV N 3223(1). 

S 5 (1) (d)-0^c«rr- 

ff Mcrj} stanJara ef furtty ■ 

at tf lit iuff'jla'i Ditli t • , 

cn greunJ that it tier tald at iutfjfa't mtti — SuHat 

bility 

The accu'ed was consicied o{ an offence onder S 
(1) (d) of the Madras Prevention of Adalteiation 
on a charge of having sa’d mi(lc hefow the standard 


MADRAS SUPPRESSION OF IMMORAL 
TRAFFIC ACT (1030), S 6. 
not therefore be sustained, {^takshmana Rao, y.) 
Delhi bather r. corporation of Madras. 

1939 M W N. 1224 (2) 
MADRAS PROHIBITION ACT (X OF 1937), 
S 4(I)<a) aild(g)- Stfarale uttltnctt — Legality. 

Separate sentences are not called for m the case of a 
— «- -- '• offences under sub cIs. (a)and(^) 

• Madras Prohibition Act. {Laksh- 


lunuer m iUit vt tegrouyiiig vi eAUnng vi^iagc—i <ju.eis 
( af tfepnetor and ef Rezenue Vniiianal Officer, 


Ish 10 ^= L-taa 61 tv A .<44 ~4if u tv * 
AIR 1939 Mad 331 - (1939) 1 M L J. 266^ 
——8 6 (1) tfC <uvelniealt"iaioar’ 

— A’tf rfijAi/iJrd ef purity er ecmpaiitien pretended iy 
Cevtrnmsnt~C«mtcttan far efTtnce — SuttaiaaMty 
Where an article of food is not one of the etilcles in 
respect of ahteh the Government have pre<Cfibed 
standards of purity or dtiertnined thenormilconsiiiuenis 
thereof, there is no room afforded for rai'ing a pte'ump 
tion that th* article of food is not genome or is m 
jurious. It IS not therefore right to convict a man for a 
breach of (h» Adulteration Law when there is no Ian or 


tiun of Adulteration Act so long as the Government have 
nU laid doitn any <tandard in respect of the same 
(.tandrang Rorv, J) AMBI IVER In re. 

181 1 C 61=11 RM 708-40 Cr LJ 
1939MWN 239-49LW 
AIR 1939 Mad 375=(ig3g) 1 MJ. J 

S 5 (1) (d) and Proviso (li)— .frir/c ana 

effect— -Sale of butter m Sealed tins at purchased frotr 
Butter eonpany— Extra niots’ure getting admixed la 
process ef manufacture — Ceniactien for safe ef butter 
containing water — Sustuinahilily 

The petitioner, who was the proprietor of an oilman 
stores offered for sale batter in sealed tins m the state it 
was purchased by him from Lord's Balter Company, 
lie w as charged and convicted under S 5 (1) of the 


tuie of the butter. 

llel f, that in view of proviso (rr) to S 5 
no offence could be deerned to have been 
such a case, and the conviction of the pet 
V.D 1939—52 


and the appomiment is therefore invalid. Ul’aditt erli, 
/) MOMONAPONDAr RAGflUNATiHA DaS. 

69L.W m>1939 MWN 839- 
AIR 1939 Mad 888- (1939) 2MLJ 312. ' 
MADRAS PB0PR1ETAB7 VIILAGE SERVICE 
ACT (II OP 1894'). S ‘l$—I)ismiiiai et ullage e/^eer 
eonueled 0 / offence mentiened in 10 (1) (e) by Sub- 
Collector— A^e nonet given — Ditmisial eeiifirmed by 
District Colleetor and Board ef Retenne-~ Suit le 
declare erder ef dismissal illegal end teid—Jiinidif 
non ef Cstnl Court. 

I Under S. 16 of Madras Act II of 1894, in the care of 
" >ithin S 10 (1) (r) of the Act, It IS 

ivided that any inquiry should be 
hould be given notice 'Wheie an 
a village karnam, who has been 
— .... ...V ice of the )cirid mentioned in S 10 
(1) (c). pa'sed by a Sub Collector, has been conSrmed by 
the District Collector and by the Board of Revenue, 


I impoctant and so serious that it renders the order of 
dirminsal a nullity Omission to give notice to the cffcer 
or to hear him before the order of dismissal is pa«ed 
cannot be held to be such a defect or lacuna, in ihe 
I absence of any provision in the Act for such notice or 
I inquiry (.Pandrang Reno and Abdur Rahman, _/_/.) 


I —Greundt— Inmate ef krctkcl — Liability as tU'h. 

I The fact that a person is an inmate of a brothel does 
' not warrant his or her conviction under S.5(l)cfil-e 


y 
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MADRAS SURVEY AND BOUNDARIES ACT 
(VXII OF 19^3' S 3 11 X2-^iufief «/ rHaie— 
Surteycffletr laying djwn — Afadtifunty 

any ent^Suise^u nt Juruy^/’etitr taaUtr fiouMi/jry 
laid down at fainter juivey 

Where a survey of at estate is onHertafcen and com 
pleieJaud no di-pulehas been raided by theCoTernment 
or any one el e as to the boundary as /atj donn by its 
o«n of^cer, the survey officer is btund at 
nett sorvey to adhere to the boandary Ulcl 
forner survey The G vetnmei i vthose off 
down the boundary at the /o/nier survey Js not eniitjtvi, , 
extept on the ground of clause of owner'hip at a 
Jater survey to -l/er that boundary {St Jert /), 
Maharajah of I’iitapuram » SerReTARvori 
STATE FOR lintA Ifllfl M W N 431-= I 

AIR 1939 Mad 681 .•(inS0)2 M D J 90 

S IZ—BurdtH uf praof-Suil lattlatJi teet 

ften of Sumy Offiter—Onut 

In a suit for mod fi aliun of Ihedcci ion of the Survey 
Officer undei S 13 of ifie Survey and Boundaries Act 
the plaintiff who challenges the order of the Survey 
Officer must prove I y sat favtory evidence t* 
of the survey vtone Or landmailt Inatiliiy 
o«ing to lap e of inue IS no g'ouud for up 
contention on no reliabl* evidence (ttarada 
Ahdur Rikmin JJ) '•tVUOAN CttmiAH •• 

CAR or «!lVArAS0A 1939 MWN811I 

— — S 13— Suit Under contamme prayer for po •*» 
aion— Loan lee Jee COURT FeiS ACT (AS AMENDED 

IN Madras), S 7 0oMOAND(r) i 

1939 MWN 811 I 

mahomedanlaw I 

App icabiUty I 

Co beirs I 

DiTorce | 

Ddtrer J 

Yatnlly arrangemect 

0\(V 

Marriage 

Mlaor 

Beiiglous office 
S tcccselod 
Vfakf 
Win 

— — - Afplieaitlily — Cu/eAt A/eman—lf’ill ty—fau 
afpCitaite — fViff already extcu(ed-^i7tettion to after fy 
tnieriing provtuon for canetlhtten of pirtieulir 
, r.,.r. I ,.nl t,u S hittor—f, t r and 


declaration 


MAHOMeDAN LAW. 

becanoeffed {LejtA C / and ffunAt Raman, J'l 
AUDUL HaMEEU tt Manuked Yuonus 

60 LW 761-1939 MWN 1160(2) 

■" I 'AppliCahiiiy~J / (an le tuludtd tyagrtemrnt 
cf pariiei 

The personal law of succession of a Mahoioedan 


j ‘‘"‘"'aIB 1939 Sind 107 

' •' ■ Appheab/fety— ■Mahoincdan — J»ts migrating team 
Punjab to Niod— Law of Succession— Lujiotnary Jaw or 
Malotnedan Law See CUSTtiM f PI'NJar)— APPLICA 
uiuiy ILE 1939 Ear 476 

~ ' — -Co ieirr—A'a/ure of nght and intereitt—Ahtnet 
cf undivided thu'e froBi one to heir~~Righlt rf at 
agaiuit olHtr to krirt—Lialihly to eredttor of eitale-~ 
Jurnhon iull~6fni(iej 

Ihe nature of the tenure of Ihe beir of a deceased 


estate into the hands of a i>>ia fide purchaser for value 
I to whom It has been alienated by his heir'ai Jaw As 
I against the other hens the claim of Ihe ^.»r4 pde pur 
' eba er lo have his -harejn the parutuJar pfur a*sighed 
I to him Unoi ab oluie, fm is subject lo the rights and 
equities of the other co owners or tenants in cuniinon A 
ioowner or a lenanl in Cbintnon can always file a suit 
for partiiion and have hia share defined and deliiered to 
him The Court in effecting a paitiiion is bound lo 
ad;«»«aH fheequrries »rj I ng between the partita and 


at'igning to the wr ngcloer the part which he has wasted 
I Ordinarily it woujj Jreyust and proper to aJJocaie pro 
' petlies wbiih have been alienated t > the shares of the 
'alienoru But where It IS not practicable or equitable, 
the Coon IS not bouni lo a jot those propert es but 
might a lot any other p/rperlie.- and the abewffi' only 
eigiit IS to have recoutse to ibe properties so afloiied It 
may be thar the subsHfuled property or tKanty may 
abenee of an un- 
m non in a <pevific 
iry incident of the 
the adjustment of 
legal rights of the 
ion of Ihe suit lor 
equitable light® of 
who derived tide from the 'i pendente Itie, The 
. ' an actual division of all the 

oparfener a charge over the 
ly difference in favour of the 
rgejmpotedon the shares of 
eneti tendente hte fVent ta 
OOVRlBli- ABlU'LvhAHAB 

0 77a»1939 MWN S 46 =. 

A IB 1939 Mad 306 


is nfii.*ssary as long as the inieolion ot the ] v* 
rr lonitv asMria tifrt A • uicbi Memon 1 


444) that the letter and the telegram could not be 
, —K • for 

talor 

• Imit 

tea to probate along wiiii me will iir, v uu lerf a 

definite derision hy the lestator that the provision* which 
be bad made in his will with regard to seboot fees sboold 


- - -Co knrs~Repreeenlalii e ((ipacitySomr hart— 

\ If can repreirnt entire eitofe or etfier ierre—Suet if or 
aguntt tome only of the ke>rt to reecverdebtdueto of ly 
fiedreeated—Rariiet lo and frame of 

Under the Maliomedan Law each heir Inherits a 
separale and d stinct share , the theory of repre eiita 
Iwn IS unitnown to the Mahomedan Law, in other words, 
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MAHOMEDAN lAW. 
one beir does not represent the other heirs Fach of the 
several heirs in possesMon of the assets of the deceased 
Is to the extent to «hi>.h he 1$ In possession, a legal 
representaiite of the deceased person, and no one of 
them represents the entire assets or estate of the deceas- 
ed. Tne special rule as to repre<entation by managers 
of joint Hindu families cannot be applied to a case 
«bere a creditor of a deceased Mabomedan seeks to 
recot er his debts fiomsome of the heirs only of the 
deceased. A creditor of a dei.ea<Ed }>1ahoniedan insti- 
tuting a suit against some of the heirs of the deceased 
tn pos-e-sion ot his property to recover his debt, can 
succeed only to the extent of the share or shares of the 
debtor's heirs nho are parlies to the action, bince, 
having regard to thecmiy of title andanity of interest 
of the enure body of heirs, some of them canno* 
sent the others, a suit by some heirs only to 
debt due to the estate of the deceased i« def< 

■be ground of absence of title or lack of lepre 
in the heirs ui ho sue bueb a suit essentiallir mu^t be 
on behalf of the entire body of heirs and must conform 
to the lequiieirent* of law The Ian nillnot enable 
different shaiers loinstitute different actions on that 
debt in proporiion to their respec'ive interests in the 
estate of the decea'Cd In an action to recover a debt 
due to the C'taie of a deceased hfahomedai>, the clairn* 
ants must in the fir't instance tepreient the totality of 
the mate of thedecei'ed ardihe interest of his heirs 
(if'cdic ll'urwerfrw, // i VthBHAOftAPeA e 

SHEKtBit iLB {1939 Alad 239- 1 

182 XC 539-12 RB 15-41 Bom LB 249- 
AIR 1939 Som 188 
■ ' Divaref—Tilak^l^At" l^htt/ftel 

If an acknowledgment of /<i/ei is made by the hits ' 
band, the divorce will take effect 
upon whirb the acknowledgment i> 
anJ Ca"t» /.) ASMAT • 

UNMSSA 184 10 

1929 A.WR (H 0 J 493'<lti49 A L J but- 
A.IB 1939 All 592 
' —Dmiir—Dicrtt fer^lf fuaU: a thargr agaiitil 
ihi Akiiaid’t /stale 

A decree for dower obtained by a widow of 3 Maho* 
medan against the other heirs even though it may be 

a ch. • 

KaJ. • •• •• 


\V ■ 
whol 

maybe treated as a sale and a registrred instroment 
'SHaR 

542= I 
3(8 

— - O-'Wer—Pessitsion at vndnv in htu af — Content 
of Hasbanit ar httrs~Nietsnty j 

If a Mahomedan widow entitled to dower has not 
obtained po<session tawfuily, that is, by cotitiaci stub 
her husband, by his putting her into possession or by her 1 
b'-ing allovstd with the Consent of If e htirs on bis death 
to lake pos'cssion in lieu of dower and thus 10 obtain a 
lien (or her dower, she cannot obtain that lien by taking I 
possession adversely to the other heirs of property to the I 


MAHOMEDAN LAW, 

— ■ Denier — Right to^Amount of dmer—HusbaniTs 
neant—If reletant. 

The wife IS entitled to recover the whole of the dower 
fixed, however large It may be, from her husband's 
estate without leference to his circum'tancts at the time 
of marriage or the value of his estate at his death, 2 
All 573, relied on ^Msa Bu Offg.C.J.and Mackney, 
j.) F.braHim «■ Fatima Bibi 

(1939) Bang L.E 383-179IC 477= 

I 11 BR S21-A.IR 1930 Bang. 28. 

Dower— Right to— Marriage duschtd bt apott- 

Under Mahomedan Law, even if a divorce is brought 
about by the operation of law on the apostasy of the 
wife, sbe is entitled to the whole dower if consummation 


*1939 Bang. L. R S83-179 ID 477=11 R R. 321 = 
AIR 1939 Bang 28. 

' - Dower — Widow'e hen. 

The Mahomedan Law would entitle a widow to hold 
tie properly until her dower debt is pnd, only if she 
haslawfolly and without force obtained pos'es^ion of 
the same Such possession must initially be obtained by 
the widow on ihe ground of her claim for her dower 
debt, andii would be in litu of her do^er where the 
dower contract provides it or she has been put into such 
pos'es'ion by her boobanci in his lifetime or by his 
heirs afier kis death [SuHJeonarain /)MST. SaBDAK 
DECUM V. MOHALWI ABDUL AHMAD 

1939 MLB. 192 (Cl?.). 


on 

all 

III 

" ' j82io“80l'(8)*i'2EA“38- 

1939 ALJ. 642-1939AWB fHC)889- 
A I B 1939 All 318. 
— ■ — Family arraneement—Tranifer l» fnnalr— 
LimtIet eilaU—t’ofid'ly. 


laiiB 168 = 20 Pat LT.32S- 
A IE. 1939 Pat. 406. 

Gifl—Dr/nery of Pntemon^Ezidence— Donee 

entering into traniailien of sale of land gifted to Aim— 
Sm/Keitney. 

1 he transactions of sa<e by donee of land gifted 
In him are not acts of po'^evsion although they are acts 
by which Idle to the properly wasas-eiied within ihe 
meamngofS )3. Lviderce Act. If the evidence is 
clear that no possession was given, the mtre fact that 
thedonees enieied into this iransuciion would not be 
'offiaent to establi'h the pos'e-ejor which 11 was neces- 
sary for them to e*iaMish in oider to prove a comple-ed 
transaction Cut these irarsaclions ni»y be taken into 
'■ ' ill the circumstances of the caveas 

proving or he'ping In establish the 
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MAHOMEDAH LAW 

• ■ Gifi~DiUvery of possesnou—Cift hf fatitr to 
daughlir—Dtclaration of (osstuten—Suficitntf for 
validity of gift 

In the case of a gift by a Mahon edan to hts daaghler, 
it is not necessary that the donor should physically depart 
from the pitmises with all his goods and chattels and the 
donee should then foimally enter into posse <iOR A 
declaration of poS'^e ‘'jon giten to the daughter aonid be 
sufiicient to give po<<es‘ion at any rate oithehou^ein 
ahich lived the family consisting of the donor and the 
donee {/amtj and AoKlanJ, JJ') MT NauiozI v 
NAJAF ALt bHAH 184 I C £08= 6 B It 63- 

12 BP 010- A 7V> «o, 

” ——^Cift — Delutry of 
Fathtr at d daught r h tu 
posed tobe delivered— i ed 
daiighter—Sii^clincy 

When -i per»on is present on the premi'Cs proposed to 
be delivered to him a dtclataiion of the |eiton pie 
viously pos'essed puls him info rosse«lon This pimciple 


■ ■ Gtft—Oelnery of pouesuon— Proof— Reetlolt 

1 1 ddd— Value of 

^^he^eadeed of cift its If recitesthat ibedonor 
has given up possession of all his 
donee such & It cital u Undng on tt* 
donor J C and Tyabn 

KuATCfNf' Secsttarvof state 

ILB (1939)EAr S48-179 IC 252- 
11 RS 121-AI& 1939Sl&d9 
— ' Gifl—Eiieriliati for toltdity—Atsignment of 
tnsurai ee polieits—Ct/l tfeenplele ■ 

It IS essential for the validity of a gift that there I 
should be a declaration of the gift b) the donor an ex | 
press or implied acceptance by ih« donee or on behalf of 
the donee and a delivery of possession of the subiect of i 
gift by the donor to the donee here ceitain insurance i 
polices are assigned by a husband to a nife there iS a j 


iA;uiutJ,iuiiieisuiaice >ti.i die loi pi eu 


* ■ gi/if— Iliba I il ewaz — Conuderatton not paid but 

premised— Vah hty 

The consideration far the fJtba bil ewaz must be 
actually paid and there must be a bona fide intention on 
the part of the donor to divest himself r« praesen t of 


- - •Gifl—Iiiba htl twaz ~ Presumption of zalld 

htba 

Whenever a transaction is relied upo 
hiba bil itvaz it neces'arily includes the i 

It IS a hlba valid according to Mah ' 

{Divts JC and Tyabn /) Sarhak Khaton V 
Secretarv OF State IIiR fl939)Kar 348*= 
179IC 252-llRS 124“A1B 19S9Slaa9 


MAIIOMEDAN lAW 

— Gift — Validity — Delntryef pessession~Neeis 
sstf—Gilt by Sunn! Bohra vudovs to daughter's son — 
Donee tnisior litiiig mthe property gifted dong unth 
hts mother and donor— parents of donee aliie—Gift net 
aeeompamed by actual delivery of possession nor relifi 
ftitshmtnl of (ontrel by donor — Beeital in gift deed at 
tedehtery of pesiession—Suffieteney 
' The validity of a gift made by a Sunni Bohra Mabo- 
medan nidosv has to be determined by the Alahomedani 
though as to the questions of succession and inheritance 
the Hindu Law will apply The rule of Maliomedan 
Latv that the gift should he accompanied by delivery of 


of control by the donor is effected the gift is not valid 
1 he fact that the donee is the daughter’s ‘on of the 
donor (his grandmother) and that he is a minor living 
«ith ins mother and grandmother in the hous' gifted 
- “ when the donor 

•ath, and when 
nts being alive 

* ■ nor the recital 

ed can do away 
$«jon The gift 

isinereiore inumipieie and void in law {Bro mfdd 
end Moekhn, J/'l NURBAl r ASHRASf JfAHOMED 

41 Bom LB 825-AI.B 1939 Bom 449 

■' Gift— Validity— Gift by true o’vner of property 
" n by doner 

which IS la 
e valid under 
• loes all that 

I he or she can 10 perfeci the contemplated gift and to 
enable the donees to acquire possession of the properly 
(Peniet tniyerma JJ) MaQBUL llUSAlV t- ZaINUL 
NISaBibi 182 ZC 742-12BA 37> 

1930AWB (HO)256-19S9ALJ 235- 
, A IB 1939 All 4S5 

I I — — yfarrioge-Aiitt nuptial agreement -Protation 
I for maintenance in east of disagreement — Validity 
I An agreement by a Mahomedan husband at the lime 
I of marriage providing for payment of maintenance to 
the wife in the exnt of disagreement, is not against 
//) ABBAS 

CW2I 1059 

• < (hnsUamty— 

to chrutsamty 
{Bennet and 
• ■ MA BEGAM 

.■ 39ALJ 66- 

1939 AWE (H C ) 76 
I ■ — Afarriage—Disielution — Accusation of adultery 
I —Prcnetpie of retraction — hetradton m depnsilien 
The purpose behind the principle of retraction is to 
give the husband a locus pcnitentiae before the mar 
■* ed Theobject is to re eslabli'n eoid'al 
tween husband and wife Theretractiop, 
be bona fide and not a mere device for 
t for dissolution of marriage If there* 
ind slates in the written statement that 
I Ihe accusations of adultery made by him were m,.de in 
I, afiL. ,r j|-v-» /aise he is 

■ , I lesame the 

I Again if 

' » ven If the 

I accusations made by him are found to be true he 
' withdraws them uncondiiionally the retraction can be of 
I no hefp to him because if the accusation Is true there is 
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MAHOMEDAN LAW. 

no can’ve of action for Ihe salt. A retraction in the 
deposition cannot be availed of because it is made after 
the comme icement of the hearing of the suit, 

/.) SHS'lSANNESSV KHATUN f. MiR ABDUL 
Mannef. 70 C L J. 289 


motive of conversion IS genome or a device to have the 
marriage dissolved (Aidul Qjfttm, C.J e<t/ff'es>r, 
GUL Mahomed v. ahmau Bibi. 

41FLB J a&dE 1. 

•Mjmag' — Of'io" of fuhtttf, fxtntit of— Point 
of Wnt — Knowledge of marriage— Onui — £tidener Att, 
S. 106. 


that she has the potter to repudiate the rnarriage As 
the fact that a wotr->- *’•■« »..» •ns.^M^no 

or of her right 
particular time, mo 
the harden of provi 

Evidence Act, be o ' * 

HusAI^f. Amir 
•.\farriage— 

Consent of inie— 

Under the Mahomedan Law marriage i> a contract, 
and a marnags celebiated against the ai'hesofan 
adult bride and under compulsion cannot be regarded as 
valid. The consent of an adult virgin is essential for 
the validity of her marriage among the Shaft sect of 
Sannt Mahomedins {Cetur, / ) bAVAD MOMIUDDIN 
t>. KhaTIJABI. 41 Bom lb 1020" 

A LB 1939 Bom 489 
I Marriage— Validity— MmO' girl given in mar’ 

nage iy father— Right to annul marriage. 

Under Mahomedan Law, the father of a minor girl is 
competent to give bet in marriage and that marriage is 
irrevocable and cannot be annulled by tbegirlon attain 
ing psbercy, when no fraud or dishonesty on the part of 
the father is shonn to exut {Aianl Qayeom, C J and 
Waur, J ) 2ana DlBl v Azi2 MiR 

41PLH J & K 99 
— ' —Marriage — Suit for dis'olution of marriage on 
ground of impotency— Limitauon See Limitation 
ACT, S 23 AIR 1939 Lah 454 

— Marriage —Validity — Second marriage iy 
Indian Chriitiari after conversion So Afahomedanum — 
Dnolution of hit firopirty, 

A Christian domiciled in India can, after his conver 
sion to Mahomedanism, contract a valid marriage with 
a Mahomedan wife, even though the Qrst one vrith the 
Christian wife subsists. There is nothing either in Act 
XV of 1872 or in the Indian Divorce Act wbiihnosld 
expressly invalidate this marriage On his death as a 
Mahomedan, bis properly would devolve in accordance 
with the Mahomedan Law, Neither the Casie Disabi 
hues Removal Act not S. 37 of the Civil Courts Act 
' ... . « «. - 1 J {.Henderson 

N Chandra 
CLJ S3S= 
12 BC 126= 
939 Cal, 417 

Ml nor — Guardian de facto — Powers of— Mort- 
gage With perional 'Oienaat to fayo/f decree on mortgage 
exeeutid by such guardian—Vatidily againit minor— 
Conirael Act, S b9—Speeific Relief Ail, S,4l—Affli- 
eabiluy. 


MAHOMEDAN LAW. 

No decree can be passed on the strength of a mortgage 
of a Mahomedan minor's property executed by the 
mother of the minor as (fr Arr/n guardian. A de faita 
guardian of a Mahomedan minor cannot bind the minor 
or hii estate nith a personal debt unless it can be brought 

_j-_ t. — -f t — the wants of the 

minor, the law 
of the minor’s 
T than the legal 

guardian The mother or other relative looking after 
the child has legal right to supply the child’s personal 
wants and presumably for that purpose can pledge the 
child's personal credit But a borrowing on the personal 
credit of the minor to clear o3 a deciee onamortgage 
executed by the rfr /h.'/o guardian herself on behalf of 
the minor cannot be deemed loan act ansing from the 

.* J - a borrowing cannot bind 

if the Contract Act does not 
le Specific Relief Act apply, 
49 >v uiax. ,u<. uiiuv/i ..auie to surrender the benefit, 
because a Riiiior whose property has been made subject 


— ' Minor— Mater members earrytng on iusmest 

otter father's death— Utbts meurnd by—Lsabihty 
of minor member— l/iilnation of minor's assets tn 
buttnest— Minor maintained out of intonii of buiin/st— 
effect— If males minor a partner in btisint’i. 

The principles applicable to a joint family business 
conducted by the manager of a joint Hindu family are 
noi applicable to a busmens canted on by the major 
sons of a Mahomedan trader after his death, and the 
question whether Ihe business so carried on by them la 
the same as (heir father's or not can make no difference 
in Che determination of the question of the lubility of 
minor sons for debts incurred in connection with such 
busmens If the major members of a Mahomedan 
family make profits by carrying on a business utilising 
(beiem the share of a minor member in the common 
assets. It IS open to the minor to claim a share m the 
profits thus made, but (he managers of vueb a business 
in a Mahomedan family have no light to impose any 
liability on the minor members of the family. Neither 
under (be ftfahomedan Law nor on general principles 
defining the teUtions between a guardian and a ward, 
hasaguaidian as such any power to cairy on busmens on 
behalf of his ward, especially if the buxine's is one 
which may involve the minor’s estate in ‘peculation or 
lo^s The minor’s option to claim a share m the profits 
made by his guardian by the a°e of his assets rests on 
the principle defining the liabilities of trustees, execu* 
tors, executors de son tori and de facto goarduns. 
Even if the minor has no independent means of his own, 
the mere fact that the major sons feed their minor 
brother Of support him from out oftbeincome of their 
bu'inevs wtH not make him a partner in their business 
nor make him liable for its debts. But when the major 
brothers have been constituted managers on behalf of 
(heir minor brother of Considerable properties under a 
settlement deed of their Father, the minor must be taken 
10 have b«o inimtained out of his own resources, 
though tn fact the mcome of the bus ness may have been 
used for that purpose. That would make do d 
in law, when the income from the minors 
more than sufficient to meet his . 
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MAHOMBDAN LAW. 

tkartar and P-indrani^ Rej) //) AHAMED TBKAHtM 
Sahib v MEVVAPPACHmiAR 1939 MWN 976 
> ——Mosque— Muttattalli— Office of— If can be held 
by $ocieiy regiMered under Scrietiei Registration Act 
Ste Societies Kecistration act, S 20 

60 LW 734. j 

■ ■ RtUgteut office~SueettstoH— -Right of femaltt— 

Asian— Mujdvarship — \VomaH~i( tan hold 

A leligious oOice can be held by a nonan under (be 
Mahomedan Law, unless there are dunes of a religions 
nature attached to the ofli e which she cannot perform 
In pstson Of by deputy Where the duties of M-tawr 
consist of reading the Fatiba, oRering prayeis and 
incense and looking after the general management of a 
shrine or /fi/jx female tuc'ession is no! barred, and a 
female IS entitled to succeed to the Afuta^arkt land 
iLoiur,/) IIOSAINBI S' ‘lAVAII KMAIRUDDIN 

41 Bom LB 876- AIB 1039 Bom 487 
— Sucetsiion~Daughtirt' (litm~~Dtftating of— 
Grounds 

Where the daughters of a deceased Mahomedan claim 
possession according to their shaies oxer the property left 
by their father such a claim cannot be defea ed eicept 
by reason of some act of the ^ '■ *• 

daughters or some act of the dai * 


MAHOMEDAN LAW 

HANUMtr AT^OR^^Ev General Palestine 

ig39AO 608>’183IO 101 = 12BF 47» 
A LS 1039 P.C 185 (P 0 ) 
^^—IVak/— Constitution of— Use of term tvaif, if 
neeeitarf—Dediealion, if s e essary. 

In order to constitute a Wakf it is not necessary that 
the term *wakf’ should be used Nor Is it necessary 
that there should be an express dedication of 
the property to the ownership of god iZia-ii/-//asan 
ssul RaJhaKrnMna SnvaUava, JJ) HAIDER tIUSAiN 
*> bODAMA PRASAD 184 10 127 = 

12BO 85=19390WN 858= 
1939 0 A 703-1939 AWB (0 0) 182 = 
1939 0 LB 681 

— IfaH— Creation— Deed failing tn great part at 
totifnaiua—Jf ean it upheld as valid lestamentary dit 
pjsilion 

A »altf can be made by will There is no reason why, 
because a deed car not operate as regards some property 
as wakfnama it should not operate as regards that pro 
periy asanill within the limits of the tesiameiiiary 
capacityof the senior or testator Therefore the ques 
lion Kheiber a deed failing in great part as a wakfnama 
fa" he k»ld f'x'xd a« a v»i t— i — i-v 


1939ALJ 642-193 •* < ^ ‘ ‘ ' 

' Waif— Creation of—Eudtnee—Plea of undue 
mfluenee—Onus 

Where a dccument creating a waqf executed by a 
deceased person is challenged by one claiming under 
him on the (round of its having been brought about 
by undue influence the onus is on the person challenging 
to prove that the documeni was signed under the undue 
inlluence of the opposite party or others acting on 
behalf of the Mahomedan community (Cord Rorter) 
MaHBUB SiNCH V ABDUL AZIZ KHAN 

I LB (1939 Ear 6}(P C )-43CWN S52 = 
1938ALJ 1223-6BB 157 = 1939M'WN 15 = 
19S9PWN 67=41 BomLB 668= 
1938 A WE (PO) 208 = 1938 OWN 1216- 
19380LB 49D-17810 586 = 
A IB 1939 PO 8fPC) 

' “ ‘•Jf'agf —Creation of —Muslim grave tiiilhin 
private enclosure of Hindu— No proof of chadar, nrs 
etc —CharaeUr of property 

Where U is found that a grave of a Muslim is situat* 
ed in the midst of a private enclosure belonging to a 
Hindu and where the claim of the Mabomedans to Ihe 
performance of urs and offering of thadar have not been 
“ * '■ ' mere fact of 

• ' . of the land 

■ ■ character of 

Verma JJ) 

■ ■ BA 636= 

: 1 . \I.J 116= 

.* : 1939 A 219 

selytoitcan be brought by a beneficiary But It is 
onlyinspe ul circumitances fhata beneficiary and not 
the mutwalli Is the proper plaintiff by whim oever 
brought the right a serted by a «an brought to recover 
for the wakf property held adversely to it is the right of 
the wakf Itself and it is a«'erted on behalf of all mte 
rests therein wheiher present or future absolute or con 
tlngent {.Sir George Rankin') SAADAT KAUSL 


— •‘• tf ’akf— Dedication —Proof— Lonruse’' 
Dedication may be established by user for a long 
tune Where on a poriion of a village shamllat a 
kbanka was allowed to be built, a number of people to 
be buried and a bsradart built for me in connection 
with the hhanka and kothas constructed for the con 
venience of travellers and other worshippers of the 
shrine without objection by the proprietary body. 


'■ ” Sueeessten— Nephew 
If a Mahomedan dies leaving a daughter and nepheas. 
(be nepheas succeed, if they succeed at alt merely as 
re*iduanea {Sktmp j) Ismail v Rashid 

41PLB 672-AlB 1939 Lah 625 

— SueeesiiO's — Sunni Mahemeian— Amount in 
Rrovident Fund— Right o( lueetssion to — J/ tefongt to • 
nominee tolely or to all the hurt 

Provident fund moneys are the property of a deceased 
employee and pass on his death to his hens whoever be 
nom naied by mm for Ihe purpose of receiving the 
moneys from the fund and for giving a full and suAcieni 
quittance to the fund Hence the moneys standing lo 
the credit of a deceased Sunni Mahomedan in ihe Pro 
vident Fund at the lime of his deaih are part of hi* 
estate and sobject to the personal law of succession of 
the deceased as a Sunni Mahomedan {Davis J C 
aniTyabii.J) MT LATiFANBaI p MT SaKINa- 
BAI 18110 770-llBS 240= 

A 1 B 1939 Siod 107 

— —Wakf See alto MusSALMAN WaKF ACF. 

— Wakf—Benefciaries—hight to me 

Wakfs are made of very different kinds of property 
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that all ib»e fa^s, iaben ioj«ther, veie clear 
proof of dcil.cation. (,Tek Ckanj, J.) GKULatl MOMV 
Ud-DiNp MaHaumau Din. 41PLR 28S= 
A.I B. 1939 Lftb S13 

' (rrateJ, 

A vakf can be created by ora] declaration anddedica 
tion I^ut nhete «alcf is made by deed ibe provtsims of 
S. l7(l)(*)and S.49. ReRi'traiion Act, inu»t be en 
forced {Mu Bu anj Mottly, JJ ) Daw El'J tr. Daw 
ChanTha. a IB. 1939 Ban? 365 

■ H'.ikf—yulawolh—Afp •iHtmeuI ef —Oiit'itt 

Judge tav — Pa-oer et ia atpaml i» tH-nmirf praet 
di Hg—PxTJieT ti apfeiHl Deputy Matjtiulh «r t-t JeetJe 
right It tuceetJ a AtulalMtlt uuJerJetd tf wakt — 
PrteeJure. 

T. : , ...A nnxitnn il.»» ikp Mahfimedan fan 


MAHOMEDAN LAW. 

Under the .Mahomedan Law the property dedicated 
rau>t be of a reasonably perinanenc character. Above 
all the waqif must be the owner of the properly Ocher- 
«i»ehehasno permanent control over that property 
and Its dedication Mill be invalid 1 fence a Mahomedan 
«idun uhots m possession of her husband's property in 
lieu of duuer has no right Co dedicate that propeicy. In- 
vestments in Government securiiics and shares m com 
panics yield a regular income nblch can be expended on 
Ibe Riainleoaiice of the objects of Ibe uagf Itui j/ on the 
other hand, a sum of money itself is dedicated and it is 
to be spent on the maintenance of the objects of the 
naqf It will be exhausted before long and it cannot be 
said that the propel ly dedicated is of a reasonably per- 
manent ch iractec as required by law. Where a widow 
in po'session in lieu of dower dedicates the property to a 


under the deed of wak 

Judge as a principal Civ 

has. by virtue of his poi • ■ . 

appoinling Mutawallis 

has no pjwer irt a summary pro-teding to appoint 
another AfutawaUi in place of one who is in ©ihee Thu 
can only be done in a suit in'ineud either unOerS 92 
C. P. Code or under the K«ligious Endowmems Act 
Appointments in «umm<ry proceedings not being 
appealable, ahnulJ be made c niy in eases of emergen y 
and must ^ subiect to the result of any sun. 1he 
District Judge has however.no ]urisdiciion to decide, in 
a summary proceeding, the question whether under a 
vakf deed of the founder a pirucular candidate is emit 
ledtoau.ceed as Mutawalli m succes'ion 10 the Iasi 1 
Mutawalli. bu h question can only be de-ided in a { 

^ ..1 .— .......I, . k«« .ks n...... , Jgdge 

* andidate 

I rawakf 

■ /) BiBI 

ZOMRAP 6IBI HaB RUNNISSA 

18 Pat 417*»l939P WN.723-20PLT 863 
■ I iy<ijf^Shith Ltta—Enioymentof enlirentufrutl 
tf iBtgf P'eptrty ejt'tuUVely re erVeJ It •••»»» '... • 
Ufelime—Righti tf ritautni it etmmef • •••■ 


AIR 18S9 SlBd 22 

Wukr—Transferee. ifdeityr mut mIIi 

Whenawakf is made, the right of the wakif is 
extinguished and the owner hip te Iransferved to the 
Alnnghiy. The transferee is iherefote ihe deity and 
not the mutwalli who is meielv a manager {Mya 8u 
and Mtuty, JJ.) DAW CiN V D »W CHAW ThA 

AIR. 1639 Baog 365 
■ " * Waff—yjl$ililr—CenJ liet/s—fVtJ-vt m pee-M* 

ntu m htu of dtwe'—lf etn dtdietli—Dednalteti tf 
mtury ifoitdtpAeu reetgnt‘J—S'‘il *f rettd$uriet~~ 
LiaMiiy It evutniute itwirdi dtwer deit. 


■ Hamsun- 

A S22» 

’• ■ LJ 138a 

Itov A.vv IV. txA o ; lu< -as l.sl. ai<39A 319. 
'■■■ ■ \yjkl~-yiilidity— Creation by one in tniairaisei 
eireomifun-et 

Awakf created by a Mahomedan in embarras<e<I 
circumstances IS not on that ground a void tiantactioii, 
{Tktm,C / and Gtngt A/atH, J ) ZaMIR AHMADti. 
Qamar UN NlSA 1939 AWE ill 0 j 600- 

I , 1936 A LJ. 1069, 

I Waif-^Vahdity if affeeted by luhtepueHl tanduet 

\tfhiiriiH pareelling tut the wekf preperty among 
' lAemie/tei 

The validity of a deed of wakf la not affected by a 
•obsequent arrangement by the hetri of Ihe wakif by 
whkh the wakit’s estate including the tsakf property is 
parcelled out among them. {TAtm, C. J, aid Canga 
Njth.J.') Zamir AHMADo QaMAR*UN NISA 

19d9AWR (110.)&00>1939ALJ 1069. 
■ “ ‘tVahf—Vahdiiy^Jnvatidity in part^/f render! 
xph-de tuvilid, 

A wAfnama muv be valid as reeards some property 

I .1 . « V . • 1 ' the 


properties 
■ not re* 

■ peity, the 

ewakfas 
IS bad by 

• • ■ ■ t therein. 

. HUSSIIN 

■ ■ i Sind 322. 

'til by let- 

mHttMHt — t//e,l on tahdiiy ef wj*/ <>• 

It IS one of the essen•lal^ of the validity of a arakf 
that the settlor as sn.h muM not reserve for himself any 
intevesun 'he Vfikf If he re<erves vnch intere«t the 
wakf IS void Whether a wakfnama IS or is not valU 
by rea«Qn of a reservation by ihe settlor of an interest 
10 himself in ihe dedicated property drpends upon the 
words of the deed it-elf and a breach by the mutwalli 
or tresteea of Ihe trust does not render the trust invalid. 
If the «ertl IT reserves an in-ere,t in the dedicated pro- 
I periies rmt to himself as settlor but to himself as mat* 
[vaUi, bis remuneration as mutvralb must be Cocsldered 
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MAHOMEDiN LAW 

in relation to the value of the dedicated properties and 
Bot absolutely or in relation to needs or expenses of m 


of the dedicated properties or h far in excess of his I 
remuneration as mutHalli the wakf is Invalid (Omt 
C J andlVtston /) ABDUL IIUSSEIN MOOSAJI o 
SuGRABAl A IE 1939 Sl&d322 I 

' - 'W-iftf — Validity— Rule ngannl perpetuity— 
Special rule from generation to generation — £^eet \ 
of 

A vrakf Is not governed by rules aga nst perpetuity^ 
and succe sive future life interests m favour of unborn I 
persons are val d by the Mahomedan law of nakf The I 
special rule from generation to generation has no ex i 
ceptlonal effect to make the particular descendant nhose I 
interest accrues thereunder tale by purchase and not by . 
limitation (Sir George hankm ) SaaDAT KaMEL | 
Hanusi If Attorney General Palestine 

1939 AO 608-18310 101=12EPC 47- 
AIE 1939 P 0 186(PC> 

' - '\Vakf~Validit^~M akf tn retpeet of undivided 

property 

Under the Hanafi La* there can be a val d wakf m 


I MALABAE LAW 

MALABAR COMPENSATION FOE TENANTS 
[mPSOVEMENTS ACT (I OF 1900) S 1^— Scope 
‘—Agfiemtut by tenant to pay lanilord full 
treet sponlaneotuly graven cut by h «— 

of the Malabar Comoensalion for Tenants’ 
Improvements Act merely prevents a tenant from enter 
in£ into A contract which takes away or Iiniiis his right 
(o n ake improvements and on the termination of the 
tenancy to claim compensation for them in accordance 
with the Act The sect on does not preclude a landlord 
and tenant from agreeing that the tenant shall pay full 
compensation when he fells trees spontaneously gronn 
during the tenancy and the felling does not constitute 
an improvement to the holding (Leaeh C J end 
Somayya /) SREEDEVi r kURlKKAL 

ILE (1939)Maa 995-60LW 418= 
1939 MWN S90-AIR 1939 Mad 934 = 
(1939)2 ML J 680 
MALABAR -Adaption— ken lit ef—Natr 

tnrsosd— A^frstten tf memitro of eon ianead 
an»iher~Ktghte tn natural family— ff retained— 
Claim to m^mtenanee from natural tarttad— Sustain 
ability — Custom — Putravaketam prtperiy 

Malabar Lan is essentially a cu tomary law When 
a person is adopted from one tarwad into another it 


t» * From 
piece of 

land IS dedicated to be used as cemctary or 3 place 
to bu Id a mosque on (he dedication for construe 
tion and endowment of such a mosque or cemetary is 


within the strictest liniis (Mukhenea /) MD 
AYUB ALI V AMIR Khav 181 1 0 76= 

IIRO 772 68CLJ 472 = 43 OWN 118 = 
AIR 1939 Oal 268 

-Will— Power of ap 

Validity— Dental of tuck 1 

The power of appointm 
power Such a delegation 
Law m marriage in divorc 
recognition shows that ad „ 

contrary to Mahomedan Law and as such a power to 
appoint an heir may be given to a legatee by will 
Such a power wonld be denied only if U is against 
public convenience if tnisch evous or *■ 

general principles of hfahomedan Lav 
exercise of such a power (Thomas J 
KhaNv nawazish Ali Khan 

- - i - Will— Validity-Determination of share of astets 
of testator— Taluqdart prof erty — If eonbitaksn into 
eonsideralion 

As the Oudh Estates Act has laid down spenfic rules 
for devolution of taluqdari property and has in th s res | 


be decided by having >ecoor<s to evidence as to 
custom 

Hold on the evidence in the particular case that no 
custom was made out which would support the claim 
that the adopted persons who belonged to the Nair 
’ erty of the 

r adopt on 
tarwad to 
childrens 
ssam pro 
V KelU 

•' W 581- 

AIR 1939 Mad 664=(19S9)2 MLJ 697 
" — Gtfl—Nair tarwad — Pnrthate of propertiesby 
brother tn names of sisters— Estate taken— /oint tenancy 
wth rights of survivorship— If treated— Presumption 

■red in the names of 
funds provided by their 
■ a bene&cul interest in 
presumption that the 
rights of survivorship 
To SO hold would be to apply to Indian conditions an 
English rule of conveyancing which does not apply in 
Ind 3 Joint tenancy with r ghts of survivorsh p is 

uire 

part 

be 

said that there is no tenancy in common from the mere 
fact that the sistefs are made jo nt holders ofthepro 
perties in the documents of title (IVadsvjorth S') 
Koran*- GoviNDAN nambiar 18410 672= 
1839 M WN SS1=AIE J939 Mad 479= 
(1939)1MLJ 604 
-hflckarth— Grant of— Properties 
en Kanom and properties held on 
e — Single melcharth comprising both — 

anted by the karnavan of 3 tarwad Is 
ground that U comprises properties 
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StAT.AB AB LAW. 

wbich nere the sabjtct of a prior kanom and also pro 
perues which were previously the subject of a venimpat- 
tora lease, when the cuitomary period of the prior kanom 
and verampattocu lease has expired. The fact that the 
two sets of properties have b«n included m the new 
inelcharlh does not invalidate the transaction. (I’euiMa 
tulia RSiond Abiur Rahtnin, JJ-'i MxNAVKDmv 
V’EERAyAN UNNI. 1939 M WJT. 158« 

AIB.19S9Mad 751 
— T^nolJ—lCariiaiian— Right «' • 

tirwjd It iui/s—Ri^Al ef tuniof PU 

larnaziart under O, 1, Ry 8, C. R 
junter menbers— Heath of iamaian— . 
vtag tlointitfi taeenltnueanJ proiecult suit — Cireum 
stances to be shcnon. 

Under the Malabar Law, except under very special 
circumstances, no junior member should be permitted to 
usurp the functions of the karnavano! a laiwad. The 
fill n o of a suit by the junior members on behalf of the 
tarwad amounts to an interference with the karnavan's 
power of management. Where the karnavan has dis- 
abled himself from suing, the Anandiravans (junior 
members) can bring the suit An alienating karnavan 
Would not ordinarily be expected to bring a suit to set 
aside his own ahenation, and that would be a special 
circomstance entitling an Anandiravan to sue. There is 
no distinction in this re'pect between a suit to lecover 


has csased to do so Where the alienating karnavan is 
dead, no junior member should be allowed to bung a 
suit without alleging misconduct on the part of the 
succeeding karnavan or without stating that he was con 
suited. All that the junior members need show is that 
the karnavan was approached but refused to take action ' 
It is cot necessary to go into the question whether the 
karnavan rightly refused or not Wnete the karnavan | 


MALABAB LAW. 

It cannot be held that a junior member of a 
Malabar tarwad has no right to maintain an action for 
the removal of the karnavan except in conjunction with 
all the other members of the tarwad. It cannot be 
denied that every member of a tarwad has a right to 
see that the tarwad affairs are conducted by the karna* 
I van properly, and if he finds that a karnavan has not 
; been acting m the interests of (be tarwad, he would have 
j the right to sue for his removal But all the 


which be IS interested with the other members jointly, 
and he IS to do so not in hi$ individual interest but in 
the inteiests of all the members of the tarwad as weU, 
{Abdur Rahman, /) SANKARA VaRMa RAJAS'. 
RAMA Vabma Raja. 1939 M.W N. 832= 

50 L.W. 375=A,IB 1939 Mad 902 = 
(1939) 2 M L J. 606. 
•' Tartiiad—Tatazhi—Thavathi property or sep- 
arate property— Presumption — Property standing »« 
name of member — ff/eint property— Trade earned on 
hy tarnavon or member unth eonisnl of ether members— 
A' 9 >“iition made by such karnavan or member— If 
teparate pr-ipirly or thavatht property 

There is no presumption that when a family is joint 


1 1$ joint family properly to establish the same Where 
I It IS proved or admitted that a family possesses sufficient 
I nucleus with the aid of which the member might have 
I made the acquisition, the law raises a presumption that 
It IS joint property, and the Onus IS shifted to the parti* 
colar member to establish that the property was acquired 
by him without the aid of that nucleus Where with the 
consent of the other members of the family an individual 


chose to bung the suit under r> « j» I .i.-. .u.. i 

make any difference It would ,* . • • 

to apply for leave under O 1, ' ' • t « • ’ >1 

much more so to allow the junior • ' I 

hvta as plunliKs, because as the head of the latwad, he ! family laoneys m his hands, it 
would fully represent it -pt-n f-— -« p--* _,r— 1«- • I r,- • -*•- 

under O. 1, R 8, in fact, ‘ . 


legal right, and there is no ■ 

succeeding Karnavan is k » ' , 

decessor The then karnavan by electing to sue cannot . 
annihilate the right of his suece'sor to be the month piece 
of the tarwad and to represent the tarwad m h'S own 
person. But where the succeeding karnavan fails to apply I 
to bring himself on record within the period of limita | 
tion and the suit iv in peril of abating, the failure to ' 
apply would bring into danger ihe taiwaid's right, this 
Inaction of the karnavan affords a •pccial ground I 
which would Justify the prosecution of the suit by the | 


fumor member — Maintainjbilily —Jotnier of all e^her 
members— Neeessily 

Y. D. 1939—33 


used ID the trade or 
he family allow the 
member to acquire 
vtedge ihat he has 
may well be that the 
those moneys, but the 
' therefrom for himself 
roperty or joint property, 
xmuntable to the family 
for the moneys so utilised by him Such loans would in 
fact be loans or advances made bv the family lo the 
individual member or karnavon or manager The mere 
fact that the karnavan or manager or individual member 
mixed bis pnvate funds with the family funds would 
not eSect a blending so long as accounts are kept and no 
presumption can be raised that the member intended to 
utilise bis private funds for the family or tbavazbi and 
that the acquisition must therefore be deemed lo be on 
(y enkataramana Roo, 
• ■ ■ ■ (1933)M.WJf. 4 = 

. ■■ ■ '(1939)1M.L J 303 

■t family property— If 

(The ordinary presumption is that all joint property is 
partiUe and Ihe rule of parti bility must therefore prev 
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MiLABAE lESANOT ACT (1930). S 20. 


MABWAE C P CODE S 11 


in the absence of eMdeiice that so iie other rule is 
recognised by a patticuUr community as binding upon 
It There IS no rule nhich sa)s that propeity belonging 
to a family of Thiyia r of Calicut is impartible It is for 
the party setting up a custom of impartibiliiy to prove 
It In the absence of such proof the ordinary rule of 
partibiliiy will apply ySoiuyyj, J) KRISHNaV » 
Ramanatha Ivek 60 Sll (2)- 

1939 M WN 1037 = (1939;2MLJ 718 
MALABAE TENANCY ACT (XIV OF 1930) 

S TQ—itoPf—Suit tar rriiemp ton «n [rounii not tfe 
eified~M4iintatndbility—Contra<t bttuetn p^tUti tn 
canststtnt vitth j4et—£jielian jit iatii af—A'ipAt ta 
The terms of S 20 of th* Malabar Tenancy Art quite 
clearly prohibit any sail being brought for eviction of a 
Kanomdar except on any of the grounds specified there 
tn, quite irrespective of any contract or bargain between 
the parties It ts clear that the Act vras intended lo 
supersede the customary and contractual rights liatnii 
ties and incidents pertaining to the vaiious forms of 
land tenure prevailing in th“ district to the extent to 
which such rights liabiliiies and cusio-rs ran coiner I 
to the provisions enacted therein {Paiantali Sostrt ' 
/) CHAhDU® Sankakan 60 LW 695 

'■■S 20 (fi)—'APpJitahlily— Pipit to iruetSt of— 
'Landlent ' '-Afiamnp — /futiiianaot —Sub*tput"t 
tanoiH la anotA'r—AiteMei of uitornmutt ty iuth 
katomdar to kanamJar— Right of tattif to eUtm btntPt 


efS 20(5) 

A subsequent kanoradar from a jenmi who has already 
granted a kuatiikanom to another tenant ■ ' '' 

lord within the oeaning of S 3(ii)of(b '* 
aney Act so long as th* kLxhikanomdar 
to him, because nntif the kuzhikanomdar 
kanomdar, he cannot be said to hold the 
kanomdar The latter cannot therefore daim the 
benefit of S 20 (5) of the Act which ts available only 
to the landlord \.Laksh<notia Kio /) Mannan e 
MaRIYAMMA 19S9 ai W N 382-49 L W 490- 
AIB 1939 £lad 605-(19S9) 1 M L JT 612 
MALICIOUS PBOSBOUTION Sttfavi 
MALEANA — Redaction in case of rem ssion of land 
revenue— If available Ste LANDLORD AND Tb*iant 
-MaLKANA 1839 O W N 901 


•Mt^T L'^hX.—Adottion— Father, v>h.ther can go in 


— gppeal to three 
—Grant ef 


Darbar — Cerlifieate of fitnest 


goes back to the Jagiidar. (Pan/timal and Siiihdeo- 
naraim,JJ'\ BHUPALSI^GH t; MaDHOSinGH 

1939 riLE 221 (CIt) 
— ■Pnncip es in T P Act — \pplicability See 
T I ACT, i> 51 1339 M L E 1 (Clr ) 

MABWAE BHOOLAWA EDIiES OF 1915-»'dr 
eker include Jiaraihiti 

The Bfioglana Rule* of 1915 relate to mortgages 
known as Bhoglawas and are not applicable to the case 
of a ilaraskati DaULATAIUL v liARlSlNGH 

1939 MLB 9tIE) 
MABWAE CIVIL PEOCEDDEE CODE.S 11— 
Competent Couit—Faluaticn—O-rr taluotien of sub 
uquent suit by addition ef unsuttainable claim— Effect 
of 

A per*on cannot avoid the operation of the rule of 
*vr/«/rr<f/f by including in a subsequent suit a clearly 
unsnsiainable and therefore not a /fi/r claim and 
bringing It in a Court of higher jurisdiction (Aatuii 
Kithore C J and Suihdconarain /) UDviRAJ v 
ShekSinch 3939 M.LB 27 O ). 

S 11— Court of competent /urisJietien"— 

I Meaning of 

I The words in a Court of jurisdiction competent to 
' try such subsequent suit most be construed to refer to 
the jurisdiction of the Court at the iimewhen the first 
suit was bcoagnt that is to say, if the Court wbi-h tried 
the first suit was competent to try (be subsequent suit 
if then brought, the decision of such Court would be 
conclusive although ou a *ub»eqoent date by a n<e ta 


Judicata 

The provisions of S II C P Code are not expressly 
inadeapplicabl*to execution proceedings but tbs pnn> 
ciplea are applicable Consequently it is incumbent on 
the judgment debtor, when he receives the notice of the 
application for exeraiion made by the assignee of the 
decree bolder to come forward and rai e any objection 
that be may have to the execution of the decree by the 
assignee and if a point has not b^n raised at a previous 
stage of the execuiion petition it becomes barred by 
principles of constructive res judicata and Cannot be 
allow^ to berai ed subseqaenlly (A'u^oa/ Kishore.C 
/)BllERON«ALr D££PRA7 

1939 MLB 185 (Cl7) 

' -S 11 — Rent Suit— Decision as to ftr/r— Res 
, Judicata 

Id suits for tecnrring liabilities, eg a snitfor rent, 
ifthe issue involved is as to the plaintiff's right to 


—^Jagirdart— Succession among — Chhutbhas co penod But if a direct issue was raised and deaded on 
grantee dying tssueless—Jagir grant, whither reverts the question of title and that question was gone into as 
to Jagtrdsr j if the nght was sought to be decided onve for all and 

It IS well known pnnaple of successic ‘ ■ * 


. * • «arwr«f. /) DUBGIA r TH1KAN4 MBYARl 

•. - 1939 MJxE 169(017) 
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MlRWABa.P.00DB,3.11. 1 

S. 11 — Suisefuent suit mare txlmsive—Kes \ 

jadicata. 

Where the subj'Ct matter of the snb<eqaenl suit was 
not identical wi h that of the 
was much mare extemive, helJ 
will not be barred by ret luJicj 
J.ani RintitmalyJ.) DHAR^ 

1939 M L R. 39 (C ) 

S 11, Expl 4— .Vi/4r an I 0 isht—Dutf or 

party I 

A party is bound to bring forward the whole of his ! 
case in respect of the matter in litigation. He cannot , 
abstain from retying upon or abandon a ground of claim I 
and afterwards make It a cau<e of fresh suit in respect 
of the same subject matter. JCuMert, C.J.ani 

Sukkitonaratn, J.) UDaIRAJ f. ShEBSINGH. I 

1939 MLB 27(0) I 
S. 20 — Cauu «/ action arising and tame of\ 
defendants hvtng eutvde lurndiclun ef Ceurt — Ltate 


UAEWAE 0. P. CODE S. 116. 

//.) Rughnathv. Fatehsinch. 

1939 MLR 21(0.). 
■ "S. 39 (1 ) — T ransferee Court having no pecuniary 


i exceeds the limits of its pecuniary jurisdiction. (Admi/ 
\Ktth0re, C J. Raniitmai and Siiihd'onaram, JJi) 
RUGHNATH p. Faiehsinoh. 1939 MLB. 21C0.) 
- S 60 {^—Execution against legal representa- 
Ine — Rurltn of proof. 

The legal representative of a deceased ludgment-debtor 
against whom the decree is sought to be executed, i< 
liableonly to the extent of the property of the deceased 
which has come to his hands and has not been duly dis- 
posed of It IS for the decree holder toprote m (he 
61st instance, if the legal repre'entative denies having 
received any assets of the deceased, that the deceased 


exercising its powers to grant or refuse leave to sue, the 
question c( convenience of the parties should be taken 
into consideration (^Nawal Kithort, C/) MST 
NE-NIP KlSHENLAL 1939 MLB 121 (ClV) 

• »S. S4 ^Ground for transfer— Prertonr exfireitton 

of epimoniy Court 

WheretUs Court ha« evpre’ied Its opmion regarding 
the right and title of a party to (he subject-matter of 
the amt, it ii fit and proper that the ca'a should be nub- 
drawn from that Court. (A'aW Ktthare, C.J) 
SERAIMALp PlRTHlRAL 


1939 M.L R 243 (ClT ) 


'S. Zi—Trantfer of ease— Afidovit— Duty ef 
Court to give detailed reply 
It IS the duty of a Court, when an aftdavit is sent to 
It, to give a reply iTi full details The reply shooid, as 
far as pos-lble, not be vague and indefinite It a full 
and detailed reply is not given to (be affidavit, there 
would be ample juaiification for ik.>» .v.. 

Contents of the affidavit ate not 
Kishore.C J) TILUKCHaNDP Ml 
1939 I ■ 

— — S. 36 — Costs incurred in 

Court of tVards—Plainliff'i right to- , , 

Aet.S 33. I 

Under S 33 of the'" • ‘ 
imperative for thecredi 
Court of Wards and 
of the Act that this cla 
determined by the C 
notified to the claimant . 


ieuj Mijiv ala totv > 
'-5 Z9— Transfer of decree— Of/e lion to tan, 
diction of transfuee Court— Proper forum 

An objeaion as (o juri-diction of transferee Cmtrt to 
execute the decree sent to it for execution, should be 
raised in the transferor Court (1 e ) in the Court which 
passed the decree and not in the transferee Court. 
\!<fa'j>al Kukore, C.J Raniitmal and SuihJeonaraim, 


, THIKANa RaIPOR f. GaNESHMAU 

I 1939 MLB 190 (CfT ) 

S 81 {ty—BxeeuUon against Jagir land— 

I Fowr of Court to grant lease 

According to S Si (e), C P Code, it is open to a 
I Court to order execution, in addition to the modes 
I provided m clauses (u) to (d) of the veetlon, in such 
' other manner as the nature of the relief granted may 
require Consequently m execution of a money decree, 
the Court IS competent to direct execution by granting 
lease of Jagir land to the decree-holder, as the land is 
not liable to be sold end the judgment debtor is himself 
competent to give the Lnd on lease {Pfg-oial Knhore, 
C J.) TH BlJAtSlNOHt- GULABnASROOPRAj 

1939 MLB. 194 (C17) 

——8 \tS— Interlocutory order— Etiisien. 

Ordinanly, chief Court Will not interfere m revision 
from an interlocutory order w here on the plaintiffs refu- 



XVS— Order apPeatalte — Hevmon. if com- 


luoit M L L Ibn tUlT ), 
3 115 — Order refusing to prosecute party tr 

der granting or refusing sanction to prosecute a 
r a witness in a civil or revenue proceeding is 
revision under S 115, C P Code. (.Afawal 
• C J . and Ranutmal, J) AlDAN i. MST 
1939 MiJ: 65 (C ). 

— S 115 (c) — Scope of 
Clause (<}of S llS, C. P Code, has beer, pjrpose'y 
and advisedly left fn indefinite hnguags in order to 
empower the chief Cvurt to interfere with gr-^s and 
j palpable errors of '•uliordinate Courts and to priient 
I manifest injustice in non appealable cases, A. I U. 1926 
Cat 530 Foil, {.ffttvsal Ktshare C.J. and Kanutmal 

I/.) AiDANi' MST. Lau. 1939 M EB 65 (C.). 
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MARWAEO P CODE S 149 
I S \i^-^Diteretienaf Court~hxfrate cf—tn 
ability to raise moniy—iyAet/nr suffiatnl ground — 
Court Fees Met, S 4 

Where an appellant deliberately and to suit his omi 
convenience paid m ufficient court fee on his appeal the 
Court could not exercise its discretion in bis favour and 
give the appellant time to make good the deficiency 
Consequently inability to rai'e money is not a sufficient 
reason for the exercise of d scretion ve'icd in a Court , 
under S 149 (A'jioa/ /^isAere, C J and Sttkk itona 
ram, /) BIJAISINGH OF TALLI V ZORAWaRSINGH 

1939 MEB 172 (Civ) , 
*■ ' S 151-^Fesloration—/HiereHt fiouer of Court- 
Execution application liiimiited im default 
The Court, in exercise of its inherent power under S 
l5l, C P Code, 19 conioetent to restore an execution 
application dismissi 
the ends of justi 
remedy may be 

prevent the Court from exerti inj; its inuetent /a/jsuif 
tion if a proper case for restoration has been made 
BAllfStNGH U DEVlSlffCH 1939 fll Ir B IfiS (CJr > 
0 1 B B—Frmeiple and applieaitliiy 
O 1, R 8 is an enabling rule of ctonvemence pres 
crtbing the conditions upon which persons when not 


absent parties in such of the ways prescribed as the 
Court in each case requires while liberty is reserved to 
any represented person to apply to be ro^de a party to 
the suit The direction of all the e matters is placed in 


their privies MOOLSINGHO SA^IGIDA^SINGH 

j939»rtK kik; 

I III — 0 1|B 10 — plaintiff claiming to be aiopted son 
of deceased — Adoption disputed— Reversioners, s f proper 
parties 

The plaiutiS claiming to be the adopted son of the 
decea'^ed sued the defendants for rent and possession on 
the basis of rent note executed by them in favour of the 
deceased The defendants repudiated the plaintifis 
status as the adopted son of the deceased Another per 


MABWAE C P CODE O. 9, E 13 
General allegations of fraud however strong the 
words in which they are stated may be if unaccompani 
ed by partuulars are irsafficient to an averment of 
fraud of which any Court ought to take notice {Afawal 
Kishare,C J) ABDUL GaFOOR t ParSRaM 

1939 MLB 12 (0 ) 
" ' ' O 6 Er 14 and 15 — Co plaintiff net signing 
and tenfying plaint — Effect of 

Failure of a co-plaiiitiff to sign and verify the plaint 
does not affect the presentation of the plaint and the suit 
must be deemed to have been duly instituted on their 
tiehalfl/ It was fifed with their krowfedge and autho 
ntjr (Panfitmal,/) MayaCHANDo UMA 

1939 M LJ6 207 (Civ ) 

' ■ ■■ 0 6 E Ifl—Aneniment changing cause of 

action— Permissibility 

' an entirely new 

uid require total 
■ posiie party and 

tioB« will not be 

I allowed The cirdinal maxim of the law of amendment 
I IS that one should not amend to as to change the cause 
of action {.PPavial Kishore C J and SuihJeonaraiii 
/) KiSHENLal p jASRAJ 1939MEE70(O) 

I — — O 6 E 17 — Duty of Court 
I Under O 6 R l7, C P Code, net only is the Court 
I « ^ jy,n.. *<•.♦ » n— i.f a duty to allow *uch 
real question in issue to 
dment will occasion no 
such as cannot be com 
terms to be imposed by 
ligent or careless the first 
he proposed Amendment 
' the amendment should be allowed without injuiiice to 
the other party AIR 1935 Mad 1S8, Foil 
'(Ransstmal /) ElRDlCHeNDt' SaMARDAR SINGH 
1039 M Ii B 4 (0 ) 
“ S 2— Diimissal of suit under— Fresh suit 

of a suit under O 9, R 2, C F Code, 
titute a bar to the institution of a fresh 
itne cause of ar-tton (//aval Ktshore, C / 
and Suihieonaram, /) MOTIDANs- POOSARAM 

1939 ML E 237 (Civ) 

0 9, B 7— Neifappearanet of defendant— Court 
Jtreetmg^ pane proceedings and adtourning ease to 
another date under O 17, R 2 — Defendant, uhether 
can apply to have ex parte order tel aside 

O 17, R 2 empowers tbe Court either to proceed to 
dispose of the suit in one of the modes directed in that 
behalf by O 9 or to make such other order as it thinks 
fit The last expression may be interpreted to mean tbe 


'■ O 2 E 2 — Applicability 

O 2 R 2 requires that if all rights arising out of tbe 
<ame cause of action are not sued for together the por 
Cions abandoned cannot be separately sued atierwaeds 
Conseouently it does not bar a claim founded cm a cause 


Particulars-Necesstty (or 


Ibe provisions ol O V, u V, L P Lo le wouuaiJpy 
only when the plaintiff iq the former suit is the plaintiff 
ID the subsequent suit and not otherwise IJtaniitmal 
and Sukhdeonarain, J J) BhOPALSINGH v MADHO 
SINGH 1939 M L E 221 (OJv ) 

——>0 9, B IS — tx parte decree, setting aside of— 

• Ibe Court has 

• on the appli- 

o deposit tbe 

I decretal amount in Court or may order payments of 
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MABWAE 0 P. CODE, 0. 14, R. 1 . MARWAR COUET-PEBS ACT. Seh. Ill, Art. 9. 

cost«. It msy even impose a condition lhattheapph- issned in an; saitin nhich examination or adjustment of 
cant should End a surely n ho nould be responsible for accounts is necessary Accordingly it must first be shown 
any amount that may be found due by him Bnder any that it is necessary to examine the accounts. Where a 
decree that maybe subsequently passed. Bat before suit has been filed on the basis of a bond and the defen* 
the Court proceeds to impO'C the conditions, it ma't take dants merely stated that they do ndt know whether it 
into con'ideraiion ail the facts and circumstances and had been executed by their father, a case for Cxamina. 
exercise ii« oiscretion in a judicious manner tion of accounts cannot be saiil to have been made out. 

Ktthort,C.J') MUKN^L«.W. KsN'AIYALAL Waiaal Xithtrl,C./) CANESHILAL y MANMaL. 

1939 M L R. 84 (Civ ). 1939 MLR 200 (Civ.). 

— 14 '&.\~Framingef itsuet — Duty Ceitri— - O 39, R. 1— for perminent tniuncCi«>t~^ 
Plea of fraui. Rtfutal of temporary tnjuntUort— Propriety. 

Where the plaintiff alleges in the plaint that fraud In a suit for pe manent injunction, the temporary 
was committed upon bim' by the defendaw the Coun injunction should not be Tefu«ed where the refusal 
ought to frame a clear issue to this effect (.Ranittmal, woald defeat the object of the suit l.Ranmmal, J') 
/) Nemichand t. Banshi. Assaram p. Manoanmal 1939 M LR 3 (0,). 

1939 MLR 199 ClT.h O 41, R ZO^Dircrelion of ■ippel/ate Court. 

■0 17, B 2—^pplteaiility — Failure of ptatnhff It Is a question for the appellate Court in Its discre- 

to furmti addreim of defen taut and pay proeett ff. lion to determine in each case whether or not it will 

O 17, R. 3 C. P Code, contemplates a deci>ion of make an order for the addition of a party as contein- 
the suit on the merits and 'hat imjilies that the suit has plated by O 41, K 30, and a party will not be added as 
made some progress and there are matenab on the a rc'pondenl merely in order to enable him to file cross- 
record. Where, however, this IS not the case the Couci objections (.Sukkdeonaraxn, /) AKBAR ALI ». 
should pro^ted to act Under the proviMons of O 17, R MaNakchaND 1939 MLB 167 (Civ.) 

2. Where, therefore, the plaintiS failed to furni'hfrevh . O 41, B 11 — Additional evidence— Admissiiihty 
addres-esofthe unserved defendant! and pay a fre'h —Roidenee ducovered otter decision of lower Court 
process fee as ordered, A /f that the suit -honlo have Mere discovery of fresh evidence subsequent to the 

been dismissed under 0. 9, R 2, and not under O i7. j...— » i • ^ 

R 3, C P Code (.Pfvwal Ktthort, CJ and ^ , 

KSukkdeaiisrain, J ) MOTIDaN f PoOSAKAAt 

1939 MLB. 237 (Civ ) 

■"■0 21, R Z—Atiusimeni—Omit’ion to eeru/y the appellate Court requires theevidence so discovered, 
—Whether amounts to fraud. it should not be admitted unless it is shown that the 

Mere omission on the part of the decree-holder to party had exerctted due diligence The provision* of 
certify adjustment or payments does not by itself. O 41, R 27. C P. Code, are not intended to allow a 
amount to fraud. {SuiKdeonarotn, J) GUMa v. litigant who has been unsuccessful in the lowerCourl'o 
JETHA. 1939 MLR 143(Clv) patch up the weak parts of his ca<e and Gil up the gaps 

' " O 21, S 2aillS Al—Uneenifed adtustment in the Court of appeal {.Nawil Xsshort, C 4 J) 
of deeret— Matter, if can be investigated under S. 47. LaDURAM v ChhaOANMaL 
Kodocbt.tbe question whether adecree hasbeen 1639 MLR 196(01 V ) 

paid Or adjusted cut of Court is one for the Court of ■ 'O 41, B SZ— Reversal of detrte m favour 'f 
execution to decide under S 47, butifihe judgenent nonappialing Party— Principles— Powers of appelhU 
debtor has not got the adjustment or payment certified Court 

within the lime allowed bylaw and the decree holder As an ordinary rule an appellate Court will not 
proceeds to execute the decree the dt'-puie cannot be tevec-e or vary a decree in favour of a party who has 
dealt with either under S 47 or any other section relai not preferred any appeal In exceptional ca*es, however, 
ing to execution, for an uncertified adjustment or pay O 41, R. 33. Marwar C P. Code gives the appellate 
ment cannot be recognised by any Court executing the Court power to pass any decree which ought to have 
decree {.SukhSeonaratn, J ) GUMA v JCTHA been pa««ed, even it «uch decree wooid be in favour of a 

1939 MLB 145 (Civ) person who has not filed any appeal. Tins would be so 
"■O 21, R 2 il) —/udgmerit'deltor depositing where interference with the decree of the lower Court 

deeritil amount in Coart— Whtthtr mutt apply for ts rendered ne-essary in order to adjust tbe rights of the 
issut of notice to decree hddtr. parties according to justice, equity and good conscience. 

When a judgment debtor, piior to the dec>ee*hoIder (.PTawa! Knhtrt.C J) Misrimai p RawaT 
’ ■ 1939 MLR 10(C.) 

MARWAR COURT FEES ACT. S 7, (l7)(cV-5»«/ 

■ for possesHOH iy d'ipWftiion of defendant and for dec- 

■ iroperly 

' • • (or a 

eatity a 

sntt for po'session and the prayer for relief by way of 
declaration was merely redundant and surplusage The 
plaintiff mu't pay an ad valorem court-fee In all 
cases the Court should consider the substance of the 
plamt and see whether the prayer for declaration has 
not been joined unnecessarily f t be purpose of c-oping 
payment of ad valorem court fee {P'awol A'tshore, 
C.J end Suthdeenarain, /.) MnOLA r. DEVjlaL 

1939 MLR. 240 (CIV) 

* Scb. 111 . Arts 9 &ttd lO-^ymr for poneteion of 

wife and reetitution of conjugal rititi-^ourt feg. 


P Code. {_P/awal Ki there, C / ) ManmaLv 
KanwaR 1939 MLR 193 (Clw) 

'"-0. 21, R &i— Proceedings under— Nature af. 

All objection under O 2l. B 58, CP Code, is a 

I J - J . . .. J u. J J way or 

caches to It a ' 
' iwal Xithore 

*-0.1 ;.l L al. 112 (CiT ). 

O 26, R \\— Commission (or examinalscn af 
accounts— When maybe issued. 

Under 0. 26, R 11 , C. P. Code, a commission can be 
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MABWAE COtJET OF WASDS ACT 
The coart fee payable on a plain( in a soit to obtain 
possession of a wife has been fixed at Rs 5 while for a 
salt for resutation of lonjjgal rights it has been fixed 
at Rs 10 the phmiiS therefore cannot be called upon 
to pay more than the amount fixed (Aoao/ 

C J ) Narpatsingh f MST Mohavi 

1939 MLE 69(C) 
MAEWAECOUBTOr WARDS ACT Ss 32 sad 
38— agatntt ward wuh Court of If'jrJt at guar , 
dtan ad litem— Cip / Cotrt tfean tntertvn fxerulioit \ 
S 32 of the Court of tVards Act dots nrt apply to a 
case where a decree has been pas ed agiin t a ward «hb I 
the Coart of Wards as his guardian ethtim Con«e- I 
quently a Civil Court is competent to entertain and pro I 
ceed With the execution of such a decree (A’ara/| 
KishorttC /) ^fAJI DEOLIJIo BtJFVSIbrit 

1939MLE 33(0) 
— -3 ^^—Strvttt ef notite on Court ef Itardt — if 

eondthon preecdtnt to filing of luil I 

The service of a notice on the Coart of Uatds a' 
required by S A9 Court of Wards Act is a condition 
precedent and an indispensable prerequisite to the filing 
of a suit against the Court of \\ ards A mere direction 
by the Revenue hlnisier advising the plamtiT to <eek 
his lemedy in Civil Court cannot enable the plaintiff to 
escape the con equences of not complying with the pro 
VI ions (fifjtual Kuhort C J and RaniUmal, J) 
HURAil SlROH V KlSUORB SlNG» , 

1939 MLE 47(C) I 

MAEWAECBIMINALPROOBDURB CODE Ss 
107 and 147— D tputt mer right of 
way 

Ordinarily, when there i* a dispute with regard to a 
right of way alleged L 
other and there is a I ke 
the more appropriate 
147 Cr P Code But t 
to proceed under S 10/ 
threatening to use violei 
the mere fact that the . 

alleged right of nay 

WANAf PREMSINGH , « 

— — S 109— Who eannit gne a toUshstery accouitt\ 
of himttir — fiUamngtf 

The expression * who cannot give a satisfactory | 


MAEWAR CE P CODE S 203 
are irsnfficient The power® under this section should 
be used only after the Magistrate is satisfied that im 
mediate prevention or «peedy remedy is de'irable 
(Atfutf/ fCtth re C J and Rantumal 7 ) K AMJEE 
VANr ACtABAM 1D39MLE 8(Crl) 

■ S 147 — Intirloeutery order— Peavtr ef Magis 
trate it patt 

UnderS 147 Cr P Code a Sfagisfrafe Is not com 
petent to pass an interlocutory order which in effect 
amaunls to a final order AIR 1932 Nag 83 Foil 
{^Nxoat Kisk9re,C J) MST Uda t BHOOPSINCH 
1939 MLE 35 (Crl ) 
S \P>2— Police diaries — Use of— Powers ef 

Court 

There IS no provision in S 162, M Cr I Code 
for allowing a Magistrate to compare the statements 
made by a witness to the Police during invesiigition with 
iho<e made by him in Court It is therefore not open 
to the Mag sUate to a<e the Police diaries for the 
purpo*' of determining what offence has been made out 
{Afams! ffishore C J) COMaRaji p NIZAM 

1939 M LE 1 (Oil ) 
■S Itl—Statement of wtnets to P hee — Magtf 
trate sf tan eempsre st suitk kiiesidtHce 

It IS not competent to a Magistrate to con pare the 
evidence given by a witness before him with bis >ta e- 
ment before the Police taken during investigation 
(/Patpol Ktaiere C /> PA5Uf>4h8INOHP LlCHMAN 
SisCH 1939MLE 70(Crl) 

j ■— S 181 f3>— sng or retainsngof tloltn pro 
I perty— Platt of trial 

I A charge of receiv ng or rMammg stolen good® may 
I be inquired into or tried either ihe Court with n the 


(konnttnal,/') SULTANSINGH r RaMA 

1939 MLB 18 (Cel) 

'8 12%— Applttabthty— Offence under S 504 of 


Cent pur 
{_tfaaaal 
Kumar 


\\hen 
whom It 
ed or app . 
de'ides tc 

trate to ask him whether he denies the ex stence of any ; 
public right in respect of the way etc It is only after | 
the question contained in S 139(A) M Cr P Code 
has b en decided that the Magi trate wiff then il be | 
decides to go on with the Case proceed under S 137 to 


order {JVawti Pithore C J Pan/iimai ana e i ii 
narain //) BHAROODAVt- NaSIBI 

1939MLB 21(Ctl) 

• 3 203 — ' SuPSesent greund’—/nSerpretoliBn 

The expres'ion ' suflScient ground in S 203, Cr P 
r- a. ^ lot v*i<> *n Ihe wVi rh the cotnplai 
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MAEWAECR.P CODE. S 205 
and the mvest'gition, U any. made under S. 202, Cr. P 
Code Anything oat'ide it is extra jadicial and trust be 
discarded. 9 Bom L R 742, Foil. {Sii*iJf«narain, y.) 
SusDtRLaLf jriHMAL. 1939 M L R. 6 (CrI ) 

S 205 {2)-~P^r3. 

ditpfmed Kith-~Kigkt of 

Where a Court disoense 
of the accused, an appea ^ , 

the performance of all acts that devolve upon the 
accused in the course of the Inal In such cases the 
pleader can plead guilty or not guilty under S. 255, Cr 
P. Code. or maVe necessary answers to an exammition 

under S. 342 Cr P. Code, or even •* — 

where the sen'ence is one of fine or 
S 366(2). (ATjarj/ A'lriijre. C.J • 
rain, J.) FaTMA t>. MST. SAKINA 

1939 M I. B. 37 (Ctl ) 
— Ss. 223 and 537— 5'jn//e far 

ofincrs — frrtgulartif. 

Although according to the provisions oj f 
.'C. Cr. P. Code, there should he a separate 
for every disiinct oHence and mo di*un»t offences 
should not be joined in a single charge yet m cases 
where offence? though di'tin't Can be tried jointly by 
virtue of the provisions of Ss. 234, 23S and 239. Cr P. 
Code, the error fn fuming a separate charge in rc'pect 
of sever el offences $» an error in form rather than of 
substance and ir not illegality but merely an inegnlariiy 
covered by S 537, Cr P Code Kiokart, C J 

and SuhhdtonaraiH, jS AJDAN v. ParkaR 

1939 M I. R 4 fCrl ) 

■" —8. 2ii^£ramiHalifn of ytntnttui—Shgtitrait't 

duly. 

In summons eas*? the parties have an undoubted right 
to produce such a itn'sses as they choose and it is the 
duty of the Magistrate to examine them unless he con«i 
ders that they hate been produced to defeat the end of 
Justice If, however, a witness is not present at the 
hearing adjournment may not be granted (or the purpcxe 
of producing huii Further, the aforesaid liberty to the 
complainant |. to be confined only to auch witnesses as 
he actually produces m Court ami If a witness refutes lo 
—--‘••I- • isinihe dt'cre 

' ' lUmmons and the 

• sn him to do so. 




1 ^lyi—O'dtr of diteharg 




Midi hi 


ordtr. 




An Order discharging the accu<ed under S 2S3, Cr P. 
Code, IS in the nature of a Judgment A MagiMraie 
therefore Is not competent to set aside or alter such an 
order. (^Naiual ffuhort.C J Panjitnal ant Sukhdo 
naratn,JJ.) BharOODaS o NaSIBI 

1939 MLB 2J(Cil) 
- iS 25'3—Dss’nisra/ of eomp/aml far difanl ’ — 
Powt' of Migistrnte to ut alidi hit ordtr 

An order dismissing a complaint for default of 
appearance of the complainant does not touch the metiis 
of the ca'e and therefore cannot be ‘aid lobe a judg- 
ment within the meaning of S 369, Cr P Code Con 
sequenily it is not necessary that sorh an order man be 
nt a«ide by a superior Court and the Magistrate, vrho 
dismissed the complaint can him-eif alter bis previous 

..a.. , 1 . / ■». at Ktihort, 

Bharoo 

■ • ■ 21 (CrI', 


MARWAE CR. F. CODE, S 439 
An application under S. 288, Cr. P. Code, should b® 
filed when the witness is making a statement in the 
bes'ions Court, and has departed from his previous 
statement. Omission to file the application at this Stage 


Hamepra. 1939 MLR 78 (Crl). 

■ ■ ■ S 2.a—Slatintinl of witness btfort Committing 
lifagiitratl — ll'hin (an tt put tn tvtdtnre against 
aentftd 


ever, not necessary to read over to him his entire state- 

* ‘ ■ ntended to 

e {Idawal 

AFKAR V. 

" 78CCrO, 
J ^(.—Aon tximiHiiiion vt uaustJ afttr 
(urthtr erou examinaiion of P fF. S,— If VitiaUt 
trial. 

If no new matter against the accused has been brought 
<Mi in the courre of further cro*s examination and re. 
examination of prosecution witnes>es and the acca«ed 
his not thereby b»en prejudictd, the omission to examine 
the accused again does not vitiate the trial {Panutmal 
and Suhhdtonaram.J/) UDFVCHAND f'. GaRHOPA. 

1939 MLR 7e(Cil} 
— ' 8 ZVd—'Jndgmtnf—Mtanintef. 

A judgmenl is a decision which affects themeiitt of 
the que<iion involved m the ca<e This definition 
includes final orders which are passed on the facts nf a 
case and are supported by reasons 22 Bom 949 Foil, 
(,Nawat Kuhort C /. Panntmat and Sukhdionarain. 
yy.) BHAROODASe. NaSIBI 10S9MLR. 21(0tl). 

8 43S— of—F.xitHtiii ordtri fatttd by 
Matittmtt^ Pivtiion, 

The phra<e ‘any proceedings' in S 435, Cr P. Code, 
followed as U is bv the phra*e ‘before any Inferior C/i 
minal Court' means and includes judicial proceedinge 
only Con«eqoenily no revision would lie under this 
section to a «upefior Court from an order passed by the 
Magistrate on the executive *ide ( Vuwof Kishort, C 

y) Sarraro Bhanwarsinch 

1939 MLR B6{CrJ.) 
-5 iZ9— Enhancement of lentrnee—tleeiiieili 
nght to yi’itfoit his convitlien 

On a revisloo for enhancement the accused is folly 
eniitled to have the question of his guilt gone into 
{Vowal ffithore.C / and Panntmil /) SafkaP*'. 
NaBia 1939 MLR 46 (Crl 3 

■ 3 HQ^Enhanrement of ttntenrt~Prarliei 
This Court does not generally inieifere in resi-ion to 
enhance the -lentence when the convicted pet*on has 
undergone the full term of imprisonment or has paid ibe 
fineimpo^ upon him even though the order of the 
Court below is clearly wrong In law But where the 
sentence awarded by the trial Court is manifestly inade- 
quate It IS competent to the Chief Court to impose an 
additional punishment even though the arctt*ed has 
verved oat the whole of the imprisonment inflicted by the 
ttml Court {.ffau'sl Knhore C / and Suhhde.marain. 
y) SARKAR V PtERDANSIbCH 

1939 MLR 66 (Crl). 

— -3. 439^£''>Sj,«rrmr<v/ of iintenei^-Pro'tirr 

Thw Chief Court generally does not interfere in revi- 
sion la eases where the effect of the enhancement would 
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MAEWAKOE P CODE, S 439 \ r MAEWAE INSOLVENCY ACT. S 24 

involve the imprisonment of persons already discharged ) If the Magistrate thinks that certain evidence is neces 
from jail but the test m each carets nheih. , 

tence inflicted by the Chief Court involves ' 

punishment The Chief Court will not i • 

adequate punishment has been inflicted but 

tence IS manife'tly inadequate it is competent tothe merely becau'e the complainant chooses to suggest the 
Chief Court to impose an additional pomshmenf even witness but ff he himself thinks that the evidence ol the 
though the accu'ed had served out the whole of the witnessjs essential he is not only allowed to examine 
imprisonment inflicted by the lower Court (A'aiihil him but is by law bound to do so (A’awal Kuhort 
Kukort^C J and RauutmaKJ': SAHkAR NaBIa C /) GODaR » IDAN 1939 M L E 49 (Crl ) 

1939 MX E 46 (Crl ) S Sii—'J’rofeei/fion tvitnftui reealltd fer 

"S 439 — Filing ef rttisiM~Tiine limit furtkar erast-ixeminatian—pxgeni/i, ly uAem U If 

There is no time limit for the fil ng of a revision, but bornt 
undoubtedly it is well established that it should be filed In a warrant case filed by the Sarkar the expen es of 
with promptitude and in an}tca‘e witbin reasonable time the prosecution witne«$es recalled for fuilber cross 
after the order complained of was passe! {Navial examination should always be paid by the Sarkar In a 
Ftsit>re,C/) MST Uda o EllOOPSINOH warrant case instituted upon a complaint by a private 

1939 M L E 36 (Ctl ) person the complainant should, in the first instance, be 
S 488— iy mi/i-~A/agittrate t duly ta called upon to pay the expenses of his nitne'ses recalled 
hold inquiry for further cross examination as hereto before bat if he 

Where the wr/e stated in (he petition Chat her husband is tothe satisfaction of the Court, in such etraitencd 
' •* ‘ — - o be unable to pay the expenses over 

nay exercise the discretion conferred 
M C P Code and order pay 
ises on the part of the Government 
‘ ? power however should be exercised 

judicial principles (Wuwj/ Aniore 

and Suikdti^arain //) NjtNA 

wunoui Brsi lasumti uie process to me other party ^nu 

holding an inquiry (/Vjwrf Anhare, CJ) MST 
ChkOTA t> PARASRAM 1939 MLR 48 (Ctl ) 

'■ 8 BOi^-Liiertlian cf bfagii/raii 


nHaNi' uavoka luturif 

MABWAE EVIDENCE ACT. S M—Ha> dwnttng 
—If'ifmit Hating At wat aegu/iintid lotih Aaudwriting 
^Budtnet viAethtr admimUt 
I If in examination m chief a witne's states that huts 


cumstanceeof the case would 
therefore, a witness on account < 
lity, cannot attend the Magis 
senoos inconvenience and dar 
Magistrate would be exercising hi 
he issues a commission i^Ranut * 

V SARKAR • • • 

— — S in faveu 

AtapHrate ia farfttt 

Certain stolen property was enlructed by the police to 


I quantity of liquor iti nis possession uio no. exteeu iius 
limit and that the same had been lawfully obtained, lies 
oi* ,hp ( Rantiimal and Sukidtenaratn JJ ) 

3 M L E 63 (Crl ) 

•• ■ ’ a B—Puilie flaee~~ 


the bond 

fftld, that as the bond 

police and not in favour c ’ 

was not competent to for/e 

GuMANsiKGHf Sarkar 

■ — 3 S23~Quttlia»s of itiU—Povitr of Criminal 

Court 

A Criminal Court cannot decide questions of titles 
and IS confined to questions of po'ses'ions only (Afawa! 
ATiiAort, CJi) MT KISHNI v MuTHRAf 

1939 MLB 55 (Crl) 
■■ - 3 640 — Dnenlian under — IVAen may berxer 
cued 


1939 M L K lb \Clt ) 
MABWAE INSOLVENCY ACT S 19 (2)— 
ffHtee to treditori— Failure to terre on aU~E/fe t 
According to S 19 (2) Insolvency Act notice of 
order fixing a date for hearing the petition should be 
given to all the creditors and there is no reason why 
tJie Insolvency Court should not comply with the provi 
sions of this section In certain cases however, where 
•• « *•>- . — the debt has been 

service of the noti 

• ead to a failure of 

■ . ') KEWALDAS V 

. 59 M li R 77 (ClT ) 
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MAE. JAOIEDAES’ ADOPTION BULB No. 11. 

Under S. 24 (1) (a) of the Marnar Insolvency Act, 
the Coart shoald not and need not go elaborately into 
the validity, genuineness or otherwise of the debt So 
long as there is a pntna font proof tb^t a certain debt 
is due and that the debtor is unable to pay it, it shoald 
be sufficient to satisfy the Court. (A'uim/ A'aniere, 
C.J) KEWALOASl KUMBHA. 

1939 M L E 77 ' : 

MAEWAE JAGIBDABS' ADOPTION 
No 11 — S CO ft of. 

Jagirdars’ Adoption Rule No. 11 is apphcableonly 


retn, /.) BheRONDON v, KHETDAN 

1939 M.LE 95(C1T.X 
MAEWAE JAOIEDAES ENCUMBERED ESTA- 
TES ACT (1S22), S 8 (1 )— eomfitanct with — 
Effect of. 

According to S. 8 (1) of the Jaj 
Estates Act it is the imperative d 
Court to cause a notice to be pubhs 
cutive issues of the Gazette IVb 
notice was published only in two 
the Gazett' it cannot be said to hav 
ed within the meaning of S 8(1) 
consequences tnentioned in S 9 (1) do not follow. { 
[.ttaxBtl Kttkort.C J SukhifOH»ro\n. J') MODH* 
SINGH V. DALiCiiAND 1939 MLB 112 (CiV ) 

S 9 of Court to tramfer fih to 

ffaiiiat Court. 


and SHihiei»iar.un, J ) MODHSINCH t>. DaUCH AND 
1939 ML.B U2(C|7.) 
MAEWAE LEGAL PRACTITIONEBS' ACT. S. 
13~‘Action under, on mere tutficicn—Ltgaltiy, 
Disciplinary action tinder t 
tioneis’ Act cannot be taken . 
mere suspicion or innuendo 
Sukideonaroin, 

S 27— />/r< 

more than allowed 
According to & 

Act the fee payal 

adversary's advocaie ui vaaii suaii ue given in 
Seb III, and even if a litigant chooses 10 payalarger 
amount to his Counsel it la not open to him to lecover 
the entire amount from the — , . 

ffuhort.CJ') GORUHaNDA 

MAEWAE LIMITATION ' 
emptory. 

S. 3 of the Limitation Act is peremptory and sboold 
be given effect to even though not referred to in (be 
pleadings (^.jn/rrma/. /) MotilaL t». PEER* 
SINGH. 1930 M L E. 178 (ClV ) 

~ ■ S 3— AVar plea of limitalien—ll'Aen can h 

enlerlaiited m second appeal 

A plea of limitation which has not been taken tn 
either of the Courts below would of course not be enter* 
tamed for the 6rst time in second appeal where <Qch 
entertainment would involve (he taking otaddiUonal 

Y.D, 1959—54 


MAEWAE LIMITATION ACT, Art. 49. 
evidmee. But the Chief Court will allow it to be 
argued where (he facts necessary to determine the ques- 
tion are admitted or are apparent on the face of the 
pleadings and (he whole case IS properly placed before 
the Court, (,/^auial Ktshore, C./.) GaBROO v, 
ANWarolmaO. 1939 M.LE 175 (Civ.). 

last date of 
but left the 
litigant was 

being sent away with a direction that he should file his 


Id not constitute a valid ground for 
' iNawal Kukore.C.J) GabROO 
• 1939 M.L.E. 175 (ClV). 

- ■■ 3. ^—Admission of part paymeul — If to be 

speetfie and unegui vocal. 

Pot the purposes of S. 20, Limitation Act, an admission 
I of a part payment must be specific and unequivocal. Thus 
I where the fact of the part payment was recited in acom- 


mou M na.i. lio (Liv.;. 


• * • ’ • It. 1 ■ ■ . *• ' e the 

o the 
now* 
ng 0 ! 

• C. 

.... .jiv). 

8 20— Pari payment of fnnetpai—Part fay. 
mcNt made prtor to new Ael—Zato appheaUt 
The defendant executed a bond in favour of the plain- 
tiff in Sam. 1969 and made a part payment of the 


1939M.LE. 119(Cfv). 
Art 29 — Applteaiility 


• 'Art i9— Surety refusing to return property— 
Sust for damages— ZsniUiion 

Wbereasarety to whom attached movable property 
faas been entrusted by the Court fails to return the 
came when asked for, a suit for compen'ation against 
him wiU be governed by .Art 49, Limitation Act, s-d 
time begin' to run when hn pQS'e«itm becomes wrong- 
fill. iRanitimal,y) GOMAp. Veera. 

1939 M 1^. 217 (CJV 



852 


851 THE YEARLY DIGEST, 1939 


BTABV^AR LrariTATIOK ACT, Art. 64 
——Art ^K~~Account ttaitd — Eittnet ef-~Mutual 
aceti»nts--/f eontemplatid 

The essence of the account stared i< not the character 
of the Item on one side or the other but the fact that 
there are cross items of account and that the parties 
mutually agree to the several amounts ole^chandby 
treating the items *o agreed on the one side as d 'chaig 
ing the Items on the o her pro fatilo, go on to agree that 
the balance only is payable There are mutual promises 
the one side agreeing to accept the amount of the 
balance of the debt as Hue and to pay it the other side 
agreeing that it has been discharged to <‘uch and such 
an “xtcnt, so that there uill he complete satisfaction on 
payment of the agreed balance Thus there can be 
account stated although the balance of indebtedness is 
not throughout m favour of oneside It is immateiial 
whether the only payments made on the other side 
were payments in redutfion of such iode>>fednf.s All 
that is required is that the tarious t 
ascertained and agreed on each *ide befoi 
can be struclc and settled l^tdajial 
KAMBMAJAH V SHANKARLAL 

1939 MLB m(ClT) 
—““—Art 64— staitd—Higbitittt of 

The accoorit staled is an account which contains 
entries of both «ides and in nhich the parties who have 
stated account between them have agre-d that the items 
of one side should be set off against the items of other 
side and the balance only should be paid The Hems 
on the smaller side are set off and deemed to be paid by 
the Items oa the larger side and there It a promise for 
good consideration to pay the balance arising fiom the 
fact that Items have been so *et off and paid in the way 
described /) GaNESHA p BhaCwan 

DAS 1939 MLB 179(017) 


aCABWAB FBNAL CODE. S S02 
annllity (^A'aura/ A'niore, C /) JUORAJt I aXMI 
CHAND 1939 MLB SOS (Civ ) 

MAEWAB NOTiriCATION NO 3847 T P 1 
STAMP DATED 30TH MAECH 1932— 
reirotpethte 

There IS nothing in the Notification of 1932 to indi 
CateihatitafTected documents ihatcameinto existence 
before that Notification was published or that it effect 
ed vested right in existence on the date of iis promul 
gatlOll DAULAlMALi IlARlSlNrH 

1939 MLJl 9 (IK) 
MAEWAB PENAL CODE S ’IZ—Powtr, of Magtt 

trait 

Under S 75 a Magistrate is entitled to take into 
account the previous convi itons of the accused for the 
purpose of awarding enhanced punishment in certain 
cases, but he is not competent to award a separate and 
' - ~ fine und r ibis 

' Sokhitonardm 

MLB 63 (Cri ) 

■ ■■■•S 174 — I ntfnti anal aistu e~Eurden of proof 

Accotding to S 174 M P Code conviction cannot 
be had anle>s the person who is legally bound to attend 
a Court in obedience to ibe summons inlentio lally omits 
to do so The burden of proving the intentional non 
attendance IS on the prosecution (A'iitoo/ Anhrt,C 
/ and Sukkdtonarairt /) BiRDAt SaRRAR 

1939 MLB 4Z(0ri) 

S l82— under— Ltgalilf^Prior in 
Ptiligation of otvuied’t ease— If nteetiary 

There is no provision in law that before a Magistrate 
Can enquire under S 182, M P Code, on the complaint of 
a poll eoScer ibe accused person must have ,in oppor 
tunily of proving bis case Such a provision is un 
nece sary, for it is perfectly clear that the accused 
«. . - . v. „ i-,pj9 opportunity of 


of discretion and 
id Sulhdtmaram, 


* . v nrka . ih* mort'^I W Iv 


jlWANSiNGH 1939 MLB 167 (ClT) 

—Art VZQ—Applieabilily—Suit for mandatory 

irt;unctton for removal of Kamtha 

A suit for a mandatory iniunciion praying for 1 
removal of Kamtha is governed by the residuary arii 
120 fCuhore, C / and Sukhdeonaram 

SUJATKHAN r JABRUKHAN 

1939 MLB 136 (Civ) 


Arts 16S a:aS.\^\Seoptof—Applnationi io\ 
set Slide sale 

The wording of Art l66 includes all applications , 
made under the Code of Civil Procedure to set aside a 


' 1939 MLB 39 (Crl) 

— — Ss 302 SQd Proof of otfenet~TwB 

aeruief-^Mi endenee as to uko aetually com-nttled 
olfenee—Boti ormid with latkis and bolk disposing" Ike 
I corpse and aftersra'ds aiscondtng and seen togetker 
' Where two accused are charged under S 302 M P 
I Code, and there i« no evidence to show which of them 


absence of ary evid'nce to «how that he instigated the 
murderor con*pired therein The accused were last 
seenwitb the deceased who was lying with his face down 
andthe a'XJ^ed standing near him with lathis in hand 
both of them afterwards absconding and moving to 
. _ _j ,„i — i, longings of the 
ces It would be 
common inten 
. -I where the In 

lODS and some of 
. • presumed that 

ViTVOwledge that 

. ■ the purview 

.• shore CJ 

, . . I ■ ■ ANNATH 

jR 92(Orl) 
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MAEWAE PENAL CODE. S. 366. 

— S 356-^AMu(lion tf women^Inttnttn^—Prf 

I( i> fair and iu'iti£able pre'^amption that when an; 
renman ts ab 'ucted it i« ^iili one or other of the intents 
specified in S \f P. Code. In such ca^ the 
inienii.'n h more or le's a matter of inference, thoogh 
there may be ca'e« where it u capable of proof {^Nawal 
Kitkert, C. J and RjHiilmal, J > Bl'tJRAj biNCH v. I 
S\RKAR. 1939MLE lilCil.) ' 

— 8. 866 — AbJuetton of womtn-^InttnUon-—Prt- 

lu’Of/iofr. 

The intention of the accused is, andoubtedly, t 
gravamen of the offence under S 366, M P Co 
and therefore the vital question for dHermtnalion 
ea'h case. Cut it is practuall; impossible for the pro 


MASTEE AND SEEVANT. 

An intent to commit an offence or intimidate or annoy 
U an essential ingredient of the oSence of criminal tres* 
pass, and an entry m a house under a claim of right U 
no offence provided the claim is bona fide, {Naxeal 
Ifitiore, C./.and Panjttnui, /) ABDUL W/HID- 
KHAK V. Sarkar 1939 M L E. 29 (Cri ). 

MAEWAE PEE-EMPTION ACT, S 2-Sale of 
' thof—If pre-empttbU 

According to the provisions of the 'farwar Pre-emp- 
ItionAct all immovable property has been made pre 
emptible and it includes a Shop ai> uetl. {Naioal 


I ptuoitieni ! una — Amuuni 0! tuna uei<no Ar at 

date of atstonmem — Need for rrnslratirn 

ent fund 


iLidL II udS uuu one or oiner ot the intents '^pe.ifaea in 
S. 366, M. P Code, (^an/r/nirf and Suthdeo- 
naram.JJ'i SaRKARS' BHALM 

1939 M L E 26 (Cil ■ 
3. Zl^—Offenet under— Saforeement of tlatm to 
praperty. 

“It i» quite possible that a person may have a claim 
which be believe^ to be good to certain propeii; and yet 
in as>eriing tha 
ItnoAS he has 
Lnow perfectly 
be wishes toeni 

having Tei»ur*e t" *hi» rni.rtv ir lr..nuran.. .».«* I 

prefers to take the 

the property from ■ 

ing that his oppo 

then his act IS di*b 

caused wrongful gain of possession to himself and } 
WTongtul loss of possession to bis opponent ’’ A 1 R 1 
1928 Rang 113. Kef. to (Raniiimal and Stlkdea I 
uarain.JJ) SaRAAR », pABUtlANSINOH. I 


■■ 3 67 — Defect ne presenialian of document— If 

eurablt 

A defective presentation of a document for registra* 
tiCQ IS curable by the terms of S 87, Registration 


.»iivun. loou 14 li A. bb iL'tv i 

•' • ■ r- “.SJON AMONG BAHMEB 


ptimogeniture • ■ 

SINOH. •. I 

MASTEE AND SERVANT— Dnmitrc/ of rrvaitt— 
Cottrameni ttrian! taken by Restrvt Bank of India into 


— — S 411- A'eeeni poitttiion of 'toten 
Presumption 

^ Where the accused jv^ae^found in recent possession of j their service, the Bank cannot di»mi« 


3 411-- ^rtvrof properties recas/ered from accui 
ed— Separate eemietion for ea h— Legality 

Where s'olen properties are found in posseision of the 
accused at one and ibe same time and he has atreudy 
been convicted under S 411, yf p Code, for the 
receip' of one of the properties be cannot be convicted ' 
again for the other propeity unless there is distinct 


— -3 Offence under — Preof riguired. 

In order to juvilfy a conviction under S 447, M P 
Coile, prosecution must establish all (he ingredients of 
crimnal trespass Thus it most proi e that the comp'ain- 
ant «asln actual possession of the property alleged to 
nave been trespassed upon. and SukkJeo- 

narisn, JJ.) 0EV1SINGH t. SaRKAR. 

1939 M L.B. 99 (Crl ) 

— ■■ 3. 418— OfWrcr under— Entry under tlatm 


him at pleasure. 
ERVE Bank of 
1939 Rang S57. 
Necessity (or See 
n S 50. 

9) 1 M L J 615 

— — —Ihsmissat of tenant— Rtgkt of—Reiene Bank 

of India employing servant in spite of his mso/ceney 

Right tadiimiss Aim far same intoliency 

Tlie Reserve Bank m«y emplov whom they choose, if 
they knowingly employ an insolvent and desire reverthe- 
, less to be free at a later stage to dismiss him because of 
I the same insolvency, then they must reserve that right 
le of making the contract of employ 
•'ervatioQ uf that ught nu‘t be 
prospec'ive employee, in whatever 
Where the bank have not done so 
> Ignore his insolvency ard have 
accepted his services in spite of it' esl'tence, they cannot 
I complain of hi> past a-tions (Roberts, CJ and 
[sparge /) RESEKVP BavK OF INDIA P ELIAS 
I A I E 1933 Bang 857. 

I — .^Dismissal of servan'— Temple managr—RigAt 
[tojtimiit tempfe purart teilAout giting reasons ond 
vntheut hearing seriant 

I Where by an agreement the managers of a tempi 
I have been given power to di«miss the pujari of 
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MASTEE AND SERVANT 

temple in their discretion the managers can di<pense 
with the services of the pujari withojt hearing the pqjari 
and without giving reascns fordoing so Ihepujan 
cannot complain that he has not been heard or miscon 
duct has not been proved to the tatisfaLtion of the 
Court The managers may hav“ good reason for th“ir 
action and yet not be able to call nitnesses or prove 
their case They must however act fairh and honestly 
and not corruptly in the exercise of their discretion 
{.Davis, J C and lVtstcn,J') pREMGtR o WaWa 
COMMUNiTV, Karachi II/E (1939) Kar 680= 
184 JO 643^ A lM8SlEd261 
' -Wrongful dismisial—Railjsay e9'npany~ 
MisapproprsaUcnhyassisti'it gajds tltrk—Prosttutign 
of station master and assistant goods eletk and another 
for criminal breach of trust and ce>ispsracy-~Cam,trsion 
— Dismissal of station master — Suise^ueut atyuittal tn 
rettston~Suit for damages f<,r wrongful dismissal — 
Maintainahilsty 

The respondent was a station master m the employ of 
the appellant Railway Administration, and dunngihat 
time it was discovered that the assisunt goods clerk had 
misappropriated mon es collected by him m respect of 
freight charges amounting to Ks ISOOO 
of a complaint to the police i&e res 
assistant goods clerk and ''nother em{ 
appellant railway were prosecuted under 
120 C, 1 P Coce, for criminal beracb 
CODspracy and convicted and as the 
conviction the appellant company dismt<sec 


Court allowed the application and set aside the convic 
tion and sentence of the respondent The respondent 
filed a suit against the appellant company for damages 
for wrongful dismissal and contended that the company 
was not entitled to dismiss him by rea<9n of ihe convic 


might from time to time be issued by any person 
duly placed In any authority over him, and that the 
respondent understood that the authority which ap 
pointed him had the power, for any reason that might to 
him appear sufficient, to dismiss the respondent The 
rules framed by the company provided for dismissal of 
an employee (1) mease of conviction by a Criminal 
Coon, (2) for serious mis-onduct and (3) for neglect of 
duty resulting in or likely to remit in loss to Govern- 
ment or to the Railway Administration or dangerto 
the lives of persons using the railway One of the roles 


JUUII.UI iiiai 

Held, that the dismissal based on the criminal con 
viction mast be taken to be based on the findings of the 
Court and no departmental inquiry Was needed and the 


aside at some later date The dismissal could not there 
fore be said to be wrongful so as to make the company 
liable for damages {teach, C J, and Kunhl Raman, 


MINOR 

/) Madras and Southern Mahratta ry Co, 
LTD r RANOA RAO 60 L W 833=» 

(1939) 2 M L J 911 
MAXIMS— Actio personalis moritur cum persona— 
Apphcabsltly — Limits 

The maxim, ache pirsonahs moritur cum persona 
cannot operate when the suit has ended in a decree for 
damages so as to result in the abatement of Ihe appeal 
by the l^al representative of the dead person {Niyogt 
/) flARlPAS NARAVANDaS r JaGANNaTH 

18410 679'=12EN UB = l939NLJ 338* 
A IE I9S9Nag 256 

— — * A ISO personalis moritur cum persona —Appli- 
cability SeeC P CODE O 22 R 1 

41PLE 610*AIB 1939 Lab 492 

— ■ -• * * Falsa demoristratio non noeet cum deco'pore 
eonseat See DEED — CONSTRUCTION 

AIR 1939 Rang 896 

— — Qut facU per ahum faeit per se' — Appheabitiiy 

^«C P CODE O 3. R 4 1939 Rang LR 108 = 

A IJi 1939 Rang 1 

— — ~ Sic Mere tuo let altenum non laedas —Appli- 
cability J/r Injunction— Grant OF 

rso'io s wt T T nevn 


I lilies ill que nun eaiiiei, 
later manufacture and 
ngho Emperor 

1939 N L J 65 
MERCHANT SHIPPING ACT (XXI OF 1923) 
S BS—Orders under—Revitton'^Jurtsdsetion of High 
Court 

The language used by the Legislature in S 63 of the 
'* '■ «'• K - - I- - » ^ 6 to the finality of 

by the Magistrate 
jurisdiction of the 
gley J ) FaZUL 
43 OWN 612 

• . • —Minors 

(2; Makumfdan law— Minors 
(3) GUARDIAN AND WARDb ACT 
Alteoatloa by gasrdian 

Competence to execute Takalat in criminal 
case 

Compromise decree 

Contract by guardian 

Creditor advauclng money for necessaries 

Debt by guardian 

Decree against 

Duty of Court 

Gnardlan— Contract of loan 

Guardian de facto 

Liability 

Partition suit 

Proof of age 

— A lienation by guarJian~~Righl to set aside 
Same property told to another by minor after attaining 
ma/orilf — Right of purchaser— Transfer of Property 

le by Ihe natural 
8 property when 
e IS not void but 
set aside The 

minor on attaining majority has the right to have the 
sale set aside The mere fact that the minor after 
attaining raajority has chosen to Ignore the sale by hiS 
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guardian and to sell the same (iroperty to another person 
cannot have the effect of seiting aside the sale All 
the interest which the minor pos'es'ea in the property 
after the sale by his guardian is a mere right to sue to I 
have the sale set a'lde, and the transfer of such a tight | 
is dearly prohibited by S 6 (r) of the Tran«fer ol Pro- 1 
perty Act. The purcha'er from the minor, Ihetefore, 
geu nothin?. {Set, /.) Mox MoHAN BhaTTA- 


44 Mys HOE. na I 

■ — Compromise decree — Provision for payment 

direct to neat fnend o' ' ~ I 

C. P. CODE, O 32. R 

—^—Contract by 

minoi — liability of e 

for necessaries. Set ( 

Ceulrait if 
tract ef ute ef miaar 
There is a distinctit 

tract of sale of c}inar'.j •••.<.•• >— m...- , 

property is already alienated, the Court is required only I 
to find nbether the alienatioii bindieg on minor or 
not. In such a case no consideration of equity arises ^ 
The relief of speciS: performance is a lelief in equity 1 
and the question which the Court is faced with i> | 
whether It ehould compel the minor to perform the I 
onerous act of alienating his property in consequence of I 
the contractual obligation incurred by his guardian 

iMyagi,/.) Krishna chandpa sharma v Seth 
Rishasha Kumar. A1.E 1939 '’-* '*•*' 

—^Cmtraet ef ule iy tuarJian an Me 
ferceehhty aieinit miMr^Purehettr'e rem 
A guardian’s contract for tale or purchas 
behalf of the minor is not enforceable by or 
ttlnor, The reason is (bat a contract for sate ot immo ' 
vable properly is a contract of purely personal nature I 
and as no personal liability can be imposed on the minor. I 
the minor cannot be compelled to perform the contract. ' 
for tbe same reason he cannot take advantage of the 
contract and ask for specific petformance There i< i 
another aspect to the question. In every case when 


MINOB 

debts proved to have been incurred for his benefit or a 
purpose binding on him, even if the promis-ory note 
does not disclose that the borrowing was on behalf of 
tbe minor {Ai^ur Saiman, J.) PICHAMUIHU Uda 
VAN S'. APPAVU UDAYAN. 60LW 374 = 

1939 MWN. 909. 
Decree agaiust— Greet nesUgence of guarduti— 
SmiI to eet ande decree — Maintainahltty m the 

" collusion, on the 

i minor lutgant 
aside a decree 
• ANA NAMDEO 

V. DAlPAT SupADU 41 Bom 1< B. 1208 

— -Decree against — Setting attde~-Grots ntgh- 


I - - " '-Duly of Court^KexI friend or guardian ad 
I litem fasting m duty— Proper course for Court 
1 Where a Court finds that a next friend or guardian 
I ad htem of a minor party to a suit does not do his duty 

I in relation to tbe suit, it is its duty not to permit him to 
prejudice tbe interests of the minor, but to adjourn 
(be Suit in order that some one interested in tbe minor 
may apply on behalf of tbe minor for the removal 
of tbe nevt fnend or Court guardian and for the 

— .t . ...I -- . j » 

Kt 

ul 


a, 23. 

—Guardian— CeniracI of loan — liability ef 
minor— Creditor's right of direct receuree against 
estate of minor 

There is no rule of law n hich gives the guardian of a 
minor in India any authority to bind the infant ward 
by a persona) contract Where a lender of money deals 
. .K .«.» - n~* — - i- - or her per'Onal capacity and 

lat footing only, the remedy 
guardian and the guardian 
^ .vaitable against the minor or 

e creditor has is merely an 
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gation but not a decree enforceable against the minor^ 
estate by process of execution {Pandranf /tmaani 
Krtshnarwami ^yyangar^ JJ ) MARGARET LORNtE 

V Abu BacivEr sait I8iI0 735= 

1939MWN S5S«49I,W 207= 
AIE 1939 Mad 4U-(1939) 1 RI L J 664 
'■ - 'Guardian tie /«<■/<?— Bower to renew barren debts 
d’re CONTRACT ACT, S 25(3) 41 Boia L R 896 ' 

■ Liaiiltly if — Debt hindtng ttn/itr personal law 

ml charged on 'stale 

A minor's estate is babk fur a debt which is 
on him under his personal law, even though 
may not have been expressly charged on the estate 
(Myugi,/) *" 

18310 


I M0BT6AGE 
Sabiogatloa 

' Saccessire mortgages 

I 'Usuf ructuac? mortgage 

I Validity 

.geeesseento mortgaged Property — Non transfer 

I Me holding-^Tenant recorded as tenant at vnll or 
Itceatee — Mortgagee buying oat tenant— ff entitled to 
comfentalton front landlord for ' accession' 

' x- •»- - * f i tjjg occupant 

as a licensee 
“ who claims 

.> <- w ->13 1. o,. !•.. lu u uu^ p uuit and thereby 


— ■ partitio 
— Minor defen 

leave of Court — Effect— Right of minor to avoid— 


—1 I toi ui 'tgi—a 1 i au 1 rigufe ftea of extcu- 
hoH during minorit\'''BurdtH of proof — Boy described 
in deed at being seven years old— Meaning of 

When a person against whom a mortgage deed is 
sought to be enforced pleads that he was a minor when 
he executed it, the onus undoubtedly rests on him to 
prove that he had not attained maiorlty on the date of 
the dMumest Wbeo a boy is described in a document 
as beme aged seven years it cannot be taken for granted 
that he has completed seven years it Is often the 
practice in India 10 give a man’s age not with reference 
to the completed year but with reference to (he year that I 
IS actaally running (yetradaehanar and Pant/rang 
Bow JJ) AHMED iBRAHl* * 

Chettias. •• 

MlfiZAPUBSTOITEMAH* • 

Appeal or revtsian— Forum — C 
Cotleetor—High Court, tf can n us ite v« reterenee 
It would be seen from h 18 of the Miraapar Stone 
Mahal Act that the appeals and tensions from the 
dwuions and orders passed under the Act by an 
Assistant Collector have to be made 
Caoimissioner or the Local Governme 
the High Court has no jurisdiction 
such orders on a reference IfThom, « 

Noth, j ) Emperor *■ Jhakjhag 

18310 421=12 BA 134 = 19: ’ ’ 

40CrI.J 777 = 19 • 

1939 A W E (H 0 ) 399= A I E 
MOBTGAGE See also TP Act bS 5810IU1 aND 
C P CqOEsO 34 

AccesslOD of mortgaged property 
Appotttojanent 
00 mortgagors 

consideration proceeding from dlSeient 

sonices , 

Construction 
Eiialtable mortgage 
Interest— If a charge 
Mortgagee— Assignees from 
Mortgage by deposit of title deeds 
Mortgage suit 
Moweable property 
Prior atid enbsequeivt mortgage 
Bedemptlon 
Eights of mortgagee 
Eights of mortgagor 
Bala by mortgagor 
Splitting up of 
Sub mortgagee 


6 BE 820=AIB 1939 Fat 358 
- ^ - notkavmgtstle 

• nes unavailable be 
has not the title to 

. 3.1.1.U k ^ wu an apportionment 

of the mortgaiie debt cannot be ordered {D R 
Norman ) ALE RaSUL ALI KHan f BaL KISHAM 
1939 AMLJT 61 
— — ' Co mortgagors — Tramfer by tome of entire 
egutly of redemption to enortgagti—Pentten of mort 
gagee-^Susf by the other eo mortgagors Nature— 
Lsmstaisoii—Lsmstatien Ait 4rt 148 
Where there are several co mortgagors and the entire 
equity of redemption m ibe mortgage is transferred to 
the mortgagee by some only of the co mortgagors, the 
possession M the morigagee continues to be that of a 
mortgagee so far as the other co mortgiigon are concern 


“ *^1939 Xw'e'cCO*) W- 1939 O^iiE *699 
' ' • ' Consideration proceeding from different nurcei— 

Comolsdated sum saddled on entire estatt— Mortgage if 


jOnstruetion—Oeposit of title deehof nirfussil 
propertset—Calesstta properties subseguently mortgaged 
^ at additional seeurily— Effect of —Jurisdiction of Cal 
tttUa Court 

In 1931 the mortgagors deposited ihs title deeds of 
certain mofussil properties with the plaintiff to secure re* 
payment of a certain sum In 1934, the plamiiS 
advanced a further sum the repayment of which was 
secured by mortgage of certain Calcutta properties and 
also b> a farther charge on the inofussil properties The 
deed provided ' that m consideratian of the Premises 
and as additional <ecuriiy lor payment of all nonies 
owing and payable by the mortgagors unto the mortgagee 
under the raetnorandum oi agr^^tPeiit ci deposit of title 
, deed&of 1931, the mortgagors doebarge aod aMute unto 
the mortgagee all the Calcutta properties " 

that the effect of the second document waste 
alter the character of the transaction of 1931 b) ebang 
ingit from a hypothecation of mofussil properties only 
into a bypotbecatioa of inofnssil properties, and Calcutta 
. properties, and that, therefore, the plaintiff could enforce 
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HOETaAOE 

bis rights under the mortgage in a 
Calcutta. {PancinJ^e. J ) Promat ■' 
Kanarendra Nath Tagore. 

ILR.(11 

■■ Ceititruition—hiJcfendent ejvit 
tii! aftir dnrMian fertf-t m9rt{iig t tv 
po:usuon or rtcoier mort[agi-manty tvt 
Where a mortgage has provided tha 
was for thh duration of certain period 1 
end of this period, the mortgagee coi 
possession or recover the mortgagc.mone> ntih interest 
at the rate agreed upon, the niorigagee':>iaitttre, in a suit 
for poescs'ion, to claim the relief for the recovery of the 
money due on the mortgage does not preclude him from 
seeking that relief in subsequent suit Because the tight > 
of the mortgagee to enter into po'Se^sion and at tits 1 
option convert a simple mortgage into a n^ufiuctnary I 
mortgage is entirely ap.rt from the tight to demand ■ 
payment by realization oi the security and therefore an ' 
indepeedent covenant {Aiunott and Rom Lall, JJ.) 
IlARKtUR ir. UdHAM SlSGH. 183 1 0.745 = 

12EL 135 = A^^ vn<iav*>. 110 


MOSTGAGE. 


••Mortgagt suit — Costs— -Award of cn'ts against 
su^soquent sslsenoe of mortgagtd property personally — 
IPA.n fuui/Sed ^Ground s (or award 
The fact that an alienee of mortgaged property fails 
to comply with a notice of demand for mortgage-money 
isnotareasim recognised by law for awardingcosts 
against him in a suit toenforce the mortgage. Though 
the Court has lurisdiction in a mortgage suit to award 
costs personally against a subsequent encumbrancer 01 
subsequent purchaser, he cannot be made personally 
I liable for costs, unless the suit has been necessitated by 


—Equtlaile mortgage — Suit 
receiver in respect of profits of mo 

Money deeree-kolder alto eitatni ' • ' ' ■ ■ ■ 

receiver i« ereeulion — Prefertnlial ‘ ' 

An equitable mortgagee 1$ ent ^ ^ ’ 

mortgagor to the rents and profits ' ‘ 

security if it is losulicient for ibe d. 
mortgage debt and IS enuiled to the a 
receiver in respect of the rents and pro 

gaged property. The holder of a money de.ree viho j properly incurred in enforcing his mortgage. Butwhere 
obtains the appointment of a receiver in ezecniion is not I the tootigage has never been acted upon, and the mort 
in the position of a secured creditor When there is a I gagee when called upon before snit to produce the mori- 

contest between the equiiable mo • *" ■’* , 

decree holder, the former has 

entitled to pitferenlial ngbts in , 

the mortgaged ptopettiei nbei , , , 

appointed at ibe instance of the money decree.holder m incurred by the mortgagee (Seaummt, C J. and 
esecution and also appointed to act in a soil instituted tVodsa, J) Bai ShevaNTIBai 0 . JaMARDaN 
by the mortgagee to enfuice bie mortgage (^Leaeh.C J WahiCK 184X0 2S**12BB ISS*” 

and Midhavau S’atr, J ) KilADER MOHIDEEN Sahib 41 Eom.LJ'. 631= A 1£. 1939 Bom S22 

V, NaO'J Baj ILE (1939) Mad 49C= ■— t fort gage smt— Costs— Subsequent purthaitr'i 

49LW 120-1939MWN 138- •iPpeal—CotlsvalArefeiineelo—fflobereeeieredfrem 
AIE 1939Maa 402»(1939)1 M L J 730 the mortgagea property. 

Improvements by mortgagor— Rights as to ‘f J*??' 'I' 

A mortgag - • . . , 

mortgaged 
enuiled to cl 
amount due 
Norman ) 


— -Interest — If a charge. 

In the absence of any contract to the contrary, a 

■ am). 

NbAR 
129 I 

-^—Mortgagee— ASiignees from— U ]omt p>onii>ees| 
—Realisation by one of his shate of mortgage debt — If j 


Where the partius professing to create a mortgage by I 
deposit of title deeds, contemporaneously tnier into a ' 


/ ) bEIHiiEVlKlSHAH V. K. S bETH CHAWPALaESA. 

1939 NJ.J 612. 

■ ' -Mortgige suit— Final decree for sale in suit for 
redemption— If puts an end to mortgage — Mortgage, 
■f still snbsu's after such decree See LIJIITaTION Act. 
ART 116 60 LW 889 

I Mmmble property — Right of mortgagee 
A mortgage of movable property can be created 
le mortgagee. 
*e for sale as 
iroperiy (.Tek 
■■ . ’ NORTHERS 

• ■ ■ .L i CO. 

A.IB 1939 Lah 398. 
Prior and subsequent — Prior mortgagee furekas- 
- - • •“ decree— Suet for re- 

• ” • bseqmnt mortgag 

■ eee'unt for rents 
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First mortgagee without iinpleading the second mort- 
gagee brought a suit on his mortgage and purchased the 
property in execution oI a decree obtained by him In 
a suit brought by the second mortgagee for redemption 
of the first mortgagee, 

Held^ that the hrst mortgagee should be made to 
account for the rents and profits of the properly from 
the date on which he went into possession (.Sen, J) 

Hare kbishka f GojendraNath 

ILJl a938J2Cal 643 = 18310 612= 
12R0 169 = AIR 1939 Cat 16 
— ■ — Pnor and subsejutnt—Suili 6y eJfi mertiagte 
without impleading the other^Kighti of par*ttt 
Where a prior mortgagee brings the property 
execution of a decree on bis mortgage without 
mg the puisne mortgagee to (he suit, the righ 


can claim payment ot the amount due under the prior 
mortgage decree where the puisne mortgagee seeks a 
decree for *■ ' ' ^ o < 

J ) MOTIf 


■ Prior and subsequent— Suit on first mortgage , 
without impleading second mortgagee— Decree and s^e 
—Purchase by mortgageu decree holder and delivery 
of possession— Suit by second mortgagee— Prior mort- 
gagee impleaded but remaining ex par/r— Decree— Sale 
and purchase by second mortgagee decree bolder— 
Delivery of posse sion to Utter— Suit for possession by 
dispossessed first mortgagee purchaser— Maiotaina 

bllity i'rrMYSORLC P CODE, S 11 

17MysLT487 
■ Rtdtmpuon—A count payabU—Suit for re 


I ElSHFN GoPAL V ABDUL LATIF KHAN 
' 1939 A W R (CO) 304=1939 0 LR, 699 = 

1939 OWN 1046 
I ■ •Redemption— Right of eo morlgagort ~-Shares 
of tome mortgagert purchased by mortgagee in execution 
of money decree against them— Sight of others to re- 
deem those shares 

Where the mortgagee brings a «nlt omitting a neces 
sary party and obtains a decree and purchases the mort 
I gaged property 5n execotion thereof the mortgage decree 
and the execotion sale are of no effect as against the 
I person who is cot impleaded in the mortgage suit and he 
' IS entitled lo treat the entire mortgage as subsisting and 


IS lue uiuiit,dt, i- III 
“ nst some of the mort- 

equity of redemption 
ting^ubed, sad thersf. 
demption of those shares cannot be claimed by the other 
mortgagors who are not parties to the decree or the exe 
Cation proceedings and whose interests therefore, are 
not affected by the execution sale {Rowland and 
Chsfteni, //) WaJID AU V AUDAD KHAN 

18410 121=12 RF 222-6BB 19 
' « R edempiion — Right of— Mortgage of tenure— 

Mortgagee sn possession eovenatihngtopay rent of tenure 
■—Default in payment of rent— Sale of holding in exe 
•euston of rent decree— Effect on eguity of redemption— 
Subeepuentpurehne by mortgagee— If revives equity of 
redemption— Absence of fraud or eoUusion—Effeet 
Where a mortgagee m possession of a tenure 
makes default in payment of rent which he has under 
taken to pay, m consequence of which the holding is 
brought to sa’e by the landlord m execotion of a rent 
decree such sale must be held to eztinguuh the mort- 


under the fir 
Krishna v 


— Reder 
mortgagee ttj * 
mg not cash but faddy advanced 
A mortgage was to secure a loan not of money but of 
certain amount of paddy advanced The mortgage i 
bond pave the once of the paddy at a particular rate It | 


*“ '‘l2irF*lS2“=1939 P WN“i6 = 
AIB 2939 Pat 3B2 
- - 'Redemption suit — Attaching decree holder pur 

t - _ ~ j • ’—Suit for redemption after 

hon of mortgage decree— 


LirevaiiuiL ’ execution of Ins money 

^ Held that the 'econd mortgagee trying to redeem the decree attaches the mortgage properly of his judgment 
nr?r.f inorteace mnst cjleuUtc the price o! paddy doe j debtor and at auction sal- purchases 'he same subject to 

' “ I c, mortgage but does not redeem 

of redemption as purchaser is 
• of the mortgage property in 
e decree and his suit tor redemp 
... lee safe fs who/fy untenable 


payotet 

Where cash is paiu in sa isiauiuii u, « i - f-br 
demption takes place in fact, bat where property is 
transferred the redemption depends upon whether, the 

title in the property sold, in law has passed to the mort- 
gagee or not {.Thomas, C,J and Radha KrishnOt J J 


.... . ■ , . ■ . I Pat 7 

* R ights of mortgagee— Impairing of security by 
net ofthrd parties — Remedy — Dmitatten 
A mortgagee is not restricted to remedies against the 
biortgagor when he sees that his security is lessened or 
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dstroyed b; the act of third partKS He is not re(]uir* 
ed to wait from the time the injury is done to the seen* 
rity until he obtain^ possession through legal proceedings 
The starling point of limiialion for his suit for • 
is the date of the injury to the security (Stone 
Kilkasth DEVioas. 1939 N.L 

of mirtgixgit — Right tonlingutth 
einl tut on fertenil 

As a genera! principle the tr 
the secancy, and can sue on 
pay. (AtmonJ, J. C. and S 
BaSHESHtR Nath. 183 IC. 833=12E Pesh 18= 
A I:b 1939 Pesh. 34 
« ' -Rightiof mortgafoit—Hfortgagee contracting to 
sell in exercise 0 / 4ir pouk r ef talt—Con'raet rescinded 
— !firr/*j?rrV htishiy ta account to mortgager for fur- 
chase-nonef. 


' MOBTGAGB. 

I The tight of subrogation cannot be urged n defence 
at a time when the mortgage which had been discharg- 
ed U itself barred by Iiniitation, U, a suit on the 


I REDDIAR. 49 L W. 657= 1939 M W.N. E90 = 
' AIB.1939 Maa.678={1939)lMLJ.770. 

—“^Suirogatiun—ffature of right — //ow far an 
I assignment or suislitwion 

Subrogation, of course, means sulistitution. for the 
I person redeeming is substituted for the incumbrancer 


' i "tiaie uj mortgagor— rurchi^er not impetadea in 
yultoa mortgage— Decree and sale in eiteculian— Rights 
of prirate purchaser— If affected— Rights of as against 
execatloa purchaser See Mvs C. r CODE. O 34, 
R 1. 17MysI.J32l 

=J//i<f»if up of—iyjyt open 
There are only three ways in uhicha mortgage can be 
split up One IS by act of parties at the time of the 
contract. The second i> by operation of taw and m 
India it can arl'*e only under S. 60 of the T P. 
Act where the motigagee or ail the moitgagees as 
the ease may he acquire in whole or m part the share of 
the nofigagof. The third 1 $ by act of parties subse 
guent to the deed by way of novation which is dealt 
with in S 67(<f)of ibeT. P. Act. It requires a> a 
pre*reqei<ite the consent of all parties concerned 
(Slone, C / and Bote, J ) SaDaSMcO RaO v ROOP 
CHAHO 18410 719-1939N1.J 142=. 

A I B 1939 Nag 136 
■ ■' 'Suh mortgagee — Position of -Compremiss deeres 
firing 'stale of account' isiuieen mortgagor and mort 
gagce~If hmit sub mortgagee 

The position of a sub mortgagee is no bighei than 
that of the mortgagee He is bound by what is called 
the 'state of accounts’ between the mortgagor and the 
mortgagee Though a decree fixing the 'state of 
account' between the moitgtgor and the mortgagee is a 

fta^d 

*■■■.' • . JZ4= 

AIR 1939 AU 719 
■ Snirogalion~Keepiug alive— Money advanced 
to diseksrgethree mortgages— Payment of tuvonly-~/f 
available as shield against third 

If a person advances money to discharge 
three encumbrances, payment of two prior en- 
cumbrances cannot be availed of by him as a shield 
asainit the third. (I'enkataramana Rio,/.') SUBBA 
BAMt REDDI V KRISHNIAH CHETTV 

1939MWN 635 = AXE 1939 Mad 718= 


-n-Suirogatipn —Purehau fret from meumhranee 

—Disetosisre of prior mortgage— Diseharge~~R\ghts 
of purehaser 

Where land burdened wuh prior and subsequent 
mortgages is purchased by a person for full price and 


/) bONDPKLALr AMRUT RAO. 

I.LB ri939;Kas 680 = mtc 439 = 
12 R 27. 62=1939 N L J. 366= 
A1.R. 1939 Nas 217. 

'Subrogation — Third mortgagee paying off first 
mortgage— Ignorance of intermediate mortgage— Effect 
J — Presumption of intention to keep ahte— Third mort- 
gage providing for different rale of mtereit from first 
and eomprsiing more properties than first— Aisenre of 
inquiry at to amount of first mortgage— Right to 
priority over second mortgage 

Ignorance of the existence of an intermediate mort- 
gage is no ground Jor refusing 10 draw m favour of a 
sqb«equent mortgjgee who discharges the first encum- 
brance the pre-Numption that he intended to act for his 
own benefit and keep alive the original mortgage as a 
shield against any danger which might threaten his 


-SiucritiK nOTtgagn—Tvx) mortgages ener some 

property to same creditor— V rger—Doclnne ef 

The doctrine of merger is not applicable to mortgages. 


Y. li 1930—55 
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MORTGAGE j MOTOR VEHICLES ACT (1014), S 16 

inte " 


to mortgagee— TrCifasstr tn possession — Stetl hfmort 
gagor for possession and mesne profits from trespasser— 
Maintainability 

A mortgagor wlio has executed a usufructuary mort- 


1939 OLtt bZ-myAWK (UO}/*= 
1939 0 A 128 = AIR ig39Oudb06 
—Validity — Trespasser wrongfully m possession — 
Mortgage for payment of goTernment revenue— If binds 
' ' • - -■ See 

• ' 621^ 


put HI possession of property mortgaged — i^owr ot 
mortgagor to create rent-free tenancy in favour of 


rekandarcx mortgagee in possession, but even that 
would not bind the mortgagor unless the settlement is 
made bona fide in the ordinary course of management 
(Manohar Lall^J') RUP NaRAIN PaNDEY t> SHEO 
SaOAR TewaRI HER 454"180lC 105“ 
5 BR S12“AIR 1939rat 258 

— .ntmUsufruetuary mortgagee— Rights of— Prevision 
tnahlittg mortgagee to realise rents of mortgaged pro 
pertf and to appropriate same towards mortgage money 
and interest and in ease of difficulty m realisation to 
sue for eale— Right to sue tenants 

Where a mortgage deed in substance provides that 
the mortgagee will have the right to realise the rents of 
the mortgaged properties and apply the amount realisea 
. jg n p pgh otiH serondlv towar 


• • . ‘ S 11 

Central 

They 

I ment conduded in 1930 with the Central Provinces 
I States iMiyogi /) TULSIRaM v EmperOR 
I 1989 NLJ 365 

■ — S 16 and Rule 40 — Disobeying signal — Mo evi 
dence that police officer was tn uniform — Conviction iff 
can be sustained 

Where there is no evidence to the eSect that the 
police officer whose signal was disobeyed was in uniform 
a conviction under the rules for disobeying the signal 
cannot be sustained {Edgley /) Nanda Lal KHAN 
*- Emperor 43 o W n 278 

—8 16 — Prosecutions — Promptness —Meeef 

sity 

Prosecntions for motoring offences should be lodged 
promptly otherwise the raotorist may be unable to- 
recollect as to what happened and to give his own expla 
nation (D R Norman) ChaND MaC » EMPPROR 
1939 A M L jr 94. 

— 8 Rules under Rr 31 and 'Plying 
for hire within British India— Meaning of 

If a person carries passengers in his bus from ouKide 


AIR 1939 Sind 85 
Vehicles 
applies to 


' nnot apply 

jse of a motor omnibus carrying passengers and 
for It applies only to motor vehicles used exclu 
or the carnage of goods R 63 (3) seems to 
I. V I .i,„ , — H to calculate 

xtra luggage 

■ 60 makes it 

, , I I responsible, 

• ’ fulfilment of 

—Validity— Saht’ wri d driver are 

. mortraee of lSS2—Praeiiee of w | charged for carrying luggage in 
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MOTOB VEHICLES ACT (1914), E. 40 j 

—^—Eules framed under Er. 40 and 23~Preteeu ' 
tion fcr treaeh el-^hiaminaticn of meter xthttU— 
Kicn'tt)—Rtdtr tkouldht cemir, i» luttifytemic. 

respect of a meter cycle, if a treaeh of R. 40 of 


UTSORE ASBITEATION ACT, S. 11. 

Right Ic—Dehvtry of formal poisisiien by Ctvtl 
Court— PertoH in possesston not a party to those proceed^ 

Where a person in possession of property, who bad 
already otKained matation m bis favour, is not a party 


offence to iice a motor vehicle without a silencer 
<D R. Reman.') CHAND HALS' EmPFFQR 
^ 1939 A.MEJ.94. 

MUSSALMAN -WAKT ACT (XLII OF 1983).S 10 
~/uTudicUon to enfuiri under — Penial of extsUnet of 

*°^Wberethee»i5tenceoflbewaqf itself is >n dispute. 


(as amended by Bombay Act XVIlI of 

1935), S Vy—Stoter—Jurisdieltentotry efenct under 
—Trial h Duiuei Court— i egaltly ^ 


JltrSSALMAN WAKF (BOWBAT AMEHD 
MEET) ACT (XllI OF 1933) S. ^l-Jurudution 
of Pitiriel Court under— Property of waif ntuate 
beyond lurttdietien—Patoir to make order of eontrebu 
tion on mul-uialti 
In the caae of 
the local limits C 

under S 61 j 

• • lent) Act of I 

'ed upon to | 

make a contribution to that Fund are the walifs to I 


I A/.) VlDVA BMUSHAN t>. ALI HaSAN. 

1939 A.WB (BB) 89=1938 BD 944. 
I MDTtfAL BEIilEF FUND— Policy — Appointment 
of nominee—Vesting of fund. See C. P. CODE. S 60 
— FAtLlNC EMPLOYEE. A I E 19S9 Sisd 16. 

MYSOBE EEGITLATIONS, ACTS AND EULES. 

Arbitration Act. 

City blnniclpalltles Act (VII of 1933). 

Civil Procedure Code (111 of 1911). 

Co-operative Societies Act (VIZ of 1918). 

ConitFees Act (Illof 1900). 

Criminal Procedure Code (11 of 1918) 

Hindu Women's Eights Act (X of 193S). 

Inam Buies 

Insolvency Act (VI of 1911). 

Limitation Act (IV of 1911) 

Negotiable Instruments Act (Vll of 1917). 

Road Traffic and Taxes Act (VI of 1936). 

Stamp Act (11 of 1900 . 

Tovn Municipalities Act (VlIZ of 19S3) 

Transfer of Property Act (IV of 1918). 

Workmen’s Compessation Act. 

MYSORE ARBITBATION ACT, S. 11— Auard 
going beyond termt of reference —Validity— Partite 
taking pan tn prottedingi end aeeepiing auiard and 
acting on et— Effect— Right to impeaeh award. 

Where the arbitrators decide as well a matter that Is 
not included id the reference, but the parties concerned 
take part in the proceedings and accept the award when 
It IS made, and act upon it, they must be deemed to 
have made a second submission in respect of that matter 
and cannot subseqseutly be allowed to repudiate the 
award and say that the award is invalid on the gronod 

' J. reference. {Abdul Cham 

• ShsiR MaHOOMED V. 

• • 44M7S HO£ 170 = 

17 Mys L J. 132. 

S. It— h/neonduet— Arbitrator making private 
inquerter—Obfeetton railed for Xrit time at hearing of 
appeal from order filmy award— Acceptance and sign- 
ing of award after award it read out— Effect— 


The entry of a title in the revenue records as ilie result 
of mutiiion proceedings i> merely the recognition by 

Revenue Officers of a title which they believe to exist 
It is true that the entry when made is entitled to a pre- 
sumption of correcine's unless rebutted, but the mere 
makingof an entry does not in any way create a title. 
{Mitckill, C.) SARD4R KHAN t-. LAKSHMl 
Chand. 18 Lab LT. si. 


lot open to a parly to an award made on 
toarbiiration to impeach the award on the 
hat the arbitrator made private inquiries apart 
evidence adduced by the parties, when he has 
the award and signed it after heanng i; read 
uch a case he must be treated as having waived 
to raise such an objection Irregularities and 
ict may be waived An objection on this score 
e permitied to prevail when it is raised only at 
ng of the appeal against the order filing the 
{Abdul Chant and A'agenara/yer, //.) 
Sreir Mahuomed r Sheir AHASIED 

41 MjrsHC3 170=17 MysLJ.lSS. 

S it— Jl/iteonduel — lykolr question referred in* 
eluding queition of law gnirning partiei— Wrong 
deaeton on taw— If invalidatei award 

Where the whole question in dispute between the 
I parties, inctuding the law applicable to the parties, who 
' ne Mnssalffians, is referred to the arbitrator (Maulvi). 
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MTS CITTMUN.AOT (1935), S,64. 

his award cannot bs atta'ked on the ground that he 

decided on an erroneous assumption of law. If a 


ivtr //) Sheik Mahoomed *>. Sheik ahamed 

41My8HOE 170«17 MysIiJ.132 

mtsorb oitt municipalities act (vn 
0 ■ 

‘^Mysore Road Traffic and Taxti Act, S Z\— Effect of 


MTS 0. P. CODE (1911), S. 43. 
verse possession is not barred by ret juduata (.ffagei 
vara Iyer and Venkataranga Iyengar, JJ ) SaN/EEVA 
Gowda t- Venkappa 44My8HC.E. 422'= 

17MysLJ.403 
■S Wr^Mtgkt and ought— Prt«r mortgagee pur- 
ekaung mortgaged property in tale in execution of 
decree on An mortgage and taking ponetston — Second 
mortgagee not made party to tuit — Subtequent suit by 
teeonJ moitgagee— Prior mortgagee impleaded but re- 
maining ex ^Me— Omission to set up right to be re- 
deemed or to offer to redeem second mortgagee— Decree 
by decree-holder— Dts- 
■ ■ ,ee—Suit by latter for 

• ■ » possession— Bar of 

Where a prior mortgagee, who has purchased and 


i/Myslid t) 

MTSOBE CIVIL PBOOEDUBE CODE (UXOF 
IBlDi S W— Directly ant substantially in issue— 
rinim bf teife for maintenance against husband on 


plea that be is a prior moitgaeee in order to obtain 
possession, by reason of S. 11, C 1’ Code, behaving 
omitted to urge the «ame in the suit by tne second non 
vanee ( Alagestoara Iyer and Smgaravelu Mudaliar, 
Gowda S'. hfARis AMI Gowda. 

17 Mye L.J. 487, 
aud$S—CoHslruefion end scope— "Court 
decree" — Court aelually pasiingdeeree — 
ute after transfer of territorial /urisdie- 
Court 

■re Civil Procedure Code, is an inclu'ive 
does not exclude the Court which actually 
lee, though Its territorial Jurisdiction has 
red to another Court. The Court that 
ee has power to execute it. S 37 has 
Rect of enlarging the scope of S 38 by 
m the ambit of the words "Court that pass* 
” a Court to which jurisdiction has been 
{SAaniaranarayana Rao and Smgaravelu 
•/) Rama Setty v Ramakrishna 
43 Mys H C E 617. 


adverse possesston and title iaeree)^s t KtuyMMca. i u. j.^Appiicability —"Deeree"— Award bt 

in a previous suit by the defendant against the | ifeg,,/rar of Cooperative Societies under Co-operative 
olaintiff for a declaration of his title *' *“ *’ -t ' Province If a decree 

tL.iw and for an iniufiction, the Court ' „ . . . 

the Utter and dismissed the suit, and " Code, only decrees of 

nf«aVutoequentsultforpo«ess,on ■ - > British Jfdia can be 

niTer and M lessor of the defendant . , ' , subject o other bm,. 

*- Cocnerat..e 

sudieata But the decision in the p 

would not prevent the defendant from 

later suit that he and his predecessors 
possession of the property for over 12 

*'• ihere^as*^ mue of adverse ^ssession ‘ much less | the same manner as a decree of such Court does not 

tnjfiud'ne ‘hereon. In the former suit, the plea ofad U^est the award with the character of a decree of a tiv.l 
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MTS C. P, CODE (1911), S 47. 
or Revenue Coutt, and does not bring it mtfam the 
scope of S.43, M>s. C. P. Code. (A’a/r/eare Iter ami 
Stngaraitlu Mudaliar, JJ.") SRl GaJANANA URBAN 
Co-operative Bank, Ltd., Bvadaci v. Basavanna 
Gowda Siddalinganna Gowda, Hadara Halu. 

17 MysLJ.486 

— S. 47— Applicability— Mortgage of undivided 
share by Hindu coparcener — Suit on— Decree and sale 
la execution— Purchase by decree-holder — Procedure for 
worlwing out rights — .Application in execution of suit for 
partition. Stf Hindi; Law — Joist family. 

17MyfiLJ 270 
3 i.1— Execution afflieation—-ConvtrneM into 
suit — Conditions lor 

An execution application cannot be converted into a 
suit under S. 47, C. P Code, n hen the allegations In 
the application are insofScIent as pleadings in any suit 
which might be of advantage to the applicant, and 
indeed very ditlerent from the pleadings required for 
such a suit. (Rally, ,C J. and Abdul Giarn, /) 
Ramachandra Rao £ Chaganmull. 

17 Mya.L J. 270. 
S H~ParUts — Defendants dismissed os un 
necessary parties— If '‘partses” 

Parties added as defendants to a Suit, uhohavebeen 
dismissed from that suit as unnecessary parties cannot 
be regarded as parties nithin the meaning of S 47, C. 
P. C^e, (Rally, C /. and Abdul Ghaut, / ) Kama* 
CHANDRA Rau v. Chaganmull 

17 MysL.J 270. 
3 i:lSe«pe— Execution, discharge or tatssfae* 
tian af decree— Decree holder purchaser— Preeeedsugt 
for virh.ii gout reghte as purehater— If relate to exeeU' 
tion or lalitfaelieti of decree 

Proceedings taken out by a decree holder purchaser 
for working out his rights as auction purcha<er are not 
proceedings for satisfaction of the decree or for the 
esecution of that decree nithin the meaning of S. 47, 
C P Code. (Rally, C J and Abdul Chant, /) 
RAMACHANDRA RaO S. CKACANSIULL 

17 Mya i J. 270. 

“S 60— Applicability— Personal mam grant by 
Government— Successire life e>.tates tvitb prohibition 
against alienation— Decree against holder- Right of 
decree holder Co attach and sell mam See GRANT- 
PERSONAL iNAM Bv Government 

17 Mya L J. 305 = 44 Mya H C R 249 
' S GO—Seope —Execution tale — Rifht of pur- 
chaser prior to confirmation of sale—Atlachabiitly— 
Transfer of Property Act—Applicahitity to Court 
aalee. 

The right of an auction purcha* • 

execution of a decree in the prop 
before the sale is confirmed is a 
ble under S 60, C P 
gets a vested right and nos mere] 

On confirmation title to the property vests in him not 
from the dale of confirmation but from the date of sale 
The fact that the vested interest is liable to be defeated 
as a result of the sale being liable to be set a<ide under 
O. 21, R. 89, 90 or 91, C. P Code, does 
not affect the rights of the purcha-er under the sale 
Salev 111 execution of decrees are not governed by the 
provisions of the Transfer of Properly Actsaveaspro 
vided by b. 57 and Ch. IV of that Act. The rights of 
an auction-purcha&er at an execution sale have Iherefoie 
to be determined by reference to the provisions of the 
C. P. Code. (Shaniaranarayana Rao, Offg C. J and 
Smgaravrlu Mudahar /.) RaSIANARAVAN *. VeN- 
KATAPPA. 44Myin.OB. 40=17 Mys I. J. 69 


MTS. C. P, CODE (1911). 8 144. 

' S. Decree — Finding or observation advene 

to tteecestftsl party not incorporated in decree — Appeal^ 
abilsty —Omtttton to appeal against— If een'ludes 
matter ar against non appealing party. 

Wbere a decree is in favour of parly, the observations 
asd often even findings against bun not incorporated in 
the decree cannot be appealed from. It is the decree 
vhich gives the light of appeal to the aggrieved party, 
and It IS not apparent hon a mere observation in the 
jodgment or even a direction which is not embodied m 
the decree can be challenged at all When lurtbei the 
observation or diiection relates to a person who has not 
been made a party to the suit it cannot be challenged at 
all. The Court has no power to take up the case of a 
person who IS not a party to a suit and try in Ibatsuit 
to decide his iiabiliiy or lights. Failure to appeal 


' S. 100 — Concurrent findings of fact — Finality 
— Ignonngef Vital admitliont of party— If justifies 
reopening of findings sn second appeal 

Though generally the High Court in second appeal 
will not reopen concurrent findings of fact arrived at by 
the lower Courts, if vital admissions by a party clm- 
cbiog the mailer in dispute have been ignored by the 
Courts below, the High Court is not precluded from re- 
opening the findings of fact notwithstanding that they 
aie concurrent findings (Abdul Cham and Singaratelu 
Mudahar, JJ.) SRINIVASA IYENGAR V TTRUNARA- 
VAN 44My8.HCB67, 

- S 116— Carr deesJed— Interlocutory ordert— 
Rnntion—lnlerfertnee— Power of High Court, 

TLe High Court has power to interfere in revision at 
an interlocotory stage in appropriate cases, but it can do 
so only when the error is such that irreparable injury or 
iniustice will result if the error remained uncorrectedat 
the earliest possible opportunity (Magenara Iyer and 
Singaratelu Mudahar, JJ) LaRSHMAMUA v 
NEELARAJE Urs 44 Mys H C,E 319. 

S 116— Limitation — Revi«ion application— 
Period of limitation — Practice Set PRACTICE — 
Mysore ificit Court 17 Mys E.J 267. 

'■'8 Material irregularity— Rexnevi— Order 

rejecting os no grounds were made tut — Retition — Inter- 
ference— Su/fieieney of grounds for rijtelion—If tan be 
(Onstdered 

Where a lower Court throws out an application for 
review of judgment on the ground that no grounds have 
been made out Cor a review , it cannot be said chat there 
has been auy illegality or material ineguUrity ui the 


S \13~-Order refunug rrvtru) — Revmon — 
Conpeteney — Grounds 

No revision tie- again't an order rejecting a review of 
Judgment unless (be Order sought to be made by a Judge 
who has exerci-ed a jurisdiction not vested in him by 
law or failed to exercise a jurisdiction so vested or baa 
acted illt^Uy or with material irregularity in the exer- 
cise of ins di-Cfction (AiJui Cham. /) SlDDE- 
COWOAr. EOREGOWOA. 17 Mjs L J 267. 

Ss. 141 and IBl —Applieelihly —Ordir for 

reiMutiom eontegueut on setting aside of execution sale— 
Appealaiiht}— -Second appeal 

An order for restitution following the setting 
an execution sale is an order passed under ^ 

/■ 


•i/ 


' \ 
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M7S 0 P CODE (1911) S IBl 
Code and is nol appealable S 144 does not apply to 
the case , the operation of S 144 is expressly directed 
to cases Where and in so far as a deertf ts varied or 
reversed ' If the order is wrongly treated as one under 
S 144 and an appeal entertained by the appellate Coart, 


In ordering restitutioo under ita inherent powers a 
Court has power to go into the question of mesne profits 
and award mesne profits a separate suit for such profits 
IS also p^rrn ssible {Siaftiaranarayana fiat and AMu! 
Gkani J/) LORAPALIAHv Channappiah 

16 MyaDJ 553-43 MyaHOB 523 
— — 0 1 B Z—Camiruetion-~M dtifarit tt tutt — 
WhtH allowed — Cendilifiti to 6e tatuRed 
The general rule u that suits should not be molti 


Mrs 0 P CODE (1911) 0 22 E 3 
StHgaravelu Afudahar, J ) SUNDER SiNGH v 130RE 
COWDA 17 Mys L J 216 

■ ■ 0 9, B 13— Ex parte decree~Decr<e agaimt 

sevtfal defendant at members of joint Hindu family 
and making joint family property liable — Seteiugaside 
^ ‘ ■' nit all 

several 
u family 
roeeeded 
le defen 
be other 
common 
udaltar 

s E 216 

c admit 

non — Fresh preliminary decree for balance— Propiiety 
— If jutU/ied 

It is very unusual for any Court to make a partial 
de ree for sale in a suit for sale by mortgagee in res 
I pect of part of the mortgagees claim and leave the rest 
of bis claim to be the sobject of further litigation in the 
suit O 12 R 6 C P Code cannot be appl ed to every 
possible kind of suit especially a mortgage suit for 
which a special procednie IS prescrib'd by O 34 C P 


that they cannot be conveniently tried as single soits be I 
may split them into separate su ts for the purpose of 
trial under O 2 R 6 C P Code {Reilly C J and 
Singaravclu Pludaltar J') VaOGAPPA V DODDA 
YELMPPA 16 Mys LJ 661 49MysHCB542 
— 0 1 E 6— Joint promisors —Separate ousts by 

promisee agatmf several fromieort under eame document 
—Afaintainability— Contract Act S 43 i 

Where a number of prom sors have undertaken under ' 
one instrument a joint liability and where one suit can 


virtue of S 43 
R 6 C P C< 
Madaliar, // 


rent at fixed rate from date of t it to date et 
' postetntH’— Permissibility 
) 20 R 12 of the amended C P Code in a 
ossesston of immovable propeity, it is not 
permissible for the Court to award rent in the suit 
Itself at any particular rate from the date of suit till 
delivery of possess on it can only give a direction for 
ascertaining the tents or mesne profits •from l! e date of 
suit up to the date on which possession is delivered^ 
{Aids I Ghani and Hagxsvira Iyer, JJ") KaNA* 
karathnamma V Rajappa 17 Mys L J 834^ 
O 21 B \^'i—Burdtn of proof— Suit by 
defeated obstrkctor-^nus— Proof of possesuon on date 
I of proceedings for removal of obstruction—S iffictency 
^ - „ '"''"''eisa special 

ordered to be 
jn pu chaser 
the defeated 

« i. „ fr The 


>0 6,B 

aside alienation 

—■If to be alio- 
In a suit by 

alienations made by their father darng the r mnorty 
an appl cat on for permission to amend tl e pfa nt in 
order to add some more items of property alleged to 
have b'en omitted from the pTa nt schedule by overs ght 
made at the very end of the trial at the stage of arga 
ment after all the evidence in the case has been concind 
ed would be properly refused {Reilly CJ and \ 


date when the proceedings under O 21 K W were 
taken and then to wait for the defendant to prove bis 
title {Retlly C / and Smgaravelu Sfadahar /) 

Chinnasisia o Parasuram Sait 

IVMysIiJ 176 
O 22 B Z—Coistructienand teope—Oealh of 
one of several pla nhfft or afPellants—Legal represenla 
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MYS. C. P. CODE (1911), 0. 23, R 1. 

hve net irought on record — tl'Me tmt or appeal— -If 
aiatet — One cf teveral plainti/fs ecmpeCenl to prosecute 
tust or eppeal— Effect— -Decree stnlhoul legal represeuta 


I AITS. O. P. CODE (1911), 0. 34, B. 6 
j The provisions of O 32, R. 7, C. P. Code, are very 
' stringent provisions. The words ‘expressly recorded m 
the proceedings” in the rule prohibits the Court from 


■ 0. 23, B \Seepe~~Mortgage tust-^Preh- 

minarp deeree—Suisefuent applieotien for vnthdratval 
of suit— Coatpettney— Power of Court to permit tuUi- 
draxool, 

TKericht to withdraw a salt under O 23. R 1 C P. 


An 4Ud<.mngu«uuu> IS iioi 4 iitxess4iy pixiy (i> 4 

mortgage suit A person w ho acquires an interest m the 
mortgaged properly or in the equity of redemption after 
the suit to enforce the mortgage has been lodged does 
not acquire such an interest as would entitle him to be 

— .4,.. O. 34. k. 1, C P.Code 

on the mortgagee to 
> a person takes hU 
‘ and to the result of a 
> kafu and Singaravelk 
• . • A SETTY V KRISHNA 

• * • 379 - 17 My 8 LJ. 274 , 


stage IS reached, the right of a party to apply for with- 1 l“^‘*rf/«— .f/Mrilrwg deeree Aelder— 

drawal of the smt and the power c " . . . . ‘suit 

withdrawal under O 23, R. 1,C 
(A’agesvara Iyer and Strtgarai “ 

MALtAIYAt' GORUNANJAPPA 

I I. — -O, S2, Bi 3 and Minor defendant— Court 
guardian— Appointment of— If enures forwAole\iS—\ 

Right of another person to apply er appeal on behalf of \ ' 
minor — Pfeghgen'e or misconduct of Court guar,sr 
Effect of _ _ j 


not a necessary party to a 
• /yer and Singorg-t’u 

MAR V NACESHaCHAJL 
«My8H0.B 266-17 Mysty.SW. 
•O 31. B 1 — Scope— MurtgageSubiCfUfr; sale 
by mostgtgor to etranger—Sutt by mortgagee to en'm^ 
mortgage — Pstrehnser not impleaded— Effect— Dezrtt— 
Sale in exeention— Purchaser— Rigift of, ei e~a.rf 



aware of emtenct of minor and granting Itaie — O S4. E. ft— ““f-- 

Sufficiiney—Compromisesvithout express reeordisig of thatdeereeexecii/a}’cstsa-' ^ ^ ' 

leaie— If void— Right of minor to sgnore tieney — If vosd. ' - m'rzrsrar 
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M7S.C P. CODE (1911), O 41, R. 4. 

A decree for Sile m a mortgage suit providing for 
execution thereof personally against the mortgagor m 
case of deficiency, though it may be contrary to the pro- 
visions of O 34, U 6, C P Code, i‘- not void on that 
ground, and would not aSord a ground for revision to 
the High Court K^bdul Gkam /,) SiDDEGOWDA v. 
BOREGOWDA 17 Myg L J 267. 

' --‘O 41, B 4— Scope — Appeal— Death of one of 


plaintiff— Defindant— If found to filt oi/ecttcns i 


0. 47, R IStepe — 
default — AppheattiK tor retti 
default— Appheatitti for revte 
appeal — Reteetion—StAseguent 
of order dismiwng appltealion 
—Compeieney 

Where a party whose appeal 
of prosecution applies for restor 
0 41, R. 19, C. P Code, but 
dismissed for default, he canno 


j MYS. CO-OP. SOCIETIES ACT (1918), S. 63. 

mortgaged property from a member who had already 
> executed a mortgage on w bich the suit is brought. The 
I section permits «uch a purchaser being brought en 
j reoird in proceedings before the Registrar. Rule 16 of 
I the rules under the. Act prior to the introduction of 
S 43*Ai al-o permitted such a purchaser being implead 
ed in a suit on a mortgage, executed by a member to a 
j Co operative Society If such a person is not impleaded 
Ml the mortgage, the rights of such person, 
lefore suit cannot in anyway be affected by 
the decree or award passed in such suit A 
I r- of the mortgaged property at a sale in execu 

Itionofthe award made by the Registrar in the suit on 
ihe mortgage cannot acquire full rights in the property 
as against the purchaser from the mortgagor member 
y to the proceedings 
Aanr ard Nageivara 
• 17MysLJ.S21 

S 43 (c) — Award— Execution Ij Civil Court — 
Condition precedent to—Certifieale if ffegttlrar— 
dVeeeesity for— Limitation for execution— Starling point 
of ttme—Daie of award or date of cerlifieele — Ltmila 


remedy and fails, he cannot purs 
urging the very grounds on which 
in the first remedy he pursued ( 
SUBBA RAO V RaMIAH 
MYSORE CO OFEBATIVE SOCT 
(VII OF 1918), S 42 and R. 2S 
from order of liquidator— If one under 
Code— Limiiation— Limitation Act, Art 
The words “under the Code of C 
occurring in Art. 152 of the Limitat 


1 Civ'l pMift commences 


orders passed by a liquidator under b 42 and R. 25 of I 
the Rules of the Co-operative Societies Act is one ] 


ued as a 
0 (<) of 
by the 

» ton not on the date when the 


— Award by Regi'trar — 
execution — Limitation — 
MiTATtON Act Art 181. 
17 Mys L J. 342. 


atnv Society iy member — Suheequent tale of mortgaged 
property to tlranger-Sutl on mortgage by society— Pur^ 
ehaser not impleaded— Effect— PnreAaser in execution 
of award— Rights of as against priX’ate purchaser from 
memler, 

S. 43 A of the Cooperatue Societies Act doesnot 
prevent a Co operative Society suing a member or past 
member from impleading as parties to ihe proceedings 
before the Registrar persons claiming throngh such 
member or past member, for example, a purchaser of 


absence ot vuen a ceriiucaie, me appiitULiuii •u, vu 
lion has to be thrown out by the Civil Court \Aidul 
Chant,/} ClIY CO-OPERATIVE Bank. LTD . MY- 
SORE ». K P SWAMY, 17 My« L J 342 

— —3 ^^Applicability— If confined to loans by land 
mortgage banks only, 

&63oftheMys Co operative Soaeties Actiscon 
fined to cases wheic land mortgage banks advance loans 
on the security of landed property and has no applica- 
lion to loans by other Co operative Societies to theu 
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MYSOEE COUET.XEES ACT il900). MYS CE. P. CODE BEG (1904), 8. 162 

members {.AtJul Chant anJ A’a^eswara /)«r, //.) | parchase<l them himself, obtained possession through 
UamiaI! V. AppiaU. 17 Mys Ii J S21. 1 Conn. The pUintifis nho n ere the sons of the 2nd 

MYSORE COURT -rEES ACT fill OF ISOO)— | defendant, sued for a declaration that the decree and 


tamed agaiost them all and their shares in the family, 
propeny tpiDtly the creditor appellant paying only a 
siDgle couri-fce of Rs iS, a joint appeal tu the High 
Court preferred by the sons challenging the decree may 
be £led in the same conrt-fee as that paid in the 
Court below. It la not neces-sary that each of the 
appellant should pay separate court fee and prefer a 
separate appeal claiming an exemption of his individual 
share fiom the debt in dispute {Abdul Cham and 
Smiarazciu Muda/iar, /J ) RAMA RAO n. TtlAM- 
MAhNA. 44MyBHOE 357=1“'*'“ “ ' 

’—Suit for peasttuan and for mt 
and futurt — D^rrit for fosreiuon ohJ 
iuiuiry as to srusm profits— Appsat • 

Court ft! payable— Court'fst on amou , ,• 

etaimtd,iH suit— I / to be paid. 

Where in a sou for possession of immovable property j 
with past and future mesne profits the Court decrees' 
pcese&sion and orders an intiaiiy as to the 
mesne pioSts the defendant appealing from the 
decree need not pay eourt*fe« -- 
claimed by the plaintiff in thr 
if he pays cocrbfee on the value c 
the appeal, sts , possession of the * 

Iyer and Venkataranga lyeni 
OOtVDA V. VgNKAPPA. * ' * 

— (sa ameaded by Act VIII of 1922), S. 4 (It) j 
(e)aad 8ch II, Art \\’'Z—APpli<abiliiy—Co’Oton<r 
in posittiiOTtSuit for partition— Court fee payable— 
RtUef of tmuneUen—ff eoniiputntial relief. 

A suit by a 
10 joint possesr 
share and for 
Eof Sch.Uof 
under that arti 
■n the plaint th • 
of that allegati' 
case out of the 
relief by a ay o 

and the *uij ca » . , . - 

Act, the relief of tnianclion is not a canse({aentia) relief 
at all. as the plaintiS is already in possession, bot it is 
an irdependent relief and the plaintiff can value it in 
his oisn way and pay a court fee The soil cannot be 


of mortgagor for dtelaratioii that decree and eteeulionl 
did not bind them and for pJrli/ioii ani posseision—^ 
Court fee payable— Prayer for eanctllahon of deeree — | 
Alecesiily for. 

Defendant No. 2 executed a oiortgege of his family 
properties to the 1st defendant, who sued on it and got I 
a decree against the 1st defendant ; in execution of the | 
decree he brought the properties to sale and, having ^ 
Y.D. 1939—56 


and on default the suit « as dismissed. 

in second appeal, that the plaintiffs u ere not 
parties either to the deed of mortgage or to the smt in 
which Che decree was parsed, that they need not ask for 
cancellation of the decree, and therefore court fee was 
not payable under S 7 (iv) (o) of the Court-Fees Act. 
The court fee paid by the plaintiffs was sufficient 
(Alagesvara Iyer and Ventataranga /yrnfjr, JJ) 

KEMPECowDAf Kilmpe Gowda. 

44 Mys H C E. 431 = 17 Mye.L J 410 


- 8 WI~Applicabilily and Scope—' Right of user 

of anytaad or water"— Right to light and air through 
tumJoto ofioiiie—Obitruetiofi to—Ordtr under S. 1^7 
tn respett of—Jiirisdution to meke—Crounii (or mak’ 
tngorder— Proof of aegumUon of right by grant or 


ed must amount to an easement by prescription before 
an order under S 147, Cr. P. Code, can be passed, un 
k»s the clamant m other words, can ihuw that be has 
acquired a right of easement in respect of light and air 


. 8 \^l—Scepe—&fanelatory im auction— Order 

amounhug to~I f tan be made. 

A magistrate acting under S 147, Cr. P. Code, can- 
not pass an order which amounts to a mandatory lojunc- 
• moliiion of a wall or any 
' ' ■ - section cannot be 

h on the face of. 
{Shaniaranara- 
VeNKATARAYA 
■ ■ ■ ISMysliJ E33- 

43 Mys H O.B. 673. 

" menti of wilneiset taken by 

polieeend signed by tkem and treated at ecmplainti — 
Admissibility in eoidenee, 

Esidenceof witnesses whose statements taken bythe 
I police are signed bythem contrary to S. 163. Cr P. 

I Code, are not inadmissible rm that account, when such 
statements are treated by the police as complaints of 
offoice committed against them. In that view it oanot 
' be sdd that the statements were recorded under S 163. 



283 


THE YEARLY DIGEST, 1939 


MT8 05. P. CODE BEG. (1904), S 162. 

Cr.P. Code 
//) SETxy 
S 16S 

gating efficer- 
eress txamina 

Statements made by ibe accused to the police iq the 
coar«eof investigation are always inadmissible under 
S 162, Cr. P. Code, and the fact that the statements are 
elicited from the investigating officer daring his cross 
examination ^ill not make them admissible under 
S. 162 t^Abdut Chant and Singaravtltt Mndattar^ J J } 
Seity, In re. 17 Mya i J. 238 

— —(as aBSended in 1927), 3. l^Q—CenttrueUmt 
and scope — Police Pegorl not preceded by tnvetUgatton 
under Ch, XIV cr first iiiforenahon report— Jurtsdtt 
icon of magistrate to laie eogitnanee 

Under S l90 of the Mysore Cr P Code, a magis 
trate properly emponered may take cognizance of a 
cognizable case on a report by any Police Officer, even i 
if all the formalities and investigations presented by I 
Ch. XtV of the Code, have not been earned out by | 


MTS, OB. P. CODE EEO. (1904), S 307. 


those charges shall be separately tried It is impossi- 
ble to read into that provision any reference to evidence 
taken before a charge is framed at all {Reilly, C. /., 
andAbdul Ghani, J.) SuNDaRAMMA t-. GOVERNMENT 
OF MYSORE 17My3LJ.102=43MysHOE 676 
S 250 (2) — Compensalion— Order for— Basis 
of—Dsiiy of magsstraie to record finding of falsity 
and texatieus character of case—A/agntrate holding 
that eompiatnant failed to make out cate agasnst accused 
— if ground for order of eempensatson. 

Under b 250, Cr P. Code, it is only where a magis- 
trate IS satisfied that the accusation against the 
accused was false and either frivolous or vazatious 
(hat he may direct compensation to be paid The 
Court’s final opinion should be that the case was 
false and (rivolojs or vexatious, it is enough 


' I I • e e ‘report has been 

< Xetlly C . J and 
■ • •• u Government 

'.iuo.i. irMysEJ 102- 

43 Mys U O B 675 

^Ss 213 aad 2i6— Illegal eommstfal — Accused 

■abteondtng and ttot appearing at mguiry—Comm ttol to 
Sessions Court for trial along uutA other 
Legality— If iiaile to be guaskeH. 

It is contrary to the provi'ionj of S 213, Cr 
and lUegaf for a magistrate to commit for 
Sessions Court along with others an accused pi 
IS absconding and who has not appeared 
magistrate when he held the enquiry for pa , 
committal Such a committal being illegal is liable to 
be quashed under b. 2l5, Cr P. Code. (Ssngaravetu 
Mudaltar, J ) PulTA^^ADA, In re 

17 Mys Ii J 85 

— — S 233— Procedure — fVarrant ctsse—Endenee 


I out bis or her case aoes not lead to tne con 
elusion that the complaint was false and is no( a 
' sufficient ground (or ord-nng the complainant to pay 
compensation. {V enkatarauga Iyengar, / ) THA- 
YAMStA 0 Seetharamiah 17 Mys L J. S71 . 

I 8 250 (2)— Procedure— Order of tempeniation 
emiodted tn order of dis'karge itself— Propriety 


' ‘S 259 {2')—Seope~Order of compensation — 
Direction that eompensatton when collected should be sent 
I to Dutriit Superintendent of Police for payment at his 
I disereiiait to the set/cral accused— Legdily, 

S 2S0(2), Cr P Code, expressly stales that the 


mat Procedure 
where in the 
taken again<t 

more than one person, that after charges have teen 
framed when it becomes necessary to try the accused 


of police for payment at his di'Cretioii to the several 
accused in the case is against the expresi pron'ions of 
S 250(2) and IS illegal (Venkataranga Iyengar,!) 
Thavamma *> Seetharamiah 17MysI»J 371 
— ' — 3 307— Powers of ffigh Court on refe'enCt — 


jde, the High 

, Judge’s view 

mable or per 

would of coarse be the doty of the trying magistrate to j verse or against the weight of evidence, is Jnsiified by the 
use against each of the accuseclin disposing of the | evidence {Abdul Cham anl Smgiravelu Afudahar, 
separate tria* only so much of the evidence as IS relevant I /y) SKrn',/«»-r ITMysLJ 233 

-against him ; bat that can be given without wiping out j - 5 ^7— Reference— Grounds— Refereuee on the 

any evidence given already before any charge Is framed j ground that fury have not reasonably, carefullyand pro- 
There Is nothing illegal or improper m the magistrate^ ' perly considered the evidence — Competency. 
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MYS. CE P. CODE EEO. (190«. S. 311. 

A refertnce to the High Cocrt nnder S. 307 Cr. P. 
Code, on the ground that, in view o! the Sessions 
Judge, the ''Jury do not seem to have reasonabtjr, cate 
fully and properly considered the evidence,** cannot be 
considered to be invalid *'*' ‘ " 

the verdict is unreasonab 

' 1 ■ ■ ■ 7 ) Settv, I 

II XI Mj-LJ 238 I 

I -S Sll~Ditcreii9n efffigi Ceuri—Auuttd dtaf I 
and dumb ani uniilt to unJtrstonJ protetdiags—' 
CtrtiniltJf to Seiiiom — Direetton ter ditmtien $a /ail 
trilAeut trial— Power of High Court to make I 

IVhere in a case in vrhich an accused n hois deaf and I 
dumb is committed for trial to the Sessions Cemt, and j 


MTS CE.P. CODE EEC (1901), S. 493. 
trial himself. The proceedings held before him must be 
resard'd as proceedings in an inquiry preliminary to 
commiiment. The giving cf reasons by the magistrate 
for thinking the accused to be guilty does not amount to 
' ' ■ ration of the 

Atyar and 

' UTii, Jntke 

Iys.Ii J 298. 

— S 403— Applicability — Findingof guilty— What 
amounts to— Committal order — Magistrate giving 
I reasons for believing aceu«ed guilty— Ffftct of. See 
I Mysore cr P. Code, Ss 347 Aito 403 
I 17 MysLJ. 298 , 

■ ■ ■— S 403 — of guilty of charge 
j framed— -Subsejuint committal to setsions— Jurisdiction. 
Where a magistrate after examining witnesses and 


or following the proceedings, the 
discretion to direct detention of 
during the pleasure of the Govern 
Iyer and Smgaravelu Mudjhar, 
re. 4 ■ . ' 

3. 342 — Comphante with — Duty of Judge to put \ 
fueetsonr—Speeilif guestton about mparf.int Piece of 
efideace—Heeeitity for. 

It 19 the duty ot the Judge to draw the atieniion of 
the accused lo important items of evidence lo the case 
so that he may say what he wished about it. But where 
the accused in answer to a general question put to him 
about the evidence in the case makes a comparatively 
long statement stating all that he possibiycoutd say, that 
is Sufficient for the purpo:>e. It is no part of the duty 
of the Judge to cross examine the accused on his state 
meQts.and the accused cannot be said to be pteyudiced 
as a result of any defect in procedure m the matter of 
questioning the accused under S. 342. (Peilly, C.J and 
Singaravetu AfuJalitr, J.) In re EkapPa 

Ss 347 and i02-Se ■ 

charge and recording plea of , 

out conviction— Case At fortnalby Scisioni Court— i 
Procedure— Order of committal giving reatont for\ 
helieviOig ac'used guilty— Eject of— 1/ finding of guilty I 


acquittal may be either by (he magistrate himself who 
frames the charge or by any other tribunal, ftw instance j 

the Court of ses'ion' to . ..--■I 

for trial It need not ne 
State who has framed the 
bound lo convict an acc 


therefore starts an inquiry as if he 

case himself, bitin View of evidence of previousconsic I 
tlon, he find, that Ih- case is a fit case for commiUal. he 
can. under S 347. Cr P. Code, commit the acru«edto 
She Sessions Court for trial instead of completing the i 



■ ' S ^Z2—Acgutllal — Pevsuon against— Inlerfc 
ren.e— Jurndsetsen of High Court— Grounds for inter’ 
fcrenee—Principlei 

Under S 439, Cr P Code, the High Court bas juris 
diction CO inteifere with an order of acquittal, but it 
mil not ordinarily interfere in reviviouin such cases at 
the instance of a private prosecutor. Where an order 
of acquittal is wrong by reason of an erroneous vievr of 
(he law taken by the lower Court the High Court would 
order a retrial in the exercise of its revisional powers. 
Where a revision la sought on the ground of erroneous 
appreciation of evidence, interference must be confined 
to cases of gross mtsapprecucioii which ma>t be of a 
greater or stronger degree than m the ca<e of a revision 
—J -fan exceptional character 
{Singara-'ctu hfudahar, 
iYRAPPA 

l7IIysLJ.416. 

S 439 Order under S 562 (1 A}—fievnien 
—Comprteney 


reti-iun iti cases when 
A peraoii dealt with 
s, lias a riqht of appeal 
I revision application 
'Iudalappa V. MaU.- 
17 Mys L 3 317. 


Contract 
I 498(3). 


lal cases 

■ APPA P. 

• •• • ■■■.• ,!£ 119 

\fjgis'rc'e em- 

pnaeret iy Sesriofit Judge under 17 (4) rj er'tr'atn 
and dilPoie of urgert app'iealioni—A'p’ica'-ori for tsii 
iy Perron eon.'ieled before ^hng o' apf-il—P-'—er to 

deal anti. 
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MTS CR P CODE REG (1904), S 622. MYSORE INSOL VENCT ACT (1911) S 37 

A District Magistrate who has been empowered by pos'«ssion of a female member of a joint family, 

the Sessions Judge under S 17 (4) of the Code of Cn Though a female member is entitled to a share at a 
roinal Procedure to entertain and dispose of urgent family partition by reason of the new Act, the Act gires 
applications is competent and has power to grant ball to her no right to resist a suit by the manager 
an accused who has been convicted but who has not yet of the family for the recovery of possession of 
preferred an appeal S 17 (4J is couched in very genera! family property in her possession she has no 
terms and the words any argent application include right to be in possession of the properties along with the 
applications for ba 1 falling under S 498 or 426 Cr P coparceners much less can she claim exclusive pos'es- 
Code {Satikaranarayaita /iaa and Stngaravelu Afuda Sion {Singaraielu Mudaltar and Venkata Hanga 
Uar,JJ) R4NGACHARI Intkecauof Jftngar JJ) CHlKkANAGAMMA » SiVASWAMI 

43MysHCE 620-17MyaLJ 66 17MysLJ 481 

S &22~Ordtr rtUortug penstitten—ExtenUM S 8 (1) {\iy~ApplicabilitySuit for partition. 

bf police — Magistrate s power to direct — Dity of p^tet \h fsld before Act—Preliminary de ree passed 

—Possession of third party— If excluded from seepeof' after Aet — Right of plaiiittf s mother tosha/e at such 
section parh/ton—RelrospecHte operation 

An order under S 522 Cr P Code for resloration In the Mysore State, when a minor Hindu sues for 
or possession of property is capable of being earned out partition the division of status in his family does not 
though there might be no specific provision 10 the Code occur aiitil the preliminary decree for partition is made 
as tothemodeof restoring possess on and the police S 8 (^) (^) Hindu Womens Rights Act 

are bound to carry ou' such an order though it might applies to partitions made after that Act comes into 
amount to undertaking a quasi civil function ^ the i Where in a suit instituted by a minor before the 

police The Magistracy has got the right and the power Act came into force a preliminary decree is passed after 
to utilise ihe services of the Police to carry out their the Act the divinon or partition is effected only on the 
orders lawfully made by virtue of S 48 (1) («) ©f the dale of the decree after the Act came into force and 

This 

ending 

sense 


17MysL^ 445 

' "S 562 (1 Ky^Appeal— Person convicted tut 
admonished and set free— Right of appeal — Revision 
A person who has been dealt with under S 562(1 A) 


revision application cannot be entertained in such cases 
iSingarave/u Mudaltar /) MudsLAPPA*' MaLL 
AMMA 17 My» L 3 

MTSOEB HINDir WOMENS ErGHTS 
(X OF \^'SIS)—AptlicaiiUty to Jams 
The Mv'ore flindu Women’s Rights At 


matters with which the Act deals Jains in Mysore who 
do not show that in any matter the r custom excludes 
them from being governed by the law of the Mitak«hara 
are subject toth ' n r' W -;r_ t , 

Mudaltar /') 

KUMARIAH 
— Scope ar 

family— Right to claim possession of 
isagatnst manager of the family— Pet 
If coparceners 

A member of a joint Hindu family v 
parcener cannot claim to be in posse 
coparceners of the properties belong r 
family A Hindu coparcenery is a 
body than the joint family it includes 
acquire by birth an interest in the joint or conarcenery 
property Theris 
tition takes place 
common enjoymen 

female can be a cc * 

The Hindu Law 

Mysore oo 1 — I — ‘ 

mg prior to its en 


I 8 ID (2) (g)— S»pe and efiect— Hindu dying 
I leavingson— Death of son without discharging debts 
left by deceased father— Mother inherti ng to son — 
' See Hindu law— debts 

dSMysEOR 666 

—Retrospective e/Teel-^ffuibfnd 
fore Act— Right of first wife to 
, elatm sep irate maintentnee 

I S 23 (e) of the My ore Hindu Women s Rights 


n her husbantf who 
the Act came into 
I loi <■ V*/ « r p “ K'- '• and not otherwise 

I iAbdu! Chant and Nagesvara Iyer J J I ffAGAMMA 
V Pottanarasappa 44 Mys H C B 393 

I 17 Mys L J 376 

• *7 AM RULES E 6 IJtf)— Grant by 

personal mam— Grant hereditary and to- 
on failure of lineal heirs — Inam not en 


Held, that on the construction of the iii e u i-u lui. •- 
A H.N I , >K t trepefaf,* conveyed to toe 

life 
ifiar, 
tGiRI 

.. I ■■ 249 

• • . • 1911), 
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MTSORB INSOLVENCY ACT (1911), S 62. 
ment vf aJjulicatitii—Efftct ef, on powers of dth 
deal -sr.tk fropertf — Apposntmtnt of rectiitr if 
suiseguently—t'isliditf. 

After an order of adjudication has been annulltu, lui. 
recei\er. if there is any, becomes functus affeto, and no 
receiver, as such, can be appointed thereafter either 
ander S.56or S 57 of the Insolvency Act Sachan 
appointment vroutd be ultra tires and anything done hj 
snch a receiver is not valid. After the annulment of 
the adjudication, the property reve< 

(certainly in the absence of an ord 
onder S 37 of the Act) with all its 
be dealt nith by him. A porchaser 
under suck circumstances cannot be affected by any 
subsequent crder under S. 37 of the Act. (,Aidul Chant 
and Smgaraieln Mudaltar, JJ.) RAJ4PpAt» NAftA 
VANaSeTTT. 44MjsBOB187» 

17 Mys L 3. 289 
S 52 — Applicaiilily — Conditions — A'^<i appoint 


MYSORE LIMITATION ACT (1911), Art 41 

-. 21B. 

— — — S 19—Aeina'v/edgment—lFAat amounts to 

Execution pending— AppUeatton by debtor praying for 
relief t wider Agriculturists Relief Act and far time 
far payment— Plea that he ts not tustly liable to pay 
the amount— If atknowledgment 

■ ' . i 1 .-. j — . 1 -. pendency of an 

an application 
■ ultuiisti’ Regnia 
. jable to pay the 

amount, that they are entitled to the reliefs under the 
Agriculturists Relief Act, that it is lot possible for them 
to pay (he decree amount in a lump sum and that they 
naot^ a period of 8 years to pay the amount, that 
amounts to an acknowledgment of liability within the 
meaning of S. 19 of the Limitation Act, and would save 
, — •^'ecution application. {Nageswara 

• u Mudahar, //,) VenriaH a. 

sETTY 17 Mya L J. 252. 

pal and surety— Actnowledgment 
• imitation for suit against latter 


appointed, the executing Court Is entitled to lefu* 
stay the tale and to allow it to proceed. There i 
rea«on why the sale should be sttyed pending 


— Si 66 aad 57— 'Annulment of adiudication— 
Property— If reverts to debtor— Power of Court to sub* 
seouently appoint receiver See Mvs iMsOLVENCV 
ACT. hs 37. 56 AND 57 44 Mya HOB 187 

MYSORE LIMITATION ACT (IV OF igill. S 7 
—Appheobility — Hindu /oint family — Undi 
brothers — Suit to set aside ahenaiteni made by / 
during their minority— LimitaUon — Suit after th 
ptry ef three years of attainment of majority by 
brother — Bar of — Alienation by manager and 
tion by guardian — Biilmction 


of action— Effect— Decree for lale agains' property told 
—Ifean be made 

Defendanis 1 to 3, aod iheii detested father and 
brother ex'coted a mortgage of their properties to ^aln* 
tiff on l9tb March, 1914, There were two payment* 
■ • ‘ated 7th July, 1915 

of the Items of the 
defendant, who in 
nt in 1923. A suit 
.ainst the defendants 
t 1 to 3 in the first instance on the mortgage. Later on 


Mela 1 11 that as a; 


>t defendant* 4 and 5 the suit 


the alienation attacked is 
Since the elden of the brot 
valid discharge within the 

tation Act, equally m both • 

aside such alienations must be brought within three, 
years from the date when the eldirsC attains Ria)oritT, aod j 
if he fails within the time allowed to attack (he aliena-| 
(Ion, then not only he but also his undivided brothers are i 
bound by that failure His younger undivided brothers 


I ' EVKATA- 

■ ■■ ■' ■ ■ •fys.L.j.see. 

■Arts 41 and 126 — Apflieaiihty—Suit by 
Hindu undioiJid brother! to set esid’ father's alienations 
—Lsmititian appheabte 

Art. 44 of the Limitation Act does not apply to a 
suit by a Hindu governed by the Vi/rifijra Law to _ 
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MrSOEB LiaiTTAWON ACT (19X1). Art. 47. 


I JVirSOEEEEGISTEATlOH' AOT(1903), S 49. 

CiVilCeutt—Lirnttadon fer—I/ tavtd br ProceedtHgt 
befarirnemu auiAon/ier. 

Art. J82 of the Limitation Act has no application to an 


' Art 47 -—Appheabthti —Pertou tntple^dtd tn 
proie/dtrtss under S l45,Cr P Cedt,iul tubtequenflg 
remo-jed front reetftd and net piien ehante ta tenteU — 
If bound by order~Sutt in rtiptcf of Proptrtf~Ltmi- 
tation I 

Art 47 
suit brougl 
proceeding 

order with resoect to the orootrtv m suit nan m>se<1 I* 
even th 

ing3 

origina 

parties 

proceec 


execuiion application presented to the revenue authon 
ties to execute an award under the Co operative Societies 
4ct The Levenue authorities in such a case are not 
“Courts'* for purposes of Art, l82 (S) of the Limitation 


iMi/a iiirty-~-uiiAeHiiur V, 


eeuntir- 


hy sneh a person in respect of such property 
governed by the shorter period of limitation pre<cribed 
by Art 47 (.Abdul Giani and Smgarate/u A/udihar, 
/J) VENKATAhARASJMHACMAR v VRUKaTA 
NARASIAH 44My3HOE l-lTMyst J 36 
' — Art i^—Applitability ^ Suit for return of 

ftutlt lent cr Iheir value'— Zimidlion-^Startinf point 
r—Arlt llS«w/145 

A Suit for recovery of jewels or ornaments tent to the 
defendant or their value falls under An. 49 of the Limi 
tation Act and time begins to run itom rhedateof 
demand and refusal Neither Art 115 nor Art 145 
can be applied to such a suit {..Retlly, C J end Shan' 
karanarayana Hao, / ) KUMARaSwaMY v MaDDUR 
CflSKHACASArPA 44 Mys H.O B 70«* 

ITMyeLJ 67 

'At* 162 — Applicability - ‘ 

Judge from order of Liquidator of 
under S, 42 and R. 25 of Co opera 
Limitation for. See MYSORE CO OJ 
Act, S 42 AND R 25. 43My8lIOE 683. 


n favour 
■ tween the 
the bank 
ainst the 
right of suit 


maker of the cheque, i he payee 
a^inst the drawer, unless the latter can prove want of 
consideration or any other plea contemplated by S. 43 of 
the Negotiable instruments Act The fact that the 
cheque was drawn for accommodating a third party will 
notabs<^ve the drawee from liability which is created 
by Jaw. and 5 3D of the Act esntles the psyee to 
recover damages from tbe drawer tn case of dbbonour 
of (he cheque It is not open to the drawee top’ead 
that he was only accommodating another and that he had 
received no consideration and that therefore he was not 
liable ft IS pot nostiiary that consideration should 
have been received by ihe drawee *o long as the payee 
has paid consideration nor would it make any difference 
that the cheque was a poiLdated one In a post-dated 
cheque, the date of payment is postponed. The fact that 
It IS post-dated does not entitle tbe drawertocounter- 
. I. > . .V , J J arrives at his plea- 
(AMul Gha/ii and 
' RAPPA V NAOAPPA^ 

. •• ■ *=17MyBL J 392. 

—Mattrial alteration— H'Aat ameumli 


Ct'ratm t. Cm! 

Afpltcalttn fer—LiffHteiien— Stuff "»?•’’ 

Art l8l of the Limitation Act . , . 'r . ' J ' ' ‘ 

an application to a CiviJ Couit tc ' 

pas-ed by the Registrar or Assistant ivegistiar oi Cu 


as if the award were a decree, t f„ to executeit in 
same manner as decrees are executed under tbe 
Such, an application is governed by Art 181 
Limitation Act, and the period of three years 
commence to tun from the date of tbe certificate 


which* was 
• I invah* 
■ ohed IS 

, • . . IgatlODS 

I,-* ( of the parties to the instrument and whether it would 
• (Hagetteara Iyer 

" ) flONNAPPA t. 

• ■ MysHOB 295 = 

ITMya LJ. 230. 


the j 


Z I Code. S. 522* 27 Mys 445 

•• IBE BEOlSTBATlOtT ACT (I OT 1903). 
'Stopt—Lfate of build, ng for II monlMi on rent 
40 per month— Rental agreement by leiieetoilh 
It to gel the shikaste portions set right in ease of 
to building — Suit for porseuton and damage! 
by fire— Admissibility of agreement toith regie- 
<— Validity of (ovenant after expiry of period of 
T- P Act, St h and Wb^Scepe and effect of , 

• -■ ntiff Jet a building lo the defendants for eleven 

under Alysore Co operative Societies Act — ExeeutfoH 4y[ months from 1—10—1927 at a rent of Rs, 40 per 
Revenue autherities—Siibsequent execution appheatiom ta month, the defendants executed rental agreement In 


••• : .■ 
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MYSORE SO AD TEATriOAND TAXES ACT MYSOEE TOWN MCNI. ACT (1933). S 24. 

f.SS'topUm.iil, .btch ho>>„<,r. not™.. L.™'” ““I?"'!.. "= on 

tered. After the expiry of ihe ■ 

the defendants held over fo 
pJaintifE accepting from them r 
in aa:ordaDce nith the original 

a very sertoi.® fire occurred tn ... , , , 

the contents of the building 

huld.0E..M'I.n>v«y sor.on.lj <lnn,..ri lhoronial| SsST ,/ 


ng cbtoltU itimp — 
lisid—AfamlJinaijJi/y 
fieatt that instrument 


tied a sun lur recovery ot possession, compensation lor 

damages done to the building by the gre and rent as 

Rs. 40 a month until the building tvas - ' -.v-a 

order, relying on the covenant containet 

agreement executed by the defendants. ' 

pleaded that the rental agreement beinj 

Has inadmis'ihle in evidence by reason........ ■. ... ...v 


. . laiv IS no stamp at 

all ttdoesflot come under the category of Mamp 
of improper description under S. 37 of the Mysore 
“improper description” 
1 have become obsolete 
a different description,, 
lere a general stamp is 


that the wordsof the covenant in the agreement de-umtnt not duly tipped 

wide enough to cover ^damage done by fire. ( 5 )thai | ^Commi^ioner 


MYSOEE STAMP 'ACT (II OP 1900), S 36-^ 
—Doeumint not properly slamped-^Colleelton »/ 
and penally under S 35 (a), AVo'rr of 

late Court to go mlo aJmutiiility of dotvment. 



■ •* as duly stamped as from 
' C J and Singoraielu 
■ r- PARASURAM SAJT. 

17 Mye L J. 176. 
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MYSOEB TOWN MUNI. ACT (1933), S 158 
MUNICIPAUTIES ACT, S 158(1) AND ^2) 

43 M7S H G E 624 

3 168 (1) and (2 ) — NeUce ixsutd by Prtndtnt 

of Muntcipai Couitctl—Abunee of proof of Ufol dtUga- 
Uon of powtr by Council to President-Effect on volt 
dity of notice— Failure to comply—Offenee—S 24 (d) 
The power vested in a Municipal Coun il under S 158 
(1) of the Town Municipalities Act should be ezerciaed 
only by the Municipal Council unless that power ts 
legally delegated by the Council to the President 


MTS WOEKMENSCOM ACT (1923), S, 29, 
obtaining a decree for damages {Abdul Cham and 
Na^tmtra Iyer, //) KaNAKARATHNAMMa 
RaMP PA 17 Mys L J 334 

■ “S 69 {2)— Construction— Memorandum aceom 
paaytng deposit of title deeds— Contents of— Insertion 
of more particulars than those required by lata— If 
tnvaltdatet transaction 

The provisions of S 59 (2) of the Mysore 1 ransfer of 
Property Act are an exception to the ordinary Kegistra 
tion law, and iti that sense they mu=t lie strictly c 


other offi(.er of the Council The President of the stroed But though in interpreting an exception in a 
Council cannot hy himself exercise that power without | ••utate or an exception to a law, the Court must be 
any proper delegation from the Council The power to . careful not to stretch the exception more than is strictly 
issue a notice under the sub section is not a mere ~ 

tive act of the kind referred to in S 24 (d) of the 
In the absence of evidence to show that it was 

instance of the Council that the President issued a • 

under S 158 (I), a no'ice issued Ly the President is not I anelaboratedocumentcontamingmuch more information 
a proper and valid notice, and therefore failure to I than is required to be put into it under the section is no 
comply with such a notice does not amount to an | ground for holding that it doei not fall under 
offence punishable under S lS8(2) S 59 (2) or (bat it is invalid If a memorandum, for 

and ^inearat/elu Mudahar, JJ ) ABDUL RAZaCR example contains not only the property to be mortgaged 
AHMADte Sanitary Inspector SHitrOCA town and theextent of the credit to begiven— which is all 
Municipality 43 Mys HOJI 624= |ihat is required by the section,— but also mentions th* 

17 Mys It JT 81 I rate of interest payable by the mortgagor ihe charges 
MTSOBE TEANSrER OP PROPEETT ACT and co^ts or other particulars it cannot on that gronnd 
(IV OP 1918)— Applicabilit) to «ales in eteoition See be held that the whole transaction is invalid or that it 
XIYSOREC P Code S 60 17 MysEJ 69 is ineffective to create an equitable morlpage {Pally 

-—3 4— Scope and effect of-S l7ofthe Regis \CJ and Sinparatelu Mudahar /) ANNMH v 
tration Act— If added to T P Act See MYSORE KE Bank OF MYSORE LTD ITMysLJ 60=' 

GISTRATION ACT S 49 44 MysHOR 140 j 43Mys HOE 652 

-'—8 10—Appheabihtytogrant by Government ■■ S 76 (b) — Accounts— Mortgigor^s right to 
5 10 Transfer of Property Act, does not apply to . demand— Lsmitotion 
grants by Government {Abdul Ghani and Singaravclu A mortgagee is bound to render to Che mortgagor 
Mudahar //) KHANl llEGAM Saheb^ S' KRISHNA I under S 76(4)of the Iransfer of Property Actfnll, 
NAKDACIRI BaVAJI ITMysLJ 305— clear and accurate accounts of all the sums received by 

44 Mys HOE 249 him at the time of redemption Ko question of limita 
■ -S i2—Appheabihty— Court sale in exeeutio ' 

money decree after final decree itt mortgage tun 

before tale thereunder— If affeeted , ‘ 

A sale of mortgaged properly in execution of a mt c- / j r, , 

decree after final decree is pas’ed m the mortgage suit I 116— Expiry of period of lease— EffeU— 
and before the sale is affected by the doctrine of In Tenant holding oyer— Liability of, on covenant m ex- 
pendent, the mottgage suit must be treated as pending P't^ l^ase See MlSORC RlcISTRATIOS \C1 S 49 
un'il the sale actually takes place {ffagesioara fyer 44 Myall OB 140 

and StnraravelH Mudahar JJ') SuNDARA CHAR *> MYSORE WORKMEN S COMPENSATION ACT 
Nageshachar 44 Mys HOE 266- (VIII OP 1923) (S5 amended la 1936) S 3 (2 A)— 

ITMysEJ 364 Construction — Righttoeompensattoninretpeetof eetu 
—3 yfi—ApphedbiUXt^Mort gage decree — Proceed pafionol diieeti — Condtiiont of — \.omplianee tuith rules 
mgs in execution — Sale of mortgage i property tn execu not fet made — 1( tan he instiled on 

t . ■> * J- • s - ge decree \ The plain meaning of the words of S 3 (2 A) of the 

, I Woikmen'a Compensation Act is that the right to com- 

age suits pensation in respect of any occupational disease specified 

^ ». < «- j ffjg 

of the mortgaged property in execution of a right to 

decree against the mortgagor held during the p "annot be 

r i. , -* - »*•- — ^ Govern 

, ingarapclu Mudahar, J') 

Thp Superintendent 

• * 44 Mya H C E 157= 

■ • . . 17Mys LJ 167 

■■ • . tmgof fact as to causeef 

appeal * 

iinhguidated damages for breach of contract — Fightto\ Under the proviso in S 29of the Workmens Com 
impeach settlement by debtor in favour of vnfe pensation Act, if a substantial question of law is raised 

For the purposes of S S3 of the Transfer of Property intheapp*al before the High Court Ihe Court u 
Act a person having a claim for unliquidated -■ ' " £ j . . 

for breach of contract apain't another is not 

the latter, so as to entitle him to impeacl * , ' « ■ ■ i , 

settlement effected by the debtor in favour 

Such a person would become a creditorc ■ " ‘ ! 
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NAIK OIELS’ PEOTEOTION ACT (1929). 8. 4— 
Ordtr undtr—lf a luJietal crJtr—Mj^ilrati patting 
crdtrtf aellaian inferior Criminal Court — High 
Court, if can exerctie po'oers Under S. Sifi.Cr P. 
Code. 

There is nothing in the Naik Girls' 
saggest that in exercising the poners 
Act the District Magistrate is reqnir 
Judicial Officer presiding over a Crimir 
boand to obserxe any rales of proceda 
vhich govern an inquiry, trial, or other proceeding 
under the Criminal Procedure Code Where at) order 
passed under h 4 of the Act nat sought to he revised 
^ by the High Court under Ss. 4'5 and 439, Cr. P. Code, 
onlbegroand that no inquiry or other 
according to the Criminal Procedure Code i 
was held that the order was not a sentence 


if an inquiry was held (he various procedures prescribed 
by Criminal Procedure Code would not in terms be 
applicable to such inquiry. It was further held that the 
order nas paS'Cd by the Magistrate in the exercise of 
special powers conferred on him by the Act and in doing 
so be did net function as an inferior Ciiminal Court 
and hence the revisional pouers under S. 439. Cr P 
Code, could not be msoked for «eiting it aside {Mulla, 
/) HAZARit- Emperor ILR (1939) aii ns- 
18010 37-UBA 407-40 CrXJ 305- 
1938 ALJ 1147-1939 A WE 'HO ^«4 = 
AIB 

ITEGOTIABLE INSTBUMEMT-F 
receipt of money deposited in Bank— (f 
endorsement anddelivery SeeT P. ACT 

1939MV'M 

■ .—Promiitery note iy manager of f 
family— EnJertementi—l f amgnment of 
of endortee to lue ether memieri ef family 
Where a promissory note executed by the 
a joint Hindu family is endorsed over by 
stating inter aha. ' I have assigned this promissory note 
in your favour." the endorsement ii no more than an 
endorsement of the note There is no a^Mgnment of the 
debt in such a case to the endorsee In a »uit by the 
endorsee on the note, he is entitled to succeed only 
against the executant of the note and not against the 
other members of the same family of which the execo 
tant 18 the manager (Gentle, /) Kauana ThevaN v 
MUTHUSWAmi GOUNDAN 60 L W. 797 

■ Premiiiory note — Indorsee for eelleetion — Posner 
of to rregoteo/e and letjorte t! to another 

An indorsee of a promissory note for collection nia<-t 
be held to be an agent for collecting the money due on 
the note. He is not authorised to negotiate the note to 
any other person Any indorsement and negotiation by 
him would be beyond his power and would Confer no 
right on the indorsee to maintain a suit on the instm 


ledgment execut'd by defeniaH in false name of vnte ef 
state of a'eount between her husband and defendant — 
ft promissory note—LimitUion Act, Art 73—APpli- . 
cability 

In order that a document should be a promissory note 
within the meaning of b 4, not only mu't it be a pro 
mUsory note in form but it mus* in addiiion be intend'd 
by the parties to be a promissory note, la . It must be 
inlended to be negotiable and to pass from band to 
hand Where a document executed by defendant Is. 

Y D 1939—57 


NEC. INSTE. ACT (1881), S. 16. 

merely an acknowledgment in the false name of the 

plaiatiS ol the state of account betneen her husband 


makes a b "nsd 

Wbeie a document recited that a sum of money has 
bee borrowed from another on "account of family 
— demand, so 
been reduced 
I attested by 
t IS clearly to 
'he 
nd 

19390W.N 168-AIE 1939 Oudli 107. 
—Sa 8 aod9 — Holder— Hindu tomt family firm 
—Promtstery note iii favour ofSubsequent Partition- 
Allotment of note to seme members — Suit by latter along 
totth other members on note—Matnlainabihly~-Abience 
of endortemenlSfeel ef. 

Where a promissory note executed In favour of a 
Hindu joint family firm, is allotted at a subsequent 
partition among the members consiitotiog that firm to 
<omeof them, the Utter to whose share the instrument 


-Sfl 8 and 78— Promissory nole—Suit on by 
payee— Plea that plaintiff ir benamidar—Maintaina. 

bility 

A payee named in a ptomtsicty note is the only 
person who can institute a suit upon it, and it is not 
open to a defendant m that suit to plead that the 


Sa 8 and 7S— Promissory note — Suit an by 
surtisnsig eoparcener of holder — Competency. 

A person who la not the holder or endorsee of a 
promissory note but who only claims to be the Surviving 
«.oparcener of the holder of the note is not entitled to 
sueonit. It would, however be riiderent if the suit is 
based on the dtol Itself {Dans J.C . and Tyabit. J\ 
SUSTARSIALSHEVOMAL f SUMAR HaJI 

ZLX. (193g)Kat. 405 = 182 ic 805- 
12ES 40-AIE 1939 Sind 144. 
■ — ■ " 3 15 — Proncte sn fatour of managing ag.nts 
of Bank — Endorsement by its principal efficer to plasnhf 
—Letter's right to sue on note 

Money was borrowel by the defendant from a Bank 
by executing a promBsory note in favour of the manag- 
ing agents The prini.ipat officer of the Bank endorsed 
the promissory note in favour of ihe plaintiff. In a suit 
, on the protni'.vory no’e by the plaintiff, 

that the Bank and not its managiEgagnits r 
the holders of the promissory note and that, there 
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NEO INSTR ACT (1B81), S 20 

the plaintiff was en'itled to sue on it (,AfC Chu,/') 

HEMNALINI DEBI S' Nl<:iTH NaihKUNDU 

1811C lOOl'^lOBG 886^6801.J 405=> 
AIR 1S39 Cal 256 
Ss 20 andllS— /’/•Offi/wry nole—Maktr deuy- 
in£ execution tn exttUng form — Burden of groef 

If tbepIdintiS sues on a promissory note and the 
defendant admits or has had proved against him con 
clusively his signature and/or his thumb impression on 
the promissory note but the defendant asserts that he 
did not sign the promissory note m the condition in 
which It 1$ filed the burden of proof lies on the defen 
dant to show that the promt sory note nas no' in its 

' ' i e n 

)ULA 


■ ■ — S 27 — IftHtef tnJerstr vn ot an a/ 

(riHci(:aI~Ltabiliiy of tndorier 

Ari obiection by an endorser of a negotiable instru 
merit that the signature of the endorser does not appear 
on the face of the negotiable instrument, as it is signed 
hy hfs agent without any mention being made that he u 
acting on behalf of his principal cannot be upheld when 
on a fair inierpretation of the document the name of 
the person liable is disclosed and the evidence shows 
that the agent signed the negotiable instrument under 
the implied diteciions and with the espbcit Vnontedge 
of his principal Itisonlywhen there is somedouhti 
legarding the identity of the drawer that the matter can I 
be agttaied before the Coutls {,Adiiten and Ram ' 
Latl //) PUNJAB COOPERATIVE BANK LTD V 
UUHAMMAD YuSaf air 1939 Lab 225 

— Sa 27 and 28— Promissory note bygiatdianof 

minor—Noie not disclosing borrowing on behalf of 
minor— Debt incurred for purposes b ndmg on minor 
—Liability of latter's estate See MiNOR-DbBT RV 
Guardian 60 LW 374 

q 2i-~'Secpe—Rtanagtr of loent Hindu famety 
•^Peoifiiiiary note for goedt pureMted and money tor 
rowed for neeeeiitiet of fame/y—Suet on reeeemg 
purthafi and foans also— If bated on note alone— 
Decree agnntt other members of the family than manager 
— Right to 


Digest, 1939 goo- 

NEO INSTE AOTC1881), 8 37 
taken in his own name without any security, and 
endorses (he notes to the owner of the moneys and also 
assures him that the moneys are safe and that be would 
goto the owner with the eaecutanis of the notes and 
Otar the loan be is liable to the indorsee as indorser 
Under 5 35 of the Sagoiuble instruments Art It 
Cannot be said that the endorsements are without 
consideration within the meaning of S 43 of the 
Act Since the endorsements are part and parcel 
of the same transaction, the consideration for the 
‘ame i* the money received by him from the owner of 
tbemonty Ruriber, the fact that he has taken the 
instruments in his own name shows his intention Id 
share (he liability and hu undertaking to go with the 
makers to the endorsee and clear ihe loan makes him a 
guarantor and liable as such {Ixaeh C J and Varada 
eAariar J) BaLAKKISHNaN KaMBIAR e ChaIHU 
auo^iIuVif is U.>i>-AIB 1939 Mad £48 = 
(1939) IMLJ 897 
— ' 3 37 — Applicability and scope — A’am/ogi 

Aundi—Trai at by post— Less and ihe/l—Remetol of 
name of Payee and endersemenc to third party— Payment 
\ to latter by draxee—Skii for amount of hands against 
I drawer and drawee — Liability of drawer 

The plamtifls applied to defendant No 1 for a 
' Namjogi hoodi' diawn by thelalter and made payable 
to A whose name wa» mentioned in the hurdi as the 
I payee The plaintiffs received the bundi and sent it by 
'ordinary post to A The cover containing the 
hundi miscarried in post and the hundi was m 
(ercepted by some thiel who cleverly removed the name 
or A the payee ibeieon, (hue making Ihe bonds 
read Payable to Shah' , and on the reverse he made an 
endorsement makirg the hundi payable to G C & Co 
This endorsement however bore no s gnaiure whatever 
The hundi was delivered to C C & Co who presenied 
to (he drawees, defendant ^o 7 who paid the amount 
(oC C & Co The drawees faded to detect Ihe altera 
iiun though a person with reasonable c>re could easly 
detect the alteration In a suit by the plainiifl against 
the drawer and drauee deendants land?, for pay 
ment of Ihe amount of the hundi 
Held, (I) All that the drawer defendant No 1, 
guaranteed in the case was that the drawee would 


the defendants had been benefited by the money sued 
foi 

Held that the suit was both on the ^tomtssorj note 
and also on the debt so far as the other members of ihe 1 
family than the manager were concerned A decree I 
could therefore be passed against the members | 

"’oi 


S SS—Seope— Person entrusted with 

for investment on landel property-lending on p 
sory note taken sn own tsome— Endorsement of n 
owner of money — Suit by owner — Liability of indorser 
—Consideration for enlortemenl — Undertaking to • 
clear the loan— If makes him guarantor 

Where a person who is entrusted with moneys by I 
another for being invested on the security of immovable I 
property, lends it out to others on ptomissorj notes I 


I drawees (.Jf mat it could not r>e interred mat uecause 
I the drawee remained liable oy reason of having paid to 
I a wrong parry under a forged endor*emenf therefore the 
' drawrer (defendant No t)al<o continued to be liable, 
(4) that the defendant No 1 being a party to the m Iru 
ment prior to the one re'pon ible for the al erailon and 
' fraud, could not be held liable as they we e in no way 

'coicerned with or privy to the alt ration In the hundi 
' (5) that the drawers were in no way re«panMble fe r the 
hundi falling into Ihe hands of the thief or Ihe ahera- 


Act were applicable not only was the hundi drawn 
by defendant No 1 accepted but It was in fact also paid 
by the drawees defendant No 7 and therefore the 
plaintiffs could not hold the drawees liable (tVadia and 
Imdarnarayan JJ) lALLUBHAI BHIKHABHAI r 

Ratanchand 41 Bom L B 1237 
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NEC. tN3TE. ACT (1881). 8.4S. 

— " Ss 43 mil Z—Tramftrtt ef a fremtstery nett 
uidtr dttd e! tile — K tnlitltd ta righti ef a kMir, 

A tranbferes under a sale.(1eed of a promissory note, 
without any endoF'ement on the note itself, 1 $ not a 
bolder tbeieol within the meaning of S. 8 of the Nego* 
tuble Instruments Act and as such cannot enforce the 
rights conferred on the holder byf>. 43 of the Act 
(BexHd and Ganfa A’aiA, JJ.) jANG BaUADUR 
SisoH V. Chandek Bali Singh. 

IEE.(1939)A1J 419=18110 897=HBA 623= 
1939 A W B.(HC )243 = 1939A IsJ 206= 
AIR. 1939 A» 279 
^ —8 46— A/urry ef tnurumtHl ta pe'ten 

advancing menty aH,t not ie ftrteti nielt name 
afpeari as payee — Sufietenef 


maker or by some one authorised in that behall. So 
long as there is a delivery with the tniention of complet 
ing the transa tioo >0 (he person who actually advanced 
the money under the mstrumeni, I . 
complete the transaction The makei 
by an indorsee from the payee, questi 
indorsee or the payee on the ground tl 
only a benamidar, or on the ground 
delivery to the person whose narrea, , , . 

(./‘andrang Pfoar. J.) SiNNACHAMt CHnllAR p 
Ra»1aSaMI ChktTUR 1939 MWM 834 = 

60 LW S57-A1.B 1939 Mad 858- 
11939)2 MEcX SOI 
I 3 i&—S<epi—Suil an premmary note— Plea 
tktl nett ti'ur nal te At eperaiite prtienl/y and that tl 
vat mly tendilieiial^// epen. 


NEO INSTE. ACT (1881). S 87. 

iAddiimand Pam Ltll, //.) PUNJAB CO OPERATIVE 

Bank, Lto.p. Mohammad Yusaf. 

A I E 1939 Lab. 225. 

S. 7fi(b ) — Premise to pay—ff can te implied, 
A promise to pay within the meaning of S. 76 (3) 
need not be expressed so long as it is clearly deductble 
from the language employed by the parties or tbeir 
conduct. (^AddiSan and Pam Lalt JJ,) PUNJAB CO 

opakative Bank, ltd. v. Muhammad Yusaf. 

AJ.E 1939 Xab. 226. 

S ’}^t^~Fremif ta pay — What eanitilules. 

An endor'ecnent by the notary public on a negotiable 
instrument to (he efiect that ‘ Endorsers state if drawer 
does not pay will pay at the request of the manager'’ 
imports a promise to pay by the endorser within the 
— 7hth'\ leld'itin and Pam LiH /J.) 

• Lip. r Muhammad 
A IE 1939 Lab 225. 


fresentnteni.ti t 
Where the dra 
no presentment o 


rawee are the same person, 
lie IS necessity, becau'e the 
' — ---- —— . -r —e'eniauon. 

‘ case of a 

tyable to a 

INK. LTD. 
Lab. 225. 

S. 78 — Prtmfsary nate—Sine by irnthetal 
aroner— Claim ta doree en greund Ihat payee it enly a 
benamidar a/ plaintiff— Ufainiainaii/ily 
S 78 of the N'egoiiable Inbiiumerts Act should be 
strictly consirued, and a valid discharge of prcml'sory 
note can be given only by the payee thereof or the holder 
of the note. There is no such thing for this purpose as 
a 3rnd»i( oiomisvory noie taken in the name of one 
another, No 
in favrurof 


, S 50“/nd irtee ef prommorv n te exeeuuJ ty 
IhndH coparcener— •Right! of ai agoinit ether ca 
parceners such father ar ion of extcuiJnl—T’am/er 
of Property A't S.8—Apptieatilitf 

In a suit by an indorsee of a promis'ory note ba*ed | 
upon the promissory note, which has been executed by a | 
Hindu coparcenei, neiiher ihe ‘oii nor the father of the 1 
executant can be made liab'e directly on the in'-irument | 


'siVAMft AfANCAMMA 1939 AI W N 1207 = 

60LW 0n-(1939) 2MLJ 812. 

S 87— W/6r.i/.e« in instrument— If properly 

mide—Bu‘d<n et proof 

Where the insiromerit appears to be altered, it Is 
incumhent upon the person suing on ihe instrument to 
'how that the alteration was not improperly made. 
{Aldison and Pan tail, //) SRt ChaVD ShEO 
PRASADir LAJJIA Ram 18210 330=12EL 14 = 
41PLR.356=AIB 1939 Lab 31. 
S 87 and Evidence Act Cl of 1872). S 92— 


the Transfer of Properly Act cannot apply and is of no 
avail to the Indorsee {Pandrang Row and A'ldur 
Rahman, JJ) VIRARaCsvaLU Naidu v CMINna 
RaJaLINGam 1939 MWN 774=60 LW 336- 
AIE 1939 Mad 816“(1939) 2 M L J 531, 

■ .3 7^— Presentment— When not n/eessary. I 

Presentment of hundi is not necessary, where the I 
drawee ha« no residence or place of busme'S or a known | 
address at the place at which the hun • 

the date on which the hundi is due. 
found personally present there on lha ■ 

presentment is pot necessary under S. ' 
the parly sought to be charged there ■ .• 

engaged to pay notwithstanding , 


Wb're It was Ihe comTnon intention or parties mat 
interest was to be paid, but owmg to an accidental omis- 
sion the Sarihat did not contain any such provi'ion. an 
aheration to that effect made without reference to the 
debtois does not make Ihe instrument void oral evidence 
to prove the existence of agreement to pay interest is ad* 
misstble, for proviso (2) to S 92 of the Evidence Act 
makes any separate oral agreement as to any maiier on 
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NEO 1N8TB ACT (1881), B 87. 

1939 AWE (H O ) 79 = 1939 A L J 46= 

■ — '3 %l—~Constructi»n-^M 

When make! instrument void— Alt 

or heir but by stranzer — Promistiiy uiai aeinuMftg on 
minor —Material alteration by stronzer—Suil by miner 
—-Right to decree on original consideration 

The alteration referred to in S 87 of the Negotiable 
Instruments Act refers to a deliberate alteration by a 
party to the instrument or by one on whom his interest 
had devolved and not by a stranger, particularly when 
no conduct can be imputed to the party in whose tavour 
the alteration has been effected or from which either his 
complicity, laches or negligence may be inferied A 
subsequent alteration by a stranger would not deprive 
the person who had advanced the money or to whom 
the money had become payable subsequently on account 
of the promisee's death his remedy to bring a suit for 
the money advanced to the maker by way of loan S 87 
would not therefore stand in the way of a minor 
plaintiff, who was a minor on the date of the alteration 
in question, getting relief on the original cause of action 
iAhdur Rahman, J ) KRISHNA CHARANA PaDHI » 
GOUROCHANDRA DYANO SUMANTO 

SO L W 746=(1939) 2 M L J 
i i 'S Z7~Rraudulent alteration of hand 
Right to rolnf OH bans of eriginal eonstderation 
Where u is found that a hand note sued on ha- 
fraudulently altered the plaintiff should not be granted 
any relief A person who has altered an loitrument is 
not entitled to <ucceed on the basis of the original const 
deration and to rely upon the altered instrument as 


j N W P BENT ACT (1873), S 9 
I after 1932 was incurred before 1932 and that instru- 

■ ‘ nents Act 

ie Madras 

Agncnuarisis Kciiei Ait lor relief ot oebtors uhoare 
sgricnttunsts The word*' suit thereon” in Ss 120 and 
121 clearly show that the pioceeding intended to be 
denoted by those words is a proceeding initiated by 
someone who IS entiiled to sue or take legal *teps to 
recover (be money due on a negotiable instrument vit, 
by the promisee or payee and they cannot apply to pro 
ceediftgs initiated by the maker or pron j or for relief 
under a >pecial Act like the Madras Act IV ot 1938 
There is consequently no estoppel in the way of an appli 
cant under S 19 of tfadras Act IV of 1938 which pre 
vents him from establishing that a debt evidenced by a 
negotiable instrum'-nt executed after 1932, was really 
one incurred before 1932 by showing that the instru 

I ment was in renewal of an earlier Instrument executed 
prior 10 1932 So far as Madras Act IV of 1938 is con 
cerned there is no jusiiScatioa for regarding a debt 
incurred under a promissory note in a different way 
from other debts, as the object of the Act is to give 


I NEW PLEA See PRACTICS 
NOBTHEBN INDIA OANAL AND DRAINAGE 
ACT (VIII or 1873), S IS— Retenue OgScer not 
awarding com fills tlien— Suit against Govemment for 
tomfien ation — If barred 

S 15 IS a special case which has its own procedure to 
govern It prescribed in the Act Under S 15 it is the 
officer nho (S (o tender compensation (o (he proprietor 


tion e 
ment 
Thi 

altera a 

to speak a different language m legal effect from that 
which tt originally spoke, which changes the legal 
identity or the charaner of the in*trument either mils 
terms or the relation of the parties to it " is a material | 
alteration or change An alteration in the dace of ibe 
instrument is a material alteration within the meaning . 
of S 87 of the Negotiable Instruments Act Where the ' 
date of execution of a prooiissory note and the date of 
endorsement of a payment made by the maker are 
altered the alteration of the dates js a material , 
alteration (Aidur Rahman, J ) • • 

PAUHI V GOUROCHANDRA DYA ■ • 

60I.W 746= : . • 

8 QS—Nohee of dish 
endorsement of firomnsory not 

endorsement of payment on barred instrument— Idottee . 
of dishonour— If necessary, \ 


I reterenie to toe Coiieeiui asuuuyiie peisuii agaiiisi 
I Government claiming compensation is not barred by any 
provisions of the Act {Dalip Singh J) AMAR 
KaUR V Secretary or State 

A 1939 Lab 583 
NORTH WEST PEONTIBB PBOVINCE COUET 
BBGULATION (I OF 1931) S 23 {3)-/nterpreea 

S 23 (3) when properly interpreted means that a 
senior Sub Judge who takes cognizance of proceedings 



AIK XUoirresu ho 
30 — Applicability— Appeal from orders under 


Kattyau bu L vv b4a M •» a» 

(1939)2 ML J 760 
— '■5a 120 and 12l—App/tea^t/iey— Appltealien 
under S 19 Rfidras Agriculturists Relief A t— 
Evidence to prove that debt under instrument exeeateJ 


ippeals from an order made 
{Almond, J C and Mir 
Parrasha Nand 
15=AI^ IPSSPesh 30 
-"’•"'’t'o -BENT ACT 

m rtgage of 
tdemphon 
Rent Act of 
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OATHS ACT (1873), S 6, 

1939 A.W.a. (H 0.) 108 = 1939 EJ) 74s: I 
A I B. 1939 All. 236. 1 
OATHS ACT (X OP 1873). Ss 6. 6 and 13— C4iW I 

V;itneii — Obtusion tfoJminnlff oaiA cr affirmaU»n~ 
Ev\dtnct,t{ aJmtinhlt. I 

Ever; person who is examined as a vritn^ shall | 
make an oath or affirmation and there is no ezi eption in 
the case of a child of tender jeais Therefore if a chill I 
is adjudged to be a competent viuness, an oath or affiroi I 
adon mn^t be administered to hire before he is ezamined; I 
but an omission n bether deliberate or inadvertent to do I 
So does not render bis evidence absolutely inadmissible. | 


S, 191 AND UATHi ACT, b. H. 1939 NljJ 396. 
OEISSA TENANCY ACT (II OP 1913), 3 2(8)— 
Mild fnnilt by imral tf-iMartri — 
Shartt «f *a(k—l( siparett holdings— Ttiti to 
ateirtoin, 

A 'boldine*' as defined by S. 2 (8) of the Orissa I 
Tenancy Act is a parcel or parcels of land. Wbeie ' 
Joint owners hold a parcel of land on certain sbar 
share of one of them does not itself become one 
of land, unless and until those shares are partit 
though, of course, by partition, the shares may b 
vertM into separate pareeU of land A “ho 
must, in the second place, form the subject of a separate 


OTOH ESTATES ACT (1869), B. 11. 
brings S. 127 into operation, and the operation of S. 127 
is not affected by the result of a suit brought by the 
tenant more than a year after the final pnbbcation of the 
rent roll in which he obtains a declaiaiion that the land 
is of a character different from that entered in the 
Record of-Rights. {f/arnu, C J. and Rowland^ j, 
SlDMAKAMtb UAMANUJ Das V. BATAKRtSjlNA 
Mahaptra 18 Fat 204=183 1 C, 428 = 

12BP. 160 = 6 BE 936=6 CLT. 10 = 
1939 P.WN 37 = AXE 1939 Pat 402. 
OUDH COURTS ACT (IV or 1926), S 12— Right 
of appeal to the Chitf Court— If affected by C, P Code, 

f J , C , ^ ^ r- J09 JJ(J_ 

• ■ COURT, How 

■ /E, (PC)76= 

■ PC. 122 (PC.). 

. . 869)— A/fr.r of 

' It for hmself 

I and othtri—Suiiiguent granting of sanad — Entry m 
lilt— Rights of those others, 

I The general principle appears to be that if the settle- 
ment was made by a government uith a certain person 

I and he was in fact bolding the estate for himself and 
others which others bad a right in that property, tbeir 
tight continued even if i Sanad was granted to this 

■ ' ' . - — .... J •- ong 



on fnmogeniiurt sanad 


'6 by the Oudh 
NATH SlNCH V. 

178 1.C. 960- 
i=UBO 127- 
1. 1939 Oadb 17. 
sptet of— Widow 


of land. {.Rowland, J) SaRa Dibva a. GauraNoa I 
CBARaN Sahu. 6 C L T. 41 

— -88 2 (21) and IM—ff older of tanks iahol land 

—If tenant— Sub-sropneter— Position of 
'Ththo)deT bi » lanii iaiaJ\in6s» not only a sob 
proprietor within the meaning of S 3(21) of the Orissa 
Tenancy Act, but is also a tenant for purposes of S 74 1 
of the Act What the sub-proprietor pays kist bj hist to I 
the proprietor IS rent and he IS therefore a tenant lie 
bolds land under the proprietor and is liable to pay rent 
for It 10 the proprietor, which are the distinctive cbarac 
tenstics of tenancy. (Harrtn.C J and Rowland, /) 
Sidharamal Kamanuj das V. Batakrishna 
MaHapaTRa 18 Pat 204=183 I C. 428= 

12 E.P 150=6BB 935=60ET 10= 
1939 P WN 37-AI.B 1939 Pat 402 
— Ss 127 aod XAl—Seope anit operation— Final 
fulUcaUon of rent roll— Failure to appeal under S 125 
or to sue under S, Xli^Effeet of — Suit for decla 
ration more than a year later— Declaration that land | 
was of a different tharaeter from that entered in riat\ 

mm • t Act 

Act 

can of course be entertained and a declaration can be 
had that the tenancy is of a different class from that 
shown in the Record of Rights, but gucb a declaration 
does not displace the irrebuttable piesumptiun of correct 
ne^t of the rent entered in the rent toll, nnless it can be 
challenged on the ground of want of jall<dirtion. 
Failure to appeal under S. 125ortosue under S, 126 


beir of ataloq. 
dan house, she has no tight to dismantle it without 
replacing II, for the estate cannot be deprived of that 
house which is an appurtei ance to it If she has tecon* 
siructed it, irrespective of the extent of it, i' must be 
held to be the original house, whi'hmnst go with the 
estate This does not apply to a bouse newly built by 
her with tbe money which was hers to dispose of as she 
pleased {Hamilton, /) JADUNATH SlNCH 

BiSHiSHAR Singh. 178ICS50- 

1938 OWN 1267=1939 0 A 2 = UEO 127= 
A.I B 1939 Oadb 17. 

Ss 11 nail 12— of — Gift m fatour of 

unborn person— Haw affected — Importation of other 
rritrietiont— Creation by wilt of three hft estates with 
power to appaini next heir by last legatee — Valtatly— 
Hature of estate taken— Obscure condition— Effect of, 

S 11 read with S 12 of the Oudh Estates Act 
constitutes the whole law of testamentary successiMt 
so far as the Oudh Talaijdars are concerned, S 11 
gives very wide powers of te<tamentary dieposiiion, 
S. 12 restricts that power so far as perpetuity 
IS concerned. Because this resinction is imposed, it 
does not mean that other restrictions follow 
because of what has been said in tbe Tagore case. 
Unless a testamentary disposition made under S. It 
comes witbm the probibitions of $ 12. it remains valid. 
Tbe Tagore case lays down exactly the same rule as 
S 2,oi course with this modification that whereas the 
Tagore case prohibits a gift to the unborn. S, 12 

I di«tii>ctly contemplates a gift to tbe unborn prcK 
'Vided the unborn is in existence at tbe expiration 
of the period mentioned In S. 12. It b not a 
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OUDH LAWS ACT (1876). s 7 


condition precedent to the valtditj of a gift that 
the testator must actually know the donee Where three | 
successive life estates «eie cieaied by wiit with a power 
to the last legatee to appoint an heir after him whom he 
considers fit and the hne of successors was stated lo he 
according to this very rule, it was held that it was a 
perfectly good bequest because the person to be appointed 
would lie in ezi lence at the expiration of the penorl 
Dientioned in S 12 The giving of a power of appoint- 
ment of heir i« valid 

Held, further, that the condition as to continuance of 
line in the Same manner was an obscure condition and 
could not be read as a restriction reducing the absolute 
estate to a life estate (Tiemai, J } ALt RaZA KhaN 

V Nawazish ali Khan 


Past mesne profits do not come within S 7 of the 
Oudh Laws Act and hence are not preemptive 
{^Hamilton o"d Srttaslata JJ") ABDUL. IfAPIz » 
MaN'iUarLal 183 1C 601 -12 BO 44= 

1939 0WN 736 = iea90A 683 = 
igSDAWR (0 0 )X11 = 1939 RD 455= 
ig390LR S37°AIB I939 0u(tb233 
— — B 'J—Proprtet/try and under frepr efary x/ill«ge 
eamtnitnily'^Ri ght af pre emptieii—Stagle individual 
if ean eonttiluie village eammunUf— Presumption 
under S T—lVAen (an ante 
The proprietary village community in any particvlar 
village IS something quite separate from the under pro 
prietary village community in the same village While 
an under proprietor had no ri|h( lo pr< empt a transfer 
of p oprietary tenure his right to pre empt a transfer of | 
under proprietary tenure can arise only if he was a 
member of an under proprietary vilUge community I 
Within the meanmg of S 7 of theOadh taut Act A ' 
single person cannot eonsiitute such a communiiy 


that village jn respect of a transfer of an under proprie 
tary tenure (^Hamtltonand yarke,JJ')V.iM I’RaSAP 
V RamBharosev 14 Ltiek 4ZZ-179IO 78? 

11 EO 206-1939 O A 190-1939OLR 80= 
19390 WN 140*AIR 1939 Oudh 193 

S Drawing of l-ts—Stage 

Determination by lot arises according to 
Oudh Laws Act only when two or more p 
eqnallyentitled to redeem or purchase the. 

Hence unless that position has arisen in the case on a 
consideration of the evidence In a par icular case, the I 
Court has no power to draw lots {Radha /frtstna J ) 
ChhediSinchp Gava din Singh 1S4I0 874= 
1939 OLR.679 = 1939 A WR (0 0255- 
1939 OWN 982 1939 O A 780 
OUDH BENT ACT (XXII OF 1886) S 6— Crr« 

tion of oceufancy rights under luiiefiient dreree af set 
tlement Court~£fect — Transfer of sued oeeupaney 
righit^Validily 

Where once occupancy rights have been created by 
the fulfilment of the necessary conditions a subsequent 
setiienient Court decree could not confer a right which 
\s already (here A transfer of such rights though after 
the decree ■« invalid for 
uiidet S 5 of the Oudh 

said decree {Hamtlto ' • • 

RadhikaDutt ' ! «■ ■ I.f 


I OUDH SENT ACT (1886) S 52 

1939 OlB 107=1939ED 97=1939 0 A 241= 

ie390WN 186-AIE 19390uaii99 

I '■ '“Ss 2l Suit tor postemon of ahan lonej 

' hdldtng~Lsmilation — Starting p^int~Issue of notiee 
usderS 2t-—l f extends period 

Where a tenant moves into an adjoining district 
taking away with him all his means of cultivation and 
all his household effects the landlord iswitbm hiS 
rights in tredting the holding as abandoned and m 
giving It to a new tenant According to S 13l of the 
Oudh Rent Act any suit for the recovery of a holding 
which has been treated by a landlord as abandoned shall 
beinMituted wilhiii three months from the date on 
which the tar diord entered upon ihe bolding The issue 
I of a notice by the landlord under S 21 of the Oudh 


ana Alehia J M,) DEPUTV COMMISSIONtK BAKA 
BANKl V BlNDRA 1939 R D 418 (2)= 

1939 A W.B (BB)184 
“ "3 30 A—Findings m proceedings under — Civil 

suit lo declare order not affecting plaintiff — If barred by 
res fudieota See C P CODE S It— MISCEL- 
LANEOUS PROCEEDINGS 1939 OWN 89 

— Ss S2B and 108 (Sy^/oming of two suits 

uuder~ Appeal— Forum 

here a suit under S 32 B of the Oudh Rent Act 
forderemination of rent rs fcined with a suit under 
S 108(2^ for arrears of rent, and appeal from ihe 
decision in such a suit would he loan appellate revenue 
auihorii) and not to t)ie Distiicl Judge ( Hamilton and 
Rufha ATriihnet Srivaitaia JJ) jAOE«HAR pRASAD 
V LaL NARSINCH PRATAP BAKADirR Sinoh 

mio 14=:12BO 60 (2) 19590 WN 823- 
1939 0 A 681-1939A WR (00) 152= 
1939 0 LB 676= 1939 BD 615= 
A IB 1939 Oudb 278 

4 •* /i. . r 

Act is to allow 
'ncuUural years 
I harvests, 5 48 
ir to enable him 
■■ t Mikta J Af) 

IxUvwA i-Kaiau IvakAiN oiNuii 1> liALBHAUDAR 

1939 A w B (B B } 178 = 1939 R D 412 (2) 

8 ^%~Sister—PouttOH of — Sharing in eulttva 
tion when poitible 

A sister IS a collateral and as such unles' she had 


I words the sharing must be a teal and a personal one 
Themere tact that the husband of the sister look part 
in the physical cullivallon of the brother’s land could not 
inlaw make his wile a sharer in the culuvaiion 


——S &Z~Exe(ueion ef decree far efeetment — Limits 
af Courts power la refuse— Granting of time to pay— 
Propriety 

Where a decree for ejectment has been passed without 
any condition there is no inherent right in Ihe Assistant 
Collector to refuse to execute the decree But where the 
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•O0DH RENT AOT (1936), S. 56. 
titn$ to pay the bilanee on production of % cash payment 
is nothing wrong (.IMrj, y..1/ ). Ka*|Q MOHAUUAD 
KhaN e Kumar Chand 1939 R.D. 161«> 

193J OWN. 279 = 1939 A W.B (BE) 195 

S 66 (1) (d)— cf Mafjfr— Ol/Zf/zed— 
SJtiUtng ef onut. 

Where endorsements are made on the processes that 
the defendan's though found in the Tillage refused to 
tafce deliTer; of the notices and they are signed by two 
attesting witnesses, if the objectors deny the correctness 
of the endorsements the burden is shifted on to the 

)63 

/ifT eieclment. 

■An application under S 60 of the Oudh Rent Act. by 
a landlord for assistance to eject, IS not a ^uit for eiect- 
oient. {Darhng, S M and .VeAla, /. Af) RAM 
Shankar P. JIVA Lal. 1938RD 928 = 

1939 A WR (BR)63. 

3 60— /rrepirfar’i/)' «« procniliHgt unJer— 
Rtmfjy—Reuttenct at terttetian af pipert ltate~-Pr» 
Jritly. 

If any irregularity is committed With reference to pro 
oeedings under h. 60 of the Oudh Kent Act and orders 
passed the aggriered party can either get it 

renewed set aside or take action under S 60(2)t>fthe 
Act Where delivery of pos-ession has been made, ■( |S 
too late to resitt ihechange in the papers on the basis 
of the delivery. /.Af ) Baijnath v Ram 

ASREV. 1939 RD. 218-1930 OWN 389 • 

1939 AWE iBR)76-1939ALJ (SQpp)70. 

■8 67(1) (b)— ^«rrderr ef under preprietary 
right belere Anendmini A:t (l92l>— ,V«wr«u«— 
ta a Parupn IH dispMt— Effect en aeeruat ef ititutarf 
nghil. 

Where mutation with regard to the purchase of under 
Broorietarv rieht under sale prior to the Amendment 


pos'eesion, unuer 9 u/ 1 1| {.e) suiuiuty t>gi<i'< win nui 
accrue It docs nni matter if title to a portion of the 
under proprietary right sold was Still in dispute Wheie 
the title as regards a portion however small iS undis* 
puted in which the under proprietary right has been 
held, if the right was enjoyei 
Act came into force, S 67 ( 

bar to ihe accrual of statute ** 

end Harper, J M') RAMI 

Bali Shhth. . • 

■3 106— Ctfojp/Jinr 

fia« to higher tribunal and tranifer Te proper tniunal 
—Legahty 

Unless It nas a distraint of big property valued over 
100 Ks the Court seizeri of a complaint under ^ I 
Oudh Rent Act, would**je that of the Assistant Colleci 
second class. Where in sicb a ca^ it is prevented 
Assistant Collector first class and be refeis it to 
proper Court there is nothing illegal in it, for 


3. 107 {'Cf—FaveHTabfe rate ef rent— What 

amountt ta~'£/eelnenl—PreceJkre 

The low character of rent may be acetdentaL So 
the mete fact of low rent does net raise a presumption 
that the land is held at a favourable rate of rent, 


OUDH RENT ACT (1886). S. 108 
where there is evidence to show that the rent when fixed 
was deliberately kept below the limit of the revenue 
assessable on that area, then, it is. that it is held at 'a 
favoarabte rate'. To such a case ejectment by notice 
does not lie and the proper chapter to proceed under is 
the resumption chapter {Afeh/a.S. Af ) MaheSHWiR 
DAVALr MT. Genoa. 1939 AW.R (B.R)12 = 
1939 B D 301. 

■- S. 108(2j— CVai« far haq'i-malikana— Right 
te inlcreit 

Where a superior proprietor in Oudh sues his under* 
propnetor for recovery of a certain amount as haq i* 
malticana. the amount claimed is undoubtedly ‘rent’ as 
defined in the Oudh Rent Act and as such the superior 
propnetor i:. entitled to interest on the rent claimed. 
\Zta ul Hasan. J ) BrahMa DlN r SangaM Lal. 

179 I C 1 = 11 EO 160 = 1939 O A. 108= 
19390LR S3 = I9380WN 1868 = 
1933 A WB (0.a)l<S = 1989BO 60 = 
14Luck 467-AlE 1939 0udh67. 
83. IDS (2) and 133— 5urr te enforce under pro- 
prieior't liibility to superior proprietor— Lxmitalign 
Rrom a consideration of Ihe definitions of ‘rent,* 
'under-proprietor' and ‘landlord’ in the Oudh Rent Act 
It IS clear that what an under proprietor is liable to pay 
to the superior propiietoi is ‘rent ' and a suit for its re- 
covery could be brought accordmg to S 103 (2) of Ihe 
Act only m the Revenue Courts and the limitation for 
such a suit IS three years as provided by 5 132 of the 
same Act. (Z a ul-Hnstn, / ) RuaKMA DIN ti SaN* 
cam Lal 179 I C. 1 = 11 bo 160-1939 0 A 108<* 
1938 OWN 1368 = 1938 A WB (CC)US- 
1939 0LR 33 - 1939 B D 60- U Luck 467- 
AIE 1989 Oudh 57. 
— — Sg 108 (7)atidf9) aad lig-i'K/f claiming 
relief sunder S 106 (?) and (9)—Apptat~ Forum, 

Where reliefs under S 108 ^7) and 9) of the Oudh 
Kent Act. are a>ked for m a suit, it Is not in tote one 
under S 108 (9) and hence an appeaf against the order 
" ' ■ the Civil f'omt but to the 

and SiiUnstava, //.) 

19S9 0WN,749- 
' 1939 A W E,(0 0 )119- 

1939 0 LB 617 = 1939 BD 463- 
AZB 1939 Oudh 239. 
— — S 108 (10)— AppItc'tli/ily—'Zanilard' mtnmng 
ef—li'roHgful dilpolietiion by one of the proprietors— 


landlord ot the tenant is the person or persons to whom 
the rent is payable by the tenant. Where the tenant 
has been wrongfully di'possessed by one of the propne. 


108 (10) — Suit te recoier ilaluiory hoiJmg — • 
relinyuiihmint—Ciiimiiial by tnel Court— 
Koner finding relinquishment not etcled upon— 
a ppeal — Interference 

Where a suit under S. )08 (10) of the Oudh Kent 
Act for the recovery of a statutory holding is re-isied on 
ground of a formal relinqui-hment by the plaintiff and it 
is dismivsed by the trial Court bcl decreed on a 
. tbe Commissioner who found as a fact that t 



912 


9 ” THE YEARLY DIGEST, 1939 


OUBH BENT ACT ^1886) S 103 

quishment was not acted npon, on second appeal to the 

Board it was 

Meld {per Darling, S, Af) that the fact of the 
Zamindars being in posses ion was enojgh proof of the 
relinquishment having been acted npon and that the salt 
should be dismissed 

Meld {per Mehta J //) that the finding of the com 
mis«ioner that the relinquishment ftas cot given effect to 
and that there was no actual giving up of possession is 
one of fact, and it would not be in order to interfere 
with It in second appeal {DarUng, S M and Mehta, 
/ M) Saheb Bux Singh *. Deokali Barai 

igSSOWN 1351 = 1938 RD 931= 
1939 A WB fBB)64 
’ S 108 (10)— 3'wi/ under~Fecit to he profed 
by pltttnttff 

When a plaintiff brings a snit under S 108 (10; of 
the Oadh Kent Act for restoration of possession be 
should establish that he lost possession which be had 
from the date of the lease {Harper, J M') RaM 
Das Singk » Udit Narain Singh 

1939AWE (BE)37 = 1939 O WJi 325= 
1939 B D ,179 = 1939 A L J (Stlpp ) 63 
S 108 (10)— J'k if under— -Afaintainalelity —■ 
Ttnaney exhngutthed by abandonment 

When once the Court finds that the tetuncy was 


elam for eelleetton eharge-^Pereenlage tf any 

There IS no rule of taw fixing the maximum limit of 
the Bicoant of expenses to be allowed to a lamhardar for 
collection of rents Though ten per cent may be taken 
as a standard m cases where no accounts are proved, it 
cancot be laid down that even in cases nhere actual 
collection expenses are proved nothing mote (ban ten 
per cent co 

/) Seed * • 

SaROOP 

y390A • 

— — S 124 (c) and (d^— Ciw/ eutt / 
excess revenue paid—Dtsmtssal owing to 
ability — Appeal — Procedure to be fellowea 
Court 

Where a suit filed in the Civil Court 
excess revenue paid is dismissed as not bt., g vu a u 
able in that Court and an appeal is preferred the provi 
sions of S 124 (<r) and {d) of the Ou lb Rent Act apply 
to It and where there are no materials on the record 
necessary for the determination of the suit, the proper 


Where the defendant sets up a bona fide claim of 
title or when adverse propn 
IS claimed by the defendac 
such claim appears to be 
be treated as coming unde 

Act {Zia ul Hasan J) • • 

DatT 179 1 C 958 = 1939 ED 89 = 

1039 O1E 99-llEO 217=1939 OA. 212= 
igsSOWN 171=AIE 1939 Oadh 106 


PABDANASHIN LADY 

■ — -8 131— -Suit for possession of abandoned 

holding — Limitation — Starling point See OUDH RENT 
ACT Ss 21 AND I3l 1939 E.D 418(2). 

P ABDANASHXN LADY— Adverse po^e«sion against 
—Court's duty to rely on facts and not presumptions 
See Adverse Posueision— Pafdanashin 

I L E (1939) Ear 697. 

’ ■ Deed by~Assumptton of Itafnlsty for husband s 

del4s~I gstarance of true position — Extent of hobilttv 
\V here the High Court held that with reference to cer 
tain mortgage deeds executed by a pardanasbin lady, the 
a$<u(nption by her of liability for her husband's debts 
was made Without full knowledge of the true position 
(though no fraud was practised on her) and as such she 
Was not liable for sums not received by her per>'onaIly, 
their Lordships of the Ptivy Council said that they were 
Unable to say that such a view was wrong or unreason 
able (Sir George Rankin') LACHHMESWAK SahaI 
V Mon Rani Kunwar 

ILE (1939)Kar 274 = 18110 359= 
4SOWN 729=41 Bom LB 1068= 
20PatLT 821 = 19S90LR SS8 = 5BB 651= 
1639 0W N E6S=11BP0 246 = 50LW 19= 
19S9ALJ 473=1039MW.N 671 = 
1939 0 A 648=19S9AWB (PC)95 = 
A IB 1939 PC 167 (P C ; 

■ — ■ i/V/vf bv—Rurden of proof 

protection is given to a parda 
s generally a person over whom 
icquired and sosbe is likely to 
ealings For this reason it is 
are seeking to enforce agree 
inents executed by such a lady to prove that she under 
'tood the substance of wbat she was agreeing to 
{young C J and Ram Lall J) UmbAO BeGLMO 
RahmatIUahi ILB (19S9)Lab 433= 

41PLB 84S-AIB 19S9 Lab 489 

• - D eed by— Burden of proof— Compromise by 

authorised agen’—Voltdity— Proof of lodyfs hnenultdgt 


' Deed by — Burden of Proof— Plea of invalidity — 

U'hen to be raised— Right of reverstonert to raise flea in 
reipeet of deed by Mtnlu vjidmi for first time in appeal 
before High Court or Privy Council 

’ ‘ — '"Ted into by a parda 

y who sets op the 
■ he understood (he- 

ea challenging the 
ground that the- 
ure of thefransae 
insaction ab iniliOy 
le earliest stage in 

tbepleadings When no such plea is raised by the lad^ in 


for first time in appeal to the High Court or In appeal 
before the Privy Council when they have not raised it 
•n the written statement in the trial Court {Lori 
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FASDAKASHm LADY. 

Pcrttr.) Jugal Kishore narayan Sihgr r. 
Charoo Chandra Sub. 1939 A W.E. fP c ) 101 « 
20 Pat L.T. 407=181 I.C. 341=6BE.6€7= 
1939 P.Wjf. 385=43 0 Wil. 758= 


AJ 

■ ' Dted ty — Pule dl If hurden «/ preof—ApPhco' 

btUty to third parttei. 

The protection aSorded bf the Coarta to pardanashin 
ladies IQ respect of transactions entered into by them is 
their personal privilege which can be claimed only by 
them or persons claiming through their title to any . 
property affected by the transaction and not by a third | esta^ished the docnment 
party (/‘ax/ Ah and CbatteTji ' 

Singh v Tincouri BaNerji. 

5BE 999=12EP.195=/ * 1 


PAEIITION. 

band to the paper but also that she has put her mind to 
the transaction At the instance of the sons, the mother 
and daughter who were pardanashin Mabomedan ladies 
executed a mortgage deed abng with sons but the 
onsideration while the 
»iOus obligation. The 
dah scieen mostly in 
bad no independent 
advice and the only person who explained the matter 
was the son. There was really nothing whatever to 
show that these women knew anything about the trans- 
action. 

Hold, that It was one of those cases where even 
ibongh the fact of execution and attestation were 

Id still be not binding on 

lOved 
arke^ 


75 = 


Deed iy— Validity — 0»t«x , . - 

Id the case of a pardanashin lady the taw places a A.IK 1939 Nag. 169. 

very heavy bnrrlen on those who found a claim on a I PARDON. .Jee CR P. CODe.SS 337*339. 
document executed by her. Those who found upon the 1 PAREMTAOB. Stt EVIDENCE ACT, S. 112. 
deed must show affirmatively and conclusively that PAROL EVIDENCE. EVIDENCE ACT. SS.91. 

the deed was not only executed by, hut -** — I 

ed to, ajid was really understood by, * ' 

Id such Cases it most also, of course, be ' 

that the deed Was not signed under dure . 

from the free and independent will of gr . , . ' , 

rule of law that a gift cannot stand unless it is proved that the Revenue Court wilt carry out the partition, it 

ihattheladyhadindependentadviee IS not anabsolute) onlyroeaMthathabas directed that the patiiiionof 

rule of law * . “ ’ is tsmindari, will be 

into two grOQi ■ If a regular pre- 

wbo seeks to 1 deciee which need 

one who itooc ** ** DWAKRA PRASAPf. 

Id some relatic * 1939 R D 127= 

caeee where the person who seeks to enforce the deed I 1939 A W R. (B R.) 146 (1) 

was an ataoUte stranger and dealt with her at arm’s | . —Mode—Fouettionol partttt ^ 

length In the former class of cases, the Court W||| act 
with great caution and will presume conddenc 
iBfioenee exerted , in the latter class of cases. 

Will require the confidence and induence to 

intrinsically Where the person whoseeks i< ' ' ‘ 

lady to the terms of the deed stands towards her m a | Partial partition— PuU againtl—Applieahihty 

relation of personal confidence, a very heavy burden lies I —Tenanft'tn eemmon — Award treating rigktt m 
on those who rely on the document, heavier than what I favour of parlttt m tpttifit propertus—Suit ty one to 
the law would ordinarily lay on a person who was a i tnforee award — AW intlusien of at! prepirtiei—If 
stranger to the pardanashin lady and who was dealing | bar to tnaintamaiility of luti, 

_..v. r^.ii .... . j r.. A suit fnt pariiiion of common propertied, and not 

• • . I Joint properties, is not liable to be dismissed on the 

' !. ’ ground that ihe suit does not include all the cominon 

. ' • * properties available for partition In the case of tenants 

Dttd txteuted by — Prtcauhont to bttaken—Duty \ •" common or in a case where an award has taken place 

of Court. I between several persons, a person who files « suit to 

In dealing with pardanashin Ivdies s . ” *'■ ■* ‘ i--* - . 

executed by them, it is necessary to ir 
them that what they are doing is not roe 
cal act but a conscious aci though it 
that such explaniiion should be proved h 


In partition cases, the tights and claims of each party 


Itiai sucQ expianiiion snuuiu proven n . . 

at the time ol the execution. They mn»t have indepen I which rights have been created in favour of the parties 
dent advice and the Courts have to scruiimte Ibetrans im specific properties, and it is not incumbent on a 
action very closely to see that it is a (air one But if it | person to include in his suit all the properties which are 
comes to the conttusion that the Irarisaciion is not a awarded to him under the award {Divo’ta, y.) 

.. . ' •• . LR.17G= 

' : • Bom 114. 

• • • bt diitrt- 

only persons who in any way explained the matter to her I bnttd. 

were either the other side or persons who would endea. i Where there has been a recent partition and fatstt 
vourto take advantage of her position, then one must I divliled are almost equal, then it is usual to divide up 
most critically examine alt the various steps that are | the skomtat rateably between the two pattii and the 
taken and mu<t be satisfied that she not only pat her I x4esr/afisnot utilised for making up slight discrepancy 
.D IS39 — 58 
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between the sharers of the actual area {Afarth, S M 
and Mehta, J \f) HIRALaLk LHHABIRAJI 

1939BD 329<sl939AWB (BE)2S2 
Suit for—Prtvttut farttUen far lanventtHte af 
possession— 1 f bars suit 

A previous partition for convenience of possession by 
Itself coimot stand in the nay of a decree for partition 
so long as it Is not found that it was in conformity vitli 
the shares of the respective parties 21 CWN 229 
Re) on (SAT Chore and J'at/erson //) SaKAT 
Chandra Chattopadhyava v Gavqa Charan 
ChakraVarty 43 CWN 181 = 69 CL J 627 
PARTITION ACT (IV OF 1893) S i—^ppliratim 

unUr'—l f ran mirlt ti* n im itaar 


PARTNERSHIP 

CHHAGANLAt KaLYANDAS jAGJIWANDAS 

41 Bom LB 1263 
I ' ■ ' Contribution— Joint decree parsed agamit lome 

! af partners ef firm in respe t of debt cuntroetid by 
[ them— One of juigment debtor's paying entire amount— 
\ Right to tue rest for conlribulion— Partnership debt 
I and separate debt— Test 

\ Whereacreditor obtains a jomf'decree against some 
I of (he partners of a firm in respect of a partnership 
I debt contracted by them one of the judgment debtors 
by paying the entire decretal amount is not entitled to 
sue hif CO judgment debtors alone for contribution in 
the absence of the other partners unless there are special 
circumstances Such special circumstances generally 


up 
be 
sbo 
Tall 
a d 
Da 

11 BA 6>4f2 =182 1 0 55= 
19S9AWE (HO )210-2939 A L J 166- 
AIR 1839 All 313 
'9 4 (,1)—Afember af undivided famtly — 

IVidaw remarrying but eantinuing to hve sn the 
family house— Right ta purchase share sold 
Where a widow had though she 
continued to live m the family hou 
status as a member of an 'undivic 
family house and as such is entith 
share which might have been so 
SHAFIAN HtGAM » KiFIATO * ' 

1039 A WR (H0^6L6-ATB 1939 AH 640 
PARTNERSHIP See at to {D C T CODE O 30 
(S) PARTSERSHIPACT 
Accounts os dUsolutloo 
Co&trlbutloa 

Giimlaal breach of trust by partner of part 
nersblp property 
BlsEOlatlon 

Execution of decree against 
Hindu family 
Test of 

Partnership Act (IX of 1932) 

• Accounts on dissolution — Taking of— Illegal 

payments by partners by way of bribes— If to be 
exclude i 

Illegal payments made by the partners by way of bribes 
for the purpose of securing contracts for the partnership I 
cannot be taken into account in taking accounts and as I 


account books of tic firm showed that the loan was 
(reaied as an advance made by the creditor and not by 


Criminal breach of trust— Partner if can be 
guiltyof y/e Penal CODE, S 409 nPLR37 
'' t r respect ef 

• snviction— 

‘ 9 Bind 21 

Dissolutioo— Covenant by partner to continue 
Iparinerskip and binding heirt and rtprtientilites— 

\ Enfareeobslity agaiHtt heirs and rtprisentaiives after 
' death of partner — Hindu father— Partnerihip With 
stranger — Cotenanl biniing heirs to continue partners 
—Sons -Lsabtlity for loss incurred after father's 
death 

A covenant by a de eased partner of a firm binding 
his heirs and representatives to continue the pattnership 
cannot be specifically enforced against the hei'S and 
representatives the effect of the death of the partner 
coueled With the refusal of the heirs and representatives 


(.Lcath C J and fCrishnaruiamy Aiyangar /) Ven I 
KATACHELA CHETTV p NATESACHmv I 

49 LW 705=1939 MWN 480= | 
AIR 1939 Mad 670 = (1939) 1 M L J 905 i 
‘Aecounit — Promisiory note in favour af one 
partner by others as a result of adsustment af fart af 
aecounis—Suil an — Maintainability— General suit far \ 
accounts— If essential, I 

A partner of a firm to whom Ibi 
executed a promissory no e as a re 
of a part of the partne ship accoi 
independent suit on the proinissor 
obliged to bring a general sl 
partnership (ll'adia and 


right and interest ol the said partner and shall get the 
business done Subjecting himself to the aforesaid terms 
and that on that account neither the partnership should 

be cancelled nor would it come to an end’ , and bis sons 
after the dea fa do not become partners or take part In 
the management of the bosiness they cannot be made 
liable for any loas incurred by the partnership after their 
father's deaih as «ors of the deceased father (JVadt 
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paetneeship. 

Where the predominant Intention of the esecn 
tants of a deed of partnership that the firm shall con. 
tinue tocarry on banness wiihout t<annin{ttherisk of 
dissolation at the instance of one of thepartnets «ho did 
not agree with the rest and wherein machinery is pro- 


, PASTNEE8HIP ACT (1932), S. 68 
determinini' whether the parties are partners or not. 
Where an agrienieni between the plauliff and the 
I detendant lecnes that the latter appointed the former to 
deal in certain comrnodities, and confers on the defend* 
ant power to dismiss the ptaintiR for mi'inanagemint of 


the partners has no right to bung a suit for dis^olation 
of the partnership on the ground that the managing 
partner does not manage the busmens in a manner which 
may be profitable to the partners {,Bfniui ant t'erma, 
//.) UROPADtP LaL. 

ILE a939»All 677 = 184 1 0 611= 
12 R A 343« 1939 AWE fHC.)367= 
1939ALJ 4iO = A.lE 1939 All 648. 
— — Eaecution of decree against — Grounds on whKh 
a partner may dispute liability under. See C. P, CODE, 
•O 21. R 50 f2). 43C.WJI 997 

Hinrig farmly —Partnership between divided 

members — Death of one of the partners— Continuation 
of partnership —Inference. Set LIMITATION ACT. 
ART. 11)6— APPUCABILITY 1939 A W B (HC)146 
— i7*rrt efSigAt t« farttetfate iit 
tat^heuit— tnleniien and eanua-f »f pa'ftet. 

Although a right tu participate n the profits of tiade ' 
as a strong test of parineribip, and t((n«y, la certain 
cases, be inferied frorn such participation alone, yet 
whether that relation does or doss not exist must depend 
on the real intention and contract of the parlies (1872) 
LR. 4r.C 419. Foil. (Sat/ Ah, J, an iifferenee 
Aetwtn Mancha' tail and CAaittnt //) MaDMO 
PRASAD V GOURI OUTT 183 I 0 179 (2)- 

ISEJ* 101C2)»6BB, 874-20 PatLT 825- 
AIB 1939 Rat. 32S 
PABTNBR8H1P ACT {IX OF 1932). 8 K—"Part 
cuTship'^Euentiali cf— Acting lcrnU"—Fi,tct of 
There may be a partnership m a single transaction, 
and It IS ^lio clear that sharing profits and contributing 
so losses ace iniii'aiions of a partnership, but by th»m 
«elve< they are no' enough to constitute a partnership 
One essential element of a partnership is 'hat there 
should be agency The words * acting for all’’ in S 4 
of the Partner-hip Act were in.erted to empha'ise that 
partners are agents and not merely piinapals One 
partner can always bind another partner in any matter 
which falls wilhin the scope of the parlnersbip ba'ineas, 
tubiect to any liTnitaiion under S 20 of the Act. and if 
the relationship consiiiuted between parlies in leepect of 
a pariicuUr transaction does not eapres'ly or by neces 
sary implication involve the right of one parly to pledge 
thecredit cf the other as an agent then there is no 
partnership {Aeaumcl, C. P and /fonia, J) CHIMAN 

RAMf jAYANTilAL 184 I C 397-12KB 170 = 
Ss 4 ■ 

Agrccnenl ,c. 
carry Ol hu 
dilmisi lath- 

tkaring of profitt and loisa—If ccmililultt parlnersAip. 

In determining whether certain per«ons are partners or 
not. regard must be h td to the real relarion between them 
as shown by all the relevant facts taken blether A 
provision for sharing of profits and losses m equal 'hares 
as Well as for talcing into consideration costs incurred m 
maintaining a stall in determining the profits or los'es 
incurred in the business is. rto doubt, cons>.|eni with the ' 
eustence of a partnership, but it is not conclusive in 


— ~S W~Cen!truction~-‘Suhtcct to the provinont 
of tk' Act.' meaning ef—/ntenlten of tne Ltgttloture 
The opening words of S. 11 of the Partnership Act 
’sttbyect to the proiisions of this Act' mean that the 
relation of pattners shall be governed by contract unless 
ihecon'ract that they enter into isone which is prohibit* 
ed by any provision m the Act S It has deliberately 
been so worded by the Legislature as to make it clear 
that the reUtion'hip of the partners shall be determined 
by iheconcract between tbtm, subject of course to the 
provisions of the Act. (Bennet and yerma, JJ) 
DHOPADtt BaNKBVLAL. 

ILE (1939)A11 677-18410 611=12 E A. 213 = 
1939AWR (H0.)S67=1939 A LJ 440- 
AXE 1939 All 548 
■ '8s 22 aod 25—Surety letter if v.af/agi/eg 

Partner^f'onitrueiion—Liakility of other pa'lnert 
A managing partner ef a firm gave surety, and the 
leiier under which the surety was given reed as follows 
'Please accept the salutations of Rajab AIi Mahamma- 
dalu This u 10 write to you that p'ease keep a khala 
of thv goods of Ks 200, in words two hundred 
rupees, of Adam All Naesr All of mouia hirpor The 
responsibility (or Rs 3'>0 is ours, hambat 19'‘5. miti 
Kattaic budt 3. Thursday, dated iStfi Nbvemtxr, 1928 
Rajab All Muhammad All by the pen of Fa]li Hns 
aain " 

Held, that the executant clearly purported to act on 
behalf of (he firm The act had been done so as to bind 
the firm m the manner mentioned in S. 22, Partnership 
Act Theother partners were thrrefore liable under 
S 25 of the Act {Gratr, J i SUwalai v Fatle 
HUSSAIN 179 10 771 “HEN 317= 

1939 NLJ 80= A IE 1939 Hag 31. 
— — S 68 — Entry in regiiter at to place of 6ntineti~ 
EvtdetJiarytalue. 

A suit for dis'olution of a partnership firm was insti- 
tuted m CaKu ta after obtaining leave under Cl l2of 
the Letters Patent. The defendants filed an apolicaiicyn 
(or revocatt<.n of the leave and alternatively for stay of 
the suit They alleged that the Court had no jurisdiction 
to try the suit as no part of the cause of action arose 
within such jurisdiction, the business having been carried 
onatBantva In the Regiiier kep- under S 68 of the 
Partnership Act it was stated that all the parties were 
' - of bu.iness of the 

■ of S 63 of the 
■ itful whether the 

• . . the entry in 'he 

Register did not represent the real state of things but 
that in any case for the purpose, of the interlocutory 
applicat.oii the regiiier was suffi.ient evidence !oe«ia 
Uisb that there was a partnership business that the 
ptaintiff and the defendants were all par*ners in that 
business that the principal place of business of the firm 
was at Calcutta, and that, therefore, the Court had 
jutisdiction to try the suit for dissolution of that partner* 
ship firm. (^rrt. /) ALI MAHOSICD EBRAHIU 



930 


019 


THE YEARLY DIGEST, 1939 


PARTNERSHIP ACT (1932), S 69 
SHAKOOR V ADAM HaJEE. PEER MOKAMED ESSaCK 
ILR (1939; 2 Gal 199 
■" S ^^—Appltcahltty^AJahomeUan sonunhent 
tug father's bustness~Mtnonty of some~If a partner 
skip requiring regtslralien 

Where after the death of a Mahomedan his sons 
carry on the business and some of them are minors it is 
a partnership requiring registration The contract of 
partnership may be impfie J and (hough minors confd 


b 69, prevents a Court from taking cognizance of a 
suit brought by an unregistered firm, in the «ame way a 
Court shall not take cognizance of a suit barred by 
limitation, and to hold that because as the result of 
Ignorance or mistake objection n as not taken by the 
defendant in the suit so the provisions of the law could 
be flouted would be to frustrate the intention of the . 
Legislature clearly expressed Therefore the Judge is 


12RS 88-Al.R ig39&liid206 
— ' -S ^%~mRegtstraH«n after dupesal ef suit — 
Effeet 

Where a suit by a firm has been disposed of on the 
ground that owing to nonregistration the suit is not 
maintainable the subsequent registration cannot validate 
the proceedings and entitle an appellate Court to look 
into Che merits of the case If registration bad beeu 


■Sb 69 and l^—Seapt—Smt after ,emtnginla 
farce ef S ifi ta tnfaree right accruing be fere by un 
registered frm—Afaintainaiility^ff saved by S 74 


PARTN£RSHIFACT(1932), S 69 
prayer for dissolution could be decreed, the plaintiff 
cannot obtain a decree for rendition of accounts against 
the defeodani because, the decree to be granted under 
O 20 R l5, C P Code, must be modified In accord 
ance with the provisions of law in S 69 of the Partner- 
ship Act But the prayer that an account be taken may 
be granted in the limited terms of S 48 , that is to say 
the decree in question will be under O 20, R IS and 
Form No 21 of Appendix D and if the plaintiff desires 
*■ ■' * of the 

aking 
anted. 

• AL V 

! ■ 663= 

■ ■ 405 = 

• ... I ■ . ■ 635. 

■ Ss 69 (2) aod ’J^~Applicability and seope— 
Suit by unregistered firm an cause uf action arising 
prior to Act — Xcgiitralien ef Arm pending suit— Effect 
— Suit — If saved by S 74 

S 74 of the Partnership Act which saves rights and 
remedies which existed before the Act came into force 
should not be read as being Subordinate to S 69 (2), 
j but should prevail over b 69 (2) The rights and 
' remedies which accrued before the commencement of the 
Act are left entirely untouched S 74 is a saving 
section and if eflect is to be given to the words used, 
S 69 (2) cinnot apply in a case where a suit is filed by a 
I firm which had not been registered but whose rrgistra 
' tion is effected during the pendency of (he suit, when 
(be suit IS in respect of a liability arising prior to the Act, 

S 69 does not bar such a suit {Leaek C J and Patan 
sale Satt " " " ■ '' 

AIVAR ■ " 


S 69 i_&—Scepe — fl/andatory character v/— - 
unrtgu ered firm— Maintainability— Eegntra- 
ndingsuit—Sulfieien y te cure defeet 
provisions of S 69 3} of the Partnership Act are 
imperative and a plaint filed by an unregistered firm is 
in effect no plaint at all A suit which is not mam 
tainaUe by reason of non compliance with the section 


The effect of S 74 is that the Act is not to affect 


apply to legal proceedings to enforce any subsisting 
rights which are saved by cl (<•) of S 74 Sab cIs (a) 
and (0 of S 74 save existing rights and Sub cl (b) 
saves any legal proceeding or remedy in respect of sack 
rights S 74 deals with procedaie and nothing else, I 
that is to say, it deals with methods of enforcing nghis 
and not with the rights themselves (.Beaument C J 
and Sen J) KEVAPPA i Rabi/SIDAPPA 

ILR (1939)Bom 104=17910 832= 
11 RH 267 = 40 Bom LB 1276= 
AIR 1939 Bom 61 
— — Ss 69 and 48 — Unregistered firm — Suit far 
diiiolutien and aeeeunt— Decree that eould be pasud 
In 3 suit for dissolution of partnership and for 
accounts in respect of an unregistered firm, while the 


I at me date o( the institution ot me suit me sun must 

**» ■»'- - Qf 

C J 

■ • MUNA 


I dings 

renee. 

Act does not contemplate an execution proceeding The 
fact that the decree in question was a consent decree 
cannot make a difference in a case where the decree 
holder does not repudiate the compromhe hut only 
questions the right of tbe decree holder to execute the 
decree In such a case neither was the execution proceed 
ing meant to enforce a right arising from tbe contract 
nor was tbe objection of Judgment debtor directed 
against its validity So S 69 (3) of the Act cannot come 
into play (A'lj^gr, /) JaMAL USMAN S' UMAR HaJI 
Karim 1939 NLJ 148 

3 69(3) {.i.'i— Unregistered firm— Member if 

can sue f»r disso/ulien and aeeeunls 

The nght of a partner of an unregistered from to su 
and obtain a deaee for dissolution and accounts remain 
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thereof. (T'Aoeti C.J., AUsep and 
SHlBBt Malt. GULAB KAI. 

1939 A.W E.(H 0,U32=1 
AXS 193 


PAINA HIGH COUET BGLES, B. 23. 

— S 26 (1) (h ) — Rtvocaiion proctidmgs—Pett- 


B. 74 — Constraction and scope of— butt Dy nn- 


■ 3. Slope and iffeet af—Sutt 4y unrepetered 

firm (or rent due iefort Oetober, 1933—//’ tateJ. \ 

S. 74 not only saves the rights but also the suits to 
enforce these rights. There is no reason to restrict 
S. 74 by saying that it covers only a right not depen- 


1 inventiea and thus, in effect, to raise the whole gasscion 
as one of subject matter. [Costello and Pan-.kridge, 
JJ.) EKN£ST Bruno Nier v. Georue Reinhart. 

43 0 W N 697. 

' — ~S 28 (2) (1 ))— for revocation of patent 
—txicas standi /e pre/ent— Petitioner, if confined to 
groundt giving Atm Ait locus 

A iona fide and substantial allegation of any of the 
grounds specified in h 26 (7) (3) of the Patents and 
Designs Act would be sutlicient to give a petitioner an 


(2) Evidence ACT. s. US 
PASSING orr. See TRADE MARK— PASSING OR 
T&X^VfZ—Ditelaimer— Filing of— Effect — PaUntt 


tecled by the Letters Patent is the invention, tbe des 


i 

matter a/ patent 

It IS of course true that a Patent may be granted for a 
combination which isone producing anew resolt, or 
arriving at an old result in a better or cheaper way or 
giving a useful choice of means but different considera 
tions are applicable to each of these ca<ea in orrfer to i 
arrive at a conclusion as to whether 
“subject matter’’ in any particular 
fact that the result IS new IS of itseb 
evidence of invention, and if it has 
make modifications in Che fcm or cc 
any of tbe separate old integers included in the combina 
tion in order to ensure their more perfect interaction, 
there is a strong presumption that there has been inven 
tion. It IS immaterial whether the “invention** comes 
into existence by accident or by design, but on the 
other hand there must have been some inventive step 
even though theinventiie step is but slight Otherwise 
the patent is invalid for want « 
iCoilcllo and Pancindgc. //) 

NiERf George Reinhart. • • ■ 

-S 26— Order granting tevoca 
Appeal Letters Patent (Ca 

43 OWN 697 

■ — 8 26 (1) (b) — Invention which can be subject 

matterof Patent, PATENT AND DESIGNS ACT, 
S. 2 (8) AND (10) 43 O. W JT. 697. 1 


HIGH CUUKl NULLS AND UKULKh (UKIUINAL 
SlDE).CH 36, ITEM 5 43C,WN 697. 

— — -8 6S {!)— Construction— "Preudulent or obvsous 
imitation"— PigAt to relief on ground of mfringoment— 
be exact copy or 

title a plaintlSto 
t of copyright in 
boukf beeneMCt 
'red design The 

I wvius iiauuuiviii wi uuiiwu. iiiiiiatiun'' Ought not to be 
I construed as meaning exact reproduction (•S’em/rr, /.) 

'AVANll 

• • • , • •• B 338- 

’ lom 103 

*. ittoni of 

oidewtk 

foreign 

eountTg— Right of tnit 

Under S. S3 (1) (a) of the Patents and Designs Aa it 
■snot the application that has to be fraudulent, but the 
imitation should be considered as “fraudulent or ob 
vioos** Of nor A person is entitled to sue the infringer 


41Boia.LE 45=AIE. 1939*Bo’nL 103. 

S 53 (2) (a) and {b)—Srope~/f exhaiuuvc— 

Poaerot Court to erdtr dehrery up of goods to plaintiff 
for 4'slruetzon 

The equitable remedies in respect of an infringement 
ofade'-ign are not excludel by ihe statute and in a 
- . t — • - . — .sn — . j - f inf-ingement, ihe plain- 
k for delivery up ol tbe 
mark to him for de»true- 
■ *RINTER« ASSOCIATION, 
■ 18110.547= 

I2KJ1 338 = 41 BomLB. 45= 
AT B. 1939 B 03. 
PATNA HIGH COURT BULBS, Part 
"d, E 23— Appeal dismissed under— 
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PAT TA 

Remedy of appellant — Inherent power of Coart S^e 
C P CODE S 151 a9S9PWN 832=^ 

AIR 1939 Pat 678 (P B ) 

ctnm 

atta 

1939 MLR 21S(CIt) 
PENAL CODE (XLV or 1860) a l7~A/i»uirr «f 
provin e~lf part O! eJcttuUvt Geitrpmnil 

The m nistry of a province cannot he said to form a 
part of the executive Governrnent of tb t proyjorciji 
the sen'e implied by S l7 I P Co e {_Dtrbysk>rt,C 
J Na\im Ah and Pau JJ) Emperoko HeMEN 
DRA PROSaD ILE <1939 2Cal 411 = 

183 10 349 = 12E C 153 = 69 0 LJ 699 = 
2redLJ (Part 11)65 = 40 Cr LJ 782 = 
43 0 W N 950 = A I R 1939 Cal 529 (SB) 
'"Ss 21 and 353— Pubhe strtjait’ — Panthaj/at 
Beard — Sinitary Inspector of — Pf puMst servant — 
OAslruetiou ta— Offence 

The January I» peeler of a Panehajat Board is not 
a public «ervant as defined by S 2t I P Code the 
fact that he is authorised by th^ President of the 
Pancbayat Board to collect fees for sealme animaU 
before Klaughier fliould not make him a put lie servari 
so as to su'tain a charge under S 353 f p Code 
against a person ribstructmg him t^Cakshmana Rao, J ) 
SVJBRAMAMtA PtCCAI V IONNAYVa 

183ICS60 12RM 330-1939M WN 469- 
40 CrL J 822(2). 49L W 646- 
AIB 19S9Mad 669 (1939 ' 1 M LJ 729 

■ ' ' S 33— Act —Death caused by combined eflect 

of t«o acts closely following upon and connected with 
each other— Original intention to came death— Acts if 
separable and to be a<cribed to eparaie mien n»«— 
Offence ^mPewaLCode S 307 18 Pa* 

■ ■ S %\“^Applt<ahilily — Matij,— Question 
material 

In a cate where there ly direct evidence of the acts of I 


1831.0 491-12EP 162 20PatLT 802= 
40CrLJ 786-1939 PWN 353 
A J R 1939 Pat 443 
Ss 34 and 120 A— Di'tinciion beincen 
Indian Penal code Ss 120 A ami 34 

1939 NLJ S 

S 31— Interpretation JrePtNALCODE SS 

299, 304 AND 325 1939 OWN 

Ss 34 299,S04anaS25 — hy sextral— 

Single blew by lath ea iiing death— Other ordinary $ 1 
tunes— Absence of intention to cause death-'— Offen e 
made oiil—S 34, interpretation— Ceniiderationt to be 

Where the death of a person is Caused by the single 
blow of a lathi in the course of an attack on him by 
several per'^ons and the other injuries on the dead per 


bodily in ury as is likely to cause death But it may be 
held in such a case that death was canned by the doing 


PENAL CODE (1860). S 76 
cation of S 34 IP Code, to convict any of assail 
aaisnnder the second part of S ’04 The appropriate 
section would, in view of the language of S 34 seem to 
beS 325 1 P Code In interpreting b 34. 1 P Code it 
must be borne in mind that the essential queiiion in such 
cases IS wbat was the common intention and that the 
common intention must be to commit the offence 
aaaally committed {Ztaul Hasan and Yorie jj'y 
ZAHIDKHANe LMRERUR 14 Luck 378 = 

179IC S38=llEO 163=40CrLJ 187= 
1939 0 WN 7- 1939 A WE (0 0 ) 27 = 
1939ACrO S = 19S90LE 22= 
igsgOA 167-ArR 1939 0udh49. 

' Sa 34 299 and 300 — Number of assailants in 
ft ehng laihi ilatot on deceased— Assailant dealing fatal 
biota tt t hat mg snlenlion, but knatuledge speafied in 
' Ss 299 and 300 — Liability of all for murder 

When a number of assailants infliLi /u/4< blows on 
one per on some of which blows are fatal and some of 
ivhiCharenot the first thing to do is (0 see whether the 
assailant who has fnfiicted the fatal blow is guilty of 
mntder or not The common inieniioii refeired to irt 
b 34, Indian Penal Code is an intention shared by the 
person who has caused death and by the other assailants 
who did not themselves cau<e death If the a t which 
caused death IS neither murder nor culpable homicide 
because the person who dealt that blow did not have 
such intention as IS specified under ^ 299 or 300 I F 
Code but only the knowledge which is specified in either 
of the«e two sections there is no intention which can be 
shared by all the assailants w ho did not strike the fatal 
blow and therefore b 34 cannot apply The knowledge 
referred to in Ss 299 and 300isperonal knowledgeof 
■he person who struck the blow and it is difficult to see 
how It can be <hai ed by his co assailants but in any 
ca<e S 34 IS reMncted to common intention and doea 
millon J ) Sun er 
19’9 0 WN 676- 
> * 1939 0LES89- 

: • . • 31S=12E 0 12- 

40CtLJ 723-AlB 1939 Oiidh 207 
S 71— Applitabiitly — Cenvielion for offence 
S \A7 ail also for offence under S 325 read 
149 — InK etson of separate sentences— Legality 
ere the accused are convicted under S 147 I P 
Code and abo under S 325 read with S 149 I P 
A.ode and separate sentences are awarded such an in 
fficitaa S3 swi illega) cs> the gsoond that the offence pi 


1939 OLE 40=A I R 1939 Ondb 91 
■ S 71 — House breaking and thefi — beparate 
sentences — Legality SeeCR P Code b 35 

AIR 1939 Sfnd76 
■ ■-8 71— Offence punnkable under t-wa sections— 
Preerdure for eonvielion and sentence 

Where a person is found ruiliy of a criminal act 
which ispumshable under two different sections of the 

- O' , , « J under both the sec- 

onder that senion 
naly (Lohnr /) 

• 41 Bom LR 080= 

A IE 1939 Bom 462 

— -3 76— Applicability— Conditions— Attempt tg 

. = r*s-* ’7 - ^ufftitney 

... . ■ ce falling under 
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Emperor f. ramzan Gkulam iivder. 

ILB (1939 Eai.676«18310 602i2)> 
12R8 61<=40CrLJ.8l6l2)» 


point of *i«w. Where the facts are lhat the accused 
after the murder attempted to conceal the evidence of the 
mardct b; washing his hands in the sand, that on the 



Unsoundncss of mind need not nece;:,sanly mahe a 
person incapable of understanding the nature of all bis 
acts. It may be such that in respect of certain matters 


Divisional Magistrate, and his appeal t> 
Sessions Judge «as dismissed The ddence na 
the petiiitiner was practically insane daring tbe 
in question when tbe oSence nas commiitet 
that he nas generally subject to fits of insanity. ! 
ing like a mad man and being violent lo conduct, eii 
Tbe evidence established beyond doubt that he was not 
in anoimal staieof mind On the evidence tbe conclu 
don nas irrc'istible that the peationer wjs really unable 
to form tbe criminal intention that was attributed to bicn 
oamely, of causing wrongful loss or wrongiulgaio He 
was in buch a raental condition that he could noihave 
understoad lhat nhat he was doing was wrongful at the 
time. The lower Courts held that his case did not come 
under S 84 I P Code, but they did not consider 
whether apart from S 81, the state of rnmdof the peti* 
lionet did not exclude the existence of a disbone-t inien 
tion, which t* an essential ingredient of theoOenceof 
etimfnaf breach of trust 

H*lt that S 84, 1. P. Code, applied only to ca>e$ of 
Intoxication and did not cover a care tike the pteveni 
where what war alleged war an inherent delect or mfir 


excluded and thereiore the petitioner could not be con 
victed of the ofTence (.P.mlrj-ig /} v, / fC, ) Josfph 
Jnn ILR (1939)Mad 353«=182r.C 228- 
12EM 25 = 40 CrLJ 642rr49LW ltO= 
1939 M W.N 126 = A 1 R 1939 Mad 407 
(1939) IM» .» ‘’“‘s 
— >S. H—<4pp!ieahliti—Unscun Inns c, 

Pita ef—Bwdft «f preef—A -usel axoart 
naturt o! act thoutK undtr a halluciualicn • 
tnfi len-c of rw/ spirits — Jf protected 

A person who sets op onroundness of mind in answer 
to a charge of a criminal offence must showr that he was 
not able at the time to understand the nature of the act 
or Hut he was doing anything w rang Tbe fait that 
the accused at the time of the offence was probably off 
his mind or under some halluc nation 01 under the 



S nisamtY—\y’kat tt. 

An accured person cannot be exonerated under S 84, 
I P. Code, If he knew lhat be had done somelbing 
wrong, Kowevet Insane he might be, from tbe medical 


AIR ibg'liah 355. 

8 96 — AppUcahshty— Accused pxrty trying to 


reinforced by Others from their village. Tfey followed 
tbe accused party advancing m the water, threw tiones 
and brick bats at the accused parly, causing grievous 
hurt to two of the accused party, and continutd to 
advance With lathiv The appellant of accused party 
fired shots with a shot gun. which took effect on three 
persons of the .4frr pirly, one of whom died, another 
received grievous hurt and the third ‘imple hurl. 

Held, that the appellant’s action was dune in exercise 
of the right of pnvaie defence and was within ihe 
general exception in S. 96 I P Code. {fiMorntd 
Hesor snd Kov/UnJ, //) AJAB NaRAIN klNCK o. 
LktPEROR' 6 B B. 679-181 J C 811 - 

IIB? 611-40 CrLJ.6U-1939 PWK 671- 
A 1 B 1939 Fat 975 
■ — S 07— A»g4f of pritate dtUncf^Outy af Court, 

e-. .. .... u. ij ... e ijj jjjy giving the 
exi.eptionv. i( theclt' 
the adoption of that 
was the complairani's 
patty that started the attrck and the accused acted in 
private defence, it ». the duty of the Court to acquit the 
accused ifjMammad, / ) Dari p Empekor 

41 PLE 14. 

■ ■ — S 09— A’/g-ffo/ private dtftnce-~Peiislonet to 


fore if he is recited the accused cannot rely open S. W, 
I P. Code, for thev have no right of private detence in 
SQChacase (PoUtck, J') EMPEROR n KusniaL 

1939NLJ 397. 

■ 3. 99 -Sc»Pe~~’Arrtit by police offi-cr tn good 
faith unAtr eotour of officc~Use of force to reieuo 

utsufied— Private defenee~Rigkt 

... .... j..... 

• ■ • .re a police 

• • ■ ■ good faith 

■ ■ ' legal, and 

order to rescue the arrested persons, ^s there is no right 
of private offence against such an act of a public 
Taat. (.Caishmana Pao, /.) PUBLIC PROSE 
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PENAti CODE (1860), 8. 100 
V. Amirtham Servai. 1939 M W N 1004= 

60 L. W. 763 = (1939) 2 M Ii J 776 
' — 3 100 — Excess of right of prtvaU defence— 
— Liability for 

In cabes where the right of private defence is fonnd 


- ' S 100 —Eight of prn/ite detente— Accused 


gaS 

PENAL CODE (1860), S. 124 A. 
person or persons abetted, and to the offence or offences 
the commi«sion of which is abetted S. 117 deak with the 
former whatever be the natnre of the offence abetted, 
whereas S llS deals with the latter without having 
regard to the person or persons abetted. S 115 is not 


I ot the offence specified m the section itself. There is no 
espress provision in the Penal Code for the punishment 


and did not receive any injury. The accused 
got hold of an aze and hit that person on the 
the axe as a result of which that person died ihe 
accused had an advantage over the deceased both in res- 
pect of age and physique 

Held, that the accused had a right of private defence 
but he exceeded that right {young, C J and Sale, J ) 
KaLA MOHAMMAD AKBAR » EMPEROR 

A.IB 1939 Lab 634 


appropnate provision for such an offence Although 
both sections be applicable, there cannot be separate 
sentences under the two sections for the same criminal 
act, and the conviction should properly be under that 
section which indicts the higher punishment If a per 


S mO— Right of trivati defenee— Extent of . '• 

Merely to cause an injury sufficient in the ordinary 

course of nature to cause death necessarily is not itself (/.) Emperor p LAVji MaNDAN 41 Boa LB 980 = 
, r I r I A IE. 1939 Bom 452 


=*83 \10 Xv&iiO^—DisttneU on between 


17— Scope — If an "express provision" 
• • •••—Abetment of murder by the public — 

. , . ‘ mpted but hurt only caused— Offence See 

order to prevent the second blow falling upon him struck PENAL CODE, Ss ll5 AND 117 41 BomL B 9S0 

A with a dah on his head which stroke resulted in tl 
death of A. 

Held, that ets action in getting t 
aecond time had reasonably caused B to 
grievous hurt, if not death, would beta 
not strike A as be did and it could not 
that B had exceeded the right of priva 
to him by law (Sharpe J ) NOA Ct • 

Kino 183 1 0 145-12EE 46-40 CfLJ VS»- |7 TviV-L 


LllUllliai dLl III 


e'passer resists Ihe rightful owner or bis | a patdon «ands corroborated in material particulars He 


■•' \^l‘h.— (jot/eTnment established by law'— 

•/ Afintiteri 

untnl of Ministers of a province should not be 
d as "Oovernment established by law" within 
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PENAL CODE (1860). 3. 124-A. , 

S. 121 A— Of fuel under — Artuh relaiiug to \ 

cendttiiu if pditieal prtsffti/rs lit Jjtl. 

The article for prmung and publishing which Ihe 
accused were convicted under S. 124 A related to the 


PENAL CODE (1860). 3 148 

in possession notwithstanding the deliver} effected in 
his presence Hiihout putting forward a case ofactuai 
dispossession thereafter. To sustain a conviction of the 
accused on a charge under S. 147, 1. P. Code, on the 


Govemraeut denying the allegations. . . ^ 

Held, that the petitianeis could not be craivicted 
under S. 124-A. Even if lh« ’ ' . « >. 

could be construed as calcu 
towards the Government, m 


Where It appears that the accused took up merely 
a passive attitude, during the whole course of an 


S.121-A.Expla ^i.■aA^—APtllcaUllt 1 

Explanatians2and3toS 124 A have no applica 
tiOB whatever unless the critietsms are concerning the 
meatures of Gaveinment or the administrative or other 


— Ss 147. 148 and 149 — Seven nitmed eulpnlt 
alleged /« hate parlieipated tu net — Three ef them 
given henefil ef deubt and acquitted— Liability efrest 
BeloreS 149can come into operation, there must Le 
five or more culprits to constilutean unlawful assemblv. 
Where seven cnipnts are named and three ef them are 


vaaces and abuses, and to distinguish this from ariempts. 

whether open or disguised, to make the people hate 

tbeir rwlers. To tell a crowd ol ' *** ' -••v« 

labourers that those who are in 

are unjustly prevented from tellir 

and ate punished for doing so, tt 

the laws that are framed are partis , . . 

the employers and detrimental to tho*e of the labourers 

who are therefore unable to get redress , that the Bur 1 


view of the findings there are only four persons left and 
therefore neither b 147 nor S 148 nor S. 149 can be 


ten ebilrueltiig flow— Order under S 144, Cr P Cede, 
retlrainiHg Inzer nnert from <utlinq—Pe,tisiieii en 


. S \kl— Burden ef preef— Charge ef forcible 


be as'umed that the accused obtained acinal i.o<ise«^oo, 
and It mu«t be presumed that they continued in posses 
Sion as the riehtful owners, because the presumption 
mu't always be in favour of the rightful owner It is 
not open to the complainant to allege that he remained , 
Y. D. 1939—59 


go round, acd a higher proprietor is obstnic 
" ' ' I j . a loner proprle- 

law into his own 


force the harvest 
of one's own crop IS an onlawfal object It U riot a 
case of maintaining a particular right by force but of pre- 
venting (becominiS'ion of anoSencelike theft or mis- 
duel which is threatened, it 1* not unlawful for a person 
to protect his own property from theft or mischief. 
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FEKAL CODE (1860). S 149 
{.Pandrang Rcw, J) MOHIOEEN PjCHAt ROAVTHER 
f Emperor. 1939M.WN. 879 = E0L W.E67 
“ "S liS~Censtruciive habiUty—IntrHttony tf\ 
matirial. i 

If zvi ogence of murdet is coremitted bj a member of 
an nnlauful assembly when tha( assembly ts proeecating 
its common object which is obviously unlawful, every 
member of that assembly is equally responsible under 
the terms of S 149, 1. P, Code, for that offence It is 
immaterial whether any member individually intended to 
commit that offence or not Intention is dealt with in 
S 34, 1 P. Code, and can be considered in those cases , 
only v/bicb are governed by it (Z3 im Afokaatnted and I 
Pam Lall, /J.) SOHNA v. EMPEROR 

41 P.LJI. 802 

S. \iS—Liabililfundtf~—ExUnt of 
Once an assembly has become unlawful thert all 
things done in the prosecution of the 
object of 'bat assembly are chargeab 
member thereof The liability of ever 
not only to the acts intended by all to . 

to those ofiences which were likely t< 
achieving the common object Where, therefore, the 
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1 PENAL CODE (I860), S : 


noting this false imputation even after knowing that the 
District Medical Officer had certified that the com- 
plainant was not a leper. 

Hold, that the facts alleged did not constitute an 
oSenceunderS l7l.G,I. P. Code, and did not therefore 
require the sanction of the Local Government. {.Laktk 
mana Rao, /.) HAJEE MAHOMED KaIiIR SHERIFF 
V Rahimatullah 1939 MWN. 610. 

S H\—Offtnce undtr~CIatm for insurance 
trtoney~False affidavit about age of intured person 
ttoom before Honorary Magistrate 

A perscHi who swears 0 false affidavit before an 


— S 'l&2~Applicabtlit^-False tnformalion given 


unlawful object was la cause grievous butt miti lethzll to po/ieeduring- snveiitpation—OFenee. 
weapons and death was the likely result of the beating I If a witness answers questions because he is compelled 
they intended to administer, the causing of death in ' to answer by reason of the powers of the police, that in 
, .. itself may well be sufficient to negative the guilty intent 

or knowledge necessary for a conviction under S 182 
I The Information is then not so much given as taken. 
But It cannot be said Ibat S 182 can never apply to false 
41 F.L£- 443^40 CrLJ 712« information given to the police during the course of an 
AIB 1939Lab.245 investigation (^juir, /C. /) JHAMATMAL 
— -S Xh'^^K'^Ofrenee under— Attack on capitalists. . ALUMaLk EMPEROR 184 1 0. 243=12 R S 100- 
“Capitalists” are not a definite and ascertainable | AIR 1939SlsdS74. 

class of flis Majesty's subjeas, and a speech which ts an 1 — '•'Ss 182 aad iW—Applieahility^lnformatim 
, ' ’ - . iu /- V k k. _ k . .i . , • • . irrtst of third person on murder 

• • m dsscharged^^/fenee 

• ‘ >r the institution of proceedings 

. . as well as by way of complaint to 

r * t * 't ^Vhere a complaint is made 

■ J . • ‘a *: « and a Magistrate, the Magistrate’s 

• that of the police and the provi • 
aionsofS 195(1) (^),Cr. P Code, cannot be evaded 
by placing an offience under S 195 (1) (a) Where 
upon the information given to the police by the accused 
a third person was arrested on a charge of murder and 
cballaned to the Court of a Magistrate by whom he 
was subsequently discharged and It was the prosecution 
case that the accused was responsible for the proceed 
togs instituted against the third person 

Held, that the offience committed by the accused was 
oneunderS 211 and not under S 182 {Daiss.JC, 
andlobo,/) JHAMATMAL ALUMAL f EMPEROR. 

184 1 O 24S=*12 R S 100= 

* T 1939 Sind 274 

■ terating charges 

'how cause why 
• challenges the 
nade before the 
the Magistrate 
. ms ofS. 203, 

J . r •I- -annot 

• Hen 
>44 = 


of the word 

' o designate a 

, , 'Its Majesty’s 

subjects" or to designate the shareholders of 
a companyi as distinct from the employees or 
labourers of the company, and the latter, respeciiwcly, 
as "classes of His Majesty's subjects " Therefore 
even if a speech be regarded as being calculat 
ed to create hatred or enmity against the Banna Oil 
Company or the Indo Burma Petroleum Company or the 
shareholders of these companies the making of the 
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PENAL CODE (1860). S. 1E6. j 

Where » natail petition against the report of police I 
has been actually dismissed by the Magistrate under 
S.M3,Cr. P .1 

the trial under 
A.I.R. 1933 Ca 

dtrscfn, //.) ' ■ 

I.L.S (1939) 1 Cal S' • \ 

12 EC 32(1) S 
A . 

Ss 186 and ^I^AptUea 

fnnttd by Ciurt taking fostftnen < 
af third fa'ty— Third party rttaJi 
fully ard obiiruitxng rtetittr — Ojft 
S. 186, I. P. Code, contemplates 
»ant obstructed ^as discharging 
lawfnllj, but when theie was no leg 
the seoion does not apply Where ; 

ed by Court took posse«--ion of cotn in possesMon of a 
third party who snb<egaenlly retook possession of it 
peacefully and did not allow the receiwer to make batai 
of the cotn 

Hi'd, that the party could not be punished under 
S. 379 becau's the patty cnlj retook ycs*e»sitn peace 
fully of his own property and further as (he receiver 


PENAL CODE (1860), S. 224. 

— S. 191— 5refr — Confii(Uttg siattmenti ih 
trtminal trtal — Charge and eonvietion on bant o/Sut- 

ricted under S. 19J, Penal Code, 


ILE (1939) Ear 2&0>=l82 I C.914*> 
12ES 36 = 40 CrLJ 707=AIK 1989 Sind 170. 
— — Ss 193 and 500— Applicability — False and 
defamatory statement in deposition of witness before 
Court— Offence. See Cr P. CODE, S 19S(l)(i). 

1989 M.W.N. 820. 
■ S 211— Appiicabilitj— Information to police 
-- -t . Order of discharge 

See Penal Code, 
' IB. 1939 Sind 274. 


e Code 

• Kabir 

(I, Emperor. 164 1 C 799 > 

AJE 1939 Sind 933 

■ Order under S 144, Cr P. Code— Con 

netten (or ditebedienei—Pteof of tmuledte of terms 
of order— ffteei'ily for. 

In order to sustain a conviction of a person under 
S, 188, 1 P Code for disobedience of an order passed, 
under S. 144, Cr. P Code, proof of his knowledge of 1 
the terms of the order is necessary {.Henderson and 
Kkandkar./J'i MHARENDU DOTT f EmPEROR 

184 I C. 856 -43 0 W N 1061- I 
A tE 1939 Cal 703 | 
‘ " S m—Applieobiliiy — fyilnesi tehefed by\ 

appellate Court theurk dtsbeheted by trial Court— Com , 
plaint of Px X 
It would 
whose evid 
prosecuted 
believed it, 
bad been b< 

Rota, /.) ■ ... 


I The elements of an offence under S 211 are firstly 
that a (a|<e charge should be brought, secondly that the 
person bringing It should know that theie was no jest 
or lawfoi ground for such proceedings or charge and 
thirdly that It should be brought to cause injury to the 
persons agair)*i whom it was made. Therefore a mete 


“ S. 211— /n/rnfirntr of offenee—Wkat the prett' 
euiion hat to estabhsk 

Tosustain a prosecution and conviction under S. 311, 
I P Code, It IS enough to show the mere absence of 
proof of the guilt of the person or persons said to have 


184 __ ■■ _ : . 

S 191 and Oaths Act (1873), S li-Etsd 

enee of tiiilneit— Presumption that It ts made on affirm , 
aiton — Applieabilily of Oalki Act, irrespeetite of the 
presumption — Offense under S 191, /. P Code ' * 
committed. 

The taw requires a Magistrate to ezatnire a 
on affirmation or oath and in every case ther 
legal presumption that the proper procedure wa* ’ 
ed It may therefore be presumed that the s’aiement of 
a witness is made on affirmation Even otherwise, 
according to S 14 of the Oaths Act. every witne‘s is 
required 10 state the truth wbengiving evidence and as 
such when a witness makes a stateme-* "*•— r* — 


I an intention to cause injury to the person or persons 
I charged Suspicion has to be distinguished from evidence 
arid the prosecution h.is to establish in a prosecution 
nnder S 211 facts irieconalable with the innocence of 


— ■ -8 22k — 'Ckargexf— Police officer laying kte 
hands mthaut a»> <».im<>/rm ai to the cffenct e.mmitud 
—Ptrsors arristed , sf ekargra tctl\on offence. 

The mere fact that a police officer pul kli |,»nd on 
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PENAL CODE (I860). S 225-B 
Emperor 14 Luck 409=° 179 I C 498— I 

11 BO 181=1939 O LB 52=40 OrL J 221 = 
1939 0 WN 63 = 1939 AWE (00)39= • 
1939 A CiC 23=1939 0 A 148= { 
AIR 1939 0ndh81 


PENAL CODE (1860), S 299 
wereonly such as miRht poasibly wound and in fact did 
so then there would be no offence under the section if 
the words QSed nere bound to be regarded by any 
reasonable man as grossly offensive and provocative, 
and were maliciously intended to be regarded as snch, 


the absence ot the seal makes the warrant void, and 
resistance to arrest in execution thereof is, therefore, no 
offence (.Mtstly /) THE KING *- MaUNC PO 
Shein 1939BangLB 415 = 183 1 0 791= 

12RB 116-40CrLJ 845- 
AIR 1939 Bang 320 

— — S ^^^—Apptt<ttbtUfy~OfftKct uiidtr~Ctstnttalt I 
t>f— Fraud — Fain mtaiurt"~Meaning cf—jHientteii I 
—Btmhaf IVeightt and Meaturtt Act~Offtnet under— 
If render! meature fahe 

A measure can only be described a 
something other than what it purports tc 
measure IS smaller than the standard 
accused deliberately used this measure he cannot be I 
held to have acted fraudulently within the meaning of j 
& 266 I P Code The fact that an offence may have 


AIR 1939 Rang 199 
■Ss 299 and 300— Caw under— Proper mode of 
approaching facts 

The proper way to approach facts and apply law in 
cases where one man has by his act caused the death of 
another is to deal with the ease in the four stages given 
below — 

Stage 1 — It should 6rst be established to the satisfac 
I lion of the Court that the accused person has done an 
- J — V L k L jjjj. of another 

‘ considered whether the 

. amounts to culpable 

homiode 

Stage 3 —It IS only after considering the two stages 
that h 300 comes into operation Therefore the next 
n whether the ingredients of 

t be considered on the facts of 
^ ^ ^ ler the culpable homicide is 


ingredient of the offence under S 266 I P Code so 
to sustain a conviction It is only when the seller p 
porta to sell according to a certain standard and <• 
below (hat standard (bat he can be said to be gun 
fraud so as to render him liable to conviction i 
S 266 I P Code {,Broomdtld, Ag C / and 
/) Emperor *> kanayalal 

41 Bom L B g77=A I E 1939 Bom 
— -S 283 — Appheatthtf— Cart track tn 

land of accused — Convtetion for closing it — Sui 


not murder, the only matter to be considered at the 
fourth stage is whether the accused has established (if 


show insult for the sake ot insulting and with 


I ble homicide has been committed 


f Pandrang Raw , 
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PENAL CODE (1860), 8. 800 
between himself and the deceased deliberately went ont- 
Hde and fetched a joke pin and retorning after more 
than 5 minutes bad elapsed struck the deceased on the 
head with the pm with great force and the deceased 
died shortly afterwards 

HtU that the accn<'ed must hate known that his act 
was tmtnincndy dangerous that it must in all probability 
cause death or such bodilj injury as was likely to cause 
death and since he had no leaso- - ' 

such bodily injury he was gmlr 

y) ^•C4CHITT|^^ thfk 

1831.0 U5 = 12E.B ■ ' . 

— S ZQd—Offinit ef murdtr — /niurf firdinarilf \ 
tv^cunt ta eaute ltath~Suffiiieticy. 

An injury inflicted by the accused and suScient >n the 
ordinary course of nature to cau^ death is not by itself 
sufcient to support a conviction of murder onle'S the 
axused intended that injury should be sufficient in the 
ordinary ccurse of nature to cause ceath. 

^GA Chit Tin i. The King. 

I83IC 145 = 12EK. 45=40 CrLJ. 725= 

“ " *8 300 (3)— .Tm/e— ^ • 

H ntattaty. 

For ca'es that fall within 5 
It IS not necessary tLat the 
ledge of death. <0 long as 
sufficient to cause death 
ctau’e when the degree of p 

great, and certainly so where death is the inevitable 
result of the intended injuries, whether the culprits j 


PENAL CODE (1860). 8. 300. 
murder if there is no proof that he is labouring under 
anyballucination or is mentally deflcient. {Tek Ckand, 
A C.J. and Abdul Rashd, /.) DES KaJ v. EmPEROR. 

I LE. (1939) Lab. 346=41 P.LE. 758. 

S. SOO, Excep Applicability— Grave and 
ttuldeH prezecatipft—Tesl ef— Showing a "booia"' to 
Baltuh — If jnttifies killing 
In determining whether the provocation relied On for 


which the offender belonged, of the power of self control. 
It was not intended that the Ian should take into account 
the peculiar idiosyncracies of the particular offending in. 
dividual but itwas intended that the Court should take 
into account the habits, manners and feelings of the class 
or community to which the accused belonged. The mere 
fact, that when the Baluchis are shown a ‘'booja" (a 
gesture of contempt) they get excited, is not in itself 
sufScunt to give them the benefit of the first exception 


— s 300. Excep 1—" Grave and Hidden pro- 
voeation"— Meaning— Aeemed carrying ^eu intrigue 


y) NGA Chit Tint/ the Kino I husband discovers his wife in the act of adultery and 

1831C 146=12BE 45=40 CrLJ 725= thereupon kills her, he is guilty onlyof manslaughter 

AIP.. •- • 

8 SOO, Exceps— Prop/' of 

prosetution. 

The question as to whether the case 
of the exceptions of S 300 does not an 
tion, unless and until the prosecution 
case of murder If the prosecution 
culpable homicide (under S 299) has b 
the accu'^ed but has failed to prove ik... ...... 

homicide amounied to murder (under S» 300), it uim 
proper, and indeed useless, 10 consider whether any of 
the excluding factors are present iSkarpe y) Nga 
CHItTINp THE king 18S1C 146=12BE 45= 

40 CrLJ 725«AIB. 1939 Bang 226 
»- 3. 300, Excep l — Appiicahlily—Caniing dtotk 

under iiiferslilieui belief 

Under b. 300, Excep 1, 1 P Code, provocation inu<t be 
such as Will up'et, not merely a hot tempered or hyper- 
sensitive person but one of ordinary sense and calm 

' ' * . ■ I -• r • .ffieea-iii'r- 

• • » itbin exception 4 to S. 300, 

* inter aha that the act wax 

■ ' ' • • ■ ^Vhe^e therefore there ' 


S SOO, Excep. 1—Slapi on lack— If grave 
trnotauon 

Merely becau'e a person is '•Japped two or three limes 
on the back does not amount to grave provocation 
though it may be sudden, and it ts not sufficient to 
deprive the person of his power of self control e^fiecially 
when the pei^on slapping has no weapon in his band at 
the time of slapping {^Sharpe, y) NGA CHIT TlN». 
TheKisc 183 IC 145=12EE.45= 

40 CrLJ 72S=AXE.193onaBg.225. 
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PENAL CODE (1860), S SOO 
no quarrel either sudden or otherwue jt is unnecessary 
to look further and inquire whether there have 
establuh°d any of the other facts which are essential for 
the purpose of bringing the case within Eacep 4 
{SA2r''(, / ) NOa chit Tin v The K(NG 

18310 U5 = 12RB 45-40 OtLJ 725= 
AZB 1939 Bang 225 
■ — 3 S05, Eccep i-~lppliea'iet efS 34 
If one of the two a cused persons brings himsHf with 
m the 4th ezuepuon to S 300 1 P Cod^ there is no 
room for the application of S 34 against his co accused 
at all {Birtlej an I Hinitrnn, JJ ) AS\tAT ShEIKH 
V Fmpbror 70CLJ 299 

’ 'S 300 Excep 4—Applieahitily~rett ' 

Wh'^ther or not the killing was prem^Jiiated is not the 
first test to be applied When con<iderng whether the < 
exception of “a sudden fight in the heat of pass on' is | 
applicable to any given set of facts The first test i- ' 
whether th‘> act of the accused wbi h caused the de eas 
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I PENAL CODE (i860), S, 302 
Veaih — Aicused if only guilty under St 325 and 34 
Where a number of persons take part m an attack 
against the deceased but only the accused were actually 
concerned in the beating of the deceased they can only 
be convicted with the assistance of S 34 IP Code, 
and where the intention of the accused was merely to 
give (he deceased a good beating and the injuries were 
trivial tKcepUng lor {no, if mast be held that the offence 
committed falls under 5 325 read with 5 34 rather than 
under Jj 302 reid with S 149 (Zia ul ffaian, CJ 
and Bennet /) BfUGWATI » EmpeROR 

1B3IC 265 = 12 BO 20 = 1939 O W N 662= 
1939 AWR (CO) 96 = 1939 O A 674= 
1939 AOfC 123 = 1939 OLE 486 = 
40OcL J 751 = AIB 1939 0adb251 
" ' ‘Sj 302 and 326—/# 2 k a H daht—Ofence 
(onmitled 

Where the cam non indention of th» two a'^cu ed was 
to effe I an atta k on som* one with dahs knowing (bat 


whether th. act of the accused wb.h caused the de e^^ ‘b® P^bable result of that attack at least would b“ to 

ed's death was don- without preoedi ation Th- d.snn I ^ ^ ,3 


tion IS not to be Ignored (.Skarpi J) NGaCmitTiN 
» THE KtNQ lesiC 145 = 12RB45- 

40CrLJ' 725 = AIR 1939 BiQg 225 
S 300 Ezeep 5 — Killing coocubme at 
her request and with her cans-it—OHen e ,5eeCK P 
CODE S 164 1939 MWN 1132 

■ 3 303i’-Applieabiltly-—Attau’e with lathi on 
head and neei'— /mention to eauu dialh‘~-B»iy of 


grievou> hurt with a deadly weapon b 
no sulh ent proof to shnw that th-re «va> a common 
■mention of the two a us*d to cans- d’ath or injury 
Rifli lent in the ordinary coarse of nature to cause death, 
th-y can b* convutod under S 326 and not under 
S 302 iMyaBt ant Miiely //) NCtTHAVp 
THEKtMC 184tO 78-12BR 123- 

40OrLJ 871-AlB 1939 Bang 263 
Z02^F‘’iden((— Evidence of Hoed eiem'd 


Urn plaitJ on railway hnt and run over anl ieeapito'ed „..it-Jirah4i‘of 

i, * O^V/I „„ 

f. , , f ,1 , , . . I medico legal value but may be ex rem-ly dangerous to 

Acta closely following upon and intimately .nnocem p-r»ors U. ng such evidence as evidence 

with ea-h other cannot b- separated and assigned one to corroborating an approver or a» cireumstantial evidence 
one intention and another (0 a separate intention under I » rr l in _ ^1^ le^d 

S 33, 1 4* Code both must be ascrib-d to the • 01. 

intention which prompted the commission of (h 
and Without which n* cher would have been done 
an ineid-nt brought about by the accused wab it 
of causing il-ath is compo>ed of two a'ts commi 
the accused nhtch together raus- death it must be 
ascrib-d to the original intention of causing death and 
the offenc- IS oneof nurder The accused whose mien 

tionfromthe outset was to cause death to his victim. .i," 

a woman in parsaiti'e of a pre conceived plan attacked .j ° .k* <* 1'*-s 

h., . I.ikl; ifc, k .nd hdkd. tk- Wwd si„ i-d s.. dkd Ih. coieiltd 

him *lt in the reeJi his convi tion for murd-r cannot 
b* upheld {young CJ ani Bla ker^ /) BUTA 


I 834- 

.* ' . . 578- 

Ax !• xaja xiih 149 
iS ZHZ—Ewdenee^Rt'OJtry of bind stained 
thirl and tua 

Where the only evidence against th- S’VuWuth- 


her from b-hind with a lathi on the nek and head, . 

rendered her unconscious and then tooV.lhebo3y and ^rvauitr r* / aW* /?/., // 

pla"ei it on a ra liyaf line where the -ame was mn over _ 

and d- apitated There was no evidence whatever that 

theacused when h- carried the deceased to the railway 1 40CrLJ 697-4lPLE16(2) = 

line was under the b-Uef that she was dead or that he I A A a iwa isaQ l»4 

was handling a dead body Medical eviden-e however 38 SOi ana 120 B-Eyiden r ditcloiinf m /rder 

favoured the View that the actual cause of death was' —Ciargeof eonipira'y— Propriety 
decapitation I Where the e»ideii'« 0* an approver upon which a case 

ffeld that the a-euaed was cuiliyof murder and liable * isfoonded discloses an offence of murder, pure and 

to convi-tion under S 302 I P Code {t'arma and \umpto the substitution in the Seasons Court of a 
Row’anl./J) EUPERORt/ NFHAL MaHTO charge of conspira y after the withdrawal of the major 

18 Fat 485 = 1933PWN 690= charge h mis-onceived and th- pra tlcal effect of this 
AIR 1939 Pat 62 *’• ■'isdepnved 

— —5 ZOZ—AppUeahihty—Ckirgt of me'dtr i flenler. 

newhjrn infant —Erten latr to be proved~Proof * * ■ E r ESf 

birth of child alto'~Pfecetiily • 

. . — ^ .fc. ■ : ■ ■ I Cal 837 

" 33 302 ani 30k -Ofcuce under — Path tamed 
■ by plunging kmfe with left hani in temple of deceased 

, • Where the accused whose right hand was air phied, 

. ^ • derormed and weak, caused th- death of an old uoman 

. b-1 eving her to b“ a witch b> kno king her down and 

1 * I • plunging a knife in her t-mpl- with his left hand «hi h 

■ •• I ■■ • • wasnormal 

——.3a 33-> 325 aol 81— /ff/u k by st eral and ffetd that the htenlion of the a-cus-J was non" 
beating en'y by feas -Intention only to give b aru*/— 1 oth*r than to cause death and he was, therefore, guilty of 
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yENAL CODE (i860). S. S02. 1 PENAL CODE (1860), S. 804. 

piorder. {TthCftatJ.AC./, ii-il Aidul Katkid, /.I in a penal settlement. Where therefore snch a person, 
Des Raj r*. EmpekOR. 1 L E (1039) Lab 315^ I after his release on remission, breaks the conditions on 
41 P.L B. 758, I which remission was granted and commits an offence of 
— S s. 802 and 109— .SV«/r>»ff — Aieuttd I murder, bis case falls under S 303 and such person 

^ I-..L Buand SAa’pf, JJ.) 

1939 Bang LB 44= 

■ . EE 45l=40Cr.LJ.490= 

'■ A I.E 1039 Rang. 124 

Aomictde not antounlmg to 


ani 


relevant to say, for not imposing the fall penalty 
under S. 302, 1 P. Code, that the primary object of 
the dacoity wa* to obtain loot and that they only Intenil- 
ed to commit morder if this was found to be desirable 
in their own interests, //h 

ISttAR Sl'>GH f.EMPERO ‘ . 


- ——a 202— ^ewtrnre— 

r~'tdtnee. 

There can be only two position'. The Judge is either 
satisfied that the a'cosed is guilty or he is not If he is 
satisfied, the accused must get the normal panishment 
If he is not. the accused muse be acquitted There is no 
middle course at all m judging the guile of the accused 


A.I E. 1939 Bang 225. 
— — -S. SOl'A — ApphcaSility — lifoior car—Blcrjiing 
ef horn and miirlaking anothtr car gang ahead — 
Acctdcnt^-Charge under S 304 A, read with S 114— 

• bis motor car 

vertake another 
nt occurred and 

I the petitioner nas charged under S 304-A read with 
Is IM. I P Code 

I f/etd. that the charge was not « arranted and must be 
quashed {.Lakthntant Rae. /.) SEETHARAMA 
, CHmiAR. /« rr 18310 740 {l) = 12 B M. 411- 
I 1939 MWN 416-49 LW 654- 

40 0rLJ 850-AIE 1939 Mad. 671. 


PEROR. AIB 1939 Vesb 

Ss 302 and 

far murder. 

Whe'e accused persons are sadd ‘ a « 
liability for msrder under S 149, IP' • 
addition intention to eau<e the actu 
cannot be clearly e*tablished, they should be ^.ven me ' 
^nefit of the lower penalty under S 302. 

{Ela’kcr and Ram Lall.JJ'i RaHvjaM 
I L B (1939) lab 77 •= 1S2 1 C 000 - i 

41 PlB 443=40 C 

A I B 1939 Lab 24S 


result of that injury, the offence is murder, an 1 the fact 
that the injured person might have been saved |f evpert 
medical evidence had been afforded at once makes no 
difference as to the nature of the crime [.Burn and 
Se^dart.JJ) Sreeramulu r Emperor 

1939 MWN 1129=60 LW 787 
'S 303— 5rnfrMfr of traniforlattan for hfe 
remttfed eandiiienall rtleaie oeeuted freaking , 
ceirJilions I’ld committing offence ef murder — Jf should \ 
be sentenced to death. j 

A sentence of trinsportation for life means a sentence 


and the person is released, such person must still be | 
deemed to be under sentence of transportation for kfe in j 
spite of the fact that he is not actually under sentence or I 


' ’ ‘ ' Is was Caught 

. • . A « ■* I r was able to 

• • I ..Ik.' The boy was 

, f , lorry striking 

' • . *-'• of the bay striking 

therefore not guilty 
/) Seva Singh v. 

■ , , )7=12E Pesb 26= 

wowiL.! AIB 1939 Fesb SS. 

• Ss SOl.Part lasd 300. Excep X—Caunng 
tdtr grave and Hidden proveculten — Sentence-' 
rati«nt-—hTany in/urtet on deceased. 

e a Session' Judge m convitting the accused 
. 304, Fart I, I P Code for cau'ing the death 
of a person luider grave and sadden provo'ation entitling 
him to the benefit of Excep 1 to b 300, 1. P. Code, 
imposed * sentence of three jears rigorous imprison 
menc taking into consideration that there were many 
injuries on the deceased. 

//<W, that even assuming that the accused caused all 
the injuries, thesentenee was too severe. If a person 
waadeprived of the power of self^rontro), the mer# 
amount of beating which he gave to the person who 
deprived him of that control w as not a proper cnierion 
to take into account in awarding a 'entence The more 
oir r.u,tTAl was losr and therefore the more Excep 1 
' . the more 

• " [Yeung, 

LLE.(1939)Lab. 278=184 LU 432 = 12EL 223= 
41 PLB 761=ALE. 1939 Lab, 471. 

■ ■' “S 304, Part 1— Sentence — CennJerafiens. 



943 


THE YEARLY DIGEST,' 1939 


PENAL CODE (I860) S SOI 


If the accused had con*iderabIe pro\ocation and haH 
no real premeditated intention to att.ck and the act of 
the deceased though justified by the right of pnsate 
defence, had been the start of the fight, a very severe 
sentence 1 not called for {Daltp Stngkaui Btacktr, 
//) Bakh«5ha K Emperor 18410 325= 

J2EL 200 = 40 CrLJ 92a=41PLB 815= 
ATS 1930 Lah 426 
S 304(1) — Offence und{r~-Eiidtnei 


PENAL CODE (1860), S 361 


to the question, abused him , tshereopon he picked up 
thechhuta which was lying close by, and killed her 
that ID killing the wife, the accused acted 
under grave and sudden provocation and his offence 
therefore fell under S 304, Part I {XtkChand and 
DahtStngh y/) Abdul Khanan » Empekor 

184 1 C 186 = 12 EL 177 40CrLJ 868 = 
ATE 1939 Lfth 486 

' ■ Ss 307 and Z26^Apphcabtlity~Si> 

causing injury not likely to cause death tn 
nary course af nature— Offence 

Where only one stab is given by the acc 
there is nothing to show that the injury inflicted 
to cause death in the ordinary course of nai. ^ 


~~ — S S34— Grave and sudden prctccation”— -Cry 
SHgef eaunter slogans tn praise of one's ottn leader 
The crying of a counter slogan in praise of the leader 
■ of one’s ow n party and not in disprai«e of the leader of 
the other party is likely to cause provocation to it® 
members but it does not normally amount to grave and 
sadden provocation (hfir Ahmad, /) ASHRAF IS 
RARUDDfVp Emperor 18210 643= 

ISE Pesb 8=40CrJ,J 831 = 
AIE 1939 Pesh 20 

S 3S8 — Motor accident— Negls genee— Test 

Failure by a person, driving a motor vehicle, to sound 
the born is not necessarily negligence, and to <ound a 
horn does not necessarily negative rashness or negligence 
in driving Each case must be decided on its own facts 
The mere fact that a motorist strikes a pedestrian 
walking on the road does not give rise to a presumption 
that the accident iva« caused by his careles*ne<s Such 
a presumption is ill founded as a great many such occur 
rences are due to accidents If the car was being driven 
at an eacesshe speed that tn itself would be evidence to 


— S S2S—ffighi in connection uitA possession dst 
fUte—Enguiry at to fottettton— Meeessity 

Where the possession of a Geld is in dispute ai d the 
alleged beating forming the subject rsatier of an oflence 
under S 323 I P Code is said to have taken place 
during an attempt by one of the parties to 
Sion of the Geld, there can be no convic 
accused under 6 323 I T Code without 
and decision as to who was m possesion of 
the time of the occurrence (^kadhakrtthna 
J ) llUUASt t Chhotey 1,AL 

1989 O W 1. 

1939 0 A 820*-1939 AWE (00)319 
r. s < ^ 4 stteiS — 


M. i.»>v ^ „ girl who IS alleged 

to have been kidnapped, persons assisting the police 
must be careful not to interfere with the rights of other 
people But where such per<on5 coming across a cover 
edcart stop i onikottafide belief that the girl is in il 
and so accu<e the owner oi the cart and inMStapon 
calling for the police, but upon search the girl is net 
found in the cart such persons are not guilty of wrong* 


• k cannot be 

the weapon 
ed or known 

to be likely to be canned is grievous Where Ibe stick 
used IS not before the Court and there is no ev idcnce as to 
its size or nature and the injury caused ts a simple 
fracture o' the radius it cannot be said that grievous 
hurt IS Intended or known to be likely to be caused In 


— — Ss 332 and 363— /’r-A-rrr /vnrr ateut toarrest 
person under vsarraul —Beating of and causing tntury 
—Offence 

\\ here a process sen er n ho Is about to arrest a person 
in pursuance of a warrant Is beaten and receives Infuries 


I — , - , , 3 349 — ‘Force’ — Causing change in the position 
of human beings— If amounts to force Set Peval 
CODE SS 351, 353 AND 349 1989 O W N 63 

'■ - Ss 319 and 350— yerre toothing— /f centem 

plated 

Ss 349 and 350 I P Code contemplate the c«e of 
f<>rce to a person aud not to a thing {.Dm Mahomed, 
/) ramChandz' Emperor 183 1 0 340 = 
12EL 111=40 CrLJ 781=41PLE 63= 
AIE 1989 Lab 184 
Ss 861 358 and Zia—Afprehensisn from 
sente one not the accused— If an assault— Causing 
change in the position of human leing—If fared used 
I —Accused' s men mining near complainant at a gesture 
1 from aecused—ActUsed sf guilty under S 353 

According to the definition in S 351, Penal Code, 
apprefeA'Ion oi the use of criminal force most be from 
I the person making the gesture or preparation and if it 
I arise* from somebody el'e. It Is not an avsaull on the 
part of the person making Ibe gesture As according 
to S 349 force cannot be said to be u*edby one person 
I to another by causing change In the pcxition of another 
k. where the 8ccu«eds men moved 
nant at a gesture from the accused, 
. • hat the accused is guilty of an 

■ {Zta-ul flatan, /) MUNESII 
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PENAL CODE (1860), S. 35S 
VAR Bux SrxGH j. Emperor 1939 O.Wir.63= 
34LTicfe.409«=179IC 498=11 RO 181= 
19S90LR 52 = 40 CrLJ.221= 
1939 A 'W.B. (C C ^ 89 = 1939 A Cr C 2S= 
19S90A. 148=AIR. 1939 Oadli 81. 
-S 355— App'icability— Sanitary 
Panchayat Board— Obstruction to— ORencs 
Code, SS. 21 v«d353. - ■ 

— — Ss 353 and 22b~Fere>Ue rrut 
arreittd ut.dcr a xiarrant for efftnett undt' 

426^ — Ceir.ictien undir St 353 and 225 

Cr. P. Code, Ss “6 and 90 1 


custody vas illegal a:, they « ere arresieu on a non uail 
able narract. Thoa^b ordinarily a soniRons abouM 
luae to such accused, yet under S, 90a{ tbe Cr. P. 
Code, a warrant may be issued in any case if the magis 
trate IhinWs nece&ary under the circumstances and it I 
need not contain any endoiscmeni under S. 76. Cr. P. I 
Code. (AUtop, y.) Emperor v Lachhmi Narain I 
li-E (1939) A. 272=179 I.O 899=11 EA 398= ' 
40Cr.LJ 283-1938ALJ 1229= 
1959 A.Cr. 0 22- 1939AWE (HC)63= 
A 1930 All 156. 
S. ZSS—Olfince icnJ<r~-Utt*ring af tkreait. 

A person who n erely utters certain threats is not 
piilty of aa offence under S. 353. 1 P Code, when be ^ 
does not make any gesture or prepatatton so as to cause 
any person present to 'apprehend that he is about to use 
criminal force to that person {EdgUy, /) KailaSH 
Chawdba Seals- emperor, 430.W.N.766 


PENAL CODE (3860). S. 368, 

”■ "■ 'S. 364— Cfnrrr/ren under — Legal ettdence — ■ 
Neeesstty for, 

A conviction undei S 364, I. P. Code, cannot be 
snpportea when there is no legal evidence. Where the 
sole evidence is that of the mother of the kidnappied 


I Ss. 866 and S7G— under — Absence of 


prove the age to sustain a conviction under those 
sections. {Ltmatl and Mulla, JJ ) EmperOR v 
I QODRAT 1939 A W.B (H C ) 693 = 

' 1939 A. Cr O. 161 = 1939 A L J 960= 

AIR. 1939 A. 708 
S 366.A— /«//«</«« of accused— Proof— Hand. 
tomenett of gt rl — Relevancy 

In a trul for an oRence under S. 366-A the fact that 
the girl IS handsome is no evidence to sbo* that the 
I persons with whom she goes away had any intention 
j that she should become an inmate of aWothel Where 
(be Judge while dealing With the question of intention 
With regard to the offence under S. 366 A asks tbe jury 
to look at the surrounding circumstances and points out 
>(ba: tbe girl was bandsome.it aiuounls to a serioos 
I misdirection. and Henderson //.) KKRARI 

DASt- EUPBROR. 182 10.447-12 B.0.66- 
4S0WN 668-4ClCtLJ. 860- 
I la Ttj loAor'gi 290. 

• • of girl 

’—Duty 

before 
e strict 
age of 
ler this 


under S. 366 (or having kidnapped a girl who 
twenty years of age, while she was unconscious 


' S Concealment — Meaning of 

Concealment means a withdrawal from tbe actua] 


S 363 — ApfUeebihty—Ctrl gotng to institution 

toili mother s eonsent-hfother aftenoards changing \ 

m,nd—D. ■ ■ 

Where 

mother su 
the girl b 

of kidna ' ' 

t.EMPFV 



'lowed to 
,aid that 
X. Elf. 
B 162 = 
Lab. 26 


Y.D 


1959—60 
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PEKAIi CODE (I860), S 368 
P Code, had been committed m respect of the girl 
abducted {Ram Lall, J ) SOHAN SiNGH » EM* 
PFROR 182 1C 620 = 12BI, 53« 

1939A CrC 143 = 40CrLJ 684 = 4lPLll 45» 
A IB 1939 Lah 180 

— — S 368--0,^ir«« undtr— Proof rtguind 

Before a conviction under S 368 1 P Code, can be 


lawful guardian by her lover It is not enough to show 
that the accused might have ‘uspected o 
reason to believe that the person in the 
was kidnapped {Barllty and Hen 
DURGAMONI DaSSI V EMPEROR 43 » - ‘ 

S Zl&^tkarfe for rape~Dema 
and plea of egnsent — If open 

Where an accused is charged with rape he is entitled 
Without piejudice to his denial of the incident tosetop 
a plea of consent (.O ivies /) Pabuoan SmcH 
V EMPFROR 1938 A MI.J 135 

“ ■ S 376— 0/^enee under— Heeessily fereorro&ora 

U on—Hature of eorrgioration refui red 

Corroboration is not essential even in a ca>e of an 
offence of rape The Court is entitled to accept the 
uncorroborated evidence of a girl but it should be slow 
in Its acceptance of It It must scrutinize her evidence 
very carefully and unlesv her story convinces the Court 
BO much that it does not possibly stand in need of any 
corroborative evidence it should not accept her uncorro 
borated evidence The evidence in corroboration must 
be independent testimony which affects the accused by 
connecting or tending to connect him with the crime In 
other words it must be evidence which implicates him 


FDKAIi CODE (1860), S 405 
owners of the cattle rescue them from the pound and 
drive them away, they are guilty of no offence and 
cannot be convicted under S 379 1 P Code (Pand- 
rang Raw, /) CHITTIBOVINA v DANDUBOyiNA 
NarAPPA. I84IC 280 = 12EM 430= 

40Cr.LJ 908 = 1939 MWN 470 = 
A I E 1939 Mad 775 

<! ts./ __o „ 

nean and 
so much 
no other 
in many 

other cases prompts a thief to steal and it must be made 


grotutr mgrtgagtng crop tg eomMission agent to secure to 
latter sale of crgp and hit eammi/signSale by grotver 
to another agent in breach of contract— Offence 

A commission agent advanced a sum to a grower of 
potatoes upon the mortgage of his nop The mortgage 
was not security for repayment of money advanced but 
to secure to the commission agent the »a!e of crop and 
bis commisuoa The grower in breach of this agree 
ment sent the potatoes for sale to another agent. 

Held (bat the grower could not be said to have com 
roiltecf Criminal misappropriation, criminal breach of 
trust or cheaticg (Z7>wr JC") TarUMALZ' ISMAlL 
HaJI 179 10 841-llES 154= 

40 CrX J 27S-A I E 1989 Sfod 48 
■ S s 403 and 420 — Partnee— Liability tg be eon* 
vteted of criminal breach gf trutt tn respect gf part‘ 
nerthtP property— Test to decide 

\ partner can be convicted of a criminal breach of 

» .1. . 1. - - « Tu. pa,t 

may 

audu 


/)U1ufSEINi« IHEKlNO 

180 1 0 936- HR B > 

/• ■ 

—S 376— Testimony gf , 

identificaiien of aceused by her — If eorroborattve 
evidence 

In a rape case the fact that the prosecutrix $ab'% 
qaently identified the accus'd is not corroboration of her 
testimony {Henderson and Khundkir JJ ) llHOLA 

Nath tr Emperor 430WK 1180 | 

— — — S 379 — Applicability — Person wrongfully 
deprived of pos«ession of own property by receiver of 
Court— Retaking of pos«ession peacefully — Offence 
J'rc PENAL CODE SS 186 AND 379 

AIR 1939 Slad 833 
~S 379— Conviction under— Removal of limber 
seizedunderS 52 Forest Act— Finding as toowner 
ship— Need for A«FORFStACT S 52 

41PLR 423 

' ~3 Z76—Olfenee— Ingredients — Oainer gf cattle 

rescuing sf me from cattle pound — Cattle taken to Poun! 
to pirso IS hating no connection untk land or crops alteg 
ed to be damaged— Ceniiction of eviner—Sustasnabi 
hly 

There can be no theft by an owner of goods belong 
ing to him from hii own po*s“S5ion M he'C certain cacite 
are taken to the cattle pound not by the persons whose 
crops or land are said to have been damaged but by per- 
sons who have no connection with the crop^ or the land, 
the teizere ij no' legal and it confers no right of posses 
sion on the persons taking them to the pound If the 


I complainant and the accused is a dispute between the 
I partners, and the al egations of criminal offences under 
' Ss 403 and 420 are made lu the complaint, merely for 
' the purpose of squeezing money out of the accused the 
dispute being merely one of civil nature the complaint is 
liable to dismi'^sed {Datis, /C) MAHOMED 
Jamadarw Ghdlam Rasodl 

179 10 687=11 B S. 147=40 CrL J 246= 
AJR 1939Slztd 21 


3 405—' Enlrustel"— Meaning of 
The word entrusted ' in S 40S, I P Code, Is not a 
legal term which has a definite preci'e meaning attached 
loll It ts an ordinary word a word in common use 
Every payment of money by one person to another does 
notamosnt to enrrastoient unless there are circum 
stances attending It from which one Can gather that It 
was an entrustment and not a mere payment The mere 
payment by a debtor to a creditor or to a creditor s 
agent is not entrustment {Pandrang Row, /) 
PERORw KriSHSaN 1939 M W N 1213 

— — -S 405— £n ruitment ^Mcaningof— Trust 

receipt— Bn)er remmitting default m performance of 
terms— ORenre 

Trust rece pts can be looked at in twoways Aitner 
lh*y aredo'Mments containing a dcwlaraiion of lio‘t 
I whereby the buyer constitutes himsell trustee lor the 
I seller when the property must have pas‘td for a person 
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PENAL CODE (1860), S. 405 

cannot constitate bimsslf trasteeof goods aniesshe is the 
legal owner, or they are documents evidencing eprevioas 
pledge when they are merely evidence of the terms and 
conditions on whuh the seller permits the buyer to deal 
with the goods on his behalf If a buyer or an inporter 
who ob'ains from a seller or a bank documents of title 
which enable him to deal with the goods covered by the 
docuTn*iM of title on certain terras and conditions, deals I 
dishonestly with tho«e goods in violaiion of those terms ' 
and conditions, it may be said that the biyer or importer | 
is entrusted With dontnion over the docnments of title I 
and of the goods within the meaning of S 403, and | 
the pica that the dosuraents are only pledged will not ■ 
avail him. for thaugh as a pledger he may be the legal | 
owner, the pledgee has clearly a benehciat interest. It 
is true when a buyer or tmpo'ie 
tances obtains possesrion of the ■ 
merely the cnsiody, the judicial 
the pledgee bat so much the mo 
dominion over them within the n 
Code and there is no reason wh 
cannot under such circumstance: 

breach of trust provided be has the necessary guilty | 
intent and violates ths terms and conditions of his con- 


valid declaration of trust because in spite of the use of 
the word 'trustee' ihe term in the trust receipt was incon- 
sistent with the position of a seller’s agent or the exis 
tence of a trust agency or the creation of a trust and that 
the case was only of a ci\il dispute and 001 a cnninal 
offence (Z>jvir, £*/) DORABJl F MiNwALa » 
SOBHRhj Ckellaram I LB fl93d)Sar SSS*- 
179I0.5S4-HB8 lJ8-40OrLJ 235- 
A I B 1933 SlDd 


I PENAL CODE (1860), S. 409. 
terms and conditions, there is an entrustraenc with the 
meaning of S 403, and if there be a violation of the 
terms and conditions of the entrustment with the neces- 
I sary intent, there Can be a conviction for criminal breach 
■ of trost. Where the seller had never seriously directed 
his miod to the words of the trust receipt at all, and 
I never contemplated that its terms would be complied 
with and thought that all that It secured was clue pay- 
ment of the purchase price at due date and the buyer 
took delivery of goods but did not pay the purchase 
price either on the date mentioned in the trust receipt or 
afterwards 

ffelJ, it could not be said that the buyer bad the 
Criminal intent which 5 403 reijaires, because whatever 
be the legal relation established by this ern-t receipt, the 


UBS.116«'40 CrLJ It’s^AI.E 1933 Sind 1 
— '3 \^S—fngr<(iients a( effcrKe—Ptrton rictivtng 

' ' ' ' ' ' ' [f evilly «f of- 


property In any 
converts to his 

VM» ..sw -.4 M.iuxi.v.-it -ses or disposes of 

, that property m violation of any direction of taw pres* 
cnbing the mode in which such trust is to be discharged, 

. or of any legal contract, express or implied, which he 
' has made touching the discharge of such trust, he 
commits criminal breach of trust There matt be, first , 
I an entrustment, there must be aeeondly, misappropna- 
I lion or coaver<ion to one's own use or u«e in violation of 


■ "S VH~''EHlruitmtftt"—Truit rceipt—P 
feny tahnhtr ptii'i u’li’r^O.’intve teit—^ffene- 
IfUeiil — Proef cf. 

The question whether the properly in the goods hasu. 
has not pasted to the purchaser under a iru'i receipt is 
relevant to the deci<ion of cat's under S 406 or b 409, 
but It IS not necessarily decisive The decisive test is 
whe'her th-re was an entrustment within the meaning 
of 5 406 and the necessary criminal intent The pro 


commit criminal breach of trust of his own proocrty 
requires some qualification It is true, provided the 
person is the legal and benefi''ial owner, and the whole 
aggregate of rights of ownership are vested in him It 
IS not of course true if the legal ownership only is vested 
in him. Therefore if the properly in the goods does 
and IS intended to pass under the<e documents call'd 
trust receipts, it issiill possible that the purchaser may 
constitute him<elf a trustee of goods that are no« bis, 
for the seller But it cannot well be said that a person 
has Che requisite criminal intent, when it i-- doubtful 
whether Ihe properly has or has not passed, whether he 
is entrusted with the goods under the terms of a trust 
agency, or whether there is an ojt and oat «als, whether 

passing 
• at It IS 
• buyer | 

• • e seller L 

-and Is entrusted with the goods under certain Clear I 


forhtmioshowwhathehasdonewitbit.it maybe be 
knows It best, but merely because he has not shewn 
what he has done It, It cam ot be inferred chat be must 
have done something which is wrong and dl^hone-t, r r , 
criminal mi-appropnaCion, with that rnoney A distmc- 

4.A l.»4» 1 1 -l, I .y a 

o have had a 
chan Che sum 
nds, hU reien- 
own purposes 

Would not be an oltence, under is 4Uo, T P. Code 
because the intention could hardly be dishonest, that is 
tosa),locaa,e wrongful lossor wrongful gam. {PqrJ- 
ramgRo. 0 ,J'> EmPERORv KRISHNAN 

1939 M W-IT 1213 
-■ — 3 406— Applicability — Potato-grower — ^fort- 

gage of crop to comtniision agent — bale of crop by 
grower to another m breach of fir't arrangement— 
Otfence Ste PENAL CODE, bs 403. 406 AVii 4l7. 

AJ:.B 1933 Sled 48 
- — S . 40S— Offence— Esjentials—* Cnminal inten- 
tion" — Proof — Offender proved to be m atnarraal state 
of mind and almost insane at time of offtr.'e— E xc 1 j-ic«i 
ofcrimioa! mtentiorj— -Effect— laabili'r to eonTlC^OT 
-SeePcVALroDC. S 84 f 19391 1 M.L J. 255. 

■' 3 Vi^—Cnmiti! 6rea k cr tru; — Parti’- ,f 

toH te gvtlly. 

A partner can beheld gii'ly ofen— -.al breach rd 
trust If the circamstinces brought on record favour tha 
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FESTAL CODE (1860) S, 409 
conclusion (Dta fl/domtd J) Sham Lal r CHa 
maNLaL 184 10 358=12EL 212«= 

40 0rLJ 042=»41PLR 37-= 
AlB 1939 LalL 406 
S 409 — Offence under^Lcmbardar failing to 
remittoGmernn ent ceUeeted land reienue 

If a lauibardar fails to remit to the Government 
Treasury the n oney collected by him from the land* 
ot^ners on account of land revenue and ut li*es it for his 
own purposes he commits an ofience under S 409 1 ]P 
Code The status of a lambardar is not analogous to 
that of a lessee He acts as an agent of Goiemment 
and on receipt of the money a legal duty is cast on him 
to deposit It in the Government Treasury There be ng 
an impl ed contract that the money will be so paid by 
his omission to do so the lambardar not only violates 
that contract but also the oireclions of law prescribing 
the mode 1 1 which the trust is to be discharged 38 
Cr L J 530 Diss from (_Sienif and Ram ImU JJ 
Emperor v Sultam Mahmud 

ILB 1939 Lab 119»184IO 318° 
12RL 203°40CrljJ 010=41PI.R 432= 
A 1939 Z.ab 340 
S 411 — Appheahhly—Aeeuted ftnnd both 
before at d after theft JtUk perion tenvuted for rtceiting 
stolen property— -Liaiihty to eenvietion 

The fact that a person was found with another nho 
IS convicted of an offence under S 4ii I P Code, both 
before and after the theft does not warrant Ihecoovic 
tioa of the former under S 411 (Lakthmana Rao J) 
DORASWAMl ^A1DU J EMPEROR 

184 ZC 609 (1) 1939 MWH 739 (!)•- 
A I B 1939 Mad 765 
“"'S i.W— Pledgee of itoUn property— Li 
eeniietion—tP'rongful gout— Duhonetty 
A person with whom stolen properties are 
cannot be convicted under S 411 I P Code 
can be no diibonesty unless the transaction 
{Lakihmoi 0 Roo /) RanCavVA v CMPEBOt 

183 10 60S-12RM 8Sl(2)- 
40CcEJ 828 = 1939 MWK 413- 
A I E 2939 Iliad 682 
8g 416, 420 and 120 S—Afplieoiihty^ 
Tea Liee titng CcmniUee—Ls 
endoriemenis on expert quo 
shounng credit tft favour of t 
none— Offenee— Expert quota 
of ittle 


FEHAE CODE (1860), S 424 
fore guilty under Ss 415 and 120 B or Ss 420 and 120 B 
of the Penal Code {^Lahshmana Rao J) DhaSS v 
EMPEROR 3939 M W N 1125 

— ~'~S 417— Applicability— Potato grower— Mortgage 
of crop to commission agent— Sale to another in breach 
of— OHence PENAL CODE Ss 403 406 and417 

AIR 1939 Sind 48 
■ Ss 420 and ^11— Debtor inducing ereattor to 
produce baht for settling account and tearing it away— 
Offeree committed 

Where the allegations made in a complaint were that 
the accused owed the complainant certain amount of 
money that on a false representation being made to the 
complainant that the accused wanted to settle their 
acconntthecomplainant was induced to produce hsbahi 
and that when the bahi was opened for the inspection of 
the account the accused tore away that part of the page 
of the bahi which bore their thumb impressions and 
decamped 

Held that the facts constituted an offenee under S 477 
and not under S 420 I P Code (Zim Mahomed, 
J ) Ram Paeshad *- Dhanna 41 P LR 198 = 
AIR 1939 Lab 513 

" »■ S b2Q—Rii aneial snow ball scheme— PromoUrs 
— If guilty of cheating 

Where the prospectus issued by a company put for 
ward a financial snow ball scheme under which the does 
of the earlier subscriber* as well as the expenses and 
profits of the promoters of the company bad to be paid 
out of the contributions of the subscribers who camein 
later 

Held that although the scheme could not go on in 
definitely its success being dependaut on the continuous 


contribute money to the scheme {/fenderton and 
■ fChundkar JJ ) HaRI DaS IURAT V EMPEROR 

ILR (19S9)2Cal 81 

— — S Offence under— Issue of protpeetut p t 

‘ e . t hah], 

• h a 

. pur 

• Icng 

srh«me wh rh was ah<urd and unworkable and on a 


fact he had not the nece*sarj quoi 
signed the transfer quota certificate* 
ed certain entries in the ledger The secemd appellant 
was thus enabled 10 transfer a very large amount of 
export quota rights in excess of the quota to the credit 
of his estate and make a wrongful gam of a con«idetable 
amount of money It was not shown or sopgeMed that 
theaccount wasoverdrawn by any arrangement with 
the Tea Ltcen'ing Committee It was clear that the 
quota traB«fer certificat*^ were obia ned bj cheating 


aid llendersc 
PEROR 1811 


— . — g A2\—CcnilructieH — Open leiiure •" exercise 
of a right— Stition if appltet ^ , 

The removal ment oned in S 424 I P ** 
esutdem genertt with the concealment which precedes it 
S 424 IS designed to meet a special class of ca«es anu 

. ^ n<.n,rv 


were documents of I tie and the appellants were there 


AAR 193V A no 
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PBKAIt CODE (1860), B. 425. PENAL CODE (1860), S 467. 

— — S 425— — Eis»itials — Aitentt »f mens «oaid settle the matter AMth the estate and would pay 
tf etn^ictien. whatever rent the estate would demand, it is clear that 

.lAor rrii U one of the essential ingredients of an the intentiui of the accused could not be said to be 
offence under S 4ZS, 1. P. Code, and- if the accnsed to intimidate, insult or annoy the proprietor, and as such 
.,.1 u,,! (. .L .1... ka L , jfjg iightto hu caltivation of the land cannot be said to amount to 

■ . ' >1 iw base that criminal trespass. (^Zta-ul-Hasan, /) BHARAT SiNGH 

• ary intention v Raza ALI 1939 O.W.N. 224 = 

. ■ ■ mgfttlloss or 1939 A. Cr 0 31=1939 A.W.E (0 C) 68 = 

’ ' -..k— k 1939 0,A. 304. 


40Cr.LJ. 656=AJ.E 1939 Mad.400= 
(1939)1 ML J 321. 

■ S i:ZQ—Afplieahiltly — Preitnlian of oftmugof 


• ' — Risistittce snbriqutnt to unlaivful fosiii 

lion III rttfeef ef—LtgaUiy. 
there isunlanful entry, the offence of 
criminal trespass is complete. The offence is a Continu- 
ing one only when a lawful entry IS followed by unlaw- 
fnl coDtinnance. Hence where persons already in an* 


■ ■ ■ a 430— tip dam cerott ' 
viattr-iHpply thantitt and dtpniing eamplainant of 
vialer-tupply for agrKultural purpOStt—O/fuKe 

Deprlra'ion of water by putting ap a bund across a : 
Supply channel constitutes an offence of mischief under ^ 
S. 430, I P. Code. It is no part of the definition of ibe 
offence of mischief by causing a diminution of ««»»»• 
Supply for agrieolioral purposes that the act of the 
«d should be an act of wanton waste Where 
of the accused In throwing a bund across a 
channel conipletely destrois the channel from it 


theft — Abieiuo of evidence of precaution to eoneeal pre- 
tence— Offence. 

Where in a trial on a charge under S 457, 1. P. Code, 
the accused admits to have entered the house of the 
complainant at night with intent to commit theft, bot 
there is no evidence of any precautions taken ty the 


• icabiliiy— Entry into hou«e at night 

lit theft— Absence of evideneeof 
. presence— Liability to eonvictien 

ce. JrtPFNAL CODe, S4 451 
1939MW1I.121-49LW 298- A"'!'*'*’'' 1939 1* W N. 627. 

AIB 1989Mad.794-(1939)lMLJ.445 S. tyj—Offence — fntention - Pretumptin,— 

— "— 9 iil—Criminai tretpatt—Wial eonititutet Surden of proof— Duty of proteeution 

It IS difficult to decide whether the trespasier is really In a trial on a charge under b 457 1 P. Code, the 
acting bona fide It is not enough that be should have prosecution has to prove that the accused entered the 
some colourable title If a person thinks that he has a house of the lOmplaiiiant in the night and that bis in- 
better title to a property than the person in possession of tention in doing so was criminal The criminal intention 
it, he must get pos'es‘ion by legal procesi If he takes being an ingredient of the offence, the prosecution tnust 
possession by force with the obiect of fotcin,- -t- - - .i . . 

ting possessor to go to law then he is guilty . 

trespass. (AVrman, / OS') MAN MA • . 

Prasad 1939 A *' • . , 


— — S 447— Bona fide ffujCT n/'rifif — Bt 

conlinnnig in poi/etttori after formal deliver '. • 

lion to another — Intention to inlimidate ' • 

Where once formal possession has been Ueiivered to I ‘-o-u e vvhi.o//, 

another, if a person continues in possession and forci- I 'S 463 — Atie’ice af forged dec’iment— Effect m 

bly cultivates the land it is il' *' 

the person gets himself lestoted proceed in tl e absence of 

primary object is to intimidate • * fo-ird {Da-iei j) 

supposed right of possession an * ' ' 1933 A hi L J. lS3 

S. 447. 1. r. Code is quite legal {Yorie, J.) Bans 1 S Scope— Document held to be forg-r, 

COPAL V. Emperor. 14 Luck 360 = 179 I C 269= ' Atteitor—Liaiility of~Plea of c* enee of criminal 
11 RO 166 = 40 Cl L J 183= intent— It open 

1939 AW.n (O 0 ) 11 = 1933 O W N 1881= | Tbereis nothing to prevent an attestor to a docaiuent 
19S90LE l9 = 1939A.CrC 14 = 1939 0A 103= which is adiudged a forgery from pleidirg thathewas 
AIB 1930 OudIi45 i only foolish and not criminal in what he did, ard he 

' S hYl—Offmce under — Aiience of neceuary I was prevailed upon to «ign by others, ard that he 

inteniion—Cireumstancet j believed the document to be a gseiuine one There js 

Where according to the complainant him«elf il u , no estoppel which bars anaccu'ed person in anycase 

alleged that when the Z/Z/uiacef Ibe circle objected lo , from p'eading that he had no dikhone«t or criminal 

the accused culiivating the land, the latter «aid that he ] intention. {Pandnnr Raw, /.) Vira Reddy - 
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PENAL CODE {I860). S 467 
Emperor 184 ic 460=12 EM 463* 

1939MWN 514=AIE 1039 Mad 780 
■■ S i^7~Senience — Stuitnct ef /int only^ 
Lesaltty 

S 467,1 P Code requires that some 
should be awarded to a person convicte 
section A «entence ol fine alone is not i 
with law {J^andrang Rein J ) ViR 
Emperor 184 1 C 460 = 1J 

1939 MWN 514 = AIR 19 ■■ 

'Ss 477 and 420— Debtor inducing creditor to 

produce babi for settling account and tearing it away— * 
Offence committed See PENAL CODE, Ss 420 AND 
477 41PI.E 198 

■' 'S under— -Genianeietii of document 

—If matertal 

In deciding whether the destruction 
by the accused who is charged under S 
IS either fraudulent or dishonest the 
the dccuinent was a genuine document ora torgea one 
istnatenal If it was a forgery no wrongful loss wo ild 
be caused and no fraud could be committed upon an) 
body by its destruction (Sarl/e] and Henderten JJ ) 
AKBar HOSSain » EsrPEROR 43 O W N 222 

’ "Ss A77 A and iG5—0/fenee under— Aetused 
maiing false entries ■' e t 

neghgenee 

The ireaning of thi 
not restricted to cases 
deeeired ” The terr 

deceive and by aieans of the deceit to obtain an advant 
age or an intention that Iniury shoold befall some 
other person or persons The advantage which is intend 
ed must relate to some future occurrence or in other 


PENAL CODE (1860), S 499 
The wording of S 489 D Is very wide and would 
dearly cover a case where a person is found m posses 
Sion of machinery, instruments or materials for the 


■ S Detuns' — Meamngof 

The word detains' in S 498 I P Code, clearly im- 
plies some act on the part of the accused by which the 
woman s movements are restrained and this again iin 
plies unffillingne<s on her part 'Detention' cannot 
inclade persuasion by means of bUndisbmentor<iniilar 


EftfPEROR ILR 1939 Lab 148= 

183 I C 318 = 13RL 107-41 PLR 487= 
40CrLJ 760=A1B 19S9 Lab 295 
— ' S 4.^%— Detention— Meaning of 
There could be no detention within the meaning of 
s eoR I P ffk.n"-"®" 01% ^-oi.fti f.iv free 


\denee Act S J32 

I The penal Code contains no exception in favourer 
I statements made by witnesses when giving evidence In 
Court to give them ab«oluie privilege but S 132 of 


embettlement there is no material advantage of a pros 
pective nature which he can be held to have intended to 
gam by the deception and hence he cannot be convicted 
either of the offence under S 477 A or under & 465 
{MyaBu /) MaUNGTiNT v KiNO 

miO 439 = 11 BS 464 = 40 OrLJ 552> 
AIB 1939 Bang 166 
— 5 4S2— Genuine dispute ielviten parties — Pro 

per forum. 


Communication ty to memters of community slating 
that eomptamant Aat teen ex tommunteatid for refusal 
to give uf property in favour of caste— Otfenee 

K communication informing people even of one s own 
community that a certain person has been ex communt 
cated from his enste certainly harms that person's repu 
tationinthe eyes of his fellows Exception nine to 
S 499 I P Code does not justify the maWngofa 
defamatory allegation in order to bring pressure upon a 


■ " a Scope— Poiseision ef instruments or wenng questions pul to him by an Impanial per^ 

matenals for purpose ef teing used for {ounterfetUser— like a Magistrate or a Public Prosecutor, and a *itn» 

/niintmenli found Hot all the arlieles requirti for answenngqoe’tions put to him by an advocate wnomB 

eouniirfestiHg—O/Tente had himself bnefed and who m*y have been in*trueted 
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PENAL CODE (1660). S. EIL 
inlh a view to leading bim Qp to the defamatory state 
Bert which he Wi»bed to make. In the former case, 
there U an initial presumption that what the wilne's 
said was said btna fide in the protection of his OWB 


I POSSESSION. 

The right to redeem U so inseparable an incident of 
mortgage that it cannot be taken anay by eapress 
agreement of the parties that the mortgage shall not be 
T^cemable, or that the right shall be confined to a 


— S. Attemfit ''— . 

—Prtparclicn anJ atlem 

etUmft to ek^at—tnUnded ttrfriM net afproeeked at all 
—Comieticit — SujtainjMitf j 

To attempt an offence is to make some eQoit to 1 
commit n, and not merely to harbour the intmuon of I 
committing it In order th;t an attempt may be punish- | 
able under S. fill, 1. P. Code, it is essential that the 
person eharccd with the oBtnce should hate done some j 
act towards the commission of the offence ard in the I 
attempt to racrmit it. A person cannot be convictec] of | 
an attempt to cheat, when (he intended \iaim has not | 
been approached at all, an] thing done before that Stage ■ 
can only amoant to preparation and not to an attempt. I 
There are four stages m every crime under the Penal I 
Code: (1) the intention to commit (2) the preparation ' 
to commit, (3) the atteropt to commit, and if the third | 
stage is 80cce*'fsl. (4] the eomaiission u«etf intention 
alone or intention followed by preparation would not I 
be su£cient to constitute an attempt Intention, follow- I 
ed by preparation, followed by any act done towards the 
commission of the offence «il| be necessary to constitute 
an attempt. There i*. however, no sharp ime of division I 
between a preparation and an attempt, and the question I 
whether it is the one or the other must depend upon the ' 
circumstances of each case, and often it would be diSi 


PENSIONS ACT rx^UU OP 1871), S. 4 -Apple I 

taii/ily and eonilruelien—SuU rtltlinglo property sub I 

uet of grant— No dupute at la fact or validity or at to 1 
firiont enmlid under grant— Clam of plaintiff m 
dtpindent of grant— Certifieate—Neetiiity. j 

The pensions Act is to be construed strictly in favour < 
of the subject A suit relating to property which isthel 
subject uf a grant, in which the plaintiff’s claim is 


(he advance which he has made. The pledgee has no right 
of foreclosure <irce he never bad the absolute owner- 
ship at law. In a mortgage the right to the property is 
transferred to the creditor : in the case of a pledge the 
pledgee han no property in the pawn but merely a right 
to selL The principle of avoiding clog on the equity of 
redemption does not apply to pledges and hence parties 
can by speaal agreement introduce a clause into the 
agreement that on failure to redeem within a certain 
lime, the properly pledged would become the property 
of the pledgee {Mackney, /) DWaRIKA t. BhaG- 
WATl. AIR 1939 Rang 413 

POLICE ACT fV or 1861). S Z4—Cfnitruclien. 

The words ‘it shall he lawful for any police officer to 
take into custody uttbout a warrant, any person who 
within his view commits any such cffenets’ occurring m 
S. 34 of the Polme Act 15 not to be construed as a condi- 
tional power rather it limits the power to certain police 
officers, nor by «ny ca^rgory or das» but by the condi- 
tions existing at the time of the commission of the 
offence and any pc4ice officer witnessing the offence has 
an unlimited power of arre«t {Grille /) MarOTI 
BsssiTELir> Emperor Ilb (i939)N3e 488= 
mic 231-12RN 101«40CrLJ 905= 
’*39 NL J 101=A.IE 1039 Nag 05. 

DVERSE rOSSESSlOK. 

SarwO SHARER. 

(3) Cr. p Code s 144 

(4) Ejectment 

(5) Limitation Act, Arts i42 and 144. 

(6 ) Specific relief act 

“ Equitable right to— When ran ante— Building 
on tie land of another 

Before a person building on the land of another can 
be said to have an equitable right to possession of the 


meaning of S 4 of the Pensions Act No certificate is 
necessary in the ca«e of such a suit under f ' 
Pensions Act {Broemfitld and Midi 
DATTATRAYAf SaDASHIV. 41 Bom L 
A IB 1939 Z 

— S 12 — Deposit of Ptnsiim papers ai security for 
loan — Validity. 

Obitir.-K deposit of pension papers with a creditor ' 
way of security for a loan u one of the class of ir«nsac 
lions which S 12 of the Pensions Act wa' enacted to 
prevent {pandndge, y) IGNATIUS HOHDIKICK I 
In re. ILB. (1939) 2 Cal 434=43 C.W.N. 1194 I 
PLEADER. See LEGAL PRACTITIONER. I 


log by {.Boie, /.) meherban Lalli v Yusuf 

•• ’ AIE 1939Nag7. 

ainst the entire world 
'n'equenlly unless the 
defendant proves that he is the owner of the land in 
dispute, he cannot maintain bis po'ses^ion against the 
plaintiff who has purchased it from the Government and 
has title iNatnal Knkore.C J 'i KALLU » MaCA 
1939 MLR 202 (Clv.) 

I S uit for— Proof required of plaintiff. 

Where a per'on is out of po'«e'sion at the date of the 
suit and had been so for many >ears previously and he is 
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BBS 

Ste (1) Hindu hw—Widows— 
Adoption 

(2) Principal AND Agent 

(3) WILLS 

EB or ATIORN'EY—Constructioit — Autkenty 
fir and demand mantes, insUtute legal ffotee 
te eettle elatms and perform other matters or 
I — Pemer of agent to assign dearie obtained by 
\fal 

agent bolding a power of attorney which aathori' 
01 to ask, demand sue for, recover and receive 
/s, debts, goods chattels interest, dividends etc, 
ititute legal proceedings or to resort to any other 
lure allowed by the law for recovering and enfor 
he payment, to ‘ettle claims and to execute and 
m other matters or things, that may be necessary 
ledient for the purposes previously set oat and 
taking to ratify hts actions within the scope of his 
rity, has no authority to assign to a third person 
ree obtained by his principal The power confers 
nnoeffective powerto assign a decree, \Leath C 
i Madhavan Nasr /) GOVARDHaNDAS JAMNA 
•) Friedmans diamond Trading co , Ltd 
49LW 37fi-1939MWN 290= 
A I B 1939 Mad 543 

-ConefrueliOH — Djeument giving agent power of \ 
'vanons things in eonnesnoH with suit sue/uding 
■ of Ttferenee to arbitration—Pouier of agent to 
mailer le arbitration out of Court 
hen failure of some partners lo a partnership to 
:r acconnts to the other partners had necessitated 
istitutioB of a 'uit, one of the partners who were 


ng portion must be read with the previous recitals I ' 


ts — Vested remainder — If fuses 
vested remainder in imtaovable property ts immov 
..f law Where oro 


‘IrFTHAYAMXIA V VULUHtLtM 

60LW 392=1939 ILWJT 810 = 
AIR 1939 Mad SOS-dOSO) 2 Mi J 600 


PBAOTICE 

— Registration — When compulsory See REGIS 

TRATION ACT, S 17 a) w— POWER OF 4 t 
TORN*Y 1939 BJ) 203. 

PRACTICE 

See also (1) FEDERAL COURT RULES 

(2) Judicial Committee Rules 

(3) Madras Civil rules op practice 

(4) Madras Criminal Rules of prac 

I TICE 

! (5) Madras High Court o s Rules 

f6) . AS Rules* 

(7) Calcutta High COURT o S Rules 

(8) Lahore High Court Rules 
A dministration suit 

AdmiialtF 

Admission bp pleader on point of law 
Amendment 3'rr Amendment 
A ppeal 

Connected cases 

Costs See also S 35 C P CODE 

Decree Title —Decree ire?# 

Duty ol Conrt 

Evidence See also Evidence 

Judgment 

High Court 

Mysore Hgh Conrt 

Hew plea 

Parties 

Plejullngs Ste ahe C P CODE, 0 6 7 /ND 8 

PiecedeDts 

Privy Council 

Procedure 

1 Dts 

> suit — Pleaders lee— Property 
• Sun netionally valued at Rs 800 
for taxation— Bi^ij See Ao 
41 Bom LB 418 = 
A IB 1939 Bom 299 


Ihiion aaion— 'Owners of ship 
dead or bankrupt— Suit to be 
. -Jansdiciion See ADMIRALTY 

AIR 1939 Sind 349 
' "Admiralty— Collision— Aciionabiliiy See Ad 

MIRALTy a IB 1939 Snd 349 

—Admiralty— Collision— Suit for damages — Main* 

tainabiliiy and burden of proof See ADMIRALTY 

— Admiralty action— If parly can succeed on 
failure of opposite party to prove bu case See AD 
tliRALTY A X B 1939 OaL 618 

sner on point of law 
See Legal Prac- 
181 1 0 721 
onferring additional 
appeal which hare 
See IntIKPRETA 

■ SECTION 

1939 NLJ 514 

• Tce puiportlng to be 

■ Competency — See 
. LB 1933 Bar 428 

• ■ ecree under in I5l 

• ■ t aggrieved party— 

DE S 3(2) 
41BomiB 800 


• • by consent— Parlies 

agreeing to atoftion of fraeedure extra cursum euna* 
and lo abide by dention of Court— Pigbt of appesl— 
If loti— Test— Intention of torhei—Aieertiinment 
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: PBAOIICB. 

rya3/i, /.) GOPlBM f>. CHUHERmal MuL- 
CHAND I.LJB. (1939) Ear 609» 

18310. 717=12RS 71=A1R 1939 Sind 234. 
At teal— Inter fertttce—CrtdibiUly of vnlnesiet 
— Ofieiian of trial Court. 

\\ hen a lot depends on the impression that witnesses 

The parties are binding ihemstUe* b) a dec 

tnight be given by the Court, no appeal 

but if such an initntion cannot be gaihered, 

right o( appeal is not shut out. In each . 

reasons the appellate Court weald simply disbelieve the 
evidence and — j - - 1 

ence drawn 

witnesses. ( ‘ ■■ 

Bar e. SheO ■ ' . , ' 

~-^—“Affeat—/n(erferenee —Euiience of wttneiset— 
OpsmoH of trial Court 

and deal with appeal— Eipress pr - — t 

Necessity ,S<-r BiHAR AND ORISSA • *• 

Recovckv ACT. S 46 
• ■ —.Appeal — Competency— Memo 
—■Rejection on ground of in'uflidenc 
Sion to gn« lime to rnakeup defiMency— vppeal irom 
order of rejection— II lies. P CoirE. b. 2(2) 

1939 P W If 1€2. 

Appeal— Compeiern^ — Order making mori 


I highly linprobaljle having regard to the circumstances In 
ihecave the Court 0 / appeal would bejaatiSedfn reject 
mg his testimony. {AhUer and Rau, JJ) KUMAR 

Narendra Nath Kov^r-. Midnapore ZsMiNnARi 


-,,.-.4tccourt will try CO cna out wiiat (lie true incen 
tion o{ the parties vra<, and the question whether an 
appeal lies or not will depend upon the conclusion arrived 
at by that Couii. (AAi«el ir LaU and CAattenett JJ ) 
Central India Spinki.no. Weaving anoMano- 
TaCIURINGCO r. KHE'IRAJ 18 Pat 261 = 

131IC 42=HRP Se5=BBB 604= 
1939 P.WN 1SI=AIB. 1939 Pat 614 | 
Appeal— Competency —Jurisdiction to entertain 


FBACTICE. 

ANTiere parties invite the Court to adopt a procedure 
which is not conterrpUied by the Code ol Cisil Proce 
dare, and, in fa.T, the procedure is turtat 

they cannot turn round and say that the Court is to 
blame for the very procedure which they invited the 
Court to follow. The intention of the parties must be 
eathered in each ease, and if the inlen’ton is Clear that 


eitb«r £giire* aas of the 'ame value. 

Held, the ai.peal could b« valued at any ot lb< 
figorer. i.lfanoAar fall /) MaoaN LaL 
LajCSMMI NARAlN. 179 I C 790 - 20 P LT 

A I B 1939 Pal i 


— Affeal—Dteiiton tn—Efte! of—/itver$al or 

dttne in ane'Aer tuft— if can it inifiiied. 


and P. which revolted in decrees bung passed m their 

favour by the High Court on appeal In the run insu- 
lated by AT, the defendanis appealed to Fmy Council 
impleading K as a pro forma respondent The Pn»v 
Ccninril reversed the decision of the lli 
suit. 

field, that the decree ot the High C 
became final and the decision of ihe 
AT’j suit did not have the effect of 
tight which had been found by the Hig 
in J', \Harriei, CJ. and UHKU- 

BESHWAR LaL SINGH DEO P KaNioLAiR. 

5SZ 356=18010 127 = 11B_P 456= 
- , -Appeal— Forum —Dele 

valuaiion or decreed amount i • • •• 

Assasi CiVilCourts act, S ... 

1939 A.WR (HO) 69 
* " — Appeal— Interference ~Apfriciatten of tvidena 

by tnai Court— inUrferenee iy apoellUt Court. 

If evidence on oath coming from the mouth of a 
Witness whom the Judge has seen is such that he cannot 
bebeve it. and there good reason for h» disbelief, a 
Court of appeal will not prefer Its own appreciation of 

the oral evidence to that of the trial Judge. (Aisw, 
Y. D. 1939—61 


I 411 iii« ■iieiiii.ieis ui 4 juiiiL iiiiiuu i4iiiiiy ijii.iuunig4 
’the defendant 
the Court guar* 
the lime fixed by 

I ‘ , _ in so far as that 

respondent ts concerned, the appeal becomes incompe- 
tent as aguinsl the remaining respondents also, and 
cannot becontinued against the remaining respondents. 

if the members of the joint family of 
the karta of the family and that he 
the salt on lehalf of rbe fainjjy 

i iM4w«s iiu uiiieiciice. The decree being in terms in 
favour of all the plaintiffs including tbe minor co 
Mrcener, a)) of tbeui should be parties to the appeal 
Tne Question of repre-entation by the karta dees not 

■ 'gainst 

• whose 

't./) 



) '■ Appeal— /udemtni—Pietesiary eonlentt. 

Even where the order of Ihe fir»t Court is confirmed 
.t, r.4^_».L». — Court should state 
• • • infire himelf toap- 

■ ■ ■ • ■ of first instance or 

, )t been able to show 

good grounds for interference in the order passed by ihe 
I lower Court The Judgment should show on tbe face 
I of ittbat the points in dispute were clearly before the 
mind of the Judge and that beexerci-ed his own discri- 
mioaiion 10 deciding them. (A'ir4/y. / ) ASTan 
Khanqau Sharier V. Manawar. 

4t P L.E J. ft K. 23, 

■ ” “•Appeal— lAtlert Patent— EinJinp of fact. 
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After tRo Courts bare properly considered ^i\——^Appeal-~Suectssful party— If can afpiat asa'nst 


• Appeal — letter! Patent Appeal~Ltavt when 
given 

Leave to file a Letters Patent Appeal JS only £i?en as 
a rule » hen there IS a point o{ larr of difficulty and im 
portance aboui «h ch the learned Judge granting leave 
entertaiisa doubt (.Stone, C J and Bose J) GaM- 
FATKAO Sheikh Badar 183X0 341>^ 

12RN 66 = 1939NLJ 216- 
AIB 1939Na| “ 

■ ‘Appeal — Letters Patent appeal — Pers 
made party in appeal before tingle Judge— If 
impleaded in Letters Patent appeal 

A person who has not been made party to the appeal 
heard by the «ingle Judge cannot be tmpleaded in the 
L,elters Patent appeal and that appeal so far asit| 
relates to him is incornpeteni (Addnon and ham Latl 
JJ) NUR Mohammad o AM 
182 1C 959-12 B ‘ 


Ma LON V Ma Mva May 179 I C 946 = 

IIBR S63=AIR 1939 Rang 69 
— Appeal—Sutt far oeeaunls—Appeal by defendant 
—Absence ef trass appeal by plaintifi—If fatal to datm 
in reipeet ef items decided against plaintiff by levjer 
Court — Procedure 

In an appeal by the defendant in a suit for accounts, 
the omission of the plaintiff to file a cross appeal in 
* ‘ ' which have been 

le plaintiff would in 
decree of (he trial 

sAiuiiuiiuei appeal oy uaiiiiiig eredit for items not 
allowed by the trial Court at least a< against other items 
on which the appellate Court might be inclined to vary 
(he directions of (he trial Court (V aradachanar and 
Abdur Rahmae- JJ) VaSANTA RaO ANANDA RAO 


•Appeal— Order passed after neat tnifeeiian— | 
Reversal without local inspeetion— Propriety 

Where a suit relating to a plot of (and was dismts<«d 
by the trial Court after inspecting (be spot in the pee 
aence of the partiesi the appellate Court should not set 
aside that order without inspecting the spot pariicufaily 
when a definite request to that effect had wen made 
(Abdul Qiyesm, CJ and tVavr J) MaHOMAD 
KUCHIti MUNICIPAL COMMITTEE SkiHAOAR 

41PI.R J &;S 67 

—Appeal— Procedure— Duty of appellate Court— 
Calling far pntaie report from tauter Court— Propriety 

of , , , , I 


by theC P Code It is a most unusual proceed ng for I 
- '' - 1 / . - tbe loner 

> ■ showrv to the I 

- (Harriet C 

• •• • s PraTap Udai 
Nath hHAH DEOt buwiDto Prasad Uhacat 

sup..* CJO 

-Appeal— Question ef lav • ■ 

Judge to U vi» on Bench— Praciic • , 

Set LAHORE High court ku 


- ■■ Appeal— Kefosal of lea ■ « 

Letters I aient— Appeal again*l • . 

(Madras) Cl 15. 60 LW 202-1 

1939 MWN 734 

—Appeal— Remand —Further rvtien edireeted te\ 
be recorded by tavier to irt—lMter getting it rteardid 
by S lb rot ate Court— Pr p le y 
NS here a Ci‘e is remai ded in app-al to the loner 
Court K th a dire tion to record furih'f evidence on the 
further Issue frarned by the Appella « Court and return 
the same with Its finding (he loner Court should not 
leave tt-at noth to be done by a Subo'd nate Court but 


-Canneeied cotes— Duty ef lower Courts 
In connected cas*s, when one of them has been 
decided by (he Board, the lower Court should follow the 
, View taken by the Board (Bomtord S M end Mehta, 
\JM) Mahomed MuKHTAR Khan t- M t Nasi 
sniNNISSA 3939 A W R (B B ) 42 (1) 

■ Costs— Appeal— Summary di inis«al— App al to 

High Court allowed— Costs throughout— If a’lowed— 
Costs of appeal to loner appellate Court- If included 
.^reCOSTS— APPEAU 41 BOD LB 949 

' Casts — Suit far eeeaunts— Time fur owatding 

east! 

Thegenetal rule as to cons in a suit for aecosntsis 
’ *■ ‘ ' * the final decree 

vatuieofthe case 

• IS not possible to 

Therefore, the 

Complete om ssjon of the Court passing the preliminary 
decree to mention the subject of costs can only be inter- 

I pitCtd « vr«a^Wig AhiY thwY Cuutv Las twWTidtd \o lollow 
the general rule and to re erve the question of co‘ls until 
the lime of the final decree That being so, the order of 
the Coutt awarding costs in the final decree snould 
*• <■ »- tare the costs 

trwAN Das 
■■ ■ 12RL 77- 

■ ■ ■ 39 Lab 255 

•• • ■ ■ ■ ■ ■ Co-operative 

• • . Mysore See 

■ ■ •!y8LJ4S6 

■ ^Dutf of Court— Cl menents an untneises 

A Court IS not ]usliEedin commenting adversely on 
Witnevses by reference to materials which are not pro 
perly proved on the record (Abdul RaihiJ,J) RAM 
SaRUPp emperor 41PLR 266 

—Duty of Courts — Finding legal aeigtn far pese 

liee 

NN hen Courts find In vogue a long eonlinued practice 
whi h has been followed without question orobjeetlsn 
for a nu iib*r of years and which has affected for better 
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r. ALAM SHER 
41P.LE 261. 
w* the mottvet of 


regret that the 

Iteol cduter before maiing Jeoxion ‘ ' ‘ | f f'S]* jacJgment. have cau imputa. 

If a patty has a lejal adviser present In Cou * ‘ * ] 

onght to be given an opporioniiy to consult him 
being a'ked to make any decision. (A^ormaxt I 
AmarChandt. Bhola Nath, 1939 AUI>‘ 

—— ^ ^ imputations upon, the honesty of an 

- - r - (pressed in language which may tend to 

mitfrom forming and expressing an 
of the result of the evidence brought 
. eprecated (Lorii Pvrttr.) MAHBUB 

SINGHS' ABDUL AZI2 KHAN. 

I.EE.f 1939^ Ear B4(P C.)-1938 A.L J 1223- 
6BE.167-1939 M.WN IS-iSOWN 252- 
1939 PW.N. 67=41 Bon. LE 668- 
1938 A.W.E. (PC) 206-1938 OWN. 1216- 
1938 OLE 430 = 178 I C. 386 - 
A I.R. 1939 P C. 8 CP.O ). 
— Injunction. See C. V. CODE, 0. 39, 

~~ Juiiment—Omiixipn to mention tone pieces of 
tmdtnte rthei en—-lfmahet]ud/;ment unsuitainaile. 

It IS tmriOSSiW* »A *K»» n I, 


most cases De saved needless expense and at the wont ' 
the issues would be more clearly determined. {DjOp 
Singiaiid SiemP, JJ.) GhULaM MOKV UU DIM S>. | 
MT. KUQIYA. 4IPLE.6I6- 

A.I,B. 1939 Lab. 168 
——Duty of Court— Remirts on conduct of partus-- 
Limits of. 

Courts are no doubt at liberty to discuss the conduct 
of the persons before them, either as parties or as Wit 
nesses, uiitraramelled by any eon'ideraiionv But they 
are rot permitted to travel beyond the record and are 


i. ii um i^au \Uii ^ loal C Aol — 

40 CcLJ 65 Sw 12B.L.8-41PLE.74- 
A I B 1939 L&b. 174. 

' - Evidence— AJmiision of deeumentf^ Duty of 

Court. 

Jodgei should diserimmste between documents which 
are admissible in evidence and are proved and docu- 
ments which are not, and decline politely the invita* 

tlons. however laetfa' '* — *" 

to accept and exhibit 

bundles {,Da.vtt, J ' 

RAI V. GOPALDaS. 

183 I C. 797- 12 ES 81-AlE 1939 Slod 177. 

- ■Esxdeneeby aidant after tomptetun of htaetng\ 
—Pmer of Court to take— Proper procedure. 

A Court IS not entitled in a suit to take evidence by 
affidavit after the bearing of (he suit has been comple | 
ted. If it becomes necessary to secure a parly’s evidence j 


KBp'm-AIE 1939 221 

Letters Patent— Appeal— Refusal of leave— It 
second application, if lies Stt LeiTGRS PATENT 
(NaCPUR), Cls. 10 AND 27. 1939 N.L J. 635. 

“ ~ Mysore tiizh Ceurt^Reituon—Lsmttatton, 

Though no period of limitation is prescribed in 
Mysore*'-' » ■ - 

nrariice • 


17 Mys L J 267. 

——Mysore High Court— Second appeal— Order of 
restitution under inherent powers— Appeal wrongly 
entertained— Second appeal See Mysore C P Code 
S s-HlANDlSl 43Mys HCE 523. 

New plea— Appeal— Decree for e/eeimene passed 

—Plea of partial ereciment noe taien in trial Court— 
atsed in appeal. 

a decree for ejectment is passed against the 
he prefers an appeal from the decree, n is not 
' for him to make out a new case m appeal by 
V that ihe^suit was bad for partial ejectment 
I... .. J.. I to raise such a plea 

') JOGENDRA NaIH 
• • A IS. 1939 Cal 486. 

1 by pardanasbin— 

‘ ty for first nme 

' • ■ 3Y— DEED BY, 


. 1939 PC 159 (PC). 
:...d futxUoHof la-j and 
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rHACTIOB, 

Maj plta—AfPral—Oiftetten rtgardtng nm 
fegituat on et docurmnt 

An olijet-iun &■) regards non regiitratioR ^fadocq 
merit cam ot be taken lor the GieC ii~ *• 

the necessary evulen..e as legAtcls . 
perly 18 noton the rei-oril {HAifi 
CrHULAMI 41 PIj R 390-i* A I . 

— ' •Nfta pUi~AtP a /— »f abioluU pnvtt eein 

dtfamiition mil 

A pSea o{ Ali-.o\ttte privilege can be iai«ed 
dcfeioetu a sui for damages for defat atiun for the 
first lime in appeal as no iiivesligaliun of fresh facts is 
netes ary an I the plainiifi is not in any »ay taken by 
surp i e {Ghost and M tkirm JJ\ MaUHaB LHaM* 

p 


A point of liniitaiiod tan be laised for the fitst time 
in appeal and any question of Jimiiatron tnu t be rakcn 
by tne Coart {Hnunait, CJ ant IVaJta, J / 
NARBHEHAMJI V VlVEKKAMJI 

1I<Q Cl933jBom 661 = 41 Bom I>R 939* 
A IB 1933 Bum 42i 
■' fi ta~Appi\l—PUa if limtuiicn 

plea of limitation is not a p • " * ‘ 

mixed i^aestion of law and i4 
facts are always ne-.essa(y 
for the first ti ne in Appellat 

material on retard for the Court to come to any finding 
on that point, the plea cannot be permitted to b* rai ed 
in appeal C<f/yj fin Offg C J and i>atAltf,J^ 
KAMANNA lUOlak V ABMUL hASHIO 

1801C SOO-llBR 386 = 
A 1 R 1939 Bang 43 
'■ ' [dfus pita— Pita of iimilaiion 

If the defendant deliberately abanduns the plea of 
limitation in the Court of fir t in'iance he cannat be 
allowed to raise ihe question for the first iime in appeal 
if (he facts found do not enable (he Appellate Court 10 
decide it and new findn gs would have «u be obtai ed 25 
Mad 55 Foil ^iViaiaf KisKirt C J and Kanfstn at, 
/) VlkUlCHANOv lOONAMCHAND 

1939 MLB H6{C17) 

— — Vr» pUa—Apptal^QutsUen of law -Pita of 
IHU'ttt 

The qoestion whether plaintiff is emitted to claim 
interest on transactions In ihe suit Is purely a question 
oi law and where fatts on record about th s question 
are admiited or proved beyond controversy Ihe plea of 
Iriteiest can be taised in appeal even for the first iime 
* ■ ' denied 


A IB 

■ ■ Vcta plea— Bar of partial ft/ iinptio*—i aiiing 
in intnd appeat for firit limt 

The ptea Chat a suit for pre emption Is bad In ihat tt 
Is lor the pr« emptlon of only a portion of the property- 
sol 1, IS one lhat could be p rmitted to be rarrcd lor Ihe : 
first lime in second appeal, if 11 does not require any' 
frerh evidence and couIJ be decldel on ihs ad-rlittd 
facts (Zia yf Ifatin / ) ‘'ITL4 S iM Al a. ‘’•rl KASi 
IBslC 10=1939A WR rCO>231 = 
1939 OLE 691 > 1939 OWN 1036 
— — — AV» pltnlntrs vlHtinotiiija ion of fatis—If tan 
It r t'liJ at itarint of appial 

An appelUie Court ought not to altorr {(hllyapfea 
Invo'viciK Imertlgailon of faat to be taSenfrr the first 
lime at th* heartrg of the appeal. (ytnkautnP^a Hao 


PEACTICB 

\ and Abdar Rahman JJ') MaNaYPPAN r VfERAYAN 
I UNNI 1939 M W N 468 = AIE 1939 Mad 751. 
I -■ 'f/tU! pha—A/tw east not madt out in p/aint-~ 

d to put forward a case 
ide out in the plaint, 
ca-e not made out or 
I set up III Ihe plaint {AMimmil Moor and DAav/t, 
JJ) JANAKDAN PARIDA O I’KANUHAN DtS 
I 6 0 L T IS 

■ •^Ntwplta — fftto last— App at— Power of apptl 
lot* Court to spelt out 

The High Court cannot in appeal spell out a newcare 
without any trace thereof in the plejdi iqs and evidence 
and resiing on no substantial evidence which can be 

bei — ! D > n , u 

L 

v 


lingat root of pttaJin(i~lf can At eon idertd—Amei J- 
ment of plradtnit ~ Mecesnty 

Although a Judgment will not be 'et a«ide merely 
becansu terra n Issues have not been franed it tho e 
issues have l>een argue 1 and con»idered yet it is to be 


logscoiidocied in a lair aid proper manner Order 
passed in such a case without the amendment of plead 
ings cannot i>e au'.tained {Davn JC ani IVttton, J) 
Mir tlAji Ghdlam Shah p KHA^CHA‘t1'l 
ILB (l939;S3r S30-182IO IfifollBS 260«> 
A 1 B 1939 Sind 137. 

' • M tw pl-a— Plea not ratstl iH Itftnet 
v\here a claim ha* never l-een made in the defence 
prererted no amount of eviden'e can be looke'} Into 
uionapteawh *- i« *• . - » a ».* > 

Piipai JJ i • ■ • ■ s 

Bibi I ‘ , . ‘ - 

1939 A ■ 

■ ' 'AVw plea in reviiion 

A ptea bised on fans but not raised nor argued in the 
lower Court cannot be rai.ed for the fir t lime In revl 
sioo (f7rwr, / C and ryaS/i, /JTaraCHAND 
KHiMASnASr svedAbdui Kazak shah 
LLB (1939JEar 422 = 1B2 1 0 226-'I2BS 4- 
AIR 1939 Sind 125 
■' — AVw plea— Pitt that agreement tt imd as opp led 

to PnUie pAiey — FreiA pita inrniiton that agreement 

was that 
■ opposed to 

.« u «ua« iiieri«iun 11 e cnn'entlon lhat the agree* 
ment was void as being fraudulent on the same f.cts 
cniid be raised a* the other pa ly was not misled The 
faas were Ihe same though the names by which they 
we»edescrib-d may b* dlHerenl {Daott JC and 
Vehta, /) ATUMAL RAMIOIIAL V DIPCIIA'ID 
Kessusiau 1I.B (1939}Kar 117=179 10 001 = 
IIBS 162-AlB 1930 Sind 33 
■ New plea— Plea of I miiaiion— Api llcatlon of 
for fir*t time in appeal -D j y of Court lorakenme of 
Jee Umitatiov act. S 3 20 Pat L T 124 

' '“A’r» plea— Privy Connell— Ol/eition tt reception 

»f etiJeitt 

Attnough ton mu'h ttresf cannot Ire (aid on (he fsct 
that parlies to a suit analded by legal asristance look P7 
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objection in (he tr{tl Coort lo ibe talcing of Oettatn cvi 
dence, if ob)c<.iion to the i'*' - - v - ti — , , 

not taken e\tn In the Cou • . 

partiei *ete prole«'i >nally 
the admi'Silnlilj of such ■ 

taken for the lir>t time in appeal befo>e the Privy Conn 
dl {larj p^rht.) N*Na AKfANPjA FiaCa 
EuBiXiiiES'E. 182IC 66 = 11 RPC 277= 

AIR 1939 PC 143 

■ ■ fiti — Sfttnd afftat—CcrrltlHtsi »! tHtrj 

in 

The question ot the eorreclneta of an entry in the 
rrci/fd of'ii^his cannit be opened in second app-al 
{//an, ft CJ aid Agirm,!.i. /.) DHKIIB^SHWAK 
Lai. •'isf-H MEo ». Ka^tu Laik 6 B R 356 = 

180 10 127 = 11 RP 456 = AIR.1939 Fat 276 
■ ■ Kile fUiStianJ atpcii— Pita at res Juduala 
A plea uf rtt lulita’a Can be raided for ihe 6isi tim 
ia second appeal being a que-tion of la«, il it is patent 
on the re'Ord F.ir this purp ise. the sihrle of the exe 
cunon record IS pan of one record al'hou'h there may 
have been separate execution application-. {Oahp 
Singh, J.) llALOVV MSCH t> 

41PLB 521=A1R 

■ — — AVa> flta—Sttjud af/tal—lVt 
hurdtn at groat, 

NVheie a par'y a«»pis the burden of 
to irtai Hithodt an] protest vs to the 
thereof and al'O does not raise any 
point in the fir't appHUts Court he ca 
to object to the burden for Ihe fir-*! 
app ' ' ■ s • • 

uo •• • . 
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In a suit lor ejectment on rh* ground of forfeiiore.a 
plea as to the ab'tnce of nonce to q'lit g<>«s so the very 
roht of the case and «o could be entertained even in 
Mcond appeal , and «heie ii ari*es upon the alfegaiirins 
In the plaint HSrlf and up in <h0 erntord of the ca.« it is 
tint oily competent but evpcdiei t in the iniere'is ol 
Jistie to en eriain su- h a pita. /.) 

SahFB l)iv V CrAiiiti shasKak 1939 O A 764-» 
1939 O WN 980-183 10 26-1939 OLR 683- 
1939 A WB too )284 
I ■ u Po,Hl-~-AfP'al—/'iniil Hat tat tJ tn maid 
appal-^Hian it railed in Lettirs Paten! appeal I ’ 
the ArU lim' 

Whereanew point which tlearly was neser made 
the second apptilaie ( ourt coulil not be rni*ed jn ' * 
Letters I’attiiC appeal for il-e first time. (Stine C j 
and Cta’Pe. / h JaGA'snath r JasiHA VaLlaFH I 
18HC esS-llBN 470-193‘lNLJ 1 = 
AIR 1539 Nag 97 
—— Non leinht— tan, Hard and lei,ni—Su,t lor 
mh in'enunl at rent— t a lii'e fa iniplea/ some httrt at 
dt'enud ncorded leinn—rtt <t~l'eeret—II m aUd 
CLtn JgiiiHtI actual ptrliei— Prineip/et 

A deniee lor tnhai cerTient ol the rent of a hoMing i« 
One vihkh re^ult^ in the holding being for eves there 
after burdtned "I'h the enhanced rent umit «uch time a* 
iiepe are taken to sckuie a reduction thereof It i« 
therefore nece«'ary that the persona repte'tnimg the 
h ilding should be impleaded as rietenrlants to »hc suit 
for enhancement. Where some of heirs o a decea'CiI re- 
corded tenant of ihe holding havt not been inipleaced as 
pariine to a suit for enhancement, the omi-si <n is fatal, 
and the decree pas-ed m that suit is ii effective as a 
decree for enhanremrnt even against lho«e persons who 
have been tmplearferl as defmdants the reason besig 
that It U rot permissible to have tno rates of tent for 
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one and the tame holding {Agnrwala, /) SabpA- 

s>*V=a n »’*kaVAN TiHtIN; 

5 C.L T. 6. 

• 'e. See bENkAL 

I 43 O.W.N 194. 

'■ — Pl/adlngr-iAllernolive elaimj— Claim la owier. 
tktp and ifl the alternatne to tauinttt~AbiiHee of iisue 
at ta eWmrlhp—Jtiite at la eaiemeiil alom frame ! — 
f/tghf fa relief an haft of eaument—If precluded by 
rtaxon ef claim la ouinerik'p. 

Merely setting up a claim lo ownership of land does 
not prevtnt a party from ertuhliahing a neht lo an 
ea-emerit in respect of that land. The plaintiH <ued to 
>e-irain the defendants from allowing Ihe naiei from a 
ero'di and spools on the defendant's building io enter 
up-m the plamtifi's open site. The defendants in their 
Written statement maintained that they wereouners of 
the vacant fand on whi..h the water was discharged, and 
alternatively they ctaimed an easement (o dischaige 
watertfirough the nurirr and the snouts over the land, 
Assun.ing that the land uas the plamiiR's No Is ae 
Was framed as to the defendant'* ownership of the land, 


.a V.. .< ... . ownership, from 

* t'l «a<enieTit and 

were doing the 
Me an easement 

under a ci*«m ol owncf-n p \.e<iaumoni,C J and Sen, 
y) RAURASrAl/.TlKAlrtM 

ILR ll939'Eom 140-lfStC 139- 
12BB 69-41 BomLR 168- 
AIR 1939 Bob 149. 
■ ' - PleadiHgti^Am’nimept at plaint ptidug netiff 
at neotian-- f/fe'l an Hr //re of mail,), - Ahaiii/inmrnl— 
OA»e./«.w, not ratted by defiiiJanl i/i time—Pffe.l— 
ft'iiier. 

The amenrlment of a plaint or the statement of claim 
tending a nonce of mmion r ptraits as an ab-mlonment 


• ■ ' i . ■ mu't. 

iless savvet by the ord-r ol Ihe Judge allnuii g ihe 
amendment lie deemed to hare httn aliandunetl Put 
if the d.fenriani dr^-. not raise ihis olijerimn when the 
molii n I* brought on. but tenders an afhMavit on the 
motion lo which the pljiniiff lenders an alhJarii in 
‘Wer It mn-l be hela ihut ihe defendant has waived 
ihe ohieclion that was avadat le t < him lo !« raicct when 
the motion IS brought on Ife cannot raise the ob|Mlio-s 
iflerwards and the notice of moiion mu'l prnoerl a< if 
no ol>| ctmn has Iveen raised. {Sentrer /'> CoVIvn 
RAM p Shivnakavan 41 Bom L B 516 

Pleodiagt—Anendmfil — Suit ai full earner aid 
diielaimme ieiami cAiraeier — Ca-e tone aeainit — 
Pita gerntfeJ tn afpeat—Apphealion at late •tagefar 
am «*fa«ricr ta make eta, m ene at lenaeni Jar— Per mini- 

Ar/r/y. 

Flaifitifl sued for the reoovery of a ’ _ 

money alirp'ng that ihe «ame bet o 

that she had deponed the •ame 
1 There was CO suggestion eiiber in 
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deposition that she was a benamidar for her hasband 
Her case was however found to be false but she persist- 
ed jn the falsehood even jn appeal ; , 

argunents the Counsel for plaintiff 
tnent of the plaint so as to make it a i ' ■ 

dar 

Htld, that the plaintiff must be held behind by her 
false and perjured ca<e in which she persisted even m 
appeal and could not be allowed to amend the plaint 
and that it was not open for the Court i 
a false and bogus claim or force upon 
character of a benamidar which she h 
The plaintiff can only succeed secundum • „ , 

{Dsvts J C and tVeitoH, /) KUIAAMBAI v 
Mandwiwalla Firm ILR h939) Kar 632= 
AIR 1939 Sind 281 

Pleadings — Amendment — Suit under O 21 R 

63 by defeated claimant— Sale held pending sail— Sate 
«et aside on plaintiff's deposit under O 21 R 89— 
Prayer to restrain decree holder from withdrawing 
amount deposited — Amendment to add— Competency 
SeeC P CODE O 21, R 89(2) 20 PI.T 610 

‘Pleadings— Mysert High Ccurt—Aaverse passes- 
ston — Pleaof—lfto be 'specifically" ratted— Farm 
and eantenU af plea 
It IS not necessary that a pie 
on which a party relied shoulc 
the pleadings It is sufficient 
adverse possession ar* stated 
that the party had been in pc 

without interruption for over 12 years and the necessary 
issues are raised covering the matter The use of the legal 
phrase adverse possession is not absolutely nece«sary 
for granting relief on that grot 
Singaravelu Miidaliar /J) • 

V TIRUNARAYAN 

Pleadings and preef 
Fewer cf Court te grant pri 
preii alleged lease— Inference 
drau. 

There may be cases where ]uttice demands on the 
facts proved that the relief should be granted although 
the facts proved are not those pleaded, but generally it 


AiE 1939 AU 728 

. -Pleadings — Proceedings of statutory Mies— 

Alteration of invalidity — Clear and full parlieulars— 
necessity for. 

Any attack on the validity of proceedings of a 
statutory body such as the Municipal Commlllee most 
be clearly defined and proved and particulars of the 
matters complained of must be given (irort, /) 


■' •Plradingi—Suit by or arnnst idal-Deicrtp- 
hrnef eauu title— Made of— Prefer or apt descnp 
tion 


I In considering whether what IS the proper and apt 
I title by which an idol or a deity sues or is sued, it is the 
, » • that most detern me the 

' ' i dol may be stated first, as 

• the shebait or manager, 

s • ' I the order may be reversed 

I by giving the name of the shebait or manager as so and 
I so shebait of the deity, etc either of which descriptions 
I would comply with the rules and would aptly describe 
* •' ' deity The mere 

g first or the she 
taken as conclu 
) Deoki Singh 

V RaghvindRA BhaGwan 183 I C 371= 

6BR 922-12RP 135 = 1939 PWN 229 = 
AIR 1939 Fat 430 

•pleadings— Variation— Test— Duty of Court 
Pleadings should not be construed too narrowly, and 
in dealing with the question whether there has been a 
variance between the plaintiff's pleadings and the case 
alleged at the trial the Court must look not to the mere 
wording of the plaint but to the issues which were 
settled for the trial and to the manner m which the case 
was fought out by both parties in the trial Court If a 
case not alleged by the plaintiff, is disclosed in the 
^ ' to be set up provided a 

I the defendant IS given 
Tei Chand and Bhtde, 

* ■ N V Secretary or 

' ’ AIR 1939 Lah 330 

•Precedents — Deeisiont based upon eoneeptiens 
altered by later legislation— Value in consleuing tie new 
Act 

* • ■* ■* conceptions which 

subsequent legisla 
uing the meaning of 
technical aignifieanca 
he later enactment 
\PRASAn t ITWAR 

• • • IR 1939 Nag 287 

' ‘Preeftend— Bngliih deciseon— Citation of, tn 
interpreting Indian Acts— Propriety of 

CiUiion of Engl sh authorities to consider Indian 
^laioles which ate not m pan materia is not proper 
difference between Mnnobar Lall and 
MADHO PRASAD S' GOURIOUTT 
2)=6BE 874 = 12RP 101(2)- 
vplil %25 = A1R VL% 

—Latest Bench cases— Duly of tuber 

ses should he followed in preference to 
s or to cases decided by a Mngle Judge. 

I {.ffamill • 


'*■ Precedents— Privy Counext upholding tudgment 
of High Court— Fffect on decitiens on points not agitat 
ed before the Board 

•n./,. „h . mdement of the High Court Is upheld by 

■ ■■ erlain points were not before 

• ■ n these points by the High 

. ■ ■ ions of the If'gh Court and 

- ■ I the Privy Council (Stone, 

APRASADf IrWARSIVrit 

; ■ • 129-AIE 1939 Nag 287 

— ■ . ■ tleciJis — Coniideralion of— 

When tan be ignored 

Considerations of Start dteins should not prevent a 
Court from giving effect to what It conceives to be 
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thelaw More “owhfn secafify of title vooU not be 
aSfCifd nor woulj m^u.iice resutt C.J, Gnile . 

atd Best , JJ ) Ramdavai Munnalal v Smeo 
DAVAU I.LR (1933;Nag 250-18310.128= 
12RN •S3 (2)-1939NLJ 228- 
AIE 1S39 Nag 1SS(FB ). 
Prtvy Council — Afpcal—Coucumnl /Stt/mgt of I 

( act — lnlirftrtnet . I 

Itistbe practice of the Pruy Council not to hear I 
arga’nents seeking to disturb concurrent )adgmcnls«in ! 
the Courts belorr on pure questions of fact. {Lord ' 
Tiank/rtoft.') Chief Kwe>.u Serbek t>. Ohcnc 
KOEINA Karikari. 183 1 C. 191= 

12 BPG 61 (l)(Pa) 
Pricy Council— Appro! — Concurrent frtJtngt of 
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nnless niihtn that pate there has been so tnatiifest a 
violation of the principles of natural josiice that iheir 
Lord'hips are satisfied first, that the result arrived at 
nas opposite to the result they themselves noutd have 
reached and, secondly, that the same oppo-iie result 
would have been reached by the lo.al tribunal even in 
the absence of an IrieguUrity. {Coitetlo and Naum 
Ah,//.) Ehperor ^ Cyril Bertram piuck- 
INETT. II. S. (1939) 1 Cal 187-184 1 0 614- 
! 12RC 261-43 CWN 133 = 

! A.I R 1939 Cal. 682. 

' Prtvy Council— Findings of fa t — Intcrfcrtnct 

—Findings land on evidence of •witnesses 

Where the trial judge, who bad the great advantage 
of hearing the evidence of wiine^ses at first hand and of 


— ’Privy Ceunetl— Concurrent , 

Duty ol appellant. 

Where the Courts below have 
findings of fact it i« Incumbent c 
satisfy the Prtvy Council without any tnaoviw ot uouut 
that such Endings are erroneous. (.Lord Komer.) 
EBRAHIM LEBBE MaRIKAR V. ABUtAPPA pm •! 

12 RFC. 10-18210.4 
'= Privy Couneit— Concurrent fiiidingi o/ 

lerference— A (mission of tnadmusthle ext (enc- 
The Privy Council Will not diaiurb the 
findings of the fndian Courts on the ground oi aamis* 
sion by them of certain inadmissible documents.wben 
the findings cannot, on any reasonable view of the Ca<e. 
be regarded as ba>ed on such documents. {Str George 
Rsnhn') KEOLaPATIo AMAR KRISHNA NaRaiN 
StNGH 41C WN.66-12BPC 73-6BRI- 
1939 OLR 653-183 1 0 662= 
AIR 1939 PC 249 (PC) 

.. Priiy Council— Concurrent fiNttings of fad — 
Inter ferenee— Practice. 

Where before arriving at the findings of faa both 
Courts in India have subjected to a pains taking, 
minute and accurate scrutiny the voluminous and contra 
dii-iojy evidence before them, their Lordshipsof the , 
Privy Council would be slow to depart 
practice which, though not a rule of 


- " —Privy Council— Criminal eaiet—Intirferen(i~ I 
Practice. ' 

The Jadieial Committee will not interfere with the i 
Coutseof criminal law unless there has been such an I 
Interference with the elementary right oi an accused as ! 
has placed him outside the pale of the regular taw or . 


Pnvy Council— Practice— Appeal having tio 
relation to exiiling rights— Validity of Act rtpeaUd 

‘ e of the 

elation to 
‘ated, the 

> to hear 

argument* as to the validity of an Act which has, since 
the decision of the Court below, been repealed and 
cannot, therefore be brought into operation — Such an 
appealisof no practical irtere«t. {.Lord Chmcellor.) 

\TTORNBY General of alberta v .Vtiornev* 
GYNERALOFCANAriA. 1939AC117- 

18010. 807-llRPO 189=. 1939 MWN 142 = 
AIR 1939 PC 63 (PC.). 
» - Prtxy Council — Suit fof adminiitralien and 
accounts— Examination of details of aceenntr— Practice, 
It IS not the practice of the Board of the Privy Council 
to embark on a minute examination of the details of 
accounts which were subiected to a careful scrutiny by 


•a-e HU 

AJUU U A. u. oou- A 1 A... xoad V.«, KM i.a' 0 r 

Procedure— Accountr — Suit funoe^ml'mi nary 
decree— Ne'iiiily for— Defendant smffvtitUig aeteumts 
—If initifirs final decree straighlasatf.' i • a, 

Tbe law is well settled thit in stdllF'' 
preliminary decree directing accounUli 
be passed before passing a final dec ' 
exceptional cases. The fact that tl 
to have suppressed the accounts U 
ing from this nomat course and e 
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m strightaway passing a final decree for the amoaiit 
claimed, though the Court nny draw an inference 
adverse to the defendant con'^egueflt on the non prodac 
fion of accounts C J end M.idkavin ATatr, 

7 ) PALaNIAPPA Chettiak t> Ramanathan 
Chettiar 1939MWN 380«49LW 608 = 
A IE 1939 Mad 671 
— “ 'Protedure— Application for leave to sne receiver 
or to ewniie Aei' — « «. .j r 


apF 

—I 


Mer 

It IS ineir incumbent duty of for all Revenoe Coorfs 
Working under the Poard of Revenue, to give at the top . 
of judgments at the proper pla^e, full namesof parties 
The meihod of writing etc ’ is apt to bring about per 
p“luation of mistake in the matter of non joinder or 
misjoinder of pirties in appeal (Varti, S M and 
Mikta, J M') MAHANGOOb RAht Kl^HUN Das 

1939 A WE (BE) 113= 1939 KD 437= 
1939 A L J (Supp ) 88 
' ■ Procedure— *?a!e by Receiver under Cburtadirec* 

tinn— 'Rule as ta advertisement and nnlire o' 
RECeivgR— S aU by 1939 M *. 

— Proceedings for probate— When becow 
— ierw ttandi '•<"<»-•« *■ 

SION Act, bS 


PBE-EMPTION, 

■ ~~ ’Relitf^Pltadinz end fr9of-~-Variati9n--Effeet 
— Suit tn Uth — Decret en pessewon — Power l» 
Past 

There is no jnfl-rible rale of law that under no cir* 
camstanees can a decree he pas ed on the strength of 
Che plainlifl's posses ion in a suit based primarily on 
title, unless such possession has been specifically made 
the ground of relief in the pliint The underlying 


'Relief— ~Suit en pronele Plainti/f alleging 
letntness with father hut separation from nepkent-' 
Separation not prated— Decree m f tvour of plaintiff' as 
katta of foint family— I f can be graiilel — Admission by 


VI «iiu ii »i US iiep ews, uiio i aj uttii ii 4 v 
parties had been separated from the joint family and 
the Court finds <hat neither the alleged sepcratinn of the 


■■■' — Proof « 

Admiralty ACTIONS AIB 1939', 

•^—^-•Kelicf— Claim to wider rehef^Decret , » 
relief— Pt ghi to 


nen—R 


I of See T P ACT, S 43 A IE 1939 Bat 118 
' PRECEDENTS Ste PRACTICE— PKECFDSNTS 
PEE BMPTION— C/tfr« by plaintiff at eo-tharer— 
Bare Jemal of stuus by defendant —PffeetStalus kow 
tobeProted—Pnlryin khewat— f'u/wr 

Where a plaintiff sues for pm emp ion on the ground 
I that he IS a co sharer in inch a mohat or in such a 


Joinder 
iton by 
favour 0 

Where property belonging to 
common is in the possession of a 
adver ely to them, it is open to ar 
recover possession of bis share or r 
petty When one tenant In coir 
possession of the entire property i< 
to join as parties to the action o 


several tenants in* | sta ement does not mean anything rnore than a denial 


■5-1939 OLE 637= 
AIE 1939 OndhSSS 
t—Eiifiireibility against 


other tenants in common to claim paitition and posses 
Sion of their shares, nor would it be proper for the Court | 
to pass such a decree The suit in essence is one In 
ej-^ctment against a stranger who IS not interested in the. 
claim for partition among the co tenants The delivery I 
of the plaintiff's share is incidental and for that purpose 
the other co-tenants may be proper parties but the actual | 


A covenant for pre emption Is not a restrline coven- 
ant in that «ense of the term Therefore such a coven- 
ant cannot be enforced by a rcp»e«eiitaiive of the 
Covenantee aga n<t a representative of ihe covenantor 
[Henderson and Lattfur Pahnan, JJ) IlAklDHAN 

ChatierjIu SslLAnaLA DEVI 18S1D 760 = 
12 E O 178 = A I E 1939 Cal 421 
= - Jr required 

• • ■■ • e plaintiff 

. . • ' ' fixed and 

- • ■ ■ Is right to 

m e m • ■ h a person 
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l» quite corrpfUnt. {Pfillcei, J) LAXMAN RAMA 
CHANURA V. WaSUIiEO 182 IC. B62» 

12B.N. 43(1) - 1939 NLJ 160 = 
AIR 1939 Nak. 120 

- i Lkerte (or~ Dtpant ail/hm iimt — Rtvttt^ »f 
dtcrtt tnoffe3t~\Viik.lrawtt«f 

dtertfJ tH se onj apfial tf Httk Ceurt—Ttmt far 
f^ymtnt not txltijij—lmfirtmet. 

Where a plaintifi's suit for pre cmption U decreed and 
bedepi>it« the price aiihm the time aitovedbythe 
decree bot niihitraas it on the reversal of the decree in 
appeal and where he ultimately succee<1$ in second appeal 
in the lli^h Court which hoaever did not eatend the 
time for payment, the natural inference is that the High 
Court permi'ied the pi .iniifl to dfpo^it within a reatoo- 
abte time. A deposit after the decree of the High Couii 
should be treated a* one in lime. (A'lfagr.y.) KisaN 
Dewalou Mai. 1 a Gangs Oai Iaikam Mali. 

m3NJ.J 47S=At.B 1939 Nag 279 

— . Drtrrt far—ErKuhon—Durfe dtrttitmg Jtfijtit 
and tt'BirJinfealli la talk farttu—Dtpant dtductmf 
taut — Drftndjnl'i taslt ua' dtpaiiltJ—Effttl—C. P 
Cait,0 21./“. 19(h). i/flpX.w. 

Where an appellate Couii decrees a suit for pte cmp 
tion Conditional on the pUiniifi'a paying) 
particular sum a ithin a specified time and . . 

both to the pUintiR and defendant diffeiei * 
costs and the plaintifi deposits the amount as directed | 


plainitS Is en'itled to deduct from the amount be is! 
directed to deposit, the amount of the cosi<. awarded to 
him. Bui be IS not biiond togive credit to the defen 
dint'e costs onle-s thed«cfee>p<-c!lical1y soditeas him. 
The provisions of sub K. (4) of K. 19 of 0.21 U ro 
strictly applicable. It 

empii -n *uiis but to s* • • • • 

eiectiiion, in lesarrf l( • 

arise (.Th^m C./ a • • . 

PKASAD n. BMArWAx 

I.L£.(1939'All,261 = l8l IC 497-XlRA 671- 
1939A.1 jJ. 48«>19S3 A WR (H0)80> 
AIR. 1939 All. 218 

— ^Ptertt far — Slept af appeal— PJWtr af apprltaU 
Caurtta inter fire vnth prttt and time far ptyment. 


their suit (or pre emptlon cannot be dismissed on the 
ground of panial pie emptioii For Ihe plainiiffs could 
not possibly sue fur the portion of the property which 
did not lie in their own paiu oecause in respect of that 
they were no better than the vendee himself. {Igbal 
AkmiJ end Bjipai. JJ) RAM GhulaM r Ram 
BhaIAV. I.LR. (1939) All 282 = 1B11C 80S- 
11EA. 612-1939 RD 107 i2)- 1930 A L J 167- 
1039 A WR.IHC)99 = A1R 1939 All. 226. 
Pre etnpuen af part a! prope/ty — KnU 
Where all that was sold under the sale deed cannot 
be pre-tnipiej, as ihe Uw does not allow a plaintifl to 
pre ecnpt a part only, ihe suit lor pre-enption in such a 
ca-e mu-t fail. {Hamillan and Srnnstaia, /J.'i 
ABuiiL Has iz t>. manokar Lai- 163 1 C. 601- 
12s O 44-1939 O W N 736-1939 0 A 683- 
1939 A W R. (C C ) 111- 19 19 B D. 455- 
1939 O.LB 637- AIB 1939 Oudb 233. 

■ Rigkl. nature of—Stnet tantphanee tmtk eandi- 
liani—ffecetiity—CJ^, Cade, O 20, di, lA—Sitfificance 
af. 

The right of ore emp'ton is a very speciaf right. It 
displaces ordinary legal rights and places restrictions 
upon normal rights of conveyance. That being so a 
■ ■ ■ ' ' ' ■ a nghi.mnst 

• ■ strictly with 

20. R. 14, C. 

r. coue, t» veiypiBc|.e. Accuruing lu its provi-iont, 

c.a — b J plaintiff's favour 

• pas-es Without 

• re In the defen* 

B'HWANT KOLI 

IBtIC 616- 
’ '• ’)39NLJ 13- 

’ . 1039 Nag 107. 

' A'/'t/ pf— Partial pre implian—Jfule at la. 

The principle that Ihe prvemptor is bound totalis 
^ the whole bargain is a principle which may be admitted 
'to iheexteni that thepre-em[i(or cannot ondt to ctaim 
any portion of the properly comprised in the bargain to 


portion of that pait of the property over whu h he has 
a light, his e.itiie claim mo<t fail (A’eira' /'iiAarr, 
C J.and Snikdeanarain,/) SukIaMAUr. PUKHRAJ. 

1939 M Xi-B. 19 (C.). 

—Pigkl af—Pre’tmftar kaving tup-nar right 

avtr tartiaH—teiehl la fire-empl aiher pgriiaa. 


(Pal/act./) SARJABAItr BHAOvVAVjl NaCoji 

181 10. 895-U E N. 490- 1939 N.UJ. 76= 
AIB 1939 Nag. 110 
Partial pre-emplianSalt temprtting lands m 
different pattn— Separate suits ty different inaiaiduiti 
ai regxrdt their retpeeuve paths— If affends rude 
against partial p'e emptian 

Where lands riiuaied in different pallTs are sold by a 
singfe safe riec'f and separate suits for preemption are 
filed by different cosharers as regard* * s a—* 

in their re-peciive palils and where ■ . • ■ 

vendor and the vendee ate all co-rha * • a • 

but the plaintiffs are co-sharers in the • 

Y. D. 1939 — 6a 


- — Right tf—PuT(haier af property transferring tt 
if extkangt itfart pre tmpttan suit la another person 
A<« ri»r ef “af right— Pre-empt jr’t sutt—ff ean tueeetd. 
Where the purchaser of prjperiy tians/era it before 
Ihe inctilution of a suit for preemption to another 
person having an equal or superior right to the pre- 
einptor la recognition of ihat person's right to pre crnpt, 
then Ihe pre cmptor aniot succeed. The basts of Ihis 
prinapfe IS that a person with a right to enforce pre- 
— • ' r-irt sod thereby defeat a 
. • ■ • a ■ el pre empiioD who 

• • his light. There 

• ■ ■ , ■ whether such 


\ 


I 
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enforced out of Court by meati^ of a sale or Iqr 
means of an exchange {Almr'nd J C ) MtHBUB 
Shah » Baud 179 I 0 116« H R Pesh 60= 
A IP 1930 Pcsh S 

' RigAt to—lVatifr — Pre t 
auction ani failure to offer amour 
—tffa tf 

Attendance at an auction «ale 
ehnptor from later pre empt ng the • 

not bound to bid at an auction sa 
bid, he does not lo'e his right of 
cip^ebemgtViat be\s en’inted to 
at the price fixed and paid and 
that price higher by competitive b 
emptor’s attendance at the auc'io 
an amount equal to the higher 
silence for nearly ajear does n 
(AJditonand Aam Lal/,/J) A. • 

Allah Din A IE 

Sale of a Aouitful rigkt — Teitl 

^\he^e in a Suit for pre eruption, 
raised that the sale is of a doubtful r' 
rule can be laid dottn foi detcrmminp 
such a right must be held to be doubtfu 
the kind must be judged on its own f 
circumManee that a person is out of 
enough to make a right doubtful On 
held that the title in this case not 


PRES7 see AeT(1882) B 28 
HIANA ILB (1939) Lah 164 = 18310 721= 
12 EL 131=41 PLE S48=AIE 1939 lah 77 

Vendee benamtJar for eo sharer v/ilA preferen 

teal right of fre-emflion~Suil ogamst i/liei 


a good guide to help in determining the market ralue if 
It cannot be otherwise determined The burden of 


Suit for— Purchase stmullaneoui uith purchase of 
housetndtspuU—lf cand/ftat pre emftc ’ 

As a purchase ol property after the 
suit for pre empiion which has the effect 
vendte an equal tight of pieemption 
emptor, IS sufficient to defeat the suit * 

reason why a purchase simultaneous with the purchase j 

of the bouse ir •* " ~ 

emptor’s Title 

the purchase tl 

emption over the 

the vendee , and 

burden lying )p^n him the suit must fail If the 
vendee can defeat the pre empior’s claim by buying 
propeity prior or subsequent to the soil he can also do 
so by buying 8 ich other property simultaneously with 
the property In dispute (AdJiscn and Pam LaU,/Jj 
Kewal Krishan V Jain Brotherhood, Lud- 


AIR 1939 Oudb 233 1 P*'*'*' the matter was referred to an arbitrator who 
I found (hat the servant w as empi s} ee of the company and 
‘ ' ' "*• servant 

IS of the 

y decree 
II Cause 

Court thus having jurisdict on to try the suit, the arbi 
iraior was lostiSed in deciding that the servant was an 
any The servant was therefore 
terms of the award {Afchfair, 
• N INSURANCE ‘SOCIETY, LTD V 

A ZB 1939 Cal 489 
telien and scope— Superstructure 
in execution of decree of Small 
gtng to tudgment debtor— Claim 
rty— Order allawing—Suit to set 
' City Civit Court— Madras City 
Ct i» /I ( Ol 3 and 5 

Wherein execution of a decree of the Presidency 


structure which the judgment debtor is entitled to re 
_ „ _ u • ~ .r L > ndlord is movable 

e Presidency Small 
■ ■ O'e of deciding all 

. • decree The City 

nier'a n such a luit 
to art adde a claim order under S 3 of the Madras 
City Cml Court Act Nor would S 5 of the City Civil 
Chart Act enable the City Civil Court to entertain the 
vnit which Is cognizable by the Small Cause Court For 
purposes of ^ 28 of the Presidency Small Came Courts 
Act, there b no distinction between question arising ‘ in” 



98 1 


INDIAN DECISIONS. 


9? 


PEEST. TOWNS INSOL. ACT (1909), S. 7. 
«»eCofion and qoeslions an'ing ‘oov ol'* cxccnlion 
iBnrnenJ Lakthmina A'aa, JJ) SaDAUUMAL » 
AnCammal 184 I C 616>°12BM 462= 

MW.N.Ba2*&01jW.l33»> 


.PEESY. TOWNS INSOL. ACT (1909),S. B3. 

I mmation under S. 36, said that the insolvent owei 
'him A certain sum, that he received some piecegood: 
i from the Bank after pajing it whatever uasdue an< 
Uhat on the saU ol tbe goods there war a profit of i 


Under S. 7 of the Presidency . 

only thove orders can be made w 
the purpose of the insolvenc), thi 
taiing the distribution of the assets aiDuiig iuei.i 


the insolvent to pay any portion 


client— Effect of. 


I ' S. S^^Af'ler ateiara inijitenry e'eauor eetam 
iHg amerd tifainil dtiur anJ turt‘fSM*nyuemt («m. 
fasKtencr annufm/nt af inialvtnry^Ctehltr’t right 
HttcieHteavjrd againii surtty. 

Where after the Insolvency of a debtor, the creditor 
proceeds against the debtor and the anreites /or the 
realization of ihe debt and an award is drasm op stub 
out objection frost the debtor, the contract of suretyship 
merges Into the aaard to that alter the passing of the 
award the creditor’s rights against the sur*t»a arise 
ander the an ard and not ihe oriainal contract of 'orety 
ship. The lancucn of any subseqaent scheme of com 
posi'ifon or the annulment of (he insolvency proceedings 
following it, does not make any difference to those rights 
nor does it Operate to absolve the sureties' liability under 
the award. These rights of the creditor are not affected 


IPaliRAM In re. I LB (1938) Z Cal 633= 

‘ . 14=12E0. 238^A-I.E.1939 CaI 286 

— .Scope-^Companies Act (as amended ir 
I and 230 (t) (e) — Company — Winding 

.... -I, .r..j -re "--irassets 

lebts ol 
'ID 230 
" •; 1532 

' g,Z-~''A>ietf‘—Mtantneof. 

1 1 tie meaning rif the word '‘av«et" in S. 53, Presidency 
Towns Insolvency Act, is limited to money or cash 
■ ■ ■ ‘ lisiribution among the 

• has not widened the 

• • ■■ • words "assets held by 

• I 1 by a Court" for It is 

Can be the subject of 
• * order far rateable 

■s so as to create 
* ' ■ tub!ect*matter of the 

• . me subject matter of the 

. only comes Into operation 

» and the goods convened 

into money, when the sale proceeds would come into the 
hands of the Receiver and could be said to 
be held by the Court. 27 Cal. 351, 18 Cal. 242 and 28 
Bom. 261. Rel on. {MeNair, /.) DkVA DUXTA 
SeROCi & p. Mittrr &, SONS. 

ILE.(1939)2CaI 143-184 10. 6S7- 
12 K 0. 866-43 C.W N. 1197- 
A 1.B 1939 CaL 530. 
'■ ' 8 63 (l)—Applirottt>ty and ttntlrttelim— 

ImrlveHcy jffilitatien by trtiiter~—Dttmttsal— Appeal 
— Payment ta trtriiler m exeeuhen luiietutnt *<’ 

retlaralisH at petition iy appellate 
Court— Eff’ert-^Paymtnt— If bad at againil OMaal 
Atngnet. 

S. 53(l)cf the Presidency Towns Insolvency Act 
' not to apply to notice of pre- 

petition which has been dia- 
• adjudication can folfow, but 

be restricted so as to ezclode 
of an insolvency peiiiion on 
fo’low. " here a peiiiion in 
■ by the creditor eierotinghis 

■ * ■ and amounts are paid to the 


shoaid be at liberty to raise or advance money in order I not constitute the attarhiny rrvdiior a secured crrdiior, 
to clear those gooJs lying in deposit with the Bank and ( within the irveanine r>f S S3 (2) of the Prr«idency T- 
to sell them and reimburse themselves. Upon bb e*a- Insolvenry Act. {^Beaumenl, CJ. tad ^ ‘ " 
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PBESY TOWNS INSOL ACT (1909), S 67, PBINOIPAL AND AGENT. 

BVRaMJI BoMANJI f Official AS^icnfp of bom concluded the article by requesting the Government that 
baV 41BoinLIt 506 the area «here iht- outj ias took shelter shojid be razed 

■“ S of Proof— Off ita! A'tttieeMtu to the ground by bimbing 

bhihingtAit troHta'lton to i plati after tns luitey— ^r//, thrt the article did not /all under S 4 (1), Cl 
P/ea th t tt tori pi ice he foie udiutieolioH and vntJtofI ief) or ( 1 (4) as it wa« only an honest criticism offered 
notue of presentation of petition— Onus «ilh a viea to per-uade Civernment to take drastic 

Under the doctrine of ‘rtlaiion back ' the property of action to stop kidnapping and raids and it could not be 


‘ ' ■ AJftson, 

* * * • Sama 

^ . ■ sb 65* 

made As from that dale the insolvent ceases lole AIR 1929 Fesb 6 

owner of ihe pcoperiv and cannot deal Aitb It Hecan 2Z—Pened of (■wo nienlAi exfinng token 

not make payment* to creditor*! orgive good and valid ffegh Court elosei for eivit ivOrk—APplieaUoa preten 
discharge* S 57r/the Art hnnever provides an (X Ud on reopening tfay—ff m time 
ceplion 10 the doctrine by affoidinp protection \ts bona AppliCaiionj under S 21 being in the nature of the 
/fi// iransactiors taking place between the rommence civil proceedings are treated as Ciril miscellaneous appli 
menl of the in«olvency and lie date oftheorderof canons Therefore when the period of two months for 
adjiidica<it/n in tho e ra e« where ihe per'on with whoi>i apr lying under S 21 to set a'>ide an order made under 
such tjansaction lakr- pl«ce harl no nr,lice of the prr<en S 7 exp res on a day when the Ifigh Court is closed so 
taiion of the petition by or against ihe debtor When farascivi work is coi cerned such appl cation if made 
the Official A'Mgnee has establ shed ihat > transaction on Ihe dav when the H gh Court reopens will be deemed 
within the contempla’ion of 57 took place afier the t» have been presented in time {Aldisien, J C, and 
commencement of the insolventy (heenus liesonihe Vir Aintnif /) «aRHAPI ^IKH SamachaK”. /« re 
person seeking to uphold ihe transae ion to prove that IfifflO 252wllB Pesb 65*AIR 1939 Pesh 6 
:t took place before tdjidication and that he had no PREVENTION OP CEOELTY TO ANIMALS 
notice of the presentation ofthepruvon Admialln ACTfXI OF 1890) S 6-C.’irr«er e/irrf 
the obyeetions fi’ed by him i* m uff itm to d. charge -Sending animal to Corokikan Sahhj—L'galitv 
the onus The obje tions ate mrre plead ngs (fySu/ft Ile'>id«« the punishment of the offender, ihePreven 
w* /) Official A*SiC*JtP KAW^Ht » non of Cruelty to Ammal* Ait contemplates two courses 
DHANtViMAL A IB 1939 Siod 361 a* affetnng the animal If it !•> incurable it can be 

”“"“8 67— ^eope — Rann fide paymec Is— \ nl dm— directed to be d'Stroyed otherwise it may be <rnt to an 
Companies Act S 227— Disttncii'in ^ee COaipaniFS mffrrnaryor io z tmeropete Butwherea Magi'ttaie 
Act ^227 AIR 1939 S(nd 199 directs a bollock to be vent to tl e Gorakshin Sabha, 

“—“8 60 (2)— Pension payable to ir«slvent by it laman oont* to a confiscatron of the ammal which 
Government— OrrTer In respect f f — PowerofCoin is not contemplated ly the Act (A»iee» J") 
PftEStDEhcv Towns insolvencv act 7 i 7 nAUcatsHNA r* Empfror ieS9NLJS56 

Avn 60(2) 43CWlf 1194 prjncIPAL AND AGENT Set alto CONTRACT 

PRESS ANDREOISTKATlONOr BOOKS ACT act '•s 18210 23« 

(XXV OF 1867) S Z-Poper—Maiufeito of a poliit Ae owifi— tuaiitiiy ta render— fletrt of agent, 

eat party— tf a piper Therepre entatives of a decea ed agent are not liable 

The word ‘paper’ in S 3 of the Pre«s and Regis ration to render an accoint to the p Incipal in the sense in 
of Books Act doe* not mean a newspaper of a reriodical whib the agent had he lived, might have been called 
naiore and will cover Ihe rase of a manife to W a ne« upon to do «o The Iialilitylo render accounts is a 
politifal party (Z' ** -~n\ rrtv*> • it,-*., 

Crown . •• • 

PRESS (embrg 

or 1931) S 4 .... 

ref itingto not 
What f* intend 
language which in I 

hatred and thus rev j v . 

promote das* hatred Cl (4) was never inte ^ ‘ “ • - ' 

does not cover the mere publishing of news 

Hindu Muslim not in temperale and . ■ ■ ■ 


language hy a newspaper in the ordinary < 

business when ihe a iihenlicdy rrlhe good faiih of the | 

report is not challenged and when there I* noth ng el e 

to show any inieniion In promote cl*** hatred thereby j 
r f.BMeand P'a hr //) PaRMANaVTV W -I 

Emperor 180IC 835s-ii EL 721« 

40 Or L J 497. 41 P LB 13T- 
AIR 1939 Lab 81(rB) I 
■ - -s 4 (1) (d) and 'b) — Scope of 

N\ here in an article pub I'hed In a newspaper, the 
writer pom erl out that people of a community weie 
being loriored harassed and constantly kidnspprd Into ' 

tribal terillor es h? outlaws whrv ab.er'nded fnlo such | 
terri'o les and further «upBe‘»ed that If a man crmiinit 
ted cruelty he vhoul I be bombed wiihont warning *0 ' 
that It may serve as a deterrent to cruel persons and be 


184 I C 495 

Aeeeunts—Sutt by pnnripal for—Anieiilidne 
to agent hy tnay of rommitiion on separate end / Jepen 
dent eonfrarl of igeney— Aigkt of agent to e’edst for 
tame v/hensutt tk'reen is barred bv lime 

In a suit by a principal against his agent for accounts 
in respert of an agency it Is not rermis Ible for Ihe 
defendant agent to claim credit for the amount of 
corninisslon or remnneration due to him by tfe prin ipil 
in respect of a d'flerent and Independent contract of 
agency the claim to which ha« become barred hy limiia, 
Hon Ii Carnot he held that the eu t being orre for 
accmtnt Ihectefen lant is In eflolijr enrhled to credit lor 
all the Items doe to himself irrespective of the fact Ihat 
a suit by him for the same nigbt be barred. Thereal 
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PSmCIPAL AND AGENT. 
qQKtion h not whether the wo’k of the agent ha« 
been con(ingou\ but *heihrr the contract le eon inuoat 
Where there u no «ut>-i9tmg right to account a« 
between thr parties in resp*ct of a prior, tnctepentitni 
contract of acency, any amounts due to the agent in 
Te<pect of that agmey cannot be tAken into account to 
reduce his liability in a suit (or accounts m respect of a 
separate contract of agency whi^h is an independent 
bargain between the patiirs {t’arajaritnar aiJ 
,1i/ur VaSASTA KAO ASANDA R*0 

r.CrtpAL Rao SETHU RaO. 1939 M W N 1046(2) 

* f- r—fiecii »f aitauiit ttlurntd 

tft'inci(til—Prinexfjl,nheH tHhllrJ to prttimiHaif 
dt rte. 


tnent of the matters obj-vied to and of what balance he 
claims to be in his favoar. (A* mind and Ckttttrit,JJ ) 
BaDRINATII UPAnHVA V. KtSHO KUVAR. 

6BB 49 - 12 B.p. 216° 16110.495 

Autkerity at aftnt — Praof. 

Where a person has been aciing as manager of a com* 
patiy lor a lung period and has been transacting all the 
bu'ine'S of the iompan> as *uch manager, including ihe 
acceptance and endorelng of the b-lls ol eachange of ih» 
value of several lacs of rupees, this fact alone 1$ suffi. 


PBOMISSOBY NOTE. 

paU. {.Ltack, C J and Madkavan ffatr, /.) Mahomed 
bHAtiSUUlN UaVUTHAKu SHAW WaLI-ACF&CO 

I.LB. (1939) Mad 282= 164 IC 163 = 
12RM4U = 4»LW 343 = 1339 M W N. 209= 
A I B 1939 Mad. 620=(ig39; 1 M L J 509 
Pakka adatia — fej niandi traiisaciion — Option 
as to buying or selling— Agent if bound to exercise 
ODiionnith instruction from constituent— Obligation 
— If can be implied from course of dealing* Stt CfiN- 
ikaCt-Pakka ADAliA. 41 Bom L B 308, 

Ay agent — If dl'poiiesiioii iy agent. 

A man's possession by his agent is not dispo'session 
by his agent. AlrVEKSE PUSSFSSION— AObNr 

OK CO OWNER. 1939 AC 136= 

A TTS sono-i>5 63(P.C.). 
■ • I ty ageni't 

or collecting 

rent front the tenants, bled a suit against ihe agent for 
accounts of rent of certain years As a result of the 
agent's negligence some of the rent bad become time- 
barred. 

//eld, that the landlord was entitled to a decree for 
the rent which ouing to the agent's negligence had not 
been recovered. {H'urt, AgC.J) llAMf OjHA p. 
KamjaTaN OJHA ISO I C. 61= SB R 328= 

11 R.P. 432 (2)- A.I B. 1939 Pat 17. 

■ -Pigklt anJ liaKilitttt af agint^Only fa etecunt 


Even apirl from the special rule of agency, the onus I 
Would be on <he agent who pleads a benami iran*action 
{yaraJaekarfar and Aidnr Kahmxn //.) Va^ANTa 

Rao Ananda Kao v Copa l kao Seimu kao 

1939 M.w N. 1016 (2) 

" ‘Daty of agent to accept business— Coor'n of ! 
dealing— Accept-ni.e on former occasions- If Involves 
agent in obligation to accept fresh business in future 
.See Contract- Pakka adatia. I 

41 Bom LB 308 

-■ Dutiei and liaiilill/t tf agent— Agent takea j 
liaife t« pjyint/r/rt. 

In a Slit by a principal against bis agent for accounts ' 
and for recovery of amount that may be found doe 
where the agent has not only been found to be guilty rf 
Improper and dishonest detention of Ihe principal's 
money, but has aUo been found to be guilt; 


af Penent dealing vntk pnn ipal. 

It is p<rl of the business of a guarantee broker to 
find out the position of those dealing with his princt- 


(2) SUkBlY. 

. Principal I can prose that he signed as <orety. 
See Eviuescs act, S. 92 1939 A M L J. 84. 

PBIVy COBNCIL B7LES B 9— Extension of time 
for lurnUhing ►ecurt'y— Power of High Courr. .JV,>C, 
p Code, O. 45. R. 7. 1989 Bang LB C68 (FB ). 

FB006D7BE. See PRACTICE. 

FB0MISS0B7 KOTB 


Xdahtlity under 
Note Inadmissible. 

■ ■ ' t'u»tfiifr»«efeii— AVeiVa/ in note af eatk entsidera- 



le plainti9, there Is good consideration for 
and the suit should be decreed. The 
Rierecircum'tanrelhat in the bodyofthe promUscry 
note It was stated that the amount was advanced * 

Is itituffiaent to Justify a dumissal of the suit. ■ 
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PEOMISSOEY KOIE 

ChanJ.j) HiRALALt- Mohammad Yusaf 

41PLB 49 

Intufficiency of itanp— Relief on origin^/ loan 

Though a promitsory note is not snff! t» cfatn«»A 
and hence inadmissible in evic 
stunted on the original loan n • 
of action the promissory note b 
of the loan A «nit or the not 

one on the d‘‘bt and relief be gr •• ■ 

DEvit nauratMal lyjaAMiiJ 123 

■■ •Deiility under— Exeeutant iigi tng at dtrteter 
of (ompany 

here in the body of the promissory note the defen 
dant promised to pay on behalf of himself and for and 
on behalf of a certain company but at the bottom he 
only signed his name on the stamps os'er which was im 
pressed with a rubber <tamp the words for and on 
behalf of the company and below the word Director 
Held that the intention of the defendant was to 
make himself personally liable {Mukkenea and Lahfur 
Rahman JJ) PHOBOUH CHANDRA ( ■ 

*> JATINDRA MOHAN CHAKRAVARTY 

< 

Liability under— Execution by e 
Hindu family 

^Vbere a karta of a joint H ndo 
money from I me to time for purposes 


PEOVIDENT rUNpS ACT (1925), 8 B 

3 Z—Fund held by Railway — Eguilebleeisign 
m nt by employe’— Vahatty 
An emp oyee of a KaiUay Company cannot create an 


tubt rtber—lf to be a dependent 

There fs no provision to be found in the Provident 
Funds Act which says that only a dependent maybe 
lawfn ly nom nated S 4 of the Act on the contrary 
clearly impi es that a nomination maybe made in 
favour of a pe son other than a dependent (Burn and 
Stodart,//) 


“3 B-dpplieab hty—Marwar 


eases allow an amendment of the plaint (Dhavtoond 
Rowland JJ) THAKUR PRASaO v AJOOHYA 
Prasad 6BES91-180IO SSS- 

IISP 603(2)-l939P WN 305- 
SOFatLT 321 
Liability under-^Maker 
esistmg form— Burden of proof ^ 

Instruments ACT Ss 20 and *i«i 

1939EaogLB 397 (FB) 

- •Liability under— Unducloted principal—Suit on 
• original eoniideralion 

The law IS well settled that the name of a person 
sought to be charged npon a negotiable instrument inust 
appear clearly on Ibe instrument itself It is not open 
to a party to say e ther by way of claim or defence that 
the person whose name appears on Ihe document as a 
party to the instrument was in realty acting for an 
nnd sdosed principal The name cf the pr ncipal must 


I b b applies only to Oovernment and Railway Provi 
dent Fund and not to the Fund of a private company 
Provident Fund monies stand ng to the credit of an 
employee of sncb a private company are the property of 
•* • th to his helr«, who- 

• • ■ onies are part of the 

** • be personal law of 

• (^tii JC and 

\Tyabit /) Mt lATlFANBAlr SAKINABAI 

ILE (I939)Kar 432 = 18110 770 = 

I 21 B S 2jO=AJB 1939 Sind 107 

' ' " 3 B— Scope— If delraett from St ISOuruflS! 
Suecesuo t Act 

S 5 of the Provident Funds Act does not in any way 
detract from the effect of Ss 180 and l6l of the Succes* 
Sion Act (lyadroorth /) SOMA Baj p CHELLAM 
1939 MWJT 280= A IE 1939 Mad 485 

■ S 6 (Xl—Deteated nominating certain perion 


(Sen'y) ASHUTOSH MlSRA P PROTIVABALA DpBI 
43CWN 399 

■ ■ 'Hote inadmiintle— Defendant admilling liabi 

hty— Decree if can be patted 

A decree cannot be passed on the ba*ls of a profile 

teed I a 
Chand 

, . 330= 

' ah 31 

PBOVIDENT FUNDS ACT (XIX OF 1925) S 2 
— CompaUory deposits — Esemption from attachment. 
See C P CODE. S 60 (1) (*) 1939 BingiE. 60* 


/) In the good! of STANLEY AUSTINCAFDIOAN 
MARTIN A LB 1939 Cal G42. 

3 5 (2 ) — Provident Fund— Right of nominee— 
lybenaeeruet—Sueeetiion certificate— Court fee 
The amount of the Provident Fund standing to the 
credit of a sabsciiber or depos lor nnder the Provident 
Fnnds Act rema ns his property t II b s death and does 
not vest In and become the property of Ibe nominee at 
the time of nomination Thenominee takes bysncces 
Sion after the death of the depositor and consequently is 
not entitled to get a succession certIGcate in respect of 
Ihe amoont wiihout payment of the court feeeayable 
nndn Art 12, Sch I of the Coart Fees Act (Tyab/i, 
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PEOVIDEin rUNDS ACT (1925), S 8. 
y.) Mbs. Daisv k^mp. /« rr 

I.LE (1939) Ear 359 = 18010 642 = 
11 ES 1SS=AIB 19S9 8tQdS2 

- — — S i—Afflicaiilily aiii t<fp‘ «( — Alittujl 

Biniht funj er co cptraht^ errJlt teeitiui, 

S. S o( the Provident Funds Act only appears to 
permit the extension of me application of the Act to 
(nnds established by an aathority or instilailon for the 


PBOV.IKSOLV. ACT (1920), S 9. 
to final iad{>ments, orders or decrees. The decision of 
the Insolvency Judge under S. 4 is subject to appeal 
under S 75 and cannot thus be said to be final (,BMe, 
y) KAKUbiNCHf Sake Krishan 

183I.C.63=12RIi.93 = 41P.LE 302 = 

A I B 1939 Lab 87. 

■S. 6 (b )— ef dibtor~ln(trenee from 


* ' ■ ALB 2939Mad*485 *bidi *as available to the creditors for realizing 

3. 21 •/, ' ‘l’ ""'P”"'!' »<1 .1 that .xan.I.r 

‘•Pro..ii.ni IaV a, i.tnrf b, S 2 (,) ol th; P.o- Jv » bnn j .a mon.J to 

■ j y. iv- . discharce his existing liabilities the transfer most be 


and 54. ^re PROMNCIAL IhSOLVESCV ACT. S 75. 

41Boml.B 1258 
■ ' ■ —3 ^ — Po’.ctrt of /tuolumy Court— Exttution 
tilt of iKu/ttnt’t preftrty of Ur eiftnititon of tniottenty 
ftStUoH—AfplifOlton if Ofieiai Brtttter for ordtr of 
rtfuni of to}* protttdt—Pffutr of Court to mote ordtr 
of refunds 


dii-.ijii <e>a->Aaas Lau oau. 
- — S 6 {X)—tfettce of tusptntton of paymmt — 

Strviee on eredilor ef notice of hearing of tHsclvtncy 
petition — It amounlt to. 

The mere service of notice by the Iii'olvency Court 
informing the creditors of the date on nhich the Insol- 
vency petition filed by the debtor Is to be heard cannot 
. • ■ ■ “ debtor to hiscr^itars 

(A’rsrw Alt and Sen, 


tion was admitted, tbe Insolvency Coart has full power 
to decide the application and to order a refund if It 
cocnet to tbe conclnston that tbe realitation of the sale 
proceeds by the eiecotion ceditor was oniusiified. 
{Aidur /laitotan. /) SbSKAVyA V. UaNCiaM 
(OrriciAi kecsiver.Nclloke). 


— — uS. i>, i.Xpi. uiru i—milou ntm lamiiy— 
Butinett-^UiUt by manigtr— Other mtmiert ttkmg no 
port in fondu'l ef iuiimii—itoiility to it ad/iidiealed 
iniotvente in rupect ef bHtineu eeili—Aet of intelvontf 
of monagtr^/f atl ef other mmiert at well. 


widest powers on an Insolvency Court and as such there 
can be no justification for bolding that it cannot sec 
aside a sale unless U is specifically alleged that it 
was benami on behalf of the insolrent. It can- 
’not be said that an official receiver cannot chal- 
lenge a sale or transfer unless it happens to fall 


debts of the business who are In control or manage- 
ment of It, or who have acqalesced in the course 
of tbe business In which the pailicolar contract 
was entered into so as to warrant tbeir being 
treated as parties to the contract. Unless there is 
a personal liability in respect of a debt, there is 

• ■ The 

• • lien 

.• part 

■ ' '• ■ rthe 

* ■ . ' ■ ' . ated 

■ _ ■ »g«r 

• ■ ' - ■ I, ency 


debtor and tbe debtoi'a estate on the one hand and the 
claimants against him or it or persons claiming under 
them, Tbe decision Is nut binding on a person who was 
not a claimant before the Insolvency Coots. Tbe faa 
that he appeared as a witness m the insolvency psoceed- 


* • ■ > e p ated 

• • ■ ■ ■ ■ has 

never had any dealings erptess or implied and for an act 
which he had never commuted cr acquiesced in. 
and Stodtrt^ /y.) CHENANA GOWD P. OFflCIAL 
RECEIVER. BeULaRY. 60 1. 857. 

B. 9 iXf— Creditor t right to present petition— 



m 


sgl the yearly digest, 193s 


PEOV. INSOLV. ACT (1920), S 9. 
refer to the presentation of the petition, but it refers to 
tbesLtof insolvency on nbich the peution l«tobe 
groundeil. The ordinary construction ol that clause 
would be that a person is noi entiUed to institute a pen 
lion for adjudicating a debtor insolvent u^k^s he 
establishes in/er aim that the act of insolvency look | 
lace mtitn three mmChs before ihe presentation of his 
petition That clause does not prescribe any period of I 
limitation nithin which the peiitiontng creditor is lo I 
present his application, and therefore S 5 of the I imi 


PEOV. INSOLV. ACT (19^0), S 28. 
insolvent cannot aniomaiically bring about the annul- 
ment of the order of adjudication. {.Ntyogi, J ) 
UlSHAM CHAND S' KlSANUL. 

ILE C1939)Nag 478 = 18210 

HEN 608 - 1939 N L J 96- 
AIE 1939 Nag 103. 
'■■■ S. 2^~ Ability ta pay dtht! — Tot — Pasumen cf 

unitgitidaud asms. 

Mere pre><nce of unliquidated assets does not neces- 
sanly prove that they are capable of being liquidated. 


3. 9 dispasme Prapjly I P^o*'**® sofccieni money lo discharge his'deb-J, yet if be 

todiftai srtditors-^Actefmsolvtney—mtnoccurs has no liquidated assets with which to pay hiS debts at 
, , Li»L. debts 


donee and not when the debtor mahei a report of the 
gift for mutation to the pain an {.Tth Cktnd J) 
blNGHAo rHlRANilLAl. 18210 456- 

12RL S7-41PLE 3S5-A1B 1939 Lab 35 
I Sg 20 and 28 v2)— ///«*/« famtlv—lasal 
Vtney of (aikir—Attachmsnt of ton 
~^SaU of sons' shafts by Offittal • 

rights of attathmg (rKtiler—AtPui 
rtttif^f ffiof to attatkottni^p/fiCt 


The 

• • • . • . >periy 

• s not 

, , .rdleti 

. • . • ow in 

each particular case is whether he possesses sucii reahxa* 
ble assets, as can within a reasonable time be made 
available to meet all his liabilities Where the as*ets 
realizable at the instance of the creditors are much leas 
than the debia due to them, and there is no reasonable 




with the sons' shares If ihe *< 


‘ai anything by liquidating 
be htld that the debtor is 
' , • in the meaning of S. 25> 

t J/,) BHACWAN DASf. 

■ LB. 11939) Lab 408 = 

* . ’ -A IB 1839 Lab 349. 

ot be confg'ed I ‘ ' ^ 2b — Crniitor prrtang art of snsoluncy — 

jt adjudicated I dekl~-£,Tfi»rrtttt<t—JMr^f 

*..t ... Ihe 1 Court. 

• ■ . . .i-at the 

. * . > I , editor 

. . • ... 'Act. 

, .... _ . Iijve 

■ * -..tof insol 

’ . * ■ ■ . . . he is able 

* • • . • : Court is 

. ■ • as to his 

. . . . a • ■ ■ ion [Ttk 

. • ■ ■ . .‘IASS' Md. 

• • • ; Lab 408= 

. r. . : Lab 3i9. 

• ^'Pi~AtUr acquired prepsrty—lnsolvtut pif 
msttod by Offeial Assignee or ereditors to trade— Person 
advanteng money to insolvent for carrying on business— 
Het rtghs to prior tharge ever that of reettser. 

If the Official Assignee or creditors hare permitted 
.L. ‘claim upon the per* 

. • . e ^ . him with stock In* 

.... ■ •... ■ irpose of carrying on 

fi. ...I" • .- ....I., iken and applied for 

. . • ■ ...... . . . . .jr, Their ob]eci in 

an application for discharge having been made by the 1 aliowiAg him to trade must be taken to be with a view 


VenkaTACHELaMaVVA. 1939MWN 270= 

49 L W. 422 = A I E. 1939 Mad. 438 
. ' Sg 27 and bZ— Application fer disehsrgi — 

Silention of lime— Paw r of Court-~ Annulment if 
automatic after lapse of time fixed. 
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PEOV. INSOL. ACT (1920). S. 28. 
to obtiin tome advantage out of the lurplos ptofits 
which have been acquired when the trading is over and 
all necessary outgoings incident to the trading have been 
paid. Tbeclaim of a peron who has supplied money 

AH 

298=* 

• 18S. 

Ss. 28 and W—Dtcrte under O, 34, R (i,C. 
C^e — JuJpnent defter — Imetvent — Right »f detrtt- 
hstJir to extrute Au decree 

Wkat sub S. (2^ of S. 2S of the Provincial Insot 
vency Act prei ents is the eaecntion proceedings or other 
proceedings by a creditor, and sub-S (6) provides that 
a secured creditor is exempt from that bar imposed by 
sub-S. (2j. The words 'otherwise deal with his secuniy’ 
do cover the application of the decree holder under 
O 34. R. 6, C. P. Code, and a secured credi'or is 
entitled by this sub-tecilon to obtain a decree audio 
decl with the security by the method allowed by that 
rule Tne debt due to a secured crediior is not a debt 


reeeiur. 


FBOV. INSOL. ACT (1920), S.28 
Bala DaSSI. 184 1.0 69«12BC 200= 

A.I E. 1939 Cal 279. 
‘ S. 26 —Proeeedmgt agatns! insolvent — Adtudi- 

eattm ef mortgagor during pendency of mortgage suit 
~Oecree and sate after appointment of receiver— 
Recetver not impleaded— Receiver, if bound by sale, 

I Where during the pendency of a mortgage suit, 
I the mortgagor was adjudicated an insolvent and a recei- 
ver was appointed and thereafter a decree was passed 
and the property was sold, it was held that the Receiver 
. alone (o whom the equity of redemption had been 
assigned by the operation of law, had the s'^le interest 
I in the subjeci.matier of the suit, and as such any decree 
passed in proceedings to which he was not a pariy would 
be a nnliiiy and he would not be bound by it {PollocA, 
I /.) Indian Cotton Co., Ltd v. Ram Charanlal, 
183 IC 97 = 12BN 48 = 
1939 NLJ. 202=AIE 1939 Na g 128. 


S 26— Scope of— Decree against Hindu father 
and ton — Attachment of father's and ton's interests in 
family preptrUts — Subsequent tnsolteney of father— 



I son's interest, being vtior >o the father's iniolvency, 
I destroys the OfRrisMfereiver’r Iiehr it anv tn 


perty of the family applied for execution of the decree 
by sale of three fourth share of the non-insolvrnM in Ibe 
attached property. The receiver opposed the applica 
tion but hia objections were disallowed on the ground 
that the rights of the receiver could only be eierct*ed 
subject to the rights of the allacfaing creditors. The 
execution was thereupon ordered to proceed. B, Ihe 
second decree holder, who had also obtained money 
decrees against the insolvent and his co sharers and had 
applied for execution of those decrees, claimed rateable 

distribution. 

Held, that as the receiver had not exercised hts 
powers the properly whrh had been stiachcd and sold 
must be deemed to be the p * • . 

debtors and hence the second * ' 

to claim rateable distribution. • 

Chose, JJ) Hara KwSHh 
Y.D. i93»-^3 


most necessarily be di«nii«$»d. (Beaumont, C./.) 
JiHANClR ruhSrrji*'. KaSTUR Pannaji. 

ILB (19S9)BDm 493=41 BomLB 68S= 
A IJC 1939 B03l 844. 

3 28 (2)— Scope— Insolvency of Hindu fatter— 
Son'’ shares— Attachment by creditor— Subsequtnt rale 
of sons* shares by Official Receiver — Validity as against 
attaching creditor. See PrOTINCIal Insolvenct 
ACT .*:s 20 AND 23 f2). 1939 M WJT. 270. 

■ S Z6{Z)—Seope~/nsih-eney of Hin/u father 
—Sont' tkare—PreteedingtIo attach or sett— Leave of 
fneatvenctCourt—lf nece’siri—At’oehmenl orsat-of 
sons skarts if errdiiert—Potper of O^eial Reeesser to 


\ 
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PEOV INSOL ACT (1920) S S 


^PBOV INSOL ACT (1920), S 37 


tbal pioceedings cannot be taker " «— ~r* 4 , « «• — ^ ^ intended 

interests in the family property . _ proceed 

Insolvency Court The right t ' b^en duly 

only exists so long as the sons 

property exist If the interests of the *ons have been I ■ 

sold or if there has been a lasvfal attachment, there E ■ •' 

exists no property over which the power can be exer ' ■ 

cised by the Official Receiver (LmcA, C J and llEil 608=1939NLJ 96= 

Svmayia, J ) ARUNaCKALam CHEniAR v Saba A-IE 1939 Nag 103 

RATNASI ChettjaR I L B (1939) Mad 685- Ss 34 and 28 (7)— «/ 

1939 M W N 367*49 LW 5I6= The effect of the Provincial Insolvency Act is that the 
AIE 1939 Mad 572= (1939) 1 M.LJ 889 insolvent as fiom the date of the petition is civilly dead 
— S 28 (2) — Vttung tttJlee€ivef—Oj>nershp»f and cannot alter the petition enter into any transaction 
property tn re<pect of his properly which will bind the OfBcial 

Whereapersonisadjudgedinsolventandhisproperiy Re eiseror biscrediiors Any person dealing nilhthc 
becomes vested in the Official Receiver under S 28, insolvent after that date does so at his peril The clear 
legally the receiver and not the insolvent IS the owner of enaccmenC that an Order of adjudication shall relate 
the property {Bkiee,J'\ HAM RaTTAN » FazaL back to, and take effect from, the date of ihepre«enta* 

Haq 41PLE 816 = A IE 1939 Lab ru„_ 

' -Sa 28 (2; and 2 (d) — What propertut 
Official Kefeivtr 

S 28 (2) read with S 2 (<() of the Provincial ‘ • 

vency Act makes it clear that all the property of an OFUCfAL RECtIV£R 184 I C S30=12BL 206 = 
in<olvent whether within or wiibont British India ve«ts AIB 1939 Lab Si!4(PS) 

in the Official Receiver B tfemm) OFFlClAt Ss 35 and 37 — Order of annulment— Cautian 

Receiver, Aj&iER w Alla Rakha Yusuf to be oPeerved 

1939 AMLJ 73 Orders of annoloient should be very carefnlly worded 

3 2S tl)-/’,,™-: i,n«< It It fit,, t, Coorl annuli iniolvan^ pitmiitp, 

Imfitui Bitl-fftiiliU /!ii,vt,r-,mt,r,tlBt,t Jf “ l-sra l>'P » Hn 

MmAH.S Z\{ZHl)~l!ul„,it„,iu,J„ • nec.isar, lo mal, p,o,,s.on fat jhal iilo Uppnnlo 

I( an an plojnu of Jhu Imp-nil Bant o( Iniii.koii ">'»>*•> ranbar a Coarr itold bavaj char? about 
anntlad to i pant.ot, andat lha Pan., on Fand Rola, and ‘"r"'’' '"a 

Rasulat.onaltamadandatS.JKJXDol tba Impanal Tl RaMDavai. B hIS 

Eafltol Ind.a Act ti adiad.cattd iniol.cnt il-a, hi. KaR?A v(l\l Ra»“is^^ 

ictitcmcnt bn pennon a. Mon a. ii^bacon at paraWa at ’‘"H FCfBHAH , KaRBAiyaML Ka.ntlSHati^ 

' —S,tfr—B»gut tharaeler of petitioning 
— Appticalionie / taiiae adiudicaiion on 
taintainj‘‘ilily^Bi*’deii of proof 

tnoneysso coming to hand {.Derhythire C J and\ An order of adjudictiion cannot Je annnlledonan 
ffatimAli, J) IMPERIAL BANK 
SOCIETV LTD V SaNTOSH KUMAR P; 

4 : *.. . 

S 28 {S)~-Seeured creditor —A ’ 

iniolvent to secured creditor, after 

Validity caiionr-- 

Phoogh an order of adjudication does not affect the merely ■ 

rights of the «ecured creditor over the property secured fH«>«wn 

vet a sale by the in<olvenl to a secured crediioi of the ^ , j v . 

’ ‘ c V ** 35on the ertiund that the order ought not to have 

, a y been nude ^Aunhi Baman /) CHINA Jogavva «• 

a , Satvanarayana 50LW821 = 

. . . 1939 M WN 1203«=(1939)2MLJ 753. 

■ • ' S 35— 3're^r— Fut parte order of adjudication 

■ill* • • patted an tatt Saturday being clearance day— Propriety 

1 _ * I ' ' ’S *1 • - af—Ltabiliiy to be set aude 

• a' ' ‘ ‘ Under S 3S of the Provincial Insolvency Act, the 

■ ■ J appellateCourt is competent Id consider the propriety of 

■ ' . ' ! • anrx^efrorderof adjudication An rr ^r/r oider of 

^ ' — Bj 29 and 37— Attachment of del/or’s pioperiy adjudication made on the la*t Saturday which is a 
- c'd-*-* • • » pioper day and h therefore liable 

seal Judicial work is presumed 
• a clearance day {Bictandand 

• I DaYAL Ba80 IaLp IARHU 

HtLT 768 -1939 P'WN 699. 

" 1 ment of adiudiealien—lnterpreta 

g Z^—ffon publication m the t<i*tlle—/f affieeti\ dan of order— Aisenee of onafpoinUe andpestiiig— 

validity of adiudieation and suicefuent pr -e ' ' ■ 

Neither the validity of the order of adj 
of the proceedings subsequent thereto c » • 

publication of the notice of the order oft. -■■i.i-w 
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PEOV INSOL ACT(1S20) S 37. 
be distnbaied among't Ihe *chedoltd crtdiiofs’ and 
there Was neither a vesting order nnr the appointment 
of an appointee, ibe order only means that the Conit is 
innolting an inrolvency. but ts providing that there 
shall be no reverter of the properly vested in the Recei 
ver under the receiving order to the debtors, l.ni that 
the property is to be sold and the proceeds distributed 
among't the credi'ors. If there was bslande it would 
gototh'e insolients (Stenf, C.I end C/ertt, J) 
MEGMAjii.V. D BHaKE 183 10 316=- 

12BN StrsigSSNLJ 18)>» 
AIR 1939 Kag 203 
Ss. 57 and 43 — Annolment ol ad}uuication — 
Power ot receiver to Sell insclvent's property Stt 
Provincial Insolven’cy act. bs 43 ami 37. 

ILR (1939) l^li 275. 
- — Sa 37 and 43— Offieial Rtctittr e( tH 

iolvtn’'i efpr\ittd iy Court — Anuutmenlo/ 

adfuditalion prior to attual exttution of talt dttd~ 
viltd~AnHutmiM if eauld hi uiid tn faiouro/ 

tnielsmt 


acts left Incomplete on 'he date ol the annulment and 


PEOV.'INSOL. ACT (1920), S. 41 
Receiver, Fekozepork Dt 

I.LE (1939)I,ah 429«41PLR 78 = 
AI.E. 1939 Lah. 183. 
' B 41 — S((end appluatioti for dtscharsc — Caw 
ptttHcy— Right to absotute mschargi. 

When an insolvent applies for discharge within the 
period specified in the order of adjudication and his 
application is refu ed, be a not precluded from making 
a fuither application lot disr-harge and so remain undis* 
charged for life A person was adjidged insolvent on 
27—11 — 1V27 and was allowed one year’s time in which 
to apply for discharge In 1928 he applied for eatension 
ol nnie. An inquiry was ordered to be held in the 
matter which disclosed that during a period of nearly 
eight years of insolvency, the creditors had succeeded m 
recovering only five pies in the rupee. On 4—1 — 1936, 
he was granted a discharge on condition of his paying 
Ks 1,000 to the Creditors withm two years This the 
insolvtn* failed to do On 26—4—1938, he applied for 
an absolaie order of discharge 

Hild that whatever be the facts, the insolvent ought 


An Order of dischatee is not invalidated in con‘e* 


A I B 1939 Oadb 55 
8. i\—Abuluii rifuial to grant diuhargi—lf 
fuAifiid. 

An ab'olute refusal to grant an order of discharge is 
not tdiiified by b 41 of ihe Provincial Insolvency Act. 
iZia ul Haian and Ilatnilton, j; ) RAfiRt NATH v. 
Ram chan ijra. 14 LtlcR 442= 179 I 0. lOOl- 
IIBO. 219 = 1933 O A 231 = ig39 0LR Il0= 
1939 OWN 193- A I B 1939 Oudb 129. 

- .3 41 — Co-idiiianal dutkargf—OrJtr tha' future 

earnings skjutd it dtp 'Sited in Court — Propriety. 

In the absence of evidence to show that since b{s 
in»o!vency me insolvent ha*, o ■ 
income or has acquired or is liki 
perty a conditional d>'Charge 
deposit all his sub<eqaeni tarn in . 

properly in Court is not good, 
the whole of a mart*# earnings 8 
and after acguiied property In 

which ought not to be made I . 

very motive which moves a man to attempt (o obtain 
inromeoT to ncQuire propetfv! it has the rRect that he 

.. 11 • DUl 


: ■■ ■ • 71= ' 

■ . 68 

Sg 41 and Ml— Order suifending duehargt 
until debt! are fully paid — Legality 

An order suspending an in<olvtnl'» dWharge until 
such lime as his scheduled debts are fully paid, is illegal. 
The Court must grant an absolute order of discharge, if 
the insolvent pays 8 annas In the rupee and is not guilty 
of the miscohdact Ipecified In 3. 42 of the Provincial 
Insolvency Act. (Skemf,J.) FleminOo. OFFICIAL 


1939 N.t.J. 96=A IB. 1939 103> 

■' ■ S 4l(2)(c)— C“e"'7r«rri»'»* Order of diiehar/t 

r—CoHfitiontbat erediton may rtteitr due tf m time, 
until they teeo’ne irreeei trah/i—t’aliJily ef. 

b 41 (2) (e) of Ihe Provincial Insolvency Act does 
not losiify the Insolvency Couit in passing an order dis- 
charging the insolvent but at the same time leaving him 
liable to debts incurred before insolvency. That would 
defeat (he object of the adjodicaiivn in insolvency which 
IS 10 free the debtor from Ihe clalmsof his existing ere- 
(liiors, which are to besati'fied out of the property of the 
debtor which Ihe Court takes possession of and dirtri* 


Bs 41 (2) (CJ and 42 {\y—Dilciarge—Suipen- 
tien of order for monlki~Hfett of— Matters to be 
I looted into iefere an ahio/ute order for diukarge It 
mode. 

The only conditions that can be imposed orderb.41 
(2) (r) of the Provincial Insolvency Act are condi'ions 
with rc'pect to any earnings 01 income which may after* 
wards bmme due to the in'olrent or with re-pect to his 
after-acquired property, tils net possible to Impose a 
condition that the \nsoWent 'hall pay any specified pro- 
portion of his debts. AVhere sn in-olseni's debts exceed- 
»d Rs 18 000 and his total assets realised were a little 
above Rs 50 the Court was obliged under S.42(l)(o 
refuse an absolute order of discharge, unless the tnso 
vent satisfied the Court that the fact that Ihe 
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PB07 INSOL ACT (1920). S 42 
were not of a value equal to 8 annaa in the rupee on the 
amount of bis unsecured liabiliiies had aruen from 
circumstances for which he could not justly be held 
responsible The operation of an order of discharge 
can only be suspended after the order has come into 
existence {Burn and Stodart JJ ) SEETHarauappa 
V Ramappa 1939 MWN 975 = 50 LW 632= 
A IB 1939 Mad 890»Cl93g) 2 M L J 555 
■ " -3 H—Appltraliun ler diuharge ky tnteiveni 

legal prat “ 

parties— 
from pra 
Accord . 
licence of 
only till hi 

An Insolvency Court has no jurisdiction toimjMsea 
penally on the insolvent in the shape of suspension from 
practice The suspension is the result of the Rules 
framed by the High Court and the scope of the Rules 
cannot be extended either by the agreement of the parlies 
or by the order of the Insolvency Court On ihe baMS 
of a statement by the insolvent that be was prepared lo 
deposit with the Official Receiver Rs 20 per mensem till 
his creditors got 8 annas in a rupee and that in defao t 
of any payment be should be disallowed to practise as an 
advocate which was agreed to by the creditors and the 
Official Receiver, the Court passed an order of condi 
tional discharge for six years subject to the condition 
that the insolvent should deposit Ks 20 evety month and 
also ordered that in default of payment, he should be 
liable to suspension from practice as provided by the 
Rules of the High Court According to the insolvent 
his proved debts amounted to Rs I8t 8 0 
Held that the order was not in accordance with law 
and was one which was not fair to the parties The 
Court was dealing not with an application under S 38 
but with the insolvent’s application for discharge and 
for that purpose the Court was bound to consider the 


PBOV INSOL ACT (1920). S. 44 
In view of the wide powers conferred upon the Court 
by S 42 the Court has power generally to review any 
questionable transactions covered by that section which 
are in any way relevant to the insolvency even if such 
transactions could not be expressly avoidednnder Ss 53 
and 54 of the Act {Edgley J) ABDUL SattaR v 
DikajporTradinr AND Banking Co Ltd 

A I B 1939 Cal 490 
^ S Transfers prior to tnsalveney— 

"ourts to examine the 
or after insolvency 
the insolvent prior to 
of S 42 (!)(/). But 
egarding the alleged 
fraudulentiransfers upon which the order of discharge 
can be refused and the Judge should not take into coa« 
sideration conduct which could not have had anything 
to do with the bankruptcy either in producing it or 
affecting it in any way after its commencement \\ here 
howevei the transfers effected by the insolrent have 
considerable effect upon the insolvency, then an order 
refusing discharge can be based on such transfers al 
though they mi(,ht have been effected Jong before the 
application for insolvency (Edgley /) ABduL 
•vATrARt- DlNAJPOR TkaDIMO AND BANKING CO , 
Ltd a IB 1939 Cal 490 

» - S 43— Annulment if autotna ic after lapse of 
time fixed See PROVINCIAL iNSOLVESCy ACT, SS 27 
AND 43— APPLICATION FOR DISCHARGE 

1939 N L J 96 

■S 45— Annulment— If can be used in favour of 
insolvent See Provincial Insolvencv Acr, 37 
AND43 — Sai c uv Official Receiver 

1939A WB fOO)17-1939 OWJJ’ S2 
— — Ss 43 and SI— Annulment of ad/udieation— 
Power of Peeesver to sell insduntt' property 
After the annulment of adjudication under S 43 of 


Provincial Insolvency Act is generally understood to 
mean the amount actually m existence available for 
division among the creditors and it does not include 
future assets (Sk mp /) FLEHING v OFFICIAL 
RECEIVER. FEROZEPORE DT 

TT T» fiQtniTab ao<i = 4lPT»B 78«- 


• \ 

Raniv Sawana Ram 184 1 0 472 = 

12 BL 229(2) = A IB 1939 Lab. 300 
Ss ^^(2) E/feet of order of discharge 

—Creditors' remedy 

Under S 44 (2) of the PrnvinciaIIn<olvency Act, the 


him, the onus of proving fraud In respect of tho^ 

transactions Is on the creditors (Edgier J") ABDUL 
SATTARp DIHAJPUR TRADING AND BANKING "O 
LTD A LB 1939 Oal 490 i 

— . 8 42(1) (i)—Traniaettrni not tsvadaile underl 

Si Siond^—Power of Court toretnew I 


of discharge does not terminate the proceed ngs, the 
crediton are precluded by S 28 (2) from enforcing their 
remedy in anj other Court or >n any o her manner except 
In the Insolvency Court and In the manner prov ded by 
that Act (Niregt, /) BiHSAM CHandp KiSaN 
LAL. 1J>B (19S9)Nag 478-18210 214- 
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?E0V. INSOL. ACT (1920) S. 61. 

llBjr.508- 1939KI..J 96= 
A LB 1939 Nag 103 
'' 8. 61 — Scepe—Atta<hifij' dtertt Adder— Sait tn 

exefulren alter admtsuen of tnotietiey fettUen— Right 
to retain eoiti out of eneneyt reaheeJ hyexrtmtioit 
tale— Other dreree holJeri—Rositli'n of, 

lYhere nioneys are reah-ed in the course of an c*e 
CDlion sale of the insolvent*' property after the date of 
the admu'ion of a petition (or in--oIvenry, e\en an atta 
chieg decree bolder is not entitled to retain the • nsts ont 
of the moneys realised by him in such extcntion and 
derive the benefit of the eaecotion as against the Official 
Receiver. Ko dutinction can be m.de between an 
attaching CTCditor and other decree-holders so far as 
S. 51 of the Provincial Ins'lvency ^ct is concerned. 
{AUur Raintan, y ' 

Receiver, Nello . ** * . 

18310 441= . ... 

49L... ■ ■ ■ 

S 61 [S}—APflieaii/il^-A/flrtgate tuit— Final 
decree and order for lalt—Suhie^umi miottrency of 
mortgager-sale in exteutipn—Ofielal Receiver not 
trough! on rieerd-'Qam fide furtkaur—Jf protected— 
Title of exeeulien purchaser ai againil reeeiver and 
vendee from him. 

S. 5l (3) of the Provincial Insolvency Act does not 
apply to a purchase in execution after adjodication 
which vests the property in the Official Receiver. Where 
vobseqaent to ihe final decree and order for tale in a 
reorteage tmt the mortgagor is adjudicated insolvent 
but owing to ignorance of the insolvency the ' 
Receiver it not brought on the record in execaiic 
the property it purchased at the execution tali 
tona fit purchaser, the purchaser does not get 
title to the property at agairst the Official Receiv . 
purchaser (rein the Utter subsequent to the eale ... vav 
cntios It makes no difference that the decree is a I 
mortgage decree and not a money decree. The fact j 
that the execution purchaser buys the propeity tn good 
faith and without knowledge of the in<o(vency cannot 
protect his purchase under S, Sl^‘" 
has reference to a stage prior 
{.Wadnuorth. J") ANNAMaLAI 
MANAN CHETTIAR. 

■ 1939 M.WN. 445“ Ai 


PBOV. IKSOL. ACT (1920). S. 63. 
i^Bhide, /.) Jacannath acgarwal V Special 
Official Receiver. 41 F L R. 706 

Ss 63 and Applicability — Fraudulent 

transferor preference— Mortgage to creditor executed 
under thuat of legal proceedings — If voidable as frau- 
dulent preference. 

Where the debtor executes a mortgage in favour of a 
creditor as a te'ult of pressure which the mortgagee who 
hona fide creditor of the insolvent brings to bear 
upon him, there is no case of fraudulent preference So 
long as there i< a threat of legal proceedings to avoid 
which the debtor makes ihe alienation and so long as 
bis dominant motive is not to fraudulently prefer a par- 
ticular creditor the validity of the alienation cannot be 
challenged under Ss 53 and 54 cf the Provincial Insol- 
• xistence of the debt is 

) Krishnan Chet- 
60 L W. 771. 

- tnct of — Last remain- 

mt pmyoty amnauu uy injoutiit 

For a man practically in a state of insolvency to 
alienate his last remaining properly and that only an 
expectancy to a relative for a sum only part of which 
was paid would Indicate that there was bad faith and 
the transaction must be 'et aside under S. 54 of the 
Provincial Insotvency Act. (Slemp, /,) OFFICIAL 
RSCFlVtR. SaBCODHa V. SOLTAN. 184 I 0 463 = 

12BL 224 = 41 F.LB.190=AX.B. 1939 Lah 322 

I i.i S %i—BuTdenvf proof. 

Under S. 53 of tbe Frevlncial In<oIvency Act, the 


I ' ^ ■ 

— B 68 — Deemon setting aitde trantfir—titt 
iadinxi—llnproted eensideration for transftr—If tan 
it prated at unseeund debt. 

A decision of an In'olvency Court, setting aside InsoN 


S 62— Ceils of eitculion—Chargi—Somt only'' 
of properties sold if Rtetivtr— Creditor’s right tosnOre ' 

Under S. 52 of the Provincial Insolvency Act. a I 
Creditor is eniitled to the costs o 
costs of the execution, and he has 
said amount on the properly relea 
Court to the receiver. If the 
portion of such property or only 
Items of such property, the whole of the sale proreedv or 


' S,6i—Freudutinl transfer— Cash eonudtraUon 

advanced — ft ean te proied as debt. 

Cash Items of consideration in Irasfers set aMde by 

r - — . jj ..-„j -I ijie lime of e'xecution 

• allowed to be pioved 

.. . . ed for Ihe purpose of 

•,/) jiaiChandv. 
• • ■ \.I.E.19S9Ltb 146. 

. Ss. 63 ftSd 6i.— Fraudulent Iranifer— Prefer- 


■ M — 8 62— Judgment deitor adjudged iniolrent after debtor in making the transfer intended to defeat tbe 
sate and before III eonfrniaiion—Sols eonfiemid before claim', and the transferee bad knowledge of such 
receipt of order staying ttt confirmation— Deeret-h^dei^t Intention, if the only purpose of the latter is to secure 
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.go K9 e . rv J 

appeal 

.S£ 

an Insolv _ „„„ ^ 

ACT, i' S 4 53 AND 54 1939 A W E (H C ) 316. 

■ "S ^Z—Scope—ObjecUon totr4>*sf*r wtdtr S 6-*, 
C. P Codt~Matnlaina'>tltly 
It IS doubtful whether an objection to a transfer 
based upon S 64 C, P Code, is properly vfit 


-oj Kj\j — /idiiiiionai Hecetvtrfor 

iptctal 6urf)ost — t •** 
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PEOV INSOL AOT (1920), S 76. 

In.ce. P *:“L 636 = 

. _ . ■ Lab 39 

■ at alleged 


delegated to him under S 80(4), Provincial In«oltfency 
Act) the receiver has to decide whether the alleged debt 
was actoally due and if so, whether the whole or a part 
of It was unsecured When after an inquiry into these 


scuiiceived.or the order passed by him ultra vtres 
i appeal against the receiter’s order lies to the 
stnct Judge under S 68 at the Instance of the credi 
who IS an aggrieved person (^Tei Ckand, J ) RAM 
1 Rattak k tALA Dima Nath 

• ■ .ah 460 

cetver — 
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ie right 
et aside 
Recei 

ver {TeA Chared, /) KUNDA SiNCK v OFFICIAL 
RECEIVER Alfi lB39Lah 499 

S 59— Suit by insolve 
belongv to him. having been s 
father— Power of Official Recei' 

PUNJAB Custom (power to ( 


^ M j.h iAaU I 

1939 MWN 130 = 49 LW 23= 
AIR 1939 Mad 374 = fl939> 1 M T. T R8 1 


"■ 'S 60 (2)— •S'lifr < 

— 4«omMig ettemier af 

adiudieahen—Ffeel—Puniai Alienation of L ‘ 

S 16 

S 60 (2) IS intended to supplement S 1 
protect the interest of the insolvent by saving t> 
tion of enactments prohibiting the execution of 
or orders again«t the immovable property of 
vent even after the property has vested m the receiver 
and must therefore be held to apply to ’aleof insolvem’s 
property by the receiver Such a *ale being made in 
enforcement of an order of adjudication S 16 Punjab 
Alienation of Land Act, which appli” to«en>iion of 
decrees or orders of Court against land belon" ■' 
member of a notified agricultural tribe apptie* 
by the receiver of the land belongiHR to an 
who IS a member of *och tribe In consid 
app\viation cA S to staib a sa'«. 'be stit. 
insolvent at the time of the sale of the property has to 
be taken into consideration because there is no reason, 


— -38 75 and lH—APPtil—Limiation—Starttng 

pofiet—Comptoini to Magittrate 

A Court has to record a finding and make a complaint 
under S 70 of the Provincial Insolvency Act ft i" only 
against the combinad effect of the order that the petscm 


! — 3 75--Contfraeli0n end teepe— Order of Dis- 

friet Judge rn appeal froen order of Suboritviate Judge 
ev _ j r* r- i^iiy — Second appeal to High 


itrict Judge on appeal from 
ordinate Jnoge under ^s 53 
• nsolvency Act are final and 

I arpeal to the High Court 

, 75 of the Act, which deals 

not prohibit temporaryalienafion of land '« »» | »»“> dcoMons ofthe District Court on 

irt In such 
rters made 
I t > cover 
jma'afan, 
ClIEKAR 

1258 

S 66(2)QMhe‘^Provmaal Insolvency Act does not S 15-Order of District Judge-^Sjeond appeal. 

P— '' 75 the order of the Distnci fudge on appeal 

a . , .... ^o second appeal is therefore competent 

I q • .. •. 1 KiRPAkAMr SAWANA RASt 

c . ■ . 184 10 472-J2»L 229(2)= 

A I.R 1939 Lab SOO. 
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PBOV.INaOL.ACTC1920),S 75 

— ‘S. Ib—OrJtr fjutJ in fin! tnilante iy receiver 

—Xevhien. 

Where ih; order passed ID the first instance by 
the Keceiver iind not by a Court subordinaie 10 the 
Disiiict Jud^e. revision under b, 75. provincial Insol 
vency Act, does not lie. The revision boaevermay be 
Heated as havtrg been made under S ll5, C 1*. Code, 
read nub S. 5, Insolvency Act. iTet Kam 

Rattan p. Lala Dina Nath. 41RJ>R 881= 
ALR 1939 Lab 460 
' “S ^S~Retillell-~Flndlng ef (act—butdimgat 
teabunze of fraudulent mteulioH, 

A finding o( the Uistrin Judge that there was no 
fraudulent intention in re<pect of a deed of iiansler, is a 
finding of fact, and is not, therefore, open to revision. 
^.Sitnp, /.) KUNDAN LAL V MANSA KAM KaLSI 

41P1.& 655. 

— S 1S~Sicond appeal— Comtfl'ny.. 

It is doubtful nheiber second • ' ■••• 

Insolvency cases sebere no quest 
Prosincial Insolvency Act, has * 
j.) RAM Rattan v, Fazal I ■ ■ ‘ * . 

■ ' “S. ^^Suberdlnale Cturt of /•inter Second 

■Clan iHveiled ivtlk intilventy turiidulien—lf tuberdi- 
nale u Ditlriel Court. 

A Subordinate Court nhether of the First 
Class Lsa bubordinate Court to a Oitirict Cot 
the meaning of S. 3 in relation to the iavesim 
powers by the X.ocai Government; and su 

tboagb esercises concurrent jarisdietion with tt; .. 

Court does not cease to be subordinate for the purposes 
of appeal under b. 75 ahicb the High Cooit has no 
jarindiciioii to enterUin {Davii, J C.and IVcUon, J.) 
MUOLOMAbt' LALSiNCH. ILR ( 1939} Shf. 627» 
IfiSlC 7S7-12&8 80 -A.1B. 1939 8104 221. 

—8 73 (2} and {Sj— Appeal— 'Atg'KfoC' mean 
tngof—fierton hkely to ie alf«ted—Kiekl of appeal — 
Aiunee of ItaVe of Intolveney Court— EJftei. 

One B had Gand K as partners lo a certain contract. 
C and AT filed separate suits at difiereni places (or seiile 
ment of partnership aaouots against B and obtained 
decrees, (’ending these suits B was adjudicated insolvent 
and an unsecured creditor appti 
Court under S, 4 for determmatio 
which had been re.osered frorn tb 
paid solely to AT or not. To this ,» 
apart/. The trial Court held in fsvo 
this order an appeal was filed in ihe 
in that appeal 6 was not made a party 
that he should be made a party w 
against this order C appealed under &>, 75. 

l/ell, that, even if Cl (2j to S. 75, applied, the 
appeal « as prtmatuie as it was possible 
Couit might dismiss the appeal, >.< , decide * 
in favour of G and if it did not, then ator 
become an aggrieved party. With regar 
even if it was applicable no leave of the H 


• ■ S 75(2) — Order refusing dneharge—Appcal— 
Failure ce luSitilute Aeirt ot deceased creditor— Cors!’ 


lime o( the bearing of the application for discharge. 
Where during the course of discharge proceedings started 
by the insolvent, a creditor who i* parly to sodj proceed. 


REOV. S. 0. C. ACT (1887). S. 26. 

, lags dies, the ciiierion which should be adopted for decid 
I ing whether the heirs of such creditor should be snbsiitut' 
ed IS to ascertain whether or not the interest of such heirs 
would be adversely afieued by their non substitution. 
Where a creditor only proved bis debt but did not take 
part in the insolvency proceedings nor did he put in an 
appearance in course of proceedings in connexion with 
the application for insolvent's discharge, and the order 
of discharge having been refused the insolvent filed an 
appeal duiing the pendency of which the creditor died 
and hts hens were not brought on record 

ffcld, that the non substitution of the heirs did not 
adversely aSect their interests and hence lailure to sub- 
Stitnie them in appeal did not lender the appeal incom- 
petent. (.Edglcy.j) Abdul SatToR Dinajpur 
Trading and Hanking Co., Ltd. 

A IB 1939 Cal 490. 

S 75(3)— Refusal to grant Itave to appeal— 

• ~ TEKS PATENT (MADRAS), 

V 202-*1939MWN 734. 

.■ .■ ■ , OADSE COUETS ACT 

\ , —Difference between old and 

wmie ine uiu Act gave to the Small Cause Court 
jaiisdiciimi only in certain specified matter*, the present 
Act proceeds upon another basts, excluding from the 

' ‘ r « r .• Z' . 


■ - ■— S 17— A urnijking of teeunly—Purpoie, 

Under &.l7 of the Provincial Small Cau*e Courts Act, 
the purpose for which security has to be furnished is to 
ensure the performance of the ra- pjr-// decree in case 
that decree is not set aside It is not the intention of 
•he Lrgi^atureihat ihesecunty tobe furnished is for 
the performance of the ultimate decree that might be 
passed in tbe event of the ex parte dtetet being set aside. 
(. BJgiey ./.) PuLiN Chandra Chatiopadhayap. 
khetra mohan Ghosk. 70 0 LJ. 4- 

A IB 1939 Cal 748. 
— — S. 37— (as amended by Act IX of 2935>— 
" ' ■ compliance wilA— Test 

of S. J7 of Provincial 
i amended in 19^5, are 
atnbeni upon an applicant 


the section a too narrow Interpretation. Provided tbe 
application is made and the security is furnished within 


nti/fe 

• . .1, the 

defendant denies tbe mle oI tbe plaintiS but does not 
deny the execution of the rent deed. S 33 does not 
his lanz'lord. 
■ THU RaMp. 
Pesh 63- 
39 Tesh. 14. 

——3 S5— Finding of fact— Ftnalily—Limtn 
In a revision application against a Nmall Cause Court 
deasios, ibe finding! 0 / (act are to be accepted, col 
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PBOV SCO ACT (1887). S 26 
t bev are oerverse or unreafionable an/I if has aien Ha 


Cautt Court to decide flea of want of /untditfeoee 

11 a Small Canse Court /ai(s to deade a pfea of 
want of local jurisdiction raised before it, and it does 
not appear from tbe record that the plea «as aban 
doned at any stage its decree is liable to be set aside in 
revision iMide J } KiSHAN ChaND JaiSHI KaM 
V Haji Mahomed SadiqA Sons 41 flb 643 
' ~ — S 25^Pewert under — £j*reiu of^^onsidera^ 
Uon 

In an application under S 25 of the Provincial Small 
Cause Courts Act no High Court - j. «, 

or can possibly undertake tbe duti< 
appeal from decision of a Judge o 
Causes While the High Couit h 

fere even upon a point of fact it behoves it to exeiase . 
the power simply and solely for the purpose of preventing [ 
miscarriage of justice or gross illegalities. The powers 
conferred by the section are purely di aeiionary The I 


1, ^ ““igsVo o*£’e 

J1939 OWN 203«*A1JI 1939 Ou db 141 
■ ““ 3 26— /’tfu/er under— InUrferenee— When eai! 
eifor — Protttet{,Nogfur High Court) 


■ ■■•■S Vl—Smiil tiute tried on r-gular ude— 
Appeal 

Where a small cau*e has been tried by a Judge who 
exercises bmall Cause Court's powers on tbe regular 
side, no appeal lies against his der * l / r I 

and Mir Ahmad, J ) NaTH • 

CHAND 1811 C 2 . ' • 

t . 

S3 21 sxiA\Z—Suit of er 

before Munnf vili no email eat , 
bytueceesor ttiih tueh powers — A 
Where a Suit of a small cause 
Court of a Munsif w>l0^e presid 
had no Small Cause Court power 
cessor having such powers up to • 

suit, the decree is not appealable 
actually tried in tbe ordinary t 
•Satyendra Nath S' Narendi • 

4SOWH9«j 


C C ACT (1887), Sch 11. Art 41. 

° * ‘he Bombay Amendment Actol 

goes to the root of the case 
merely incident-! or concerned 
Substantial iS'ue ' means an 


I A 1 .il ioutf i>0iu boo 

— Alt B—‘Houte’~/f imludei ekop 

A shop is a house ftithin tbe meaning of Art 8. 
Hence a suit for rent of a shop is triable as a small 
cause {.Almond JC and Mir Ahmad, J) NaTHU 
RAMI’ Uttam Chand 181 XC 241 » 

11 S Pesb 68 = A r.E 1939 Pesb 14 
ed In suit extepted 
lall Cause Court— 
See C P CODE, 
. : (1939) 1 Cal 233 

■ ■ Sftb U Art il—Penoer to ereote eharge on 

emmevaoU property— Decree— Construction 

By bch 11, Art 11 appended to he Provincial Small 
Cause Courts Act tbe Small Canse Court is precluded 
enforce a charge and it has no 
. 0 S 7, C P Code, to attach 

issue injunciions or to appoint 
leu-iver oi iQiiuovauie property So it could not have 
been contemplated to confer power on that Court to 
pass a decree charging immovable property Where a 
decree directs that a defendant ihall not alienate 
cetiain properly till tbe satisfaction of the particular 
'* *' has to be understood as creating a charge on 

property As that Court has no power to 
charge the decree so far as it seeks to 
aige must be regarded as void and mope 
'fiyegs /) Canca PRASAD 0 Ratan 
CHAND 182 1 C 102-11 » N 606- 

1939 NLJ m-AlB 1989 Nag 118 

— Bcb H, Art 34— '.?«»/ on ptltey of iniuranu" 

—Meaning of 

A SOU on a poIEcY of Insurance means a suit arising 


Mntf, tuai me suit was uu a pouty at insurance anu 
.v« e not cognisable by a Court of Small 

iShemp ,/) punjad Mutual Life iNso 
Co V Gopal Singh bhatja 
183IC 843=12BL 144-41PLE 651 = 
A IB 1939 Lah 220 


—If excluded 

T^ere is nothing in Sch II which excludes from the 
iutiidiaion ol the Court of Small Causes a suit by a 
Municipality to recover municipal taxes due lolbetn 
{Dmu JC and Mehta J) LARKaNA MUNICi. 
PAUTVr CokaLDAS ILB (1939) Kar 134= 
17910 g27-tlBa 166-ALB 19S9Slii<136 
-iM attended byBonbay Act VI of 1930;, 
Sclj II Art dt—Subitantial tiiut~ Meaning of 
A “snbslanUal Issue" within the meening of Scb II 
Aa 4 of the Provlnaal Small Cause Courts Ac*, u 


I . ■ - Scb II, Art A.I—Applicabilily—Suitfreoit 
trebutten by one against the other sharers in a deere^- 
C«rr paid by thae person tn respect of etaun proceed 

sngs 

I Where one of the several sharers in a deaee had to 
I pay the whole cost in respect ol the claim proceedings 
' in tbe eaecution of the decree and he sues bis other co 
•baiers for contribution in a Cooii of Small Causes 
An 4lofSch Htothe rrovincial Small Cause CourW 
Act applies to fuch a suit andassnch it could not be 
entertained In that Court In such a Case the position 


INDIAN DECISIONS. 


loog 

PEOV. S.o C. ACT ( 1887 ), Bell U. Art. 41 . 

of the patties as ‘ ’ ' 

cannot be divortc 
ethich tesiiUed in • 

NATH v. SuRAjM/ , ■ 

1938N.LJ.457=A1.E 1939KAB 64. 
— — Sch II, Art 41 — Ca tk/trtr ttnant tttUnfaade 
rt"l Silt ty depent under S, 174, B T, Act—Snit hy 
Him asunst other to shittrs for tketr proforltonaU 
shire — If one for eontniulton, 

A !>ait b; a co*sbarer tenant, t^ho has set aMde a rent 
sale b; making a depcnit ander S. 174 of the B. T. Act, 
for recover; from the other co-sharer tenants soms of 
money proportionate to their shares, is not a smt for re* 
imborsement bat one for contribution falling under Art. 
41, Sch II of the Provincial Small Canse Courts Act 
{Milter, /.) RaNJ aN KUMAR t>, BaSANTA KUMAR. 

43 C W Jf. 99. 

Sch H, Art. 41 — Suit for eontnhutian — Ca 
skater paying dues under eerti/Seate far peneJ prierio 
All leeamingea-skartr—Suil ty him against ethers for 
their ikiTt—^urisdiclian of Smalt Cause Court. 

The plaintiSs vrbo were co-sharers with defendants io 


j PUNJAB ACTS. 

— • ,1 ■■ . 

. 

I ui iiuuiLiet reiiueis a warrant ii>e£Ki->e. 
pto'ccation is not entitled to the — 

S. d of the Gambling Act, the b erg g* c r 
the prosecution, i^iyogi, J) pMTCJ-C® 
HAD ZSEI 

S. 6 — AV credible inteimss.:n~I 
Maristrate~lVarrant~~Ijgah!y~-t-~~.»— 
S 6, sf can be raised soken mrrstss. . — 
Where there war, no credible gr-. — ; 
quiry wa» made for the purpose ti ^ 
a house was used as a coman; £ , ~ 

warrant is issued by the Mapsrs = ~ 
legal and hence S. 6 of tbs Pe hic rv— - — 
not be invoked to rai<e a .. — 

accused in such a case fA'jyr^ ' 
PRALH SD. * 


a the house. 


■Instruments «' gemur-^ 


Held, that in paying the amount due irom the delen* 
dants under the certificates, the plaintiffs were merely 
paying a liability common to themselves and the defen- 
dants and that their suit was, therefore, one for contri- 
ballon and not for relmburtement and as such was ea* 
eopted from the laiisdiction of a Small Cause Court 
under Art, 41, Sch. 1' -• 

Courts Act {Edfliy 
V. ISHAN CHANDRA 

PUBLIC OAUBLI 

amended by C F All asi. vl u ., auuu ao 


HAD 

I 8 iO^Sea'eh under 
of one of the gamblers— 
Where the warrant 
be open to the Magistrr.*!;— 
lets anested at the ileetf ^ 




ing or betting and 'common gaming house’ incluoes in 
the case of gaming on the occurrence of ram or other 
natural event any enclosure, space, etc-, in which such 
gamine takes place. Belting on the number of carts 
that would enter the cotton market on a particular day 
cannot possibly come under Cl. (1) (d). The word 
‘natural* seems to have been deliberately used in ]uxta* 
position to the word 'rain' in order to make U clear that 
a reference is intended to an event dependent on nalaral 
and not on human causes S. 13 of the Act also cannot 
apply, for it provides only for the arrest of any person 
found playing for money or oth 
cards, dice, counters or other 
used in playing any game 
skill iPolleeh,/.) EMPERO • • . . 

S *. ’ 

■ — ' S 3— Salta gamblsng—r alls imumoeni oo 

proseeutton to be proved. 

In the case of an offence under S. 3 of the Public 
Gambling Act. for keeping a shop as a gaming hou*e 
for satta gambling, it is incumbent fori the prosecution 
under the law to prove by definite evidence the commo- 
dity ii respect of which the alleged eatta gambling was 
going on Mere vague and general statement prose- 
cution witnesses ■ • *■’ — 

nothing In law. ■ 

PEROR 


Money used in gj-,... 
gaming Such mote* j A ' ‘ 

, and seued by the " • 

Gambling Act CteP 
EMPEROR V EUbRi,-' 
PUBLIC POLICT-J - 

, Civil and Criminal 
I Decreeof Civil Cos-’ 
criminal acts au'* '■ 

oBeoces— If can 


ofa public au;-.,*’”'' 
period not es et-^. * ^ • 
poiuio orwhia"^*'^ 
period IS ,,54 , 

. , 

POWER Co. , ‘' 


_,^art. Hence 
^-i the appeal 


' Lah C78. 
•Certifeate 


/ 
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PUNJAB ACTS 

Courta Act (VI of 1918) 

Court Of Warda Act ill of 1903) 

Custom ( Povor to contest; Act (II of 1920) 
Debtors 'Pioiection Act (II of 1936) 

Sscise Actdof 1914) 

Land Eevenue Act (XVII of J887) 

Lawa Act (iV of 1872) 

Minor Canals Act 
Municipal Act (III of 1911) 

Pre-emption (Act (I of 1913) 

Begulatlon of Accounts Act (I of 1930) 

BeJlef of Indebtedness Act (VII of 1934) 

81kb GuiadT?aTas Act Vlll of 192&) 

Small Towns Act (li of 1922; 

Subordinate Serrice Punlabjnont and Appeal 
Eules (1930) 

Tenancy Act iXXVI of I887) 

Village Pancbayat Act (111 of 1922) 

PUNJAB ALIENATION OF LAND ACT (XUI 
OF 1900;, S 3— Benani s 
favour of an agruuUHrtit~ 
of osunuhh 
challtngtd bf tender or kti t 

Allbough a sale by an agricaltari^C m favoor of an 
agricultarist IS and is really for the benefit of a 

non argicultuiist who furnished the consideration, the 
law would only recogni e ihe sale m favour of the osten 
sible owner, who is entitled to hold the property, and not 
the beaamidar who under the Act could not gel jt by 
sals The Ostensible owner is entitled at ail times to 
hold the property against the and can raise 

the defence agai ist «uch that the tran<aciion 

being one intended to defeat the Act was against 
public policy and so void Neither the vendor nor bis 
reversioners have any loeut nandi to challenge it 
{.Ram fall, J ) MAM RaJ V MAQSUDAN LaL 

41 PLB 704 

— " 'Sa 3 and 19 — iy Deputy Commit 
ttoner’-Revuton — feneert of Rinaneial Committioner 
An order of ihe Deputy (jommi*sioner granting sanc 
tion to a sale under S 3 of the Punjab Land Aliena 
lion Act IS not final and can be revoked by the Fman 
cial Commissioner in revision uioer S 19 of that Act 


PUNJ ALIEN. OF LAND ACT (1900), S 16 
b 3 (2) of the Alienation of Land Act only by persons 
who are parties to that order The only possible parties 
to biu.h proceedings are the vendor and the vendee, the 
abenaiioniQ whose favour is sanctioned The fact that 
theCommissiOner when letnanoing the matter to the 
Deputy Commissioner for fresh decision directed him to 
lasDenotuxs (o other persons claiming to be inieresied 
and to hear tbeit side of the rase before reaching a 
deasion on the point actually before him, does not make 
those other persons parties to the proceedings before the 
Deputy Commissioner (AfueAell, F C) SardAR 
Khan V Lakshmi ChaND iSLahLT 31 

— *3 Z{.2'y—Sale of land m notified area—SaHC 

lion tf necessary 

In the case of a sale of land in a notified area, the 
sanction of the Deputy Commissioner under b 3 (2) of 
the Alienation of Land Act is necessary Under the noti- 
fication of the Punjab Gove'nment No l6l76 dated 21st 
June, l9l9 every area included within the limits of any 


SAKDARKHANf Lakshmi Chand 18 Lah L T 31 

S 6— Deputy Cammusioner^If Revenue 

OfRetr 

Reading together the provisions of Ss 19 and 23 of 
the Punjab Alienation of Land Act along with those 
of b 6 of that Act, it is clear that the Deputy Com 
misnoner and the higher officer* who have been em- 
powered to act under the Act most be looked upon as 
Revenue Oiiicets’ within the meaning of S 6 of Ihe 
Act iSMJe,/) MALAWA Mai. S' TUNJAS PRO- 
VINCIAL GoViRNMENT 41 PLB 467- 

AIB 1939 Lah 526 
— - S 6 — Alortgoge iyagneultumt to agneu/i trnt 

to paydeit due by mortgagor to non airteullurnt^ 
legality 

It IS not illegal for an agriculturist coming in and 
taking the land of another agriculturist in sale or niort 
gage, undertaking in exchange to pay the debt due by 
the mortgagor to a non agriculturut {Tei Ckaad,/') 
NA1HO RHAN t Fateh mohammad 


Right of alien e to retain pouesuon 

Ivtn if an alienee has no valid title to the Jandav 
owner owing to the fact that the alienation in his 
favour has not received the «3nciion of the Deputy 
Comml toner under S 3 (2) of Ihe Alienation of Land 
Act, he has still a perfectly good title to retain physicaf 
po«session of the land urder the operation of the provi- 
sions of S 14 of the Act ( 
khan V I CHANII 

- — S 3 (2 ) — Order granting 

entitled t* appeal 

An appeal can be filed from an or 

Commissioner granting sanction to an ■ 


— S 15 — Vendor wiihing to lell other area tn heu 
of original area-~Freih lamhon—Jf neeenary 

The sanction given by the Deputy (Commissioner must 
be confined to the area whuh is orieinatly sold If the 
vendor wants to sell ome other area in lieu of the 
original aiea a fre-h sanction would be necessary 
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fTTNJ. ALIEN. Or IJiNP ACT (1900), S. 16. IPUNJAB COUETS ACT Cl9l8). S 41. 


Sl^GH. 164 10 449 =12 EL 227= 

A J E. 1939 L&h 141 
— — S. 16 — Taurt abadi—Prcuttnn frtm 

\\ here the laars have not beensho«n to be oaHide 
the abadi, and there is no separate khasra number 
given to them in the tevenue record nor have the; 
been shovrn to have ever been cultivated, such tanrs are 
not protected from attachment and sale in execution 
{Xik Chand, /.) NATHA SINGH v. UHAC MaI. 

A.I K. 1939 Lah 316 
■ -Ss 19 acd S — Sanction of sale b; Deputy Com 
mWoner — Kevision— Powers ol Finanoal Cotnmis 
sioner. .?ff Punjab Alienation of Land act. bs 
3 AND 19. 41 P L E 467 

PUNJAB COLONIZATION OP OOVEENMENT 
iANDS ACT iVOr 1912), S. 10 14)— 

•when becemtt itiunt 

As soon as the necessary written order is pas..ed bj 
tbe Ccllector, and the allottee takes possession of the 
land allotted to turn with his permission, he become' 
tenant Within tbe meaning of the Act. Even before 
acquisition of occupancy rights the original afioiiee 
bis successors most be deemed to be tenants for the j 
po'e of the Act. (/3a/ip Singi, dtanrot atd Bhdt j j , 
LEHNA r. P athana. ILE ri939)Lah 385= 
18410 £86 -12 EL 198= 
A.I.B 1939 Lab 413 (FB) 
— — 8 19 — With lanctian e( affiter 
duty mtpajxrti—Leztttty. 

A fnortgsge effected with the sanction of a Col 


Original tenant means the first allottee and S. 2l (a) 
IS restricted to those clas< of ca<es where the original 
allottee was a woman. Hence where land t$ allotted to 
a person subject Co conditions issued under the Act and 
after his death bis widow acquires occupancy tights, the 
wiLcession to the tenancy after her death would be 
governed by R. 21 (j) and not by b 21 (o) H I ah i68 
and A I R 1932 Lah 627, Appr., 11 Lah 282 and 
12 Lah 529, Overt. (Daltp Stnyh, Afotirae and 
Bktdt J/) LEHNAt PaTHANA 
lLE[(l939)Lah. 386=16410 286=12EL 198= 
A IE. 1939 Lab 419 P E ). 

Ss 36 abd 19 —Order of mutation by Collect or 
III favour of ctdlaierals — Declaratory suit by daughters 
— Comprocnise decree dividing land between pUrCies 
withontconsent of Collector— Validity— Jurisdiction of 
Civil Court Sff PUNJAB COLOSIZtllON Of 
CovERNsiENT Lands Act, Ss 19 and 36 

A IB 1939 Lab S65 
PUNJAB COURTS ACT (VI Ori9l8), S 23- 
j A/vtsiiatiatit Xat.S70aftt 57 1 a/ \\iS9—APp/ica!itity 


I purposes ol the Succession AU ate inconsistent with me 
I N W.F P Courts Regulation which abolished Divisional 
Courts. Hence those Notifications ceased to have any 


A uuiuuii cii iii« paiiiea is iiuiiciiii.i<.» a uumiaw 
because there is superadJed to it the command of a 
Judge. After the death of a widow the land standing in 
her name was mutated by Collector in favour of 
collaterals. The daughters of the •“''**'* *■** - • 

far declaration that She order of n 
The parties subitqaently entered 
dividing the land among themsrlve* 
decree in terms of the compromiS' 

had been made without consent of the Collector. The ' 
collaterals brought a suit for a declaration that the 
decree passed on the basis of the compiomise was I 

//ttd, that the compromise being without the consent I 
of the Collector was void and Civil Court's jurisdiction ' 
to pa'S decree on the compromise was barred under I 
S. 36 {Sk/mp, /.) MT. RaKHO v SmaILa 

41F.LB.889=A1B. 1939 Lab Paa 
■ — —3. 21—AFpltcaiility^Orifinal ftnancitt 
thoit ripening into aeeupaiiey (enaneier. 


, 41a'.= .. 145. 

— - -3 39 (3)— Trn/er Siiiardirtate Judge empivured 
I Py ntfi/Sea’itn to Pear appeal! liing to Dnlrut Jujge~- 
Status of— if iuiordiiiati to JOielnet Judge for pur- 


appeals so preferred, only means that the Subordinate 
Juoge so invested with appellate powers can dispose of 
appeals which but for the notification would lie to the 
Di.trict Judge only and doesmot affect the status ofeitber 
Court or the relationship tnter te of a Divtricl Judge and 
a Subordinate Judge m the satne District The Senior 
Subordinate Judge so empowered still remains fulxirdi. 
Date to the District Court and to the High Court Hence 
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PUNJAB OOUBXS ACT (1918), S. 41. I PUNJ LAND^EEVENUE ACT (1887), S 44 


S ^\~-Findifig art cutlom not baud on any 
evidtnce-^Ctrlifieatt, tf ntctstary 

Wherethe Judg“’s finding on the qnestion of costom 
is not bj»ed on an} evidence it can Le interiered nitfa in 
second appeal even without a certificate {Dthp ittngk^ 
J) PALA blNGH V KaRAM btNGH 

41 F L E 812 >> A 1 E 1939 Lah S66 
“ S i\—Qitestton of tuitom~-Qitttttw whether 
vndow (an eitkange for contoltdattng holding for bene 
fit 0 / euate 

The question whether by custom in a particular tribe 
a Widow has or has not power to exchange land for the 
purposes of consolidating her holdings provided that 
consolidation is for the benefit of the estate is a question 
of custom {Dahp Singh, J ) pALA blNGH » KakaM 
Singh 41PLB 812bA 1B 1939 Eab 366 
PUNJAB COUeT or WAEDS ACT (II OF 1903) 
S ZX~Applicabiliiy 

b 31 of the Court of Wards Act applies only to claims 
duly notified under S 26 of the Act {^Darling A* c } 

Chatkath » Emperor 18 tab BT 17 

■' b Z^—fievitiOH pittUen to Court of tyardt-— 
Limitation 

Although S 33 of the Conrt of U ards Act does not 
prescribe any period of limitation for an application to 
the Court of Wards for revision of an order made by the 
Deputy Commissioner! such an application should be 


sale is taken away by a new enactment before the record 
I was sent to the revenue aotborities to arrange for the 
I lease and consequently the provisions of the Punjab 
I Debtors’ Protection Act cannot be said to have been 
applied retrospectively by the revenue authorities and the 
Civil Court refusing to sell the land, as it was no longer 
subject to attachment and sale {Abdul Saihid,/) 
Nand Mal Durga Das v nazir ahmad 

41PLE 635=AIE 1939 Lab 168. 
- — S 10-~‘Slanding erop'Sruit of garden 

Fruit of a garden is a crop within the meaning of 
' S lO and is therefor" not liable to attachment {Abdul 
Kathid /) Lal Singh v District official 
Receiver 18310 654>=12EL i28b 

A IE 1939 Lah 101 

S 12 — Sum gtten at advance for tale of thop— 

If ‘loan — Entry at teUt rtcetpl Proved— Want of con 
tiderotion—Onus 

A sum paid in advance for a shop which is to be sold 
IS not a loan under the Debtors' Protection Act If 
therefore, the execution of an entry as to the receipt of 
that Sum IS proved the onus ordinarily speaking shifts 
00 to the executant to prove that the entry was made 
without consideration {Dahp Smgh, /) SHIB LaL 
V MST GobandI 41 PLE 613 = 

A 1939 Lah 662 
PUNJAB BZ018E ACT (I OP \9\i)—Netideation 



^Provincial Intolveney Aet, S S9 ^ 1 *11 

S 0 of Punjab Act 11 of l920 does not bar the Official PUNJAB LAND EBVENUB ACT (XVII OP 
Receiver from contesting a suit instituted bytbeinsol 1887) S Ib-Creund for review—Suiufutnt etenli 
venlV »on for a declaration that a certain properly does There can be no review of an order on acmont of 
not belong to the insolvent but to himself, having been something which has happened since that order was 
willed to him by his grandfather The Official Receiver passed {Garbrlt, F C ") ShERA v CMIJIAM HUS 
IS a representative of the insolvent lor all puiposesaod SAiN JB Lab L T 38 

he is fully entitled to resist the suit of the plainiiS on the - IG— Ground for retmon— Failure of appellate 

ground that the niJJ la hi* favour is not vahd by vnue Cou't to apply met f to problem before it 
of b 59 of the Provincial In olveticy Act {Addtton application for revision lies under S 16 of the 



properly of an insolvent by the Othcial Receiver (/** 

Chand.J) ANUPAO OFFICIAL RECEIVER AHBALA 

41 PL.E 128=AIR 1939 Lah 257. , 
S &— Application of—Inselventl 


\lelt lo Lulii * vw, 

AW _ s ih— Entry m record-of nghtr— Presumption 

Under S 44 of the Punjab Land Revenue Act an 
‘ r V an ed to be true 

nuy >s JiwloHj 

10 contends It Is 
) ALLAH V 
i=6BB 634= 

, 180 I C 770- 
. 19 OLE 229 = 

• 9S9BD 339 = 

I AAE mjPO U4(PC> 

B 4i— Mutation proeeedingi — Admiitibility — 

Pf’eed for production tf rettnut elFeiah 

Entries In mutation proceedings can be acrepted as 


, , oeo-i unifies in muiauuii ^ 

tor'* land the liability of the land to attachment and ' evidence, even without the revenue official who 
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PtXNJ. LAND BEVENDE ACT (1887), S. 44. 
tioned them being produced as a ^witness^.^ 


-~Jirlnet nui nymito III niii.1 

The entries in the IVa/ii u! art ate piesamed to be 
correct until the contrary is proved, although they ate 
not repeated in Uter settlements {Sirmp, /.) 
SHANKAk LAL e. KaiLASH ChaND 18310 794 = 
12EL.137=41PLB.21 = ALE 1939 Lah 105 

■ ss 52 and 61— A’«o autimeiti — Appeal by 

lamhardar an btkilf ef ullage— Cempttenty. 

A lambardar is competent to »» 

■ ’ %»n. F 

.T.21 


• pan 


A plu of private partition seta up a question of title 
under S 117 of the Punjab Land Kevenoe Act. and it 
IS the duty of the Revenue Officer to adiudlcate upon it- 
Xotbtan^F.C.') DHIAN SINOH i- DaUP SlNG^ 


PUNJAB MUNICIPAL ACT (1911), 8. 169, 
Where a Municipal Committee has served notice on a 
•vrson to remove structures on the ground that the land 
iged to the Committee and that person bungs a 
or a declaration that the site m dispute nas onned 
xissessed by him nithout giving notice to the Com 
e, the sun IS not barred by & 49 {SPemp, /.) 

• .../..n., e'r^xix.ii-rvv OINCA V. FATtH MOHAM* 

• 71 = AIE.1939 lah 264 

la \^ZZ)—Applieab,hty— 

ract 

ible under S, 81 of the Act 
ble by the Committee under 
>d IS not recoverable under 
, a contract apart from the 

Act, the same cannot be recovered by the procedure 
prescribed under S 81 A. I R. 1938 Lah 29, Foil. 
iAlenoHd,/C.) DlL JaN I- MUNICIPAL COMMm tE 
PESHAWAR 184 10. 16 = 12 B Pesb. 24 = 

40CrLJ.8Sl (1)=A1B. 1939 Pesb 40. 

• ■ «S3 81 and 82 — Recoiery ef ectret and terminal 

tai~—Renttdtes available te Committee, 

Section 82 does not takeaway the remedieswhich are 
available to the Municipal Committee for the collection 
of arrears of a tax S 82 merely provides an aaditional 
remedy m the case of octroi and terminal lax. The 
words "arrears of any tax'’in 5. 81 must be giien their 
ordinary meaning and if octroi or terminal tax has not 
been paid when it is due. the recovery of such a tax is 
the recovery of arrears of any tax As the tax is paya 
ble for the export of goods, the exporter must be held to 
be liable for such S lax It is not necessary for the 


Azisi Khan. 

PUNJAB MUNICIPAL ACT (I : '■ 

— Motite if Afunuipality todemU ■ 

againit Muniapihtr for declaraUt • ; ^ 

owner and ih polteition a( land in • • 
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PUNJAB KUNICJPAl. ACT (19U). S 169 
mittee from leasing out the site in dispute e pecially as 
the site vva« at some distance irom the building oi tbc 
pUinliff {.Abiul Raihtd /) MUNICIPAL COtlUIT 
TEE, IlAFIZaBAD S’ BHOLA NATH 41PLE 234 = 
A IE 1939 Lab 44 

S 169 (g), PrOViSa — Burdtn of proof 

The Pfovi o 10 i lt>9(/) is of conMderable importance 
The Municipal Committee cannot act arbitrarily and 
prejudice the lights of the public in disposing of a part 
of the pubi c '■treet on the mere pretext niihoutany 
sub tance behind it, that it is no longer wanied as a 
public street Where by doing so, they siill cause 
damage to the vested interests of mrtnhers of the public 
the burden lies heavily upon them to prove that in fact 
the portion of land * 

longer required as a 
KastURJ LalSant 
Jagraon 41 PL 

——3 194 (as amE 

S 194 of the Mm tc 

of 1931 has no retrospective operation and has there- 
fore no application to a sanction given by ihe Municipdl 
Committee before ns amendment {.Sktmp y) 

Municipal coitMirrEE. Delhi v Mohammad 

A.KKi 41 PLB 472=AIR 1939 Lab 6l6 

■S tomiriitlteiy reifi/u/ttn eo^pjuad- 

III feat* of t! eroaekmtnt-^fitsoluiii)n net repudiated by 
Ce>nmlllee~Efft<t of 

A sub committee in a Afuniripalily is entitled to com 
pound under b 229 an offence vinb rt*pectloan 
encroachment «hen authori ed to do so by the Munici 
pal Comn ittee 4V here a sub committee by a resolution 
compounds a case of encroa hment on payment of a 
penalty and the order is not repudiated by the Mnniapal 
Committee, but on the other hand the payment of the 
penalty ts accepted by Its ofR er, ihe Committee as a 
sthole, orihe adnunotrator standing tn its shoe*, is 
bound by the rest lution of the sub committee {SAemp 
J'i AtJMIKlSTRAlOR LAHORE MUNICIPAllTV v 
JAOAN Nath AIB 1939 Lab 681 

— 3 238 — of CemmiHe* — Suipemion — 
Pmir of Deputy Cemnisiioiee 

There is no distinction between the suspending execu 
tion of any resolution or order of a Committee and 
prohibiting the doing of an act The Deputy Com 
misMo ler or the Commi*sioner can prohibit the doing of 
an act o ly if it has not been already done and can al»o 
Su'penH tl e execution of a ie«olution or order, if that 
order has not been carried out Where an order of the 

Committee 1 1 par*aance uf a resolution passed by ft ha» 
been tarried out it is not wilhin the competence of the 


PUNJAB PEE.EMPTION ACT (1913), S. 8 
on the date on which the members of that Committee 
vonld have ceased to hold office if the Committee had 
not been supereeded. {A/uiiree, Bhtde and Bta kery 
yy) MOHAMMAD AklF V ADMlMSTRATflR, 
LAHORE Municipality 184 j c 237= 

12 EL 186 = 41 PLB 604 = 
A4.E 1939 Lab S69'PB), 
“■ 'S 238(2) (Xi)~P<fwert of adnnmitrator 
An administrator appointed by the 1 rovincial 
Government uncer S 238 (2) (3) of the Punjab Muni 
cipal Act to exerci e the powers and duties of a super- 
seded Municipal Comnntee can legally exercise any 
power which might have been exercised by that Com 
mittee before It was *upmeded including Ihe power to- 


PUNJAB PEE EMPTION ACT (I OF 1913) S 4 
—Agricultural land~A!eaniiig et 

1 he expression 'agricultural land’ In the Punjab 
Preemption Act has a tecnniual meaning in that Act 
the dednition of the expres ion being ihe *aiTe as m 
Punjab Alienat on of Land Act According to that 
definiiion the land must have been u<ed for agnruliurai 
porpo esor purposes subservient to agriculture Where 
the land has not been so used for a permd of nearly 20 
years but bas bern lying unculilvated except for one 
year, when there was a garden on a *mall portion of it. 
It cannot be said lo fall within the said defin tion. 
(.Bhtte /) Mansa Ram p Sauhu Ram 

AJB 1939 Lab 6S4 
S i'^'Sele'—Troni/tr for tetk and lervitet— 
If amou’ tt t^—Pne* for pr* emphon 

It 1 $ a goesiiOQ of fact for the Court to eon-'lder In 
eacbease whether or not the>e has been a saleaiid the 
nature ol (he consideration is only one of several factors 
to be considered in arriving at that conclusion of fact A 
iransiciioo n ay be a sale although the consideration 
does noi consist mainly or wholly of cash A transfer 
of land Its consideration of service and money spent by 
Ihe iiansferee in he png Ihe transferor to conduct a 
certain litigation IS a *aleandis pre-eroptible on pay- 
ment ol the n arket price to b ascertaire i by the Ccurt. 
(Attnoiaift ball Lull /y) CAHAWaL t> AMIK 
184IC 805 = 41 PLB 409 = AIB 1939 Lab S43 
3 S—App/ieabi/ity—Areatubfeetlo reilrieltont 
appAud on neifitouriif eantoameut 

S 8, PunjAb Pre empiion Act, can only apply to a 


S Zii— Period of luperie/iioif— Limit for— 
Adminiitralor'i tenure of offiee 

Whether a Municipal Commiitee supersedid by the 
Local Oovernmetii under 238 (I) ofCbePon|ab 
Municipal Act is by the act of *dpersession annibilaied 
Of remain* dormant during the period of superses km 
there U no warrant for applying as a limit for the 
peno 1 of sjperieision the limit fixed by the Act for the , 


sionaof the An are ex'mded lo an area bevond a 
Cantonn ent under S 28S of the Act will not have the 
effect of converting th«t area into a Cantonment, 
(AJditon and Bam Lull, yj) KaJA ‘•INCH f 
KhaZanSirch. ILE (1939)Lab 259 = 

18210 663-12EL 60-41PLE '69- 
AIK 1939 Lab 69 
— -S 8 {2>—b/oli/feation fda 1718B datel lAlA 
on pait lalei 

• ». a * • • ■ ■ ‘foiiGcaiion ^o 1718 R publithed 

. , ,• • declaring lhat no tight of pre— 

, * , . • , ■ ■ re<pect to any land or property 

ei ■ public auction aader the orders of 
. • • • •• • ‘ • efers dearly lo foture aalesand not 

soperseded Committeedoes not become funrlu* e^rre | to past sales It does not affect salts for pre-emption in 
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PUNJAB PREEMPTION ACT (1913), S 8. 


PONJ EEL OF INDEBTEDNESS ACT (1934), 


rt<pect of such past sales, although they are lodged 'nb 
sequent to the date of the notification. (AlJiun jkJ 
RamLathJJ'i ALLAH DlN » ALAM SUER KhaN 
41 PEE 261 

S Z[^)~Kciifitalten Nc. l7lS X — If rttret- 


ftcUie. 

Per Sk€Hf, in order of reference. — Notification 
of the Goseinirent of Punjab that no light of 
preemption shall erst sMth re«pect to land or pro 
perty soH by public auction under the orders of the 
Court of Wards applies to future sales antf does not 
affect the «ml by a pre empior to enforce his right in 
respect of sale held before {AJifiuH and A*«m Lall, 

//) ALAM Sher Khan f Allah Din 

A I.E. 1939 Lab 517 


S.15 (c),rifstly— /“ccrdn Aatm^ ala militat 

rizldt tnvtUs no! attaektd to land tougMtahe prt 
tmtUd—K tuferiar profnner. 

Tne words Superior’ and 'infenor' proprietors as used 
in the leciion are u'ually taken to refer to ‘ala’ and 
‘adna* m Ikiyit rights which have a different connota- 
tion Where the pre empior had "ala milkiai** rights in 

four welU in a Milage but the land 'ought to be p'e- 
empted wa- not attached to those nell- 

fftU that the pre-eniptor was nr l a 'openor proprie- 
tor within the meaning of S 13 (f> fir'ily {.BAidt, 
f'i ABnuL Rehmav Khan » Mr Bhirawan 

182IC.44B-12EL aO(l)-41PLR 211- 
AIR 1939 Lab 37 


g 17 (e)— and vindsi hnmg tfual 
rifkl af P'f tmpt’an — VtnJa already in ptiuuien—ll 
Aai pre erenital elaim. I 

If two pte-emptors have equal right, they am entitled | 


s. ki. 

Held, further, that when deposit was not made the 
Court ought not to have rejected the plaint irnmediately. 
The Court ought to have considered whether the cir- 
cumstances were such as to ja'tify an rzten'ion of time 
for the deposit of l/Sth of the price {Ahdul Kashid, 
/) Mehk Mohammad Din ^ anant Kam 

1S2I0 406 = 12 R.L 23=41PL.E 236 = 
AIR 193i>Lab. 25. 

- — S 25 (2), Proviso— 

The sale price of the property sought to be pre-empted 
was stated in the ‘ale deed to be Rs lOOOO The 
consideratKKi included an item of Rs 7,600 due to an 
old debt, oat of whiLh R' 2,600 was staled to be for inte- 
rest The market va ue of the property as found by the 
Coinmi'siotier was Rs. 7.SOO 

Held, Chat amount due on old debts was not "greatly 
in ezce's" of Che market value of the property and 
Proviso to S. 25 (2) did not apply (.Addison and Ram 
LeslUJJ) Rajah SlNCH^ KhaZan Singh. 

ILE (l939)Lah 159 = 18210 663= 
12RL 60=41 PLR 369 = A1R 1939 Lah 69. 
PUNJAB REGULATION OF ACCOUNTS ACT (1 
or 1930). S 2 (7)~'Lean'— Sale on credit 

The e>-ential idea of a ‘loan’ i> that cash or some, 
thing in kind is lent or advanced Co another per'on with 
■ be intention that It will be returned, or Its equivalent 
in cash re paid with iniere't A sale on credit i> not 
an advance in cash or kind at interest and U, therefore, 
not a loan as defined in S 2(7) fTei Chjnd,J) 
ChataR SiNRH Sant SiNCH v Ghulam moham. 
MAP A I R 19S9 Lah 104, 

S 5, Proviso— iraniaeltaif^Rart pay. 
ment «f debt — I f aneunts te ^ ^ 


■ Sb 19 and 2^~Satt of 1. 

rigyis—Natiee ilUmf lilt vendor 


argued that tbes 


terms did not 


wished to tell h'S 

rights In the 
that Che eervdor 


PUNJAB RELIEF OF INDEBTEDNESS ACT 
|(VHOri931)S J3{2) Powettof Hoard 
I Under S 13 (2) of Act VII of 1931. the Baard can 

I . ...... .» V.. „ A jf 3 

mpliance with 
such a state, 
the debt and 




he ca'eof 
der where 
been duly 
li is hew. 
• rplications 
aristiction 
Board has 
places the 
.1 Gov 
•der 
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rUKJ BEL OF INDEBTEDNESS ACT (193«). 
S 17. 

tion to hear applications by creditors for rtvivai of debt 
{DjhfiSinek J) PAL SINGH*- SONDARBaS 

18210 601«12BL ST-^AIB 1939 Lab 97 
— 3 17 {.2)^Afreemint to ItqutdoU iththyUatt 

prafifr(y~f^(gitlrtitt<m tf neettiary^Eittittiiig 
Court, if {an go behind decree 

Une M applied to the Board for settlement ot his 


by the Board and the creditor, then put It in a Civil' 
Court, a>king for Its execution under S 17(2'^ That 
decree simply was to the eBect that the delxwouldbe 
liquidated by farm of a certain property for 12 years 
The execution Court refused execution on the ground I 
that the agreement entered into by M and hts brothers ' 
Was Without juris liction and the High Court held in | 


had no lurisdicticin to go behind the decree 


PUNJAB SMALL TOWNS ACT (1922), S 3 
ton and Jfam Latt, JJ) ISHAR DAS v MOHAN 
SiNCH 41FLB 777«AIE 1939 lab 239 

— 8 Ifr— .JiM Gurdv>ara—Proof~Udast Mahants 

—Heading of Grantk Sahib 

I The Udasi order constitutes a separate sect, distinct 
from the orthodox Sikhs The Udasis occupy an intcrme 
diace position between strictly orthodox Sikhs and 
Hindus They are In fact a monastic order in their origin 
followers of Bawa Sin Chand son of the £rst 
* Though they worship samadis etc , they do re- 

to the Granth Sahib without completely renounc* 
■ ig (iindaism They are often in charge of a viffage 
' Dharmashalaor Gurdwara, which is a Sikh Institution, 
but in other cases the Sadh and his chelas constitute a 
monastery or college Oning to their intermediate 
position It IS possible for Udasis to be in charge of a 
Sibh Gurdwara properly so called but it does not follow 
that theinstitution is a Sikh Gurdwara and not a true 
Udasi institution merely because the Granth Sahib is 
read in it Where therefore It is established by evidence 
that the mahants of an institution have all along been 
Udasis, that the institution is an Udasi monastery that 
although the Guru Granth Sahib is read there by the 
Udasi hfahant and Sikhs attend these readings, stil], the 
nda« are 
genuine 
' dasi< also 
they do 


It was the I 


A LB 1939 L 

~ » S Order under S 13 (2) ultra 

Buari—Junsdietien of Civii Court 
If the order passed under ^ 13 (2)ofActVnof 
1931 decUiing a debt to have been discharged is ultra 
Mrerofthe Board S 21 does not apply snda«aitliet 
in the ordinary Civil Tuartf iTehCkond /ITaJau 
Mt Dpvi 41PLB 242«ALB 1939Lab 327 
-■ -8 85— <?»»»/ ef 

The onus to prove the qualification pres ribeJ by S 35 
' not let out on rent or lent to others or left vacant for 
a period of a year or more ' IS on the judgment debtor 
when he has Special knowledge of the faeis iShemp 
j \ OURDIT SlNOHu HaRI RAM SlNGH 
' ^ A LE 1939 Lab WS 


I 41PLB 777-AIB 1939 Lab 239. 

I Ss 108 and W^—lnveitment of General 

I Board Fund^puiyef eutlodiont 
I The custodians of the General Board Fund can 
advance loans or make investments But If tihile 
I making such advances to the Parchar Fund exceeding 
I the amount allowed by the Act to m et the future needs 
of the ParChar Fund or pay off expenses already incur* 
red. the reasonable possibility of the return of the 
advances so made or as to the lime and mode of Us 
repayment IS not kept present in the minds, then though 
the Custodians of the General Board Fund and the 


vlthin a 
'• If the 


A IB I9J9 Lah 93 
PUNJAB atKtl aUEUDWABAS ACT t VIII OF 
1925) 8 16— Gurdwara—Findint bf Iriiuuat] 
—tl In tem I 

A finding by a Sikh Curdwaras tribunal that an InsU 
iQilon I* not a '^ikh Gurdwara Is a jadgment ea rem and , 

ettablishn that Ic U not a Sikh pTa*e of worship iAidi I 


taant 

A nnlificadon making <^ 11*10 provi-uoni of the T. P 
Act applieaWe lomunicipalilies and notified s'ca? does 
not apply to areas which hare atready become Small 
Towns before the date of the nollfinailon Theprovl- 
etonsofS 3(a)ofthe Punjab Smill Towns Actare 
Inapplicable to the case {.Abdut Raihtd, /) SRI 
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PUN. SUBOB SBBVIOBPUNISHMENT AND 
APPBAliRULE»a930).E.6. : ^ 


PONJ. VIL. PANCHAYAT ACT (1922), S 89. 

AsaJeof occnpancy rights to the landlord b; the 
widow of the occupancy tenant would extinguish the 
tenancy, and the reversioners could not challenge the 


set out f/f n97o and a fresh decision arrived at alter due 
consideration of the High Court order, care b»ing 
taken to hear his case in the proper manner (Dei 
F.C.) BlHARl LtL» Emperor ISLahLl 
H Z—Dutn.t Ofiif Menuel, Chap. 3, Apt 
(b)—PMerrir opph‘«g for have iub>n,tUug teritfi- ^ »0— 

tatieftllntit—OrdtrdirtetimgkimtooilaiHeerttfitaU p Code.S. 


"-e are reversionary rights 
VGH o. HaSSU. 

■ =AIE 1939Lat.S74. 

'ceestd sen of eeeupaney 
• 'ancy alongwith son 
j, rds succession to an o.cu- 

‘ the deceased occu- 

edeceased son, the 
succeed along with 
■ BIBI V ShaHAB' 
UO-AX.S 1939 Lab 428. 
[. Finding of factSlcord appeal— If 


Vu/enoB (^0 J ■ ) ISLabXT. 16. 1 Under b SO of the Punjab Tenancy Act a further 

£.»tPERUK. .. ‘appeal is barred only when the confirmation of an 

PUNJAB TENANCY ACT (XVI OF 1887), S. 44 1 ongmal order or decree on first appeal is complete and 
" I -'y partial. (CarMt.FC.') JIVAN r JUMMa 

18Lab.LT61. 

• 84 and i%— Erroneous de^si^n—Rentnon,^ 


la Lat 

^—^S.ii^E'eetirrenleftenanli—H'ienimt 

S. 48 of the t’onjati Tenancy Act makes it 
the Revenue Coarts ehonl J not proceed to ejec 
when the injury suffered by lanClords Is eoci 
be reasonably remedied otherwise. To eject a tenant t 


84 (5y~Fevrnen—Feuiers ef Fmantitd 

• , the Financial 

tain a revision 
been a wrong 
not allege that 

I there has been any failure of jurisdiction, or improper 
exercise of jurisdiction \Carbett, F C.) BaRHSUI 

■ ' 18 LahL.T.37, 

• •,!• . . ■ ■ ■■ HAYATACT(Iiror 

• mine xohether resolution 

, ■■ •furisdution ef Civil 



——8 59 — by wdom ef eeeupaney rigbtM 
Ian Herd— Right ef reversioners to ehsllenge. 

Y. D. 1939—65 



against panchayatfor 
. it from detnobshing cer* 

at the resolution passed 

. •. . .L„ [g 

• ■ indnotcn a 
' ) passing the 

■ scope of Its 
• contained In 

, ra is private 

• > irrr and the 

■ ■ .sked for. If 

. . 1 • , ■ e pobilc w 

. • 1 to (a 

will be di«TnissW. unless it is eiiauasnai luat 
tion was pa'eed mu/a /fJr.' (7V4 Chand,J 
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BAIL WATS ACT (1^90). 

KATHS^HAlt' SAHSAI PaNCHAVAT. 

AIB 1039 Lab S72 
RAILWAYS ACT (IX OF and acapt 


was applied to the goods at the station of despatch so I 
as to entitle the Railway Company at the station of 
destination to redassily the rate Condiiton No 6 
printed on the back of the K R has 
to such a Case {Mulla, /) MOTILAL • 

Dayal» BPT Railway 1939 ■ • 

1939 AWB (HC)696=AIE ' 

Sa 28 and 41— Cjm/ tmt afUr txprtttton of \ 

epmton 6y Advisory Cemmillet—Mattitiititattlilr 
Where there has been an omission by a Railway | 
Company in violation of Chap V of the Railways 
Act the remedy provided for in the Act is laid down m I 
S 28 and S. 41 excludes the jurisdiction of the Civil 
Court If an aggrieved party asks for *■ -•t» I 

the Railway Rates Advisorv Board 
opinion in his favour and thereafter 
damages his suit Is not mamtainahl 
MECHji HiRjFE & Co V Bengal N * 

WAY. 1939 NLJr m-AI6 1939Kag 141 
S SO-'-U'io St tnusUd wnM ikt pfsttrt of a 
High Codrt-~Tk4 Cintrsior Gttttral •« Counts 
r » j t 1 « 
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BANBIR PENAL CODE, S 188. 

SKRETARV OF STATE v, SADKO Lal 

1939AWE (HO)762=1939ALJ 905«" 
AIE 1939 AU 748 

tly 

■ he 

■ id 

an 

7 ) 

' 19 

— — —8 77 — Scepf ef—Ovirchorge—Mtanirtg of 
S 77 of the Railways Act certainly assumes the possi*- 
' (nluy of claims for overcharge, but all it means is that 


the genera! law An overcharge is simply a charge of 
more than is permuted by law The word should be 
iiiierpreted in a wide «en8e [Crutr, J") MEGHJI 
HiRjEE SiCo V Bengal Nagpur Railway 

19S9NLJ 124-AIE 1939Nag liU 
— -3 77 — Stttton.if manJatory~ffelitt tn aUsts 


I railway asthoniies to deprive their costomera of their 
|u>{duev But the railway aulhoriitts are entitled to 
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c 

Council IS no doubt the supreme executive 
India but there is no statute constituting 
(Crutr, /) MeGHJI HIRJEE & CO • 
NAGPUR Railway 1939 R 

AIB 1931 


tioie III 1 oiui i» iJ VA vu lu . , p », 

consigned the plaintiff should prove not only that the 
wagon In which the goods were loaded was found defec 


CO.. LTD u BALABUX A 1 A a 4-3.> Cii •>*» 

— — S 72— lYiii rtofts A and H — FaslurttotsiaUnA 

titnixtj of <onsigumtnl—f^ondeltttry—~VtttonJsMt— 

£f«-r. 

Where Ills found that the Identity of the consign 
laent sent under Kuk notes A and H had not been prov 


tompttssnt Iron railway auiwsiiet^toinpfltfity 
It is within the competence of the Police to put up a 
charge sheet in re«peci of an offence under S 12? of the 

• • without a written complaint from the 

• • honiles A complaint filed by the Police 

< written complaint of the railway author! 
• • . oper eompfafne (iaiiAmana Fao, /") 

Public PRosccuTOR r appalanarasayya 

1939 MWN 878 
BANBIE PENAL CODE S Zi^Aetustd not mstnt 
at ttmtof offiHtt—Ritht tohtisifil of intien 

An accuseit person who waa not Insane atthetlmeof 
‘ — ' ' 'v* given the bene 

(A^tul Qayoesn, 


t CiB J.AK 69 
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BAKBm PENAL CODE. S. 323. | 

Under S. 18S, Ranbir Penal Code, sentences in all 
ca^ should be eflecitve and adequate according to Ibe 
circnnistances of each ca^e. {Abdul Qaytum, C J, and 

KtcMu, y) STATEt- A bdulla KHeN ' 

41F.LR J & E 64 
I S Z2,'Z-~0fftn(e under— Ofinien e/ medital man 


RANGOON INSOLVENCY ACT (1909) S. 66. 
be propo<ed has been obtained in a legal and regular 
manner Where a notice says that meeting Is to be 
con\ened for (he consideration of a report «hich had 
been called for as a result of a proposed resolution to 
appoint a nen Legal Adviser sfier the u'aal advertise* 
I ment, and nhen the report named no particular indivi- 


S S2i—‘ijfAl tentenet—/’ref‘ruff 
A sentence ol impri' 
ridicuIou''l> inadequat' 
person under S 324, 
injuriee with a hatchet * 


To on'tituie lie cfltnc 
of the Ranbir Penal Code 
that the accqeed person es 
fal means In ccinpelling 01 
from ore place to another 
Hussain v Hassan 


I Legal Adviser, thereby entirely dispensing nith the usual 
‘ ' ■ • ■ • rosiiion nithin the 

cns'ed, rot being 
) Friedlander 


4=181 1 C 6S0= 
1939 Rang ISO. 
{1909J, S.IS (4) 


S Z^3—Olfeneeunder—A, 

The age limn for the offenci 
Jammu and Ka«hinir S'ate IS not • • 

tion under S. 363, Ranbir Penal ( 
sumption carrot be maintained. 

MOHAMMAD Din t bTAir • I 

■ 8 SES—SvidenteStaun 

Valut «A 

In a case under S. 366 cf the Ranbu Penal Code the 
statement of the abducttd giil is very important and 


I Manfla intcivirt. 

Whenever an order suspending a diicharge ii made, 
.-.v r,,.. /.S.IS. ene<%..r4i.. 


Ranbir Penal Code {Abdut Qayootn, C.J- end ll'attr. 
y.) Mahomed Anwar Khan S' State. 

41FLB. J & E. 100. 

S 447 —Intentien Iff annoy — PretumpUan— . 
DtmcUsktng anffther'i prepirty during An aStenee 
Under S. 447 of the Ranbir Penal Code, the intention 
of a person can only be judged by his action If a 
person goes and demoli'hes property beIot>ging loan 
other it«iU be presumed that the person deiiioli»hing 
the property Intended to cause annoyance toiheo»rer 
of the property vthether the tinner of (he ptopenyis 
actually prt>:ent at the lime of the commission of the 
act or not. (Abdul Qeyoffm, C.y.) BaNSI LaL MahaN 
CHANDv KikPa KaM. 41PLB J&K.81 

RANGOON CITY MUNICIPAL ACT (VI OF 
1922). S 2ZQ—A'utei undir—K,7 te Sth, I.CA 
Nffitet to eeniene meelinf to eoniider report a! t'mmtiler 
retarding appointment of a Legal Ahiier—Prpari 
naming no paeiieu/ar inditidual— Appointment of 
named indiiidual wtkout aditrlieement—Irregnlarity 


( the discharge In the case of an order of suspension of 
discharge under S. 39 (1) (rj, the discharge of the In* 
solvent IS complete as soon as the OfScial A'Signee has 
■n hand a suDi sufficient tn declare the required divi 
dendoffour annas in the rupee, plm, of course, the 
eipenses of the proceedings and his commission, and If 
any fuilhersums should come into ihe Official Assignee’s 
hands they are the properly of the incolvent and must 
be refunded to him. (Z>«<ri/ry, y.) MaHNC Tin U. In 
tktmatttraf. 1939 RangLR 676. 

8 39 (X){t:y-''Cr,d,l»rs"-M,entngof 

In S 39 (1) (e) of Ihe Act, the word “creditors” 
means, and can only irean, the creditors who have 
proved their debts, because a person does not become a 
creditor of an insolvent merely becaoseihe insolvent has 
entered that person's name in ihe schedule, and he only 
becomes a crtditor. meaning thereby a person vrho eat. 
rank for dividend in the insolvent’s rotate, when he has 
proved hu debt. (Dunktey, y.) MAUNr; TiN U, 
gm lie matter of. 1939 RSDELR. 676. 

8 fi5— T'ram/Vr tn favour of agent— Aiiemct of 


members of the Council to sny sppointraent which snay I but 


• iTOve that a Irantfer Is without good 
. V. . • con'ideraticn i* on Ihe Official Asiig- 
t of of the parlies to Ihe transaction 

proof ol the nature of the transact 
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the transfer to an insolvent s a^ent does not «hift the 
harden which lies on the Offi lal Assignee to prove «ranl 
of goad fai'h and valaabh conside atiin. {Raiertt 
C J ani Dutkley /) PALANIAPPA CHETrYAR V 
OFFICIAL ASSIGSEE 179 1 0 463 = 

llBIt 823 = A1R lS39Bang 64 
——3s 71(1) fa) and \l2^RetenUet «/ funit— 
PffWers ef Offieial Aitigitee 

S 71 (1) (d) of the Rangoon Insolvency Act provides 
for the only case in which funds have to be or can be 
reserved by the Official Assignee This section bow 
ever, follows b 63 and is in co relation thereto and it 
refers only to interivt dividends and not to the final 
dividend When the final dividend has been properly 
declared, no creditor has a light to come forward and 
tender proof of hts debt and claim to participate in the 
dividends which haie been declared hach reservation 
of amounts for the benefit of creditors who have not 
proved their debts i» not a reservation of nncUimed 
dividends” which are dealt with in S 122 of the Act 
This latter section refers to dividends due to creditor* 


property for the benefit of all the priority is in the 
inverse order This principle of the rule of salvage is 
applied iQ India as a rule of justice, eguiiy and good 
consaence Apart from this salvage lien, there is no 
right ve>ted in the Courts toanterfere with mortgages 
already created on the property which they are adminis- 
tering throagh a receiver, nor have the Courts when 
administering an estate or mortgagors in a suit between 
theniiJti//''/e any power to destroy or curtail the rights 
of the mortgagees in the exercise of its discretion to 
grant them leave to sue on the mortgages or execute 
mortgage decrees already obtained Rights which had 
already been created before the property came m 
euttaiia Itpt cannot in any way be affected by any 
order passed in such a suit to which the mortgagees are 
not parties and m which their rights are not Involved A 
summary proceeding /or giving leave to sue, or execute 
a decree against property in the hands of a receiver 
19 not appropriate for settling disputed priorities and Is 
even less so for enforcing them Though a Court can 
while giving leave to sue a receiver give directions, this 


dividend {VunkUf, J) MauNG Tin U. In the \ 

1939 Bans ^76 I 

3 'JQ^*Surflut'—A/ej>ting«I \ 

S 76 of the Act refers to th* surplus of money which , 
have be*n lawfully received by the Official Assignee, 
and not to moneys improperly received after the 
k. mm ml Ik* n4nis«nt h!i« he ouie absolute The w 


proceeding for leave under the inherent powers of a 
Court (.HAj/a AfjhammdJ Hear and Dhavli //) 
SOURBNGRA MGHAN SiNHA v KuMAR JOOENDRA 
Narainsinha 18 Fat 279-183 to 770= 

5BB 983-12 BP 178-AIB 1939 Pat 467 


fficial 
ist be 
"AUNG 
. 676 

tbea 

vency 


advtrtutment and tuffiuent Mr/rre— AVrr/xi/y tar 

keeeivers bolding sates under the direction of the 
I Court should unless there are spe'ial circumstances or 
otherwise directed by the Court, follow the rule laid 
down by the C P Code and give not less than thirty 
I days* notice of sale as prescribed in the case of an exe 
I cniion sale under the Code Of course U i* open to the 


ACT 


Appointment in execution of njoney decree 

and In suit by equitable mortgagee to enforce 
mnrteaee — Rents and profits— Preferential rights of 
-cteagee as against money decree holder 

MORTO.OE 49 I, W.120 

hf—DtH incurnd unier ardtr$ 
»f Caurt^Prtcnty ar/r fnarlgagi dihi meurrej 
llfare affOinlmtn/ of rrctiVer~.AdminitlraUfH tnit 
hitvttn marlcago’t Inter te—Ordtr of Canrt mahng 

deft of rttovtr /int ekarif—l^galily—Sali'aftlitn 
A Court, while administering an estate through a 


BBCOBD or BIOHTS— £'nrr-ir/ irr—rreiumfian-— 
Reinttal—Aiierlien of right made in deed executed 
tarlier~Etidenee Act, S 13 

An entry la the record of rights must be presumed 
to be correct at the date when it was finally published. 
An as*eruon of a right made by a donor in a deed of 
gift executed several years earlier cannot l>e used to 
rebut that prer ’ .j n -> j' 

/) Markh 
1 

. Etndentiary value 

TTie record-of-right* Is of no better value than any 
Other piece of truthful evidence There Isa presump- 
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BECOBD OF BIGHTS 

a piece of reliable evidence and at the eame lime 
consider the other evidence in the case. (WVr/, /.) 
MokhaDa Dasi V. Lakshmi NAKAIN Das 

182IC 746°5BB 819»}2BP S9~ 
A LB. 1939 Pat. 221 
' •Prefardticn— Enquiry — Duty ot iitxeHne effierr. 

The duty of the Revenue officer at the lime of piipar- 
iQg the record of rights la net confined meielT to ascer 
tain nbo IS in acioal occupation of the land and to 
record the lard in his kbaiian He has to ascertain 
further whether sochocrupa'ion amounts to pos'-ession 
and the nature of such pos'«s«ion. (Sin, J') SiCRE 
TARV OF State i dt Board of hAhCvuR 

70CLJ 126 = AIJt 19S9CS1 7fi& 
BEGISIBATION ACTfXVl OF 1908), S 17- 
/f/rrr«nr«» rthr riXtr<iciTixry ngAts^A’etil for 

rigtJtroticH. 

A transfer of reversionary rights is not tantamount to 
transfer of property and registration is not necescaty in 


'EEGISTBATION ACT (1908), S. 17. 
in evidence and can be read as part of the decree so as 
to affect immoveable property comprised therein not- 
withstandini; (hat It has not been registered, {Varma, 
/) jACDlSH NAKAIN MNGH V. BaNLE ALI MIAN 

1831C.467=5BB 918-^ 12 B P. 168«= 
20Pat.LT S28 = A.1R 19S9Pat 406. 

' S n—Traiis/er — Statement by oviner that he 

had gtten hii property uorth more than Rs. ICO fa 
another — Efft't of 

A mete statement m a Magistrate’s Court by an owner 
of property ibai he had given up a portion of the pro- 
perty north more than Ks 100 to another is not sufficient 
toeffect a traiT'-fer of the same which cannot be done 
except by a registered instrument (D-ixis, JC.and 
Weiton, J.) TlLLUWAL MICHUMAL. 

ILE '1939) Ear 563“181IC 982= 
12BS 16 = AI.B 1939 Eind 128. 

S. 17 (1) (b)— wf^r/a/e deeds between 
same parties— Each relating to separate land— Valued 
.. ./ir, r i - -. ft^at 

. n «P 


- S IfJ—'Deetaretien’'— Partnership— Dinolulien 
—Agreimerl telveen pailnershtp that they hod 
efual rights in immetoble properties of fitm—Agsee- 
ment entered in aaileci ard iigmd by partners— 
Regislraiun — sWeessity — Aamiiiibitiiy sn eisdente 
uithout retidraiitn. 

Where on the dissolution of a paitRer>bip which 
owned immovable propei lies he’d in the names ot some 


a number of similar tran^actiens in order to make 
registration not cotrpul'ory There were 14 diffeient 
motigage deeds between the psrtie*, each mortgage deed 
relating to separate land being of a value of less than 
Ks. 100. Each of these deeds however contained a 
concludingclaure as follcws "When I, the mertgagor, 
will pay op the entire money secuied ori theotherl? 
mortgage deed' to the mortgagee, I would get my land 


signed by all the partner', itatrounts to a dectaiaiion 
falling within S, 17 of the Psgistration Act. and if 
unregiMered cannot be admitted in evidence by reason 
of S 49 of the Registration Act. It cannot be said 
that It II a mete reciial of fact as opposed to something 
which creates tide. On the other hand it isaninstru 
meet which declarea the rights of the partners in the 
properties from the date of the di'soluiion of the part- 
nership and therefore requires registration. *ri)e fad 
that It IS entered in the day book and rot drawn up 
separately makes no difference (Leaeh, C.J. arid 
Somayye.J.) RASIAPPA t TUlRtlMALAPFA 

IliB.(1939)lIad 971 = 6<' LW.331«= 
1939M.‘WK. S66 = AIB 1939 Msd 884 = 
(1939)2 &1LJ 649 
■ S. VI— Entry relating to pa) merrl tf adianee for 
sale of shol—R'teJ for rtgiitralicii 

An entry relating to payment in "* — “ 
which IS to be sold 13 no more that 
advanced and cannot be consider 
money leceived fora 'ale of an 
and, Iheiefoie, dees not need , 

Smgh.J) SHIBLaLp. MST.GOBANtl 

41 P LB. 813° A IB 1939 lab 8(2. 
— — Ss.37 asd ^l—SeePe—CimprimiietKeluding 
immitialle preperly tniside leepe of luti—A'en-tfgis 
iroUcn—lf optrotes to affect prtperty not tninit — Ad- 
miiiililily in iiii/enee. 

A deciee bated cn a ccmpicmi*e which inrladcs 
immoveable prcpcily tui'ide the «ccpe tf lie scit ard 
which is not replMcied IS net alfcgeihrr inffctlite to 
pa's title in ic>pecl cl the p’Cpcily rot inclcded in suit. 
The decite i* evidence cf an agiecmint tetween the 
paiiiei- under which tnle is Irarsferiid cr in'endrd to he 
tran'ferred. The cemptemise agrtcreent can be adduced 


The clause merely laid down a collateral agreement as 
to the date vehen ihe light of redemption In each 
mortgage shall be exercised The siaiuiemsit be 
sitictly conMiDtd and the benefit given to the person 
who claimed ihat he was not bound by it Hence Ihe 
deeds didncine>d legi'lration. (Sleehir,/) BUTA 
SINCH P ABDUL RaLIMaN 1B4 1 C. 85= 

12BL ]59 = 41PLB.585=AIB 1639 lab 173. 
= '■ "— S 17 1 1) 1 b !— • Mertgoie—Etuitable mortgage— 
Ahmorardnm reiaiing to depoiitof title deeds— H'Airs 
rifuirei retisiralieri. 

Wheie the parlies profes'irg to create a mortgage by 
deposit of title deeds coniempoianecu'ly enter into a 
conliactoai agreement, in writing, which is made an 
int^ral part of the tran'aclion and is itself an operative 
instrumert and not merely evidential, such a dorument 
most under Ihe statute be registered, if a memorac- 
J — .,1-. — ijjtes that it is 

. •• it in Consideration 

• . Is cf Ihe properly 

■ .ircpetiy and refers 

for the protection 

cf thu tttartry or for prccutirg payment of the mcneys 
hereby seeuteJ, and then it not only sets cel all lie terms 
on which the mere)' were advanced but cxpre<sly con* 
lets a power of sale on the motTgagee. the rrerncrandum 
dees not mtiel) evidence a tran'aciion airtady ccirpleied 
but it Isccniracioal in form and constitoies the agree* 
mtnl between Ihe patiie*. ard theiefcte leculies re^s* 
Iration. The irete iaci ihat in a parenthetical passage 
the title deeds aie stated to have been prcvncasly deliver- 
ed with inleri to create a secuiitj, dois not alter the 
character of the memorardom itielf. which if the para 
thelkai passage be di<tegaided is an intircmenl c 
live to create an inttiest In thepioperly iu favour 
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&£0ISTSATI0N ACT (1908), S 17 
mortgagee {,Lcrd Afacwllan ) IlARl SanKAR PaVL 
P. Kedar Nath Saha. 43 OW If 806= 

(1939) 3 All BE 737 = 66 I A 184 = 
ILB (1939) 2 Cal 213 = 1939 A WK (PC) 181= 
70 OIjJ 163 = 18110 935=1933 0 W If 670= 
SOL W 33 = 1939 0 OE 38S=5BE 747= 
llEPO 292 = 20 Pat LT 674 = 1939 0 A 638= 
1939 ALJ 869=41 Bom LB 1144- 
1939 M WN 1166=A IE 1939 PO 167= 
(1939) 2MLJ 622 (PO) 

' ~ -"(BaDgOOn) S 17 (1) (6)— for regtttra 
tion-^Teit—Uthmiti retuU of doenmint—If msttrtal 
It is th* doca-n^nC Itself which must be looked at in 
deciding whether it requires regtstratiou and the im | 


SEOISTEATION ACT (1908) S 17. 

A decree embodying the terms of a contra *t did not 

I create or declare a fresh lease It simply stated that 
the etisting lease would continue on the same termsas 
before The old lease was not ended nor na'» It varied 
I by the decree although the assignee of the lessor waived 
hcs nght to take rent for certain years in favour of the 
original lessor 

ftelJ thziS I7(l)(rf) did not apply The reference 
to the lease in the decree did not make the decree a 
do'oment registrable as a lease iColdtiram, J ) 
DAULATRA«t< HAVELtSHAH 

41PLB S16=12BL 55=182IC 633 = 
AIR 1939 Lab 49 
•3 17 (1) (d)— ptiilion~~Agretinent 


-•rmintnt lease o( the right o/fi hrngtothe 
to in turn agreed to execute a kabuli)at on 
ms and conditions as the patta, on the 
ch parlies were at liberty to sue fur speciSc 


documents wx , a mortgage deed and as Ue deed cxecut . 
ed by my elder brother beve been read over to me and | 
having understood (the sam*) I agree I have no 
oblection and I shall not Interfere with the said docu 
raents and the said piddy land in future I agree to I 
all In witness whereof this deed is signed ’ | 


the intention of the parties as de lared by 
the co-npromise was not to effect a present demise and 
that therefore it was not nec»siary tha* the compromise 
petition which was made part of the decree should be 
registered before it might be almiited in evidence 
icine /) SWARtfAMayEE Basup Sarajobala 
DsBt 43 OWN 956 

vv . frg^ yfgr to ytar or 

iof 

• • pe iod of one year, the 

mentioned therein is to 

• which it relates do*s 


Sosiv PkayaCYI AIR 1933 Bang : 

I- —3 VJ (jVlW\—P<mer of attornttf-^Regittro to 
—Whtt eompuisorf 

The only circumstances In which a power of attorney 
Is compulsorily registrable under S l7 (I) (9) of the 
Regittralioti Act are where it has been executed to 
authorise the donee to recover the rent of an fmmovea 
ble properly to ihe donor (or the donet's own benefit - 
for in such a case it amounts to an assignment and 
hence under Ci (<) it requires registration Similarly a 
power of attorney which is intended to cresle a charge 
in favour of the donee on immoveable property referred 
to therein requires registration (Aftrri S V oni 

Mthta J \r'l RABHA lUlv Ter SmCH 

1939ED 203=1939AWB (BB)200 


——8 17 (1) (yi\— KtptUrtd Uost^ 4 grtemfiit\ 

porting roof rftfrrrd tf^R/glArttifi, if 


AiB ladioai 416 

. 3 17(11 (c)— /frrriy* /vr tahitt eonidtrotiom , 


.g 17 (l}(d)->6rare fee ont year fixittgoitnuoi 
rent^tVeed tor regiit'ation 

Where a lea>e granted for a p‘rioi of one year fixes 
an annual raieof rent which is to be paid monthly and 
gives the landlord after the etp ry of one year th" option 
to lease the prop'rty to the same tenant or to other 
tenant*, the lease is not one reserving a yearly rent 
wathin the meaning of S 17(1) (>/) of the Re; .tration 
Act and IS therefore, not compalsirlly registrable 
(AftfW \fENCHRAJf NSMD LAL 

41FJ<B &46 = AIB 1939 Lah 558 

— 3 17(l)(e)— Kobila t'amtfrring rent decree 
-—Aterd for refiitrjtion — flengjl Tens tey Ac', 

S 65 

• A AVIj/u transferrin; a rent Oe.ree for more than 

• n. inn r... ff. s. rei. .fred under S 17(I)(r)of 

• « * • . creates a charge on 

• ■ ■ ■ V'bih transfers both 

• * actual bar-k rents H 

. • I * tt/nr R,kniH J/) 

I OlV NaKaVAN ( I AsA'.iA UO IAR ^EV 

43 OWN 858 

(asaaendedln 1929), 8 17(1) (e)-Jc<r/e— 

(,fT— Final decree for salt— ff tmm’n s^lt pro 
—Aiiignmest of deere/Virlk Re 10) arnpx’irdt 
eiitralion—Afe eiii/y 

■ final decree for sale on a simple mortgage drawri up 
e ofd nary form most be regarrlel a< imrnoveabl* 
eriy for the pirposes of Ch 111 of the Transfer of 
>eny Act relalingto sale of immoveable property 
• a deed of assignment of such a decree li compol* 
ifuiiiy xegistrable under S l7 (1) (v) of the Registration 


earns terme 
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EEOISIEATION ACT (1908), S. 17. 

Act as amended by the T. P (Amendment) Sqpple' 
mentary Act o( 1927, if the value tbeieof is Rs. lOO 
•or upwards (Leach, C J a-hi Patanjah Lastrt, 
J,) bHlVA RAO I' ■ ■ * 

S 17(2)(TI>- 

Acparic—Ncctcstty for t 
After amendment of 5 
Act in l929, awards which nil then did 


BEGISTBAXION ACT (1908), S. 28. 
which was the only hem in the registration sab district 
and district In which the assignment deed was registered, 
should pass under the assignment and that as the regis- 


t require | 


8 and 29 — Applicability and scope— Mart' 


tL.E a939)Nag 607=18310 845=12EN 81 = 
1939KLJ.S75=A1B 1939 Kag 233(rB) 1 
■ S 17 (2) (vt) (Amendmeat of JS29)— //^ 
relrespecSiie I 

The amendment made in 1929 with reference to S. 17 | 


The turisdit non conferred on a Sub Kegi'trar under 
S 29 of the Registration Act IS limned to receiving and 
registering every document other than a document 
referred 10 In S 2B If a party desires registration of a 

j— - — I — -'one he is 

pleases, 
moveable 
ation of a 


■■■ — 3 17 (2) M ej-rnr/(«4il*’— /«/cc. 

fntauon—Rtcetpt acknouiUdging payment of v>holeef\ 
morlfagt money. 

The words ‘‘purport to ealinguisb” In S I7 (2)(x») I 
of the Registration Act cannot be interpreted as being 


document from beginning to end. Where s mortgage 
deed containing a personal covenant is registered in a 
particular Ke&islration office through the perpetration of 
a fraud on the Kegistraiion Law.=-beth the mortgagor 
28 of 


ARlaNhiNGH. 183LO 168-t‘2K.L 1U1» 

41P.LB 10I = AIR 1939 Bab. 272. 

. — — S8 23.25 and tB—Doeument presented after 
mere than fenr montht— Validity of repstraUen. 

Where five months after Its esecution, a document I 


ent cannot 
regards the 
the Umt. 
INdiRDEO 

Singh v. ramlal Singh 18 Fat 429" 

leiio 482-5BE697-11BF.59S- 
1939 P.W N. 288 = 20 Fat L T 285 =■ 
A I.B. 1939 Pat. 502 
— .-Ss 28 and 29— regtittrei in vtrong 


' 3. ZZ—Pla-e of repsiralion— Document if 

repstered »« prefer place— Teit—/ntfnlien. 

The question whether a mortgage docomenf is pioperlj 
registered at a place where only a very fractional por- 


A i.U laoo l>ab oaL 
' ■ 3. T^—Applteabsltty and scope— Assignment of 

mortgage right — Repstraticm m plate in whieh one item 
of property lay vnthout intention to pais that item under 
aisignment—Aisignor having no title to suck item — 

Effect on registration— Validrly of assign- 

A mortgage deed dated 20— -6 — j' ■ ' . ' 

of three items of progenies one c • ■ , , . 

situated wilhm the jurisdiction of the • . ■ • 

S. in District C. the other two being In an enliicly | lion or not is a question of intention assuming that the 

. ' I • ■ he tricla* 

• , ■ give the 

■ . • • • . ■ ■ ■ d it is a 

■ • • • . • • • . ■ of fact 

- it, then 

• ■ • e has BO 
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REGISTRATION ACT (1908), S SO. 

URN 330°1939NIiJ 44>= 
AIR 1930 Nag 67 (FB) 

" ■■ -S 30 dy—Dtscrtiiffn under-~Extretse ef—C«K 
uderations-~li^ro «/ registrahm—Rt rtgtstratten 
The du-retion conferred by S 30 (1) of the Rey«tra 
tion Act la ntde and unfettered Bat it should not be 
lightly eTerci ed and should not be exercised at all nhen 
there i» gross negligence or carelessness or fraud 
In a case where even the registering authorities them 
'cbes were mi‘'led and accepted a document and regis 
tered it, and were thus instrumental m lulling the 
parties into a ^n‘e of security it is pre eminently right 
and proper that resort should be had to the exerase of 
these exceptional powers The Act does not prohibit re 
registration or impose a time limit wtihin which it mn«t 
be done and hence in order to prevent injustice to the 
parties flowing from the mistaken act of the registering 


DIGEST, 1939 

REGISTRATION ACT (1908), S 49 

S 4S— Lease deed tinreststered~Admisstbthtf to 

prove nature of possession 

An unregistered lea'^e deed which is co pulsordy 
registrable, can be used for a collateral purpose, vtz , to 
determine the nature of the possession of the lessee 
{Ram Leill,/) MengH RaJv NaUD Lal 

41 FEB 646=AIB 1939 Lab 558 
— I S 49 — hvope — Agreement among partners of 
firm on dissolution entered in day book and signed by 
partners — Term that all ihe partners have equal rights 
in the immovable properties of firm — Non regi tration 
—Admissibility In evidence See REOlSTPATioN ACT, 
S 17 60LW331. 

I ~ ' S ^^-'-Scope— Unregistered sale deed~Admss 

■ sshlslp to prove nature and character of pjssetsson 
I An unregistered sale deed of immovable property worth 
I more than Rs lOO cannor be received in evidence for the 


■ “--Ss S2(a) and 34 (3) Ca)~Fr«<»r exeentsng 
sale deed under power of attorney— Power to present and 


■ 1 . ■ 

— S 49 — Unregistered kahultyat — Admissilslsty to 
' prove permanent tenaney 

"'rt 

he 

we 


1 ' ’ *1 

41i:'Lti e«AJ.U ItfotiLtiu lol 1 
■ " Sfl 84 and a— Admission of exeeution obtained 
on eoinmttsioii—If can a feet time fixed under S 34 
Where a Sub Kegitcrar visits an executant on com* 
mission amt nKra n* nn nHm » o/ erae ir><>n from the 


se 

/) 

... ‘ \ ■ ■ . ■ ■ i *8 

i *3 49 (as ameDlieiiy—U/u/ruetuary mortgage 
for less than Jit lOO—Crtalien of by unregistered 
deed aeeompanied by Jeliiery of possession'^ Suit for 

redemption— Admssssbihty of deed— Risdtnet Act, S' 91. 

i t r— 


reji^ster the decree iftbed< • 
from February 1932 (H'ort, Ag C J and ATanohar 
Lal! /)rAMPRATAPSRINARAYAVr DaRSAMRAM 
178ZO SOSoSBB 110-llBP 268» 
A I B 1039 rat 06 
— — S 43—Attlicobtlitr—Zarepethgi late for ssx 

> art 

If a xar c pcsbgi lea'e for six years i> unregistered. I 
under S 49 of Ihe Registration Act it cannot be used in 
evidence to prove Ihe fa*! that there was such a lease 
{^rsrt\,SAf 3>id Mik s, JAf) J ASfA SIIANKERt 
Pa; RASf 1039 BJ) 476“ 

1039 A.WR (B R ) 218 


■ refers only 

to questions of right, title and so forth whi h have 
already accrued and does not affect a qaesiion of 
admissibility in evidence Therefore, the pro»i«o to 
S 49«fthe hecisiralion Act which was Introduced by 
S lOofActXXlof 1929 applies even 10 documents 
executed before April lit, 1930 {Gboie /) Swakna 
MaVelDasus SAkAfuOALA Debi 43 own 956 
-^aa aoended In 1029) S 40 vtovlao—Seepe 
—Arreement to terms of proposed lease 0 / Jltnd—Sub 
' seftuni execution efm lehilita br lessee — A'ofi registro- 
tion—£feet—Suil by lesser fer ipe.ifie Performaner— 
Agreement frier to exeeution of lease— Proof of 
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EEGISTEATION ACT (1908), S. 49 


A !ess« of iEimo%ab.e property ssreed to the terms 
of ths contract of lease proposed hy the lessor, and then 
erecoted a muchilika embodyirg those tetm«, but the 
same n as not registered In a ;>uit by the lessor for I 
speafic performance. | 

HelJ. that the lessor »a» entitled to rely on the agree* 
irent and to prose it without the necc'-siiy of spelling out | 
from the written lease itself {Abiul R-tkman, /) 
Venkata Seshwya t District Board. EastI 
Godavari 184 IC. 4GS = 12KM 459*» ’ 

1939 MWN 165=AIE 1939 Wad 391 = 
(1939)1 MIiJ 82 
' S. 49 (c)— UiinvittTtd (“rlitttn-ditd — Admit’ 
tihIil}—Precf of Hatun of pessetiiffii, 

V*te»e the lact ol pamiien between the parties is ad- 
iTi’Ud and ihe fact of po'ses'icn of a retiain property 
by one of the patties is established by oral etidence, : 
oniegi<iered deed of partition might be referred to 
explaining the nainre and character of possession and 
that it led to the inference that the property had cr— ^ 
the parlj's share in partition. ISiemp. /) 

SlNCll t. AJOMAN lllDAD QAEZA 41P1.E * 

' - 3 iQ~-Afifliraiility — Pritr Unrtftittred 

Hitne tfftet ifdtlittry cf pasitJiioit. 

The wording of S, 50 would seem pnma facu to 
apply to prenocs unregistered deeds, whether they have 
taken effect bj delivery of po'ce^'ton or not 
be endniy testricting the scope of the section 
it does not apply at all, when the previous 
transaction has taken effect by delivery of 
iRkldi. J.) ILAIM BAKHStffr KaLU MaL 
LL£ (1939)L3h 261 = 18210 460>12BL 85- 
UP LE.IS-AIE. 1939 I<a)i 29 


SELIOlOaS ENDOWMENT 
No presumption of correctness attaches under S. 60 of 
the Registration Act to a statement of relatiou'^hip made 
in the endorsement of the Sab Registrar. (BAidt, /.) 
Kamna*/. Government OF Punjab 

41P.LR,376=AI.B 1939 Lah. 468 
Tl ~Applicali>lity — "Refusal te regitter"~ 
Suh-Rtgistrar refusing to excuse delay in Presentattem 
of document— ’Failure to appeal ta Kegutrar — Suit for 
rtgiUrOtien — Matntamaiilily 

Where a document is presented for registration to a 
Sub Registrar beyond the 4 months’ period with an 
application under S 25 (2) of the Registration Act to 
get the delay condoned, but the application is refused 
and the Sub Registrar makes an order 'Registration 
refused." a suit under S. 77 of ihe Registration Act is 
not maintainable when there has been no appeal to the 
Registrar {.BroomHetd and Norman, //.) KiSAN 
LaxMANp DaLSUKH 1821C 943=12EB 49 = 
41 Som li E, 470 A I E 1939 Bom 264 
— S n-—Rtfusal to registei—fV&at amount! to. 


■rortlis a/sO has expired and further slated that the 
document was not registrable under the Act 


■8. ^—DtUitry of , 
detd-’lf amouatt to notice 
A person who takes the s 
deed, with full knowledge c 
obviously parity to tbe ver 

he cannot succeed merely on the strength ol bis - 
tered deed. Delivery of possession may amou 
notice of the previous title and tbe subsequent a 
may fail owing to such nocue but that would d' 
upon the nature and circumsiances of tbe pos<< 


i A I* 


obtained by the vendee was not of such a 


ieope of. 

n of S 87 of the Regntrition As ins 
,0'e cases ID which an 73- 

nadeout of time. (HWe/Jr fr r 
\ y.) Ramprataf a 

278rcK-r-fsz“.TZ' 
11 B P. 268 — A Ty 2ni V 
59— 5c«pe — A’eic ^ 


. /.) S 89 of Ihe Registiation 

of S. 7 of the Land Iraprpn-j^ £.aw. , '' 

55— tration Act itself provides 07 51.^-. 

29 w..I.tl.ei.vov.«fv,.rtC v-i 




■ " -S CO — Due <it(;sra(tm of 

lion from endorumeut 

No piesnmpllon of due attestat 


. —8 tD—F.nJjriemtnt-’BtaleiKent of riUUoHtktp I 

\a —Presuviptieit of * 

Y. D. I 935 — 6 C 


eelioiobs 

<35CEc:ct,s^ ■ 
^4) Dcxcv.tr.' “ 
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EELIOIOUS ENDOWMENT I EELIGIOtTS ENDOWMENTS ACT (1863) S 13 

' ■■ '“Deiuiter eititc—ManaiingCcmnulUt ^ ■ ' 

if Ceurt^Rep'iirx txiiuUJ by tktm uitieul i 

taneliii/t—PiKver ef Ccurt la unthon (affnent " I 

If a managing CO mntttee appointed by Lon • 

pect of a debatter estate ezecut s repairs siit 
reference to iheCouil it »ould be open to the 

overlooV the fact that Sanction for incuiring the costs j ^EUGIOUS ENDOWMENTS ACT (XE OP 
had not been previou ly a Led for, and the v outt may 1 1863; — App! caithlf —If tonfintd to endffiomcnti txit 
properly sanction the pay n-nt of costs which had been j 


ary arthaia right 

A public temple is rtt extra eetHmeretum, and tt is not 
-open Co a private individual to acquire by prescription 
any private ownership in regard thereto The character 
of a temple as a public temple cannot be taken away b> 
any as'ei nan of private rights especially when there is 
no evidence that the public ha^e ever been ezcluded 
therefrom Bat where it ts found that the descendants 
of a person introdoced as an archaka m the temp e have 
continued to be in possession as archaka and doing 
arcbaka service, «etiing op an exclusive right to the 
posseesionand mariegementofthetempfe for neatly 3A, 
years, and none of the trostees ev'r soaghi to interfere 
with their management or posse«»ion the inference is 
warranted that the descendants of the original arcbaka 
have acquired the hereditary archaka nghi in the temple 
and as kach the right to be in possession and manage 
merit of the temple Tne trustees would have no tight 
to interfere With that raansgement except to exercise a 
general sapervuion over (hem as trustees.ortoget a 
dectee for possession (t^entaiaramcna Raa J) 
Vishnu N/*MauniKi S’ Ramuvni hiARAtt 

1939 MWN 1143"(lfl39 2MT.J 867 
-Temple committee— Powers and dotiesof— Power 
to di<mMS trustee without enquiry or at pleasure and to 
appoint new trustee !n his place See RbliCIOUS 
Endowments Act, ss 13 and 14 

(1929) IMIiJ 9 , 

—rtmplt—Sthemt— Clause preserihing quah/ite 
Uen (er truUenhip—Prei tition egaimt elttUen of 
tenon eome/ed of nan cenipoundahle e/fence— Person 
eentteteJ tubseguenlly repenting— If ean be trustee— 
Aulegy of su / nJed pieoJert, 

So fjr as pleaders are concerned, the control over 
them Is vested in the Court to su«p-nd them or Strike 
them off the rolls and If a man has really repented the 
Court has alwa)s the right to restore the man to the 
profession B it the que tion of repentance has nothing 
to do «iih the interpretation of a clause In a scheme 



Afretient bf mikjnt tram fernng msisgenent to SiH 
Commiit<f—t chditf 

An agrrement by a mahant of an Uda i Instiiatum 
onder which he hands over ch* raanag-ment of s ttnoly 


■ Ss 13 and 14— •Powers and duties of trustee end 
temple eommittee— Interim trustee — Appointment by 
eemnutte^— Duration o^—Poiveri of eommitlet to dtt 
enut—Groun-ts for dtsmtstal— Failure to hold inquiry 
or to git/e opportunity to answer ehnrges — Effect — Ap 
pomtment of fresh trustee tn place of trustee trregulirly 
dismissed -Veihdtty , 

Inatcffiple to which the provisiopsof the Religious 
Endowmenis Act (XX of 1863} apply an interim 
trustee was dismissed by the Devasthanim Committee 
at a neeiing.on the grounds that the trustee ( 1 ) faded 
tosobmic a rfeiaded report of the temple feases amount 
of arrears of rent and sums collected (2) prevented 
membersof the Committeefrom boldingtheir meetings 
in the temple premise* and (3) broke open hundi boxes 
without notice to the Committee At the same meeting 
the services of the i/rrmm trustee, who waS originslly 
appointed to hold office till a permanent trustee accord 
ing to the prevai ing custom of the temple from the 
founder's family was appointed, were terminated and 
another person was appointed in his place The dtsmis 
ted irastce filed the <Qit and conterded that his dismi*sal 
was irregular and illegal as he wa* not guil y of any 
mi<conduct that the appointment of a fre’-h trustee in 
his place III? a permanent man was appo nted was Illegal 
and void, that the le'Olation of the Committee was 
ultra pirestieice the agenda did not contain the subject 
nor was any notice given to him of the nature of the 
charges that he wis not afforded an opportunity to 
defend him»«lf and that therefore an Injunction restrain 
ing (be Committee from interfering with ih^ plaintiffs' 
pos<e*sion and management of the temple properties 
s'lontd i*?oe 

l/elt, (l) that under S 13 of the Act it ts the duly of 
the trustees (o keep accounts of receipts and disburse 
menu and It [i the duty of the Committee lo reqmre 
prodonion of the actounU at lea'l once a year There 
was no suggeviion m the case that the interim trustee 
had not kept correct accounts Only If his conduabad 
— . w. .r... .,>e breach of trust or neg'ect of 

• • ■ a 14 of the Act could the Civil 

di ml« him. TJe Committee 

■ ■ ■ ■ powers than the Court bad in 
• ■ • he trustee was not a clerk or a 

• . * e lo be dealt with In any way at 

. • complained of by the Comm t» 

■ • « rtegl'ct of doty, becflo«e the 

■' ' must be of the same serisu-ress 
reach of trust The Comnlttee 
< • risdicfion di n ns ib» trn tee from 

■ St gar 1 A'lfjrrtia Aiy<ir, (Ifl9S) 

lL.R.2)Mad IrVat I&4 followed (3) That without 
I pro p er enquiry Into the mailer that !• without el arg^ 
being framed an J opportunity for explanation being 
I given the trustee lo meet the chaiges the diiml*sal was 
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SSLTQIOUS PROCESSION. 
isTa'id, 21 Mad. 179, (1916) 30 M L.J- 6W. 5 UW- 672 
r«f. (3) Notice of the ifccting ac which enquiry mil have 
to take place shoiild «et oat the 'ab]ecU of enqQiiytnthe 
agenda. 54 M.L J. 140 1.L.R 5l Mad. 68, wl. (4) II 
was irregular and opposed to natural ]u<iice 10 dismiss 
the trustee without the necevsity requirements of an 
enquiry. (5) Tne tiustee though appointed interim, bad 
what might be called a freehold in bh possession since 
bis apDoinlment was op to the event of a permanent 
bolder ofiheo£ce being found and until that event 
occurred he was entitled to hold office of a trustee: (6) 


from interfering with the trustee in bis duties as trustee 
of the temple (Gtiule, /) VENKATASUBB-t MUDV 


I RIPARIAN RIGHTS. 

I Tota r ASA Ham. 3939 A WE. (BE.) 100= 
1939 A L J (Snpp.) 80. 
BEVENIJE EECORES JCfunrn Ctydawitrt— 
Enlnei m— Value of, 

Kbasra Girdawari entries are admissible in evidence 
and they furnish important evidence upon the question 
of possession. (/ruA/u.y.) hahman v ahmedoo. 

41PLB J &H.16 

\tulali0n—Enirtes— Presumption of truth, 

j A muUtion is not a part of the record of rights and 
I unless a mutation entry has been incorporated m a jama- 
presumption of truth attaching to it. 
<e1. on. iTek Chond, J,) NaTHU 
• Muhammad. 

I AIB 3939 Lah S95. 

— I — PuZ/a not eontaintfif dtmenitoni of hind— Onus 
\ef proof tkit land claimed ttcovered bypitta. 


AIB 1939 All 280. 
RESERVE BANK RULES. T. , ' 
unilr—StepI 

When a servant who is entitled C 
R. 22 (ill) of the Ke<.etve bank 1 . .. • ... 

inquiry ii muse not be wholly illusory. If be submits 
an explanation with regard to the charges mad<‘ against 
him the bank cannot take any action till they art- aati-ifi- 
ed that a charge (01 charges) Is proved : it U not enough 
that It is merely made. The framing of charge ' 
an enquiry and if It is proved, they must be 
that the act or omission which forms the basis 


answer charges in person but puts in a written statement, 
does not absolve the employer from paying regard to the 
elementary rules of justice and (airplay. Since a tight 
I ' . . , employee 

• • y evidence 

. . ReierU, C. 

■ ' ■ India v 
Ll.ia< ...wa Aaog 357 

REVENUE COURT MANUAL (All'”' ** a-- 
\Z~Servici not pereenillf elfecled—Pt • . 
follow'd. 

Rules 11 and 13 on page 9 of the I • ' 
Manual require the attestation of two • ' 
service Is not personally effected. When the procedure 
preseilbej by the rules has not been followed. Ifie 
■servue is defective. (Afarih.S.M.and Mehta, J, Af.) 


— I Settlement reterdt.—Entriet xn—lf rehuitahli— 
FatU to be proved. 

Though the tetilement entries of 1302 F. and 1334 F. 
are rebuttable. It IS necessary for the opposite parly to 
prove conclusively that they were wrong It it not 
enough for them merely to show that it was unlikely 
that theother paity's predecessor in Interest cultivated 


- ’'illage papers— -Entry sn at to rent — Vslue— 

Reiuttat, 

An entry In Ibe village papers of rent has a certain 
I saned characier in the eyes of the law. It can be 

■ ' • ■ - it the 

. and 

373. 

' JrcC, P, Code, O 47, R l. 

. •• J«(1)C P. Code. S 115. 

(2)CR. r. CODE. S.439. 

I RIPARIAN RIGHTS— /frrr/fna/ chinnel—Right to 
flow of w iter. 

Any right to the flow of water from an artificial 
channel must be based on pre-cription iSseuler,/.) 
Ah U r U SaN BaU. 1939 Rang LR. 5S1= 

AIR 1939 Rang. 416. 

I —fllotsirat ttreein — Upper riparian owner— Right 
I to dans ssp ttream. 


owner of a lower bolding with as ma;b water as be needs 
for his own purpose. It cannot be laid that the amoan: 
Ihat goes down Is materially dimiaishei. If. the-efore 
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the owner of the npper holding puts a bund across the 
river so as to block the water course entirely but cats a 
bypass ]ust above the bund so that when the water 
banked op by the bend rises to a certain level the sar 
plus water flows down that bypass and rejoins the bed 
of the main 'tream just below th • >- * - »•«. 

holding of the lower owner, the 
restrain the former unkss he has 
suffer, from the effect of th« 

AH lj». U San Bau ■ . • * 

A . 

SAiJtE—Siam iramaetion — Ti 
The pas<ing of consideration and the relaiiooship 
between the parties are very important matter' in arnv 
ing at a conclusion as to whether a 'ale is or not a 
sham transaction {.Tth CAanJ end Mdul RatA </, JJ } 
Basant Kaur w. R am Singh 4’ t*-"* — 
AIE 

SALE OP GOODS ACT (ni OF 1 

"Mr.eahh preptfty''—Dteni — Salt 


IO4& 

SALE OF GOOES ACT (1S30), S. 65. 

There is ro reason to assume that goods entrusted 
are goods to be sold on approval, rather than 
goods to be «hown for approval By delivery of goods to 
a broker even on tanged terms, no property can pass to 
him under S. 24 of the Sale of Goods Act, Gmcls or 

.1 u. j r . 1 u — . . jjjg bayer, 

same and 
1 cases are 
, ’ad, S. 2+ 

■ anded o\er 
approval 
ecisasale, 

the title of the purchaser IS protected under S 27, pro- 
f videdthere IS nowant of good faith On a comparison 
I of the words of Ss 24 and 27 of the Act, it is clear that a 
I mercantile agent who receives goods on tanged acquires 


orally and it is not necessa 
decree to be valid should 
C. F. Code can only be cor 
the requirement of a trans 

quirement of procedure. It is not a substantive enact* 
ment which says that unless there is an assignment in 
writing of a decree, a transfer, though ma 
shall he inopeiative or void {_piatkv»U, J.) . • 


Mi 

tteth—Jf a eentrael ter sale of goods 

Where a contract i$ for a chattel to be made and 
delivered, It IS clearly a contract for the «ale of goods 
A contract to make and delner a set of faWe teeth Is 
therefore cont 
pies of the Sal 

{Gruer, /.) . . 

S 16 (Xy-'Nature of eondiiion imf/trd la — I 

KtgAt of turehaser to retect 

Accurdini* to S 16 fll there is an implied condition 
that the goc 
purpose for 
he does not 
purpose for 

reject them • ■ _ _ ’ ^ 

Ss 

to huyer. 

According to the pnnaple underlying Ss 18 and 19 of 
the Safe of Goods Act the property in the goods does not 
pass to the purchaser until he exercises an option and 
selects the article Consequently where il was left to the 
purchaser to choose one of the two tins of 'Rung* the 
sale would not be complete until he had exercised his 

, >- » I , J. luU 

3(CIT) 


[ — -b HI tfnvtSO^APeueaei/itr—MereaniiiemiHt 
I —Broker— Dehtery of goods to ly ou/ner for purpose of 


mt IS 10 be found in the 
ere delivered to him 
Where the owner of certain uuinonds givesthem toa 
broker to be shown to intending purchasers for approval 
Only It cannot be held that the broker Is a mercantile 
a-'ent within the meaning of the Sale of Goods Act bav* 
. ,»lt (R-ama y) AMRITLAL 

. .• IIS. fJ939)Bozn 464= 

. r=AIB 1933 BOD 4S5 

• * '•hcaiittty—,aaSe oy person 

\tH possesston of goods net wth consent of eztner—Vali 

I dsty 

S. 27 of the Sale of Goods Act, which deals with the 
' * «• . .1 },nown rule that a 

and who does not 

• ■ the consent of the 

tter title than the 
e of a mercantile 
n possession of the 
- r . If that IS not 

luuwu, luc wuiui ui me piu.i u (u o 27 will not apply 
I neo apart from the qoestion of good faith and notice. 
{Kania.J'l AMRlTLALt' BHACWANtrAS 

ILE (1539) Bom 454 = 41 BomLB 609 = 
AIE 1939 Bom 435. 
3 65 (1) and iS.'k— Sale and agreement of sale— 
Btstinellon — Test— Passing cf property in goods— In- 
, tentsoa of parties— Duty of Court toaseertaiii'—Biiyer' s 

I refuial to pay priee — Remedy of seller. 

In considering whether the terms of a transactiorr 
constitute an out and out sate or a mere agreeraent to 

• ** — j. ascertain when it was 

. ihe property in the 
is to be transferred. 

• ^ IS that from the lime 
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SAIJ:OFaOODSACT(1930),S 66 
when ibeywere ertered into the seller coald not ha^e 
dealt nith the propeity, and had he attempted to do so 
the buyer could dearly bare restrained him by injanction 
immediately and rrhen further the buyer tras to be at 
liberty to deal witb the properly and to take steps lo 
realise it, the inten'ion o! the parties must be held to be 
that the property m the goods should pass from the | 
seller to the buyer forthmth The fact that the buyer ts 
given some time for paying the money dxed as the sale 
price can in such cases be taken only as an option given 
to the buyer and to amount to the seller agreeing to give 
credit to the buyer for that period of time II in such a 
case, the buyer wiongfally refuses to pay the price, the 


1050 

SB\OU3rOM3 AOr (1878), 8 188 

the property had been what it was represented to be. 

{Tijmat.C. 

V \ H PK 


SALE OF 

SALVAGE— of—Appltcabtlity—Ceiidtiims 
—Trtspatur wrongly m pe:stssi<m of proptrty — Mort- 
gage of for payment of Government revenue— True 
aumenuisefuently eitaHttJiing title and getting potses- 
ttoa — Suit by mortgagee againtt mirtgagor and true 
oamer to enfortt morigtge— Right to mortgage decree or 
I Pertonal decree against true owner. 


Preiumptian 

Buyer agreed lo purchase from seller 200 shares in 
Heinze Tin, Lim.t^, but be broke the contract and 
refused to purchase the sam* in spue of seller’s notices 
last of which was dated 20ih June.l937,wbent)>e market 
had fallen considerably The shares however trere not 
re'*dd nnti] 6th September. 1937, as the sellers did not 
give insiroctions to (heir brokers lo sell them and no 


50. 

— 3 66 {y\—'lmp»iiillt'‘— Meaning of— Sate of 

deeree— Seller to eeate toAite right to execute decree— 
Buyer given Itherty to realise decree ai Ae hied at any 
moment—Julgmeni detter ieeommg msottent before 
payment of price and execution of deed of assignment— 
E/Tect 

In the case of a sale of a decree in which the seller is 
not to have any right to proceed to execute the decree 
from the time of the transaction, and the buyer ts ^ven 
the liberty lo take steps to realise the decree at bis cost 


damages. 

In respect of a claim for a breach of warranty under 


o«n ueuaii to pjesei re me esuie m uiuei m pioieci ms 
.claim The equitable principle of salvage can have rio 
' application m favour of a person who bas never been m 
I possession of an estate nnder any claim whatsoever and 
I wbois no more than a mere volunteer or a mere lender. 
[ A person lending money to a trespasser for paying 
I Government revenue of tbe estate of wbleh the Utter is 
' wrongfully m possession and taking a mortgage from the 


ban bdimlcll.C. oal-rll HB.bUm 
' A.I.R 2939 Pat. 559 

SALVAGE Ll£N*^AppIicability— Debt incurred by 
' receiver appointed by Court— Z^iority over mortgages 
created prior to such appomtment— Rule — Powers of 
Court. See KCCEIVEtt— BORKOWiMCS BY 

18 Pat 279, 

SANAP — Signifeantftf — Settlement with a member 
of Joint fimiu family— Property tf self-argutred pro- 
pert older i f a trustee— Meteplanee cf gnzara by 
other members— Elfeet. 

Where a settlement is made and sanad granted to 
a member of a (oint Hindu family of property m which 
u.j — i-w.^ed to enure for 

he rights of tbe 
• ■ ■ wa* granted for 

the use of Joint 
• icquired property 

■ he grantee holds 

. eptanee of guzara 

• ■ of any tni«t that 

■ ■ /.) /AOUNATl! 

■ . 178 IC 950- 

•S ■ . ■ !-llE0.127- 

■ ■ 1. 1930 Ondh 17. 
(XIV OF 1874). 

■ ' ■ * apply to temto- 

ties ouiMue uiul'u iiiuu. iH.fw.w/. /C end .’hr 
Ahmat./.'I WAURhaHt HaSHAM KHaV. 

■.uevrt on,=ioTi -pejii 10 = ALE 1939Pesh.25 

• ** •* ACTVinOF(I878). S. 

• ■ . ■ n of goods— Remedy of 
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Sea CUSTOMS ACT (1878) S 191 I SIND ENCDMBEEED ESTATES ACT (189S) 

The sole remedy open to those who are aggrieved br I 

j— - r — .1 1- . . - • ■ I SIND L. 

Act — Dttereliort of manager of 


or order for corfiscat on of goods passed l» I ENCDMBEEED ESTATES ACT (SX OP 

under the Sea Custon s Act is the / Seienve of tie . " 


an Officer of Cu' 

appeal to the Chief Customs Authority provided by 
b 188 The order is not liable to be challenged or im 
pugneti byany suit {.Panckridge J 

Secretaks of State for inpia n 

ILE (1939JlCal 267*=' 

AIJ 

■ ' S \^\~Ordert tindtr~If ear 

eivil Cot rts 


The scheme of the Sind Encumbered Estates Act does 


Orders passed by the Governor General in Council I ' “ ® 12~Afanager t power of maragr- 

under S 191 of the 'lea Co toms Act can tit no cawe hr ) ”*'"l^Property herwn m rnenue reeord, nt h.l^nnnr 


e be I 


A IE 1939 CM 763 

SECOND APPEALS See C P CODE S 100 
SECCEITIES ACT (X OF 1920) S &—Cover, 


VINCE OF liENOAL 1 L U (1939) a! Cal bio 

AIR 1939 CM 746 
SETTLEMENT RECORDS See REVENUE Re 
CORDS— SE lTLEMENI RECORDS 
8HIPPINO— 5rW e/ lading^Afeaning ^-e — 

of—Tramfer of i/il of fading— £fe<t of 
A bill of lad ng IS a docament of title 
shipowner or by the master or other agen 
owner which states that certain «pecil5e( 
been shipp>d upon a particular ship and w 
to set out the terms on which such goods have been 
delivered to and received by the ship The bill of lading 
IS a symbol of the r ght of property in the goods ‘pec fied 
therein Its possession is equivalent to the possession 


goods These attributes however alCac “ 

bill of lading and not to a false b 11 of 

shipped and not to goods intended to I 

that an essent al condition of the operai 

lading as a document of title and as a symbol of the 

goods is that the goods are on board as the b lls of lad 

ingcertify It is essential for the purpo e ofcom 

inerce that a nece« ary cond lion of the operation of a 

b II of lad ne as a document of 

board the sh p of the goods nh 

cover, and wh ch it is so deci 

{.Dalit, JC andTyahtt /) • 

Co V CENTRAL BANK OF INDIA LTD 

18410 226 = 12 FS 96= 
tLB (I939?Kar 439-AlR 1939 Sjad 225 
SIND COURTS ACT fXII OF 18661 S 8— 
AppI cab I ty— Appeal— Forum — Admin » lai on « t 
—Sa t valued for court fee below Rs 5 000 Order by 
First Class Subordinate Judge re ortimg pla nt for pre 
senlation to proper Court— Appeal to High Cont— 

Competency— D 'trict Court s jurisd ction to enteilam 

See Bombay civil Courts Act S 26 

A LB 1939Sla(lS0& 


belonging 
Phtrd persof! dts 
Iton — property — // 
gemert of manager 
0 property made by 
oust the manager's 
power oi nanagrmeni nnoer Ju Under S 8 the 
order of managen ent extends inter aha to all the im- 
movable property including any interest in joint im 
movable properly of whicbthe debtor is posse'sed or 
necessirily implies 
yisand somedecl 
' property does not 

laim Ihe identity of 
re in the lands ts 
shown as the property of the 2Umindar in the record of 
rights pubi shed by Ihe manager under 5 12 the 
manager can rely upon ihe presumption rai«ed by 
b 115 J of the Land Revenoe Code and the share can 


“ 5 9 (2)—Seope—Sieif to eampel mo ager to- 
reeogniu tramferee or atngnteof admitted eiatm—ff 
barred 

The claims aga n<t the estate are debts and the 
rned only with such debts and repre 
A debt IS not the less a debt because 
ermmed by the manager The Act does 
~ *0 a third party 

becred tor nor 
recognize the 
But a suit to 

* • transferee or 

» t_ V. In real ty one in respect of 
within the prohibi ion con 
IX JC and IVefton J") 

• • ■ <CER Sind Fncumbered 

Estates 17910 e66 = llRS166 = 

A I E 1939 SlDd 36 

■ S V>—ManagePt power to arreft—ConJiliont 

Under b 10 the manager has power to arre t during 
*■ — * ^ t IS incumbent 

to exercise the 
i mention in his 
be passes his 

order and the survey numbers in respect ofnbuh he 
proposes to recover by bis power of arrest «sms due 
(ZXtpet JC and lyetton J ) SHERKHANf EMPEROS 
182 IC 963 = 40 OrLJ 710 = 12B S 37= 
AIR 1939 Sind 155 
— S 10—See6eof—£/feetof Pep ahag Aet of I93i 
and General Clautet Act 

The general princ pleembodied In S 4 of Repeal ng 
Act of 1938 and m S 6 A Gene al Clau'es Act. 1897, 

IS that textual alterations remained fixed in the parent 
Act after Ihe Amending Act came into force though the 
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SIND ENCXrSIBEBDD ESTATES ACT (1896), 
S.29. 

Aciending Act be sabseqaetitly repealed. Tberefore 
S. 10, Sind Encumbered Estates Act even nov relates 
to "rents profits and other sums in respect of the pro 
perty under management" as amended by the Kepealing 
.\ct II of 1906 thongb that Act itself Vias afiersrards 


'3 29 — Stffie—.i/.'flfjfeJtcrte eilaiHeJ 
t^mindir— Exteutun—Juii gmiini-dthtcr liftHg— ‘Legal 
regruea'aliie—Oiiectioti that dttree it na longer ext- 
cutable against mertgaged proferty—Competenij. 


SPECIFIC nSLIEF ACT (1877), S 9. 

It aeqaires that right by prescription {IVadmorth and 
Venkataramana Kao, JJ ) MahOM1!.i> flOSSAIN 
Sahebp. The ajiday Mahmood jAMAir. 

60 LW 734. 

SOLICITOB— Lien of. See LEGAL PRACiniONER— 
SoLicnoR 41 Bom L E. 1091 

SOLICITOE AND CLIENT— Agrecn.eiu for re- 
duced lee See Legal PKACinioNER— S olicitor, 
41 Bom LB 410 

SPECIAL MAEEIAGE ACT (III OF 1872), S 2— 
Marriage under Act—lVhen perinissihlt — Suit todedare 
marriage void~If need be brought tn High Court in 

Its matrimonial luriidutlon 


LAND. 

8LANDEB. Ste Tort— DE rAMATlON. 

SOCIETIES BEGISTBATION ACT (BZI OF 
1860), 8 2<lS«<iely or aiioeiation termed for manag 
ingmotfue—Aiioeiation hating ter III eheeti. " * 
iHgiubitnpitOHt ter mosque, paying salaries ant 
txpennt for utkesp of mosque and impro’tng. 
tduealionand rendering help to poor— If eon be • . 
tend under Ad — flight to aet at muttaw 
mosque, 

A aoeiety or asiociation having among Us objects the 
conduct of the aSairs of a mosque by eoDecimg subsctip ; 


under the Societies Kegistration Act. A religious j 

aoaecy would also be a charitable society if it should be ' 

for the benefit of 

formed for certain put 

charitaUe, the fact th • 

be strictly charitable, 

society any the less a 

is one intended to • 

portion of the pub 

education and the r 


4S0WN 215-Al.B.1939 0aI 644 
SPECIFIC FEBFOBMANCB-AVju’/.rrw and uil- 
lengneei—Onui—Viteh.irge of. 

Alter a bargain of «ale has been repadiated by the 


stOHAN e. Chandra BHtCARAi 

18210 12>11 B.N 602-1939NLJ 316^ 
A IB. 1939 Nag. 173. 


— Suit for—Allernoiite Prayer fe>r refund of 
amount piid’^lVithdrawal of elatm for ipeeitSe ftr^ 
formaner— Damages, if eoutd be aioarded—Detrii f»r 
refund Xaith interest— IVhen proftr. 

The plaiotlff 'ued for the specific peiformancs o/a 

■ * ■■ ilgliii (A 

• ■ ■ ■ , aj »0 f«,ra 

»■ ronildf,,. 

■ luilne tt» 


■ freunt'jt 

f*at 

*'f /'was 
* 5t-p»rf/>r- 


under the Aa and its Tegij‘ration thereonoer is periruiy 
legal and valid. There is nothing in Mahomedan l.aw 
to preveni such an incorporated society from perfocming 
the functions a of muttanalli of a mosque. If such a 
society holds the office of muttawalli and 1« in manage, 
raent of the mo-.qQe as such in derogation of the right of 
a person claiming to be muttawalli, for over 12 years. 


■ • . f. , 

ot emm unan. 

In a suit order S. 9, Syir-tC ' * rt "■ » 
damages cannot be comlim*; 
nor can the defendant be ..v tr*-’ 

soil. Where, therefore, «l.»^ 
and the defendani war ^ es fc' ' ' 

case was tried in the ^ 
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SPEOiriO BELIEr ACT (1877), S 11. 
by S 8 of the Specific Relief Act and not in a sammary 
manner as required by S 9, and there was an appeal and 
^ second appeal 

• //t/J, tbit it was not a claim under S 9, Specific 
Relief Act 11 I C 38 and 29 I C 210. Foil 
anJ Sukhdemarain, JJ ) PhOI 
V Madhosingh 1939 Mar LR 2 ‘ r 

" -S 11 — Control ~ConstruttteH 
Under & 11 of the Specific Relief Act a pi 
not be said to be in control of movable prope 
be can only obtain possession of it with the 
of a Court of lav The word ‘ control ' in ll 
means control exercised when the property in question is 
m the physical possession of an agent or bailee who is 
reasonably certain to carry out the directions of the i 
principal or bailor {.Panchrtd^^ LAL CHAND t> I 
IlARl CUAHD 43 0 W N 003 

' ' ■ 'S3 12 and ^~Contrati to lell land— Default I 

by vendee — Vender leating property to ratse money for j 
suit for enforeement—lf destroys right to specific per 
formenee~Clasm to damages—Sustaifuhlily at an 
independent claim 

agreed to sell a piece of land to £ for Ra 9,000 
He received Rs 100 by way of advance and it was 
agreed that the balance was to be paid uithin a month 
and the transaction completed As the sale price was 
largely to be utilised for the payment of the debts of A, 

It was agreed that the balance remaining after the pay 
ment of the debts should be paid to the vendor before 
the Sub Registrar at the time of regotration of the deed 
As a lease of the properties was then outstanding 
possession was to be delivered to the vendee only after 
tbs expiry of that lease As the sale was not completed 
for nearly a year, the vendor A, arranged to file a suit 
for speafic performance, and for that pupose raised a 
sum of Rs 1 000 by a munigutia lease under which 
the trannferee was to be in possession for 12 years to get 
the advance of Rs 1 000 liquidated S pleaded that by 
reason of th 
from carry 

must fad . 

gave op his 
had raised 
deed of rele 

the crops during that season <4 also claimed damages 
from £ but fl pleaded S 19 of the Specific Relief Act 
in bar of that claim 


SPECIFIC RELIEF ACT (1877), S 39 
The Court will not decree specific performance of an 
act which the defendant is not in a po<’ition to perform 
iPaneindge, J ) Lal CHAND t HaRI ChaND 

43 0 W N. 905 


of immovable property is purely of a personal character 
and as no personal liability can be imposed on the 
minor, it follows that the minor cannot be compelled to 
perform such a contract The purchaser cannot claim 
compensation from the minor for the breach of the 
contract If *bal is so, S 25 A of the Specific Relief 
Act debars the purchaser from claiming the relief of 
specific performance against the minor (/fiyogi, /) 
Krishna Chanda Sharma v RisMASt Kc/mar 

ISSOHEJ S24»AI.R 1939 Nag 265 
- .S 31 — Mortgagor in 'satisfaction of mortgage 
debt selling mortgaged property to mortgagee — Certain 
property miideseribed in deed by error— Judgment- 
creditor of mortgagor subsequently purekastng property 
in exeeulten— ‘ ortga gees’ right to recti fication of deed 
As a Court patcbaset is bound by estoppels whrh 
afiect his yudgmeni debtor, all the more mu^t he be 
bound by an obligation binding tbe judgment debtor to 
make a valid conveyance of property which tbe jsdg 
ment«debcor has admittedly intended to convey but has 
not $0 conveyed in law by error Hence where a mort 
gagor in satisfaction of the mortgage debt has conveyed 
by a registered deed of sale the mortgaged propertyto 
tbe mortgagee but certain property is misdescribed by 
error in (be deed the mortgagee is entitled to a decree 
for rectification of the deed as again«t the judgment* 


— -Sa 59 and 42 — and scope— Mort 
gage deed — Suit to declare forgery and of no legal effect 


damages is not sustainable as an independent claim 
{yaradi 

V SREE ■ ■ ■ ■ 


bf vendee — Suit for specific performance — 
damages— Sustainability — Claim on the f 
breach and acceptance of breach and claim in 
native — Distinction See SPECIFIC RPLIEF AC 
AND 19 (1939) 1 M L J 456 

S 22— Act which defendant IS not in position to 

perform— Specific performance— tf can he decreed 


I I. ueic A piamuu ui mgs a suu 

I certs n morfpape nurnort ni» to 


• been executed by 
no legal effect 
ged to be mort* 
the defendants 
■ehts under the 


relief of injunction asked for is not a very appropriate 
or satisfactory relief, and It is unnecessary to grant the 
plaintiS an injunction 
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SPECmo RELTEF ACT (1877). 8 41. 
C»ow,— NYbether the declaration id the sbU 


1 SPEOiriC RELIEF ACT (1877), S. 42 . 


^ . . seeking to restrain a defendant from sharing in the 

perly be brought under S. 42, Specific Relief Act. 1 benefit of attachment of property which has not been 
fcr-.,.,. ^ t ..J r..» di. i\ tit.. o... . (,-M . ..—.a a -a 


minor to ignore— Liability to restore benefit. See 
MahomedaN LAW— Minor. (1939) 2 M.I 1 .J 463. 
■ - 3 ^\—Caruellation of dit4 of tali executed iy 

miner — Afurepreien/etien ai to age— Order for refund 
of eentideratien —Diieretion of Court. 


nature is furnished, it U Wrong to hold that such a suit 
for intunctton is prematare. The plaintiff filed a suit 
against one R to recover a sum of Rs 2,700 odd due to 
him on promissory note and got an order for attachment 
of R'e property before judgment. Sometime later 


order the refund of the consideration by the minor to I decree obtained by the defendant against R was frau- 
tbe transferee although the minor bad made a false I dnient and collusive and that the defendant was not 
representation as to his age at the time of the tiansaC* | entitled to attach the property which the plaintiff bad 

" ••• • . be under S. 

I ■ ' ■ • . * ng the plain* 

‘ ' " on. that the 

; ■ . I • ■ • an injunc- 

iy re-jeruoner of mortgagor to declare nghl to I «ion to r«iram the defendant from attaching the pro- 

merigage-Conitgutnlial rehef—If ruccetary pertf. "Web injunction would be based on a declaration 

^Yhere the reversioner of a mortgagor seeks adecUra- 1 that the defendant’s decree was fraudolent and collusive^ 

. ’ * • ) 


eiaraeter—Uffotition to fu fer/ormance of a ceremony 
--Legal elalue of person desiring to Perform st, if in - 1 
folvedS. ^2, if applies. I 

S. 42 of the Specific Relief Act, giants relief only in 
cases where the legal character or nght as to any pro* 
perty of theplaintiS IS denied by the defendants. A I 


colluding defendant. {Oaois, /.C. and tP’eifon, /,) 
Ghanshasidas s>. Manager. Sind Encumbered 
Estates. 179 1 C 866 - 11 B S 166 - 

ALfi idsasiQdSfi. 

I — ' 8 i2— Slope — Suit for declaration of right of 


collusive and to declare that latter creditor had no 
right to attach the property— hfainlainability— Imunc- 
hon— .Grant of—CondiliOiit. 

It is open to a judgment creditor to file asoit to 
restrain another creditor from seeking to enforce the 
latter's judgment against the property whiA Ibe former 
creditor is attaching or has attached. The Court, it is 
true, never grants an injunction unless there issome' 
evidence that the plaintiff’s right is in danger or is 
threatened. There is no doubt that if a plaintiS srere I 
Y.D 1939-67 


nary stage to anticipate, what the findings of fact in 
I the suit are likely to be or to pass an order calling on 
the plaintiff to tmend his plaint, (.ffarnes, C.J, end 
Roadand, /.) RAJA BRAJa SUNDER DEB r. MaSi 
: Bghara. 5 Cat-lkT. 35. 

3 42 — Scope—Sust for declaration that platnltff 

and defendants as heirs of dceeand toerc entitled to 
ikaret in monefi lying to er/Jit of de-eased in hands of 
Promdent Trust net party to suit for ' 
mtraining defendants from receiving 
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SPEOiriO RBUEr ACT (1877), S 42 I SPECiriC RELIEF ACT (1877) S 46 

ohhty—Amtndmtnt of flamt by addition ef fraytr fer \ Coart to prevcDt the other joint owner from interfering 
. . “ ‘ u. " '■’re a joint tenancy 

r possession The 

• specific Relief Act 

• ■ The real diffi* 

) 42 IS in the 
“ plaintiff being^ 
■ ise only means 

the Court and 
sake a demand 


of the estate of the deceased I 

Held, that S 42 was no bar The suit property was , 
in the possession of a third party therefore a soil for | 
a declaration and injunction would he It was not 
necessary for the plaintiff to ask for possession or parti- | 
twn 

Held further, the amendment of the plaint did 
not change the nature of the suit at all What it in 
effect did was to eypress the real purpose and nature of | 
the suit, for the suit was m reality a suit for the 
administration of the estate of the deceased {Davn 
JC and Tyabft, /) MT LaTIFANBAT *, Mt 
hiARlNABAl LLB (1939) Kar 4S2-181IO 770 •> 
IIRS 240»AIB 1039 Sled 107 
■ Ss 42 and 39— J'w/ iy creditor ' ’ 

ration that trantfer iy judgment debtor 
MaintainaiiUtf—h ight of sreduer to e 
tiOM of deed of trantfer 

It is essential to bear m mind the disti 
a substantive right and a right which 


S 42 — Suit for mere declaration of right to exe 
cute decree as a<signee— Maintainability See T P. 
ACT S 3 43 0 WJT 953 

— — S 42 VtOVltO—Afplteahlity—Property trr 
custodia legis — Peitetiton neither with plaintiff nor 
I defendant— Suit for hare declaration of title— Cempt 
I teney 

I Before the proviso to S 42 of the Specific Relief Act 
can come into operation, jC most be shown that the 
defendant was m possession of the property in respect 
of which the declaration is sought, and that as against 
him the plaintiff could obtain an order for delivery of 
possession If at ihe time the «nit is filed, possession o* 
the property is neither with the plamtifif nor with the 


and therefore cannot give rise to a right of seit under I ..8 45— Scope— If controlled by S 33 of Bom 
S 42 Hence a creditor cannot sue under S 42 for a bare bay City Municipal Act— Election— Results not declared 
1 k j. I. k . I ^ r '’anipetency See BOMBaV 

41 Bon LB 911 
. njury to franchise or per 
Jared under Bombay City 
voters according to com 
to franchise or personal 
.. BOMBAV City Munici 

, 41 Bom LB 911 

iaSE IIS^’.AIK 1939 Bang 332(rB.) I 45. Proviso (»;— Personal right'— Meaning 

I q AO — c / r for derlaration and tmuncticn — 1 , , 


JALALI 

S iZ-Sui 

tnjunelioti—Suil, 
meaning of 

In the case of jo 
possession of all 
alleges that he is a . 
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SPECiriC EELIEF ACT (1877J. S. 46 

be e*erci‘ed with caotion, as the remedy is ofasnm- 
mar) nature and coercue in character Furthers 45 
enables the Court to make an order requiring any 
'pecific act or acts to be done or forborne from being 
done, and nothing ebe. {fyaJia. J ) SHAHKAFLAt 

.■■■■■ 181 

• . of 


ttatvU — H tan bt rti/rmnei 
Under provuo (4) to S 4f 
the jurisdiction of the Court 
there is a dear breach of dt 
doing, as the ca«es may be 

ly incumbent must be determired with relereneclo tne 

provisions of the statute cr regulation under which the 

act complained of should hate been done or forborne 

Where the doing of an act is incumbent upon a public 
officer by the clear terms of a statute, an applicant under 
S 45 of the Specific Relief Act cannot ask for, nor can 


STAMP ACT a899), S. 2. 

dant but has not followed it up by a suit for a tempor- 
ary injunction, he is not entitled to specific relief by 
demolition, but only to pecuniary damages,' especially 
when he has another perfectly good passage. {Dahp 
Smgk, /) DURGA Devi v. Dalip Singh. 

41PL.B 221°>AIB 1939 Lab 339. 
8. Bi—Perpelual tnjunttion— Grant of—Condu 
iiottt prectdtnt 


a — Aiunamoty tntunuiun —• uemoiilion, 

tohtn allBWtd, 

In cases of mandatory injunctions for restoration of 
property to its original condition, demolition is the most 
exceptional remedy and it is the duty of the Court to 
I weigh the amount of substantial mischief done to the 


. S 45, Proviso {ji^"C«»tonani ta right and 
iuiUti*—Mianing—T*’t la diUrmme—Centidtralitnt. 
An applicant under S. 45, Specific Relief Act, most 
,i-,» iva h# pmvs for IS Consonant to right 


I ntal, J } MAVACHANO v. UMA. 

I 1939 MarJiS, 207 (Civ ). 

— -'-■8 BB—hlandatary in/unttien— Grant ef^Duty 
af Court 


involved, or the delay on the pact of the applicant in j 
inakingthe applications or to considerations ’‘ww | 


8 BB—Dtftndant making tneraachment an 
plaintif’t land— Mandatary miuHtUen—If freptr 


nc 

K 
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STAMP ACT (1899), S. 2. 

— — S. 2(10) — Airttmtni t» sell — Extcutton of tale 
deed ttt future eontemplated — D'Uvery ef potuttion — 
Instrumeht if a emveyance. 

Where the language of a docament makes it dear 
that it vas intended to be only an agreement to sell and 
that a proper deed of sale to complete the transaction 
vas to be executed later on, the document does not 
amount to a conveyance under S. 2 **■“ — 

Act though possession also is deln 
ISHWARDAS, In/e. * . 

S 2 (Z2)—'Prcinmory nate' 


STAMP ACT (1899), S. 85. 

with the section and is not of much importance to the 
stamp authorities What is aimed at is the ascertain 
ment of the total amount payable when the document is 
presented. A lease of certain mines and quarries was 
granted in consideration of the payment of certain 
loyalties The maximum period for which the 
was entitled to the mining rights under the lease was 


-I .u« ...1...... iviiiucioui amount ot rent pavable tor the whnte 


• I . *. 

.. 8. 85, Sxpl , proviso— /’<■»•«« Aatn/tf frat 

tanal interest in martgage purehatingefutlf afredemp 
tian'^Jiigit te rfduelian in tlanip 
A person having a fractional interest in a mortg:age 


8 . 2^-^Appli laithty and itePt^Auignminl af 
martgage dilit— Valuation af debt tn deed ef aengH’ 



under S 25 (o) ; If they cannot do so, they must take 
the total sum to be the capitalised sum for 20 years 
The period during which the lessee is to bold the estate 
or the period when the lease expires or can be 
determined either by a provision in the lease Itself or 
otherwise in accordance with law, has nothing to do 


B 85, Proviso (a)— d'.o/r af—If coHfert a 

general diierftian ai la admiiitan cf deeument. 

The words ‘subject to all just exceptions' in proviso (a) 
to S. 35 of the Stamp Act, do not give any general dls 
cretion to the Court as to admission of a document, but 
mean those exceptions in which a document Is rendered 
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STAMP ACT (1899), S.S6. I STAMP ACT (1899), Scli,I-A, Ait. SO. 

Inadmissible by the provisions o( any other statute (or | him ancier S. 29 of the Act should bear the expense and 

which 
e fact 
, person 
29 IS 
ormer 
>f the 
HAND 


suit or proceeding. Hence where a document is alleged 
to be Insufficiently stamped unless S. 61 of the Stamp 
Act allows it the appellate or levisional Toun cannot! 
refuse to admit It m ev 
to increase the stamp 


1 . ^.,. 861 . 

- " S &B—Oeettifrt ef Collfclor—Revttien— 

Oitly of Ftnanttal Conimtsstoner. 


S.36— 

Utoutly oppUtd tit mild at to advimiuntty. 1 

The provisions of S. 3h, Stamp Act, are mandatory | 


—(Bom*) Bcb. 1, Art. 1 — AppUcahility—Test— 
,, .... . r. ,, ttgntd every 


• ■ acknowledgment of a 

' . . I • mischief of Art. 1 of 

section to warrant the conelnsion that the section has I Sch. I. Burma Stamp Act, onless it was created in order 
application only to case- '* — *''■ -j— •• • •- - » j,— - -» • -t j«i.. , 

ted the document after ' • 

the question of admiss' , , • 

document In evidence 

act judicially and this • • 

docnieenl m evidence c • 

suit be ret at naught o’ • . • ^ ' 

wu not duly stamped, and £«//«>,//.) | without any wtiiing end then banded back to the 

M, K. LODHiv ZiaUL-Haq, 184 1 0 687 •• plaintiff. The statement opened by bnngins forward 

1939A.W.B. (HO.)657-1939 ALJ.6f'‘»- w *'■ -. .i-.i-i... .r.i 

AJB 1939 Alt. 

■ . 8 . iB-^Goeuinenl admitted— tniuffieieney ' 

ttamp—Jf eanle ratted in leeond appeal for the 


Where no objection on the score of insufficient 
stamp was raised in the lower Courts with reference to a I 
document, when once it has been admitted In evidence 1 
under S. 36 of the Stamp Aa, the admission cannot be I 
called in question at any stage of proceedings and as 

the 


be e 

Where a document which is not duly stamped is once 
admitted in evidence, S, 36 comes into play and there- . 
after the Court should proceed as though ft were pro 
perly stamped ; the ietiing in of document cannot be I 
regarded as an imperfection in procedure which can be 
Corrected in appeal. {,Stme, C.J. and Site, /.) RaU* I 
CHANDRA KRlSHNAJlr. ZOLBABALAJI. 

183 1 0. 609-12BK.69-> I 
1939 K L J. 311- A.I B. 19S9 Kag. 220. 

' —8. 40 (1) Wt—Penalty and defeil levied under I 

—From vihom to be recovered^ 

S. 29 of the Stamp Act prescribes that in •• • -- ' 

of an agreement to the contrary, the eipe 
viding the proper stamp shall be borne in tl . 
bond by the person drawing, making or e ■' 
Ordinarily, Iberefoie it would be reasonabl* • 
person who has failed to discharge the duty ■■ 


I due. but ‘imply as one of a senes of statements of 
account which, (or the convenience of the parties, were 
I exchanged at fixed intervals, and that, therefore, the 
signed statements of account did hot require to be 
AM 1 Orv V /v» ijje Burma Stamp Act, 
.Karim Om£r& Co. 
939Buig.I,B. 194- 
LB. 1939 Bang. 315. 
• ■ ) Sch. I A. Art. SO 

—Monthly least for 
Men one year— Stamp 

duty 

A lease (or less than one year means a lease for some 
specified period which is less than IZ months. It does 
not follow that because a lease deed i* a monthly 
tenancy under S 106, T. P. Act, it Is a leaM for 
less than one year. A lease which is expressed to 
be a monthly One but which specifies no period of 
duration is clearly a lease for an indefinite term and must 
bestamped under Cl. (ttii) of Art. 30 (a) Sch. I A of 
the Stamp Act as amended in Madras and not under 
a, (Oof Art. 30(e). {.leaeh, C./.. ifadruorth end 
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STAMP ACT (1899), Sch. I, Art 85 j SUCCESSION ACT (1926), S 214. 

Schl, Art 35 (a) (I) and I — - P ‘ ’ 

hhty~Leaie onmonihly rental — term $xtd 
terminated on one month’ t notice 

not 

the 

for 


netted hy 
onduet— 
death—- 



..a ^ ub.-iui.ui me 

scribe was put down for the purpose of attestini; the 
document {jCoetello and Biswas JJ') JnanaDa 
GOVINDA CHAUDHURV V BIRENDRA NaTH 
Goswami. 690LJ 347=AIE 1939 Cal 696 
" “S 99 {g)—APfiiitaliltty—fftndut 
S 99 (g) IS not applicable to wills executed by Hindus 
(Paneirtdge, J) GOBERDHONEDAS v PRAFULLA 
BALA Dasi air 1939 637 

" — S 119— Property bequeath'*'' •- — S4>e- > * j 

after her death to vest in sons 
existence— Nature of interest « 

CONSTRUCTION 

S 120 Cl) and (2) — 

Bequest of (rc^rty to daughter— Condition that on her 
death vnthout issue Property to devolve on another— 
Latter predeceasing daughter — Subsequent death of 


being k*tr— Right to sue for debt due to deceased's 

I eitaie 

I By virtue of 5 211 of the Succession Act a bolder of 
letters of administration is legal representative of the 
deceased person for all purposes, except in relation to 
property of the deceased which has passed by survivor 
ship He IS, therefore competent to maintain a suit 
for the recovery of a debt due to the deceased s estate 
The mere fact that he Is not an heir of the deceased 


I ‘S 21\— Slope and efect—Deii due to deeeastd 
Afahomedan—Suit to recover— Cer/i/ieate— Necessity— 
Production of certificate subsequent to filing of emt — 


• S 214 of the Succes- 
• bt due to a deceased 

* e plaintiff produces a 

5 32 of the Adminis* 
sston certificate under 
or a certificate granted 

absolute owners with fullnchts Amlin case of her I under the Succession Certificate Act of 1899 and having 
' share which the debt specified therein The enect of S 214 is 

’ devolve upon I merely that the Court cannot pass a final decree in the 


the testator R S predeceased S K 
The plaintiff claimed as a transferee] 

A 5 , while the defendants were tr. 
daughter, 5 K 

Held (1) what the will provided 

case of .S' A" dying without issue survi _ i . 

perty was to devolve upon R S ,y!\ ' ' ■ ’ 

legacy m case a specified uncertain event happened and I -3 214 (l) (a)— Succession ' — Veantng of— 

the case therefore fell under Cl (l)of S 120of purpose of section 

Succession Act and not under S 120 f2) (2) that The word * succession'’ in S 214 of the Succession 


ledge of the right to elect and of the circumstances 
which would influence an election A simultaneous 
approbation and reprobation cannot be an election 
either to approbate of to reprobate (^Wadsworth J) 
SomaBaio ChelMM 1939 MWN 280-= 

\ AIR 1939 Mad 485 

^ S3 180 and 181— Scope— If cut down by 

Provident Funds Act. S 5 See PROVIDENT FUNDS 
Act S 5 1989 M'WN 280 

\ 


cauiogui- 
heir of the 
ations of the 

I persons so entitled are not to be found In an interprets 
I tion of the word 'succession’ but in the other provisions 
I of the Succession Act itself or the other Acts referred 
I to la S 214 under which the grants are made The 
parposeofS 214 is merely to make clear thatno debt 
to a deceased person can be recovered through Court 
except hf a holder of one of the documents specified, the 
only exceptions being either where the claim is made on 
I sarvivDishlp or where it relates to tent, revenue or 
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SUCCESSION ACT (1925). S 218. 
profits payable in respect of land used for agricnltnryt 
porposes. (Mukluriea and J^txiurgh, y/,) KiSSeM* 
LAL KALPANl P. TILAKCH ANDR A BOSg. 

43 O W.1I 1818. 

— — S 218 — Appltcaiton for littirt of odmtMstraMH 
~Appltcant't ease earrting suspinen — Duty of Court. 
Where In an application for grant of letters of ad- 


X070 

, SUCCESSION ACT (1925), S. 299. 

An application for revocation of a grant of letters of 
adtninutration made in favour of opposite party, by a 
patty who contested the order when it was made, which 
is In substance an application for review ani^falls under 
0.47, R 1, C. P Code, when it is not accompanied 
by a copy of the order or a decree appealed from, 13 
detective and is not maintainable. By S 268, Succession 


“ “S. 263 — Grant of admintstralion limited for 
repretenltHg deceased in suit—Appheatson iy executors 
of deceased'! totll for tts revoeation and for grant of 
I proiale—J’raeliee, 


yy.) SUKUMAR BANERJI ». RAJESHXVAf 

182IC. B96=- • 

1 , 1 . R. (1938) 2 Cal. 607= A.I.R. 1939 Oal 23/. 
— — —3 238 — fart of seill tost— f rotate, sf may be 
granted. 

Probate miy be granted if a part of a mil Is lost but 
the contents are proved, 'yh"— u . .v- 


executors. They did not appear and an Administrator 
ad litem was appointed The executors then applied for 
a revocation of this grant of Letters of Administration 
and also for a grant of probate to them. 


‘ • intact m accoidance with the English practice. 

f) JIOSSaMMATGOLAB UaYE, In Ibe geodt 
I ■ S 2a~^Applieation for retioeafton by Person wbo\*^' 43 C.W.N. 1193*A.I.R. 1939 C4l 718. 

eonl/ited grant— Grounds tial ean be urged I ——SB. 278.284, 286 and 7^^—Proeetitngt for 

‘ . f . .... *- • • ^ .nil of person "ot 

• hiaecession Act 

' by an afSdavlt, 

' » the meaning of 

has not entered 

In the former ease, the matter Is w/kA- j a caveat has no/erar to appear andoppese an 


since be had that oppoitunity, which he refused to' 
utilize. The phrase "new ground” does not mean addi- 
tional evidence on old grounds It is meant to cover ' 
contingencies quite diHerent in character from the mere j 
discovery of evidence, which if it had been available I 


— S. 291— .Swrfty for exeeutor—Right to dts 
' ebarge from liaiilxty— Executor euifudged inioteent. 

A surety for tbs due administration of an estate by 
an executor, is entitled to be discharged fitiin his 
• ’ ■ r-be latter 

. ' ■ reeutor is 

I MPEROR. 


cated upon by the Court 
new grounds, the only ot 
^ attacked by a party 
time It was made and 




Sa 263 and Z&S—Appltcaltm for reioeatton $ie 
tubslanetan application for review— Proeedurt to be 
followed. 


IS passed by the Court in the ordinary course cf the 
case under the Act. {Siemp, /.) Sri KaM r. EstPE- 
ROR. IJ.£ (1939) lab. 421=411?1»B.7 



1071 


THE YEARLY DIGEST,* 1939 


1072 


SUCCESSION ACT (1926), S S02. 

S ^^2—Se»pe~Jurtidicihn of Htgk Court 
undtr— Disputed questions of title and faet-^utsltom 
whether deed of surrender 6y pardanasAin Hindu 


fined merely to f 
administrator rc 
tration of the es 
IS competent to 
it would be exen 
to give a directi 
come before it w 
up by him can 
question whether 


SUCCESSION ACT (1926), S 332. ' 

Mohamad Mohamood 50LW 550« 

1939 MWN 1160 = AIE 1939 Mad 922. 
' _ -S Sn—-/4eeou»ts--Court’t power to examine. 

he proceedings under 
oinistration has every 
rutinize the accounts 
particularly so when 
r Ss. 301 and 302 w 
it to do so in order 


cant alleges to h 
virtually a suit ii 
S 302of the Ac. 

Manohar Lall^ /.—In a case w here the parties are at 
variance as poles asunder, the Court should not embark 
upon deciding questions of title and fact in such a 
complicated dispute which can only be settled to the 


that under S 317 of the Act an executor had 
statutory duties to perform and until he had done that 
be did not divest himself of the character of executor. 
Burden of proving whether be bad done eierythmg 


debUeHlytnelu4tnthuewn—LiahilUytoaHtwtr<loim\^'^^^*f^'^'^’‘*^^^t'>'^^'* itasiiii weie mi owu aim 
ofereiiternetpaid-^Extentef. | his act in paying the money mto bis account could not 


extent 


to which an executor de ton tort pays lawful or | 


. . - a ^n-J-iliHgof aeeeunt oy executor — teitoo 

■ ■ every case the 

S.317 of the 
e year Where 
one year from 


— — - S ZtSl—h-xecutoT — Powers ef—lVillasithorittng 
executor to carry on iustnese and to pledge eredtt of 
business for that purpose~Powtr to charge general 
assets of the estate. 

It IS obviously improper for an executor to utilise the 
.....pQjrsof carrying 
. • a will left by a 


I for taking out probate — Creditor's right to Charge- 
against estate — Right of indemnity. 

A creditor who advances money to an executrix under 
a wlH for a necessary purpose, vit , for obtaining probate 
of the will, is not entitled to any charge against the 
estate, but in a proper case the -creditor is entitled to 
stand lit the shoes of the executnx for the purpose of 
- — v.,— - „..a trt he elven 


for the purposes of the busmets to the 
general assets of the estate cannot ft 
credit of the business unless there Is a 


charge them for the purposes of the bn« , . . • ■ ■ * r 

J. and Patan/ah Sastn, /)DiNShaw DaDABKAIf. I — Heee/sity — Executor also renduary legatee under 
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SUCCESSION ACT (1925), S. S7S. 

vtll—Extcuter faying cut all eulggings—Martga^ ef 
freftrty biq‘ttat\!d to himself at rettduary legatee 
raising money for hii own use—lnferente of assent to 
Itgaty—Aisetue of frBbaSe~Effect. 

It IS well settled that vrbere a legatee undtr a «iil 
mortgages an iramoTable property devised to bim by | 
the testator before obtainiugthe asserit of the eaecnior 
to the legacy, the property tan form the subject-matter 
of a valid mortgage, and the mortgagee is entitled to cat 
oS the equity of redemption Although the l^teehas 
DO property in the legacy by the devise until the assent 
of the executor is ohiained, he has an interest in U 
which IS capable of being transferred. Whether the 
executor hts assented to the legacy mu't be deaded on 
the facts and circumstances of each case, 
prosed that all the outgoings as provided 
in his will have been paid ofi, and ther 
that anv of the soecifc letracies remains to ue iMui uui. 


date ot (tie mortgage uy mm. me laa inai no ptouaie 
was ever obtained by the executor is no ground for 
bolding that the assent given by him to himself as a 
residuary legatee is no assent in the eye of the law. TTie 
estate of the testator vests In the executor, if he accepts 
oSce, from (be date of the testator’s death, and he has 


SUITS VALUATION ACT (1887), S. 11 
y.) Kama Nand v. Parkasha Nand. 

183 1.C 657 = 12B Pesh, 16= 
AIR. 1939 Pesh. so. 
SUITS VALUATION ACT (VII OF 1887), 8 8- 
Coste—Ex cammunseoted member — Suit for declaratson 
of illegality ana impropriety of resolution of ex-eom- 
muHteatsoH and of plitnttff'e right to enjoy taste pro- 
perty iH eamirion — Prayer for permanent injunction 
restraining eatte from obstructing enjoyment of caite 
properties — Valuation — /urisdielion of second class 
Subordinate Judge 

PlaintiS who had been ex communicated from his 
I caste by a resolution passed by the community sued for 


ir -- — 1— against the defendants, 

restraining them from 
nt of the Said properties 
riy 1,100 members of the 
owned by (he caste 
The suit was instituted 
I in the Contt of a second class Subordinate Jndge whose 
Jurisdiction was limited to Rs. 5,000. It was contended 
I that that Court bad no jurisdiction as the value of 
the properties was over Rs 5,000 
Held, that if the relief of permanent in]unction 
claimed by the plalnliS be regarded as a consequential 


No decree can be passed m a case in which a suaes- 
slon certificate is required until a succession certifiate 
has been produced, and it is the duty of the Courts to 
aee which party is pttma facte entitled to a certificate. 
There may be cases in which a Court has discretion to 
refuse a certificate altogether, for instance In a case 
where no party proves any pnma facie claim to the 1 



beyond the lunsdiction of the second clast Subordinate 
Judge. iLokur, J.) NaThjibhai v. Shankarlal 
nBonXB. 426=AI.R.1939 Be&i 287. 

■ '“-S. 6-^Suit for deelarelioH of mgktof fiihery 

•“Damagts for trespass and in/uHclion—Voluattou, 

In a suit for a declaration as to a tight of fishery, for 
damages for tre'pass and for an in]nneiion against 
further trespass, the value of the suit for purposes of 
jurisdiction and for purposes of court fee must be the 
same, as provided by S 8 of the Suits Valuation Act. 
(ffarnel.C. J. and Eowland, j) RAJSBRAJA DEB 

.... - , p , - _ 



I AJ.L. Iju.' Au. 

■ S. 11 [1) ’Prejudice'— Trsal by Court 

tanmg mo pttumiary juntdietio". 

There Is no prejudice within the meaning of S 11 of 
ibe Saits Valuation Act merely by reason of a trial 
Court not having large enough jurisdiction. 



THE YEARLY DIGEST, 1939 


1076 


■J075 


I TEA CONTROL ACT (1988). Sch . Cl. (1). 

conferred, an order for 
under the security bond 
Court No question of 
Id ari'e {Bennel and 
. FIRM NARMN RaO 
L3 ri939^An 5‘?R = 


(ij CR.P. CODI 
514. 

CMtinutn£ guarantti — Aeitt 

principal debtor — If tavet limitalionaia 
An acknowledgment by the principal 
save limitation against the surety, unless 
the latter allowed himself to be repre.... .w.. 
person who made the payment This principle will 
apply to the continuing guarantee also. {Gruer, y.) 
SuwALAL V. Fazle Hussain 179 1 C. 771“ 

11 EU. 317=1939 NLJ.80=AI£ 1939 Nag 31 
'Continuing guarantee for limited amount-- 
Extent of liability 

Where a surety has given a continr -- — •*.* ‘ - 

a limited amount for the supply of 
the prinapal debtor it does not prohi 
of goods beyond that sum and If the 
to the debtor exceeding that amount 
not be discharged but would be liable to the extent 
mentioned m the bond {Gruer, y) SuwALALt' 
FazleHUSSAIN 179IC 771-11 E N, 317« 
1939 NLJ 80 -A IB 1939 Nag. 31 
——Discharge of— Sutety for appearance ofdefen* 
dant in suit in application for arrest before judg 
ment— Subsequent return of plaint for want of jnttsdic 
lion— Effect On liability of surety. SeeC P. Code, 
O 38, R. 2. 60 L.W 426 

—^—DiftAarge of liability— Adminutration bond— 
JUal-adminiitralion— Completion of edminietra-tion— 
SueetttioH Act S 263, £xpl (d) 


4l X SjE 'too. 

SUEET7 ^OND— Construction— Bond providing that 
sureties would be liable in case the defendants should 
succeed tn the appeal— Appeal by two defendants — Appeal 
allowed set respect of one defendant only— Liability of 
surety — If artses. 

Where the decree amount deposited by one of tno 


' ed by means of the property given as security and also 
from the sureties personally, the liability of the sureties 
would anse only >f both the defendants (appellants) 
succeed in the appeal. If the appeal succeeds only as 
regards one of them but fails as regards tbeotber, the 
condition of the liability of the sureties is not fulfilled. 
Surety bonds have to be constrned with strictness and It 
IS not permissible to read into them something which is 
not there. {Leach, C, / and Semayya,/) VEERESA* 
UNGAM S' SUBBARAVUDU. 50LW. 193- 

1939MWN 818-A.IE 1939 Mad 632- 
(1959) 2 M.I. J 282. 
— . — ,..7-aoL ACT (VIII or 1938). 8 7 (2)— 
— Committee, if necessary respondent. 


Mai administration by the latter is r 
charging the bond, although it ma 
revoking the grant or taking other sti 
administration. The Court cannot < 
of the surety on the ground of compl 
nistration. S. 263, Fxpl (if) of the S 
not apply to cases where the admini 
completed, and the Court cannot, therefore, order the 


For the purpose of calculating the crop basis for a tea 
estate under Cl (1) of the schedule to the Tea Control 
Art, 1938, It IS first necessary for the Committee to see 
what was the crop basis which was ascertained for the 


——Liability— Limit to— Rig 
adhtrence totermt of contract, 

A surety IS regarded as a fav . t i< _ v* .u« • e_ ** . , .r.v ^ „ 

entitled, as such, to insist upon ■ — 

terms of his obligation by the 

made liable for more than * ' ' 

though his contract is not, 1 

uberrimae fdei, it is one /i ■ ’ 

material variation in the terms 

the cieditor and the principal " ' " 

surety {Somiee,J.'i MOTtL/ • 

183 10 785=12EB 1£ . 

Security bond for performance of decree — | these allowances should be excluded Nom the CTOp basis 
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rrHA CONTROL ACT (1938), Sch . Cl. (1). 

It vootd not opersite to increase the erport <iaota for 

any year subsequent to that in which it 

{EdgUy. /.) SuNDARPOR Tea EStatI 
Tea Licensing committee 

LLE. (1939) 2 Cal 210 = 18 • 

70CLJ.S86=43C WJf 761= 
AIB 1939 Cat SOS 
Sch , Cl. (X)—-’'I"^tsttgdtien"~mat amntntt 
to 

The use of the term "investigation’' in Cl (1) of the 
schedule to the Tea Control Act, m connection with the 
asceitainment of the crop basis of an estate soggests the 
necessity of careful scrutiny by the Committee of the 
statements famished hy an estate in support of its appli- 
cation for an export quota Mere acceptance, without 


TOET. 

liatHiily for the loss sustained by the respondents, and 
-t - .j arise. 

AKUR 
. 78= 

..... • ■ . ■ 803 . 

——Damage — Irngation authority — Construction 
of new worts — Damages to lands of others — Liability 
for — Nature and extent of Set IRRIGATION author 
ITV— Rights or 49 L W 662. 

I ^ “Damages — Repretentalne suit for—- A/ii’nlam- 

I ability. 

It is well establised that a representative suit does not 
. he for damages in tort, though when a representative 
suit properly framed for other reliefs incidentally invol- 
ves a claim for damages put forward by certain indivi- 
>uch a claim may be permit- 


the Committee had &xed the cr 
might in such cases be reason 
txasis had been hxed after Inves 
tee. If the crop basis figare 6j 
a par^cuUt year was treated 

main basis of their caleolatio , k 

basil figures for the subsequent years during which the \ ***7 ® 


tort bad been 
in the hospital 
Council could 
iiioned by the 
n maintaming 
at the expense 
tas dischar^ng 


... <-.....11...^ - - I a proper Junciion of Government within the principle 

I ...nollrf in th. CM 01 Ih, P. & 0 . Sli.n K.tH.Um 


based on failure of fiainhff I, 


“'Defotnahon—AiHie. vibea achonatie. 


on 25—10 — 1933. The respondents instituted the 
present suit on 19—12—1934 for recovery of I 
damages from the appel^tnts for loss sustained asa result I 
of the diversion of the water channel by (be appellants, I 
-the respondents alleging that the opening effected by the | 
appellants In 1928 continued even after the former suit 


— ^Oefamalton—Aiutte^ language— Proof of feeu- 
marf lost—Afeeettity. 

For u plaintiS to succeed in a suit for damages for 
defamation in respect of certain abusive language used 
by the defendant. It is not necessary for him to ptove 
any pecuniary loss, provided be succeeds In proving that 


^lAiuiiig nomu iiui t 


I 
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TOET 


TOST 


' Defamation — Damaget — /light to — Proof of \ 
ftcumary loss — If neetssary I 

tVhen on the face of (hem, (he worcfs osed byj 
the defendan > — .v « j l„ _• • i 

reputation t 
tisil amount ^ 
mary loss 
'pecial dama 

/) BaSTIR I , .o.x. . I 

I93d M I. B 133 (ClT ) 

' Defamation— Practice— New p'ea of absolute 
privilege— If can be taken for the first 
5« PRACTJCE— NE\/ PLBA 4 t . 

■ D tfamalton — PnxtUge ^ Pol\ 
judicial procteiiHg—StaUminU made it 
A witness whether or not he is a party 


I “ •‘-Malicious frostcuUon— Absence of reasonable and 
trobahli cause — Proceedings under S 144, Cr P Code 
—Suit for damages. 


show this It IS necessary not merely to point to the 
eventoal failare of the defendants to establish the civil 



'—Fads to be 


s pros'CDtion, 
responsibility 
utions against 
s convicted irt 

taken as the criterion for determining as to what should I ‘he hist Court was In appeal Btiimateiy acquitted the- 
be the extent of the privilege Consequently, no action plamliff, in order to succeed in bis sou, has still to esta 
for damages for defamation will lie m respets of dcfa- I M's** ‘hat the defendant acted without reasonable and 
matory statements made by the defendant against " •* " "“V ^ ^ '•'d T hankerton's 

pfatntiflf in his report to the Police or in respect of ** ’ , ' 

famatory statements made in the criminal proceed ^ j, ' • ■ , 


18410 637»12B0 258-43 OWN 776- I 
A IB 1939 Oal 477 ( 
■ Falte mpmonment— Getting another arrested i 
by Polteton false allegatfons^ Liability for damages | 


■ Htghaiay authority —Liability for mere non 
feasance 

It is well settled that a highway authority is not liable 
for damages resulting from mere non feasance (ffennel 
and Verma //) RAHIM BaKSH v MONICtPAL 
board or bulandshal 181I0 174= 

IIBA 654-1939AW.E (HO)126= 
ig39AI..J 10l=AI3 19S9AU 213 
’——'Malicious arreit — Suit for damages— Decree 
silent as to mode of execution — Decree holder froeee 
dmg against person of judgment debtor— Liaiility fori 
damages 1 

It IS open to a litigant or a lawyer to take the view | 
that where the decree is silent, as to tb * 

cution, he may reasonably attempt to • 


— — Afalieious prosecution— APPheatton to preteeutr 
undtrS 211,/ P Code— Bnqmry under S 476 Cr P 
Code, therefor —Appearance before Map strati — Proceed 
snp ef amount to proeeeutson ' 

Whsr^as a resolt of an aoplication by a person to 
IIP Code, an enquiry Is 
476, Cr P Code, In respect 
that other person and he 
did appear before the Magistrate and the Magistrate- 
ultlmately refused to make a criminal complaint, the 
proceedings amount to prosecution’ within the meaning 
of ‘damages for malicious prosecution * {Bennet and 
Ganza Nath, JJ) DMARaM NATH v MAHOMED 
UMAR khan I.L.B (1939) All 424- 

184IC 247-12BA 205-19S9ALJ 367= 
1939 ACrO 77=1939AW^ (H0)299 = 
AJE 1939 All 654 
— Mtshesous prosecution — /nstitution of Proceedings 
under S 144,Cr.P Code— If can give me to action 
fer damages for maliaeut I prosecution— Essentials to- 
be proved 


unrea-* i oiuet uiiuei o im oi t ^uu>. uu , 

■ salt for I for malimous prosecution Thye must, In order to 

damages for malicious arrest Although g r" i V •— moved 

Code, gives right to a party to claim compen 
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TOET I TOET. 

■ , Maha^ut prcsecuttm—Mtamne—Pdihtn t» An ertraneous Structure brought on to a highway 
Mjpitratt allepine tupprtsston by platnUlf if finding *t' good repair by the authority 


the'&nding of the articles found and of the disposal of the | 
same were giren and the defendant also offered 10 pro 
-dace evidence. The defendant also gave a sworn statement 
and as a result a charge was framed against the plaintiff 
under S 20 of the Treasure Trove Act The proceed- 


door doing something which a prudent and reasonable 
man would not do The ordinary prudent and reason- 
I able man is not required to drive on the assumption that 
I he wdl meet with improper obstructions on the high* 
I way Merely because the ordinary man knows that at 


•« Trade Mark— Passing off. 

•—•Damagss Ur~RMe ef asms- 


— •>* ' *1. , A ' T^.. I • * ' njury and consequential damages, 

MaJhavin P?air,^ J) GOVinDaPAJA^^ PILLAI^r. | it ts not possible to_form an estlmateon anything like 


by a person against whom proceedings under the Legal | , Suit for damages— Limitation. Stt LISIITATION 

" • - .. >_# .„»,w 'j^ct.Art. 36. AIB 193dliab.]18. 

. • ' ■ Wrongful attachment— Application for compen- 


. • . I PrampM Mutemenf-^BrtacA of emiraet— 

* I /ic/Mvnew/ of—Ltaiililffor Jamagti—CffiJiltemt— 


. —NigUpnct—Corpirattm amiUtngta mimtaim defendant to leave their service and sign a contract to 
«>i gaod ripatnxlra’uaut tirueture iraugAt at ta UgA- appear in a picture for the defendant In a suit for 
uay—Zjaiility far damag/t, damages, 


f 
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TBADB MABE 
Held, (t) that the defendant did not commit any 
actionable wrong towards the plaintiffs m asmnchas 
the contract which the actress purported to enter with 
the plaintiffs was void and not binding upon her by 
reason of her minority, and in leaving the plaintiffs 
therefore, -she committed no wrong, (»i) that the defen 
dant did not employ any means which were in them 
selves illegal in enticing her away from the plaintiffs’ 
service as it was not illegal to persuade or to offer a 


183IC 625«12BB 87«A1E 1039Rang” '* 
TBABB ^ASK.~~Aiandeniniftl — Pi’oaf—l.eHe 
time — If necttsary 

No particular length of time is necessary for 
donment If a trade drops out of the use of a , 
and another gains the reputation in the trade for goods 
made under the particular name and bis nanteis a<^ 
ciated with the mark and the mark associat 
name, so that all who deal in the goods cc 
when they see the mark they see the goods 
plaintiff, then the original position of the comoebtor 
using the same mark has practically disappeared I 
{Bazuityani Mcttly //) KhaRWaR » MOTtWAUA 
1939KaDgLB 18-miO 792-12RR 489- 
A Z B 1959 £asg 98 i 

■' 'Ac^Htttetnci—^lVhaiamemt'tta I 


181 ZC 792-12 £ 


- — titfnngimnl— 
ta profits mads ty 

tnnatent infrtngtr — Ofisr to pay profits mads by sale— 
Plaintiff itnabls to praitt damagt-^Rigfit ta rngutry or 
aeteunt of profit! 


There was some similarity m the get up of Che labels 
of miIk<old by the plaintiffs and the defendants firm I 
though the colouring was slightly different The defen 
dant firm copied the directions on the containers of the . 
plaintiffs word for word except that they omitted some I 
paragiraphs and the words in each case in which the 
milk was recommended were again identical except that i 
the Word ' cordial’’ was used for th® word “ideal ’ and 
there was no explanation given why the word ’ cordial I 
had been used The plaintiffs aftei repeatedly demand I 
tog in vain an undertaking from the defendants not to I 


TEADe MAEK 

import milk bearing the label resembling those used by 
them fined the defendant and applied for an interim 
inianctioo 

/fold, that the close si'mifarity in the sound between 
the wor^ ideal’’ and cordial’’, and similarity of labels 
were intended for the purpose of getting the customers 
to mistake one brand for the other, and the application 
for intenm injunction ought to be granted {_Mc Natr^ 
/) Nestle and Anglo Swiss condensed milk 
' — ‘ A IE 1939 Cal 466 

CelourahU tmttattcn~What 

porting grey sheeting*, sued 
' ’’ ' mgs, for 

■ of nine 

ark was 

*' ' standing 

) . ■ ' (name 

of the firm), sole importers for Burma Made in India 
The defeodanf's mark complained of consisted ol nine 
' ed in a similar 

weba Xo Gaung 
for^ mongoose), 

iu« no nvi i^eiiig wiuien iii i uius but having the 
Barmese figure nine written man extremely snakelike 
fashion Below werethe Words ”A A M M. Ltd R. 
(name of the firm) Made m India The mongooses 
were nude ^o look as much hkefnakes as pnsibie The 
mongoose IS an uncommon animal in Barma and its 
not generally known 
he plaintiff had been doing 
such earlier than the defen- 
bad acquired a reputaCtoa itt 
ita' brand 

ctly clear that the highly 
- " "■•'lurable imitation of 

abundantly appa 
king the design of 

4 uuuj^voM. t V ‘ urmese equivalent 

“Mweba with the plaintiff’s snake or Mwe” (ffayw/ry 
and Masely. JJ ) KHARWaR v MOTIWALA 

Z939Ea»gI.E 18-181 10 792-llE^ 489 = 


tgss 

tub- 


ally 

lay 


bat 


oidAitav ij'nfui4v»<j j t ' C 

Swadeshi mills Co . ltd J8i i o 17- 

11 EB 825 - 41 BojnLB 182= 
AIE 1939 Boa llB. 
- ■ I nfnngtmtnt — tVbat amounts to— Burden of 

proof— Big/it to iniunetien—Bfsi of damages—Suffici’ 
tnty 

Any mark of symbol, whatever the original object of 
It may have been, may come by use to be recognised in 
the trade as the mark of the goods ol a particular per 
son, and if so no other trader has a right to stamp it on 
hia goods of a similar description The prlndple i* 
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TBADE MASK. j TRADE UNIONS ACT (1026). S. 18 

veil settled that if a man by along course of trading Where goods imported have been sold by the im> 


ent and inferior class It is noi necessary to prove I 

actual deception, only that the act of the defendant is j — — — Trade nami 

calculated to deceive; and where tber 

imitation of a trade mark the burden of 

imitator. It is suSicient if the plalntifl 

defendant has put into the hands of ar * 


AND MANt 
Mills Co. 

~ ■ « Patu 
Preef that j. 


AIR 1939 Rang S81I 

-Infringemint—Pastingo/f adion 


>e case that he js 
>ther person. The 
has any right to 
msiness of another 


■ ' Right ta-'Hnv a<quirtd 
rriflitt nark — Dtffrrmci bttviep 
K trader acquires a right of p 
mark merely by using it upon or 1 


■ — " Trade namr— Jntrtngtment — ^irnttanty in 
^ ' namfe-~S«fitiener~P‘tkl t» iniuneUen—Cendittant, 
1 ^ In an action by a company to restrain another 
jg company bv »n Injunction from carrying on business 


goods of a particular penon as for instance in the cases 
of “Life Buoy” soap. “Wincamis,’’ or “Three Nuns’* 
tobacco. If the mark be a distinctive one. the trader | 
srho adopts it is entitled to protection dirertly the article 
havingassurned avendible character is launched upon I 
the market. As 
desirous of adop 


to the defendant company or to cause confusioo 
the two companies The plaintifi company 
on business under the name “the A'latJe 
‘ tent Society life Assurance Company, 

“ The defendant company began to trade 
le name, “The New Asiatic Life Assurance 
Coirpany, limited.’* 

ITeU, that the defendants’ name was not likely 10 
mislead the public or cause confusion so as to justify 
the grant of an injunction. {Ufotiett. y.) ASIATIC 
Government Society Lift: assurance co., ltd. 


■ ■ " Rigkt lo—Importir tilling geodt ti-ilA regitUrtd 

trait mark^Rigkt to pretKtim at against ntanufog- 
lurtr, ' 


TRADE UNIONS ACT (XVJ OT 1926). S. 18— 
Seape. 

S. 18 does not afford Immunity to a trade uni 
an officer thereof for an act of deTiberat 
{Lcio, J ) Daluia Cement. Ltd, r. k 
185I.O.S7-AJR 
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TBANSruEOr PaOPEETY ACT (IV Ori88S),jT P ACT(1882) 8 6 

ligence in one case would 
I depends upon the man's 

• * • information which lay to 

imbent on a person, who 
'acts to jnspect the registers, 
itries against the property 

/) WAZiRBYti Mathura PRASAD Uitvck 404= 1 »« tpiwuuu •mu lu iwjk mm them carefully, mast be 
179 IC 764 = 11E0 201 = l939 OLR 78= )«»nstrned to be either doe to wilful abstention orto 
19390V7N 32=1939 ■ ‘ ^ t .l, 

1939 0 A 119=< 

' S S~Actii>ftaMf elatm 
v»thtn the purvtew of 

Copyright is no doubt beneGcial 


— S 4 — "Supplemental to Indian Regielration 
I mambi^\Aet" IiUerpretation 


-——3 S — * Actionable clam" — ATortgage attigning AIR 1939 Lah 423 

decree la be paised in pending money tuil~Validilf— I 6 anil ISO— Trantfer of property' —Du 

Mortgagee’/ right to execute decree at aiUgnee—Suit for f tolutcon of partnereAip—Some partner/ getting payment 
mere declaration of tueh right— Specific ‘ ' '' r t , 

S 42 

A mortgage assigning by way of security 
-would be passed in a pending money suit 


decree as soon as it is passed and the mortgagee is 
'entitled to execute the decree as an assignee A suit by 
him for a mere declaration of his right to execute the 
decree as an a 
Specific Keliel 

prayed for ( • ' ■ • 

PURNA CHA> ■ ^ * 

Devi 1 ■ J ’ * 

— B Z—' AtU/ted' — Signalurti of Registrar and 

viitnes/cs identifying executant at registralian—ff /ufR 
etent attestation 

It IS the instrument that a • 

sign in order to comply with 
of the word ‘ attested ” W 
Registrar) appends his signat 


itu uy lj j * * iw 
such a case, which is a 
d such a transfer can 
ritme signed by the 
ireiton, //) ViR 
•• E (1939) Ear S44- 

aeoAt »u=AlS 1939 81nd288, 
' — — S 6 (») — ReltHfmtkm/n/ by Hindu rev/rsien/r 
—Validity 

** one m regard to 

ould ever become 
• upon the death 

rvived her The 
relmquishment m 
• }, T P Act But 

I tins IS iKA iiei.«^ai>ir su <a t-v!.!/ l-uu If the transfer 
Was part and parcel of a family settlement ora com* 
promise in a dispute between rival claimants to property 
It would not necessarily be invalid (TAom,c J, 


Alaceney, JJ j Ma iiibjN w,,hN i> !a . ~ . 

1939 Bang IiE 388=18210 921 = 12 B.B 32= 
A.I.B 1939 Bang 211 
■ - — -S S—Motiee—Croit negligence— Ifhat amounts 
to—ffegligenetof agent— Principal if (an be charged 
v>tth negligence 


section deals witb a rignt unuer luepeKuuai lU oi me 
parties concerned to maintenance A sum will not come 
within the section merely because it it used as mamten 
ance The fact that the maintenance is secured by a 
deed Uies not exclude it from coming within the mis* 
chief of the section A Afabomedan executed a kabala 
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T. P. ACT (1882), 8 6 

ot a sale deed, in favour of hts daughter, transferring 
all bis properties to her for a sum of Rs 10,000. The 
daughter executed another document at the same time, 
b; vhich she undertook to make a fixed monthly cash 
payment amounting in all to Rs 400 per annum to 
her father so long as he lived. 

Held, that the obligation of the daughter to maintain 
her father, ansing under the Afabomedan Law, arose in 1 
this case, and she was bound under her personal Ian to | 
pay Rs. 4CQ by way of maintenance to her father, and I 
the amount came nitbin the mischief of S 6 (dd), T. 
P.Act. (irorr,/) BlBlHAUMaNV BiBl UMAOST- 
UNNISSA. 181IC. 37*6 B.R. 520= 

11 BP 667*A I 6.1939 Pat. 606 
■ S 6(e) — Barunder~Seoptof- 

Though a tight to sue for damages is a mere right to 


T P.ACT (1882), S. 11. 

— S. 8— Applicability — Endorsement of promissory 
I note— If operates as transfer of debt. Set Nf.GOTIA- 
; BLE INSTKITMENTS ACT, S. 50 

1939 M W N 774 
S 8 — Applicability — Endorsement of promissory 
note by a coparcener — Right of indorsee against other 
members Ste NEGOTIABLE INSTRUMENTS ACT, 
s SO 1939 M.wrr. 774 

~Ss 10 and 126— Cri// — P<rwer tornoki cn alnn~ 
atif — 1( a taitJilieit rtstraimug altenaitm—Ss 10 
and 126, tf reconcftable. 

Where by a deed of gift the donor removes himself 
from proprietary possession of property and puts the 
donee m possession, be confers full proprietary title 
upon the donee in respect of the property transferred 
Where ibe donor reserves to himself and his heirs the 
I power to revoke the gift in case of alienation by the 


jxMiHar of freptrly already leld ty rVo j iiaiisieia itiuuutug fcnw u. u. 

tutl hf minor tviMin thrt* ytart af hit attaining could not be contended to be an aWiIute exception to 

•' ' ' |S 10. {Xhom. C. J and Ganga Hath, 

property and • » »' • 

ars of bis be * ’ . ’ • ' 1 

later on merely * ’ • ,1 ■ 


translen the property to a third person, it is not a . % ■ ' , , 

transfer of an actionable claim, and it could not be a | . ■ . 8. Vi-^eept—Hmdu /amily^Partilipn Mnutn 


profits bad become due and had been ascertained, but 
the attachment under uhieh It was sold was alatime 
when the profits had neither become due nor ascertained 
what the purchaser booght was only a mererigMtosue 
and his suit for share of profits is not maintainable. The 
snhiect.matter of sale in a judicial Sale following upon an 
atiachment, is of necessity the subject-matcer of the 
attachment. i^tane.C.J anj Clarh. /.) JAGANNATH 
t-.jAMMA Vallabh. 18110. 68S*11EJ4. 470* 
X9S9N1<J.1*AXB. Nag. 07. 

Y.D. 1939—69 


lS4 a.C. .lOI — * 1*. a. 61. tm, Au.it., 61 >1.1 , .Oaa* 

60Z>.W. 254=AIJ1. 1939Mad 769- 
(1939) 2 ifi J. 345 (r3.). 

— — S W~Sealimrnt detd—Contlrnelm e — 
i^ordt implyait (“ff ncHtnhip—Cmfetmfnt 
n»(4 pooftr ta miff vnlk all nghit — Suinf 
limiting aiteluU ttt3tt-~Flfect »f— 
tian 

WbRe the Court construing a docu 
the entue instrument in order to s 
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T P AOT (1882), S 12. 
the examination Biu^t te c 

S 11,1 P Xct. >\ben ch"* lo 
Ing imi oxdUc tivi'eitv 1 «tj 

t hut 11 0 tlUll»llH.l ilJ' L'^vl Ol.Hv' c*, 

|ntLii-.i, nu'X >ORixei« . 

ktaiulii h tl at lain '*vn->.a<. u-ej '•Qua 
iif,hl ul full I Ml i-.\ V a. «*■«« 

. \i.u_ kj t^« A_evtio*> 


Ar2(l8S2) 8 52 

.c c ts? i ressC' iiowing ite property as belonging to the 

it c cce tnnsier^ tica'“Tr casco* be rthed on as such con«ent. 
g«ia-t-jca <_ «c.': «e * Kaa,/) Perumal MOOppaN v 

*t.i ^ an ab!Oi-» ilrssASti^l WfODAUAR^ W39 M W N 1116 (2)- 
' e\.t to.ev'twtit * ' 


AXB 1939Ma(l 209 = (1939) JML.J 74 
X iX~Appltcabtlity— Court taltt 


A .1 I,|U 
iVl ltl 4 t 


1 U 


ieti*. 
of tbei 

i.iw V then ter hav'tib 
i. t w i.eesl wxettatua* 

I >4 wik> »e<« befcoty 
tSe If tNiliit v>ith ailrt:tbt% 

II >. ut 4 . ( the t uut« Iroui the 
tha l>ov 


-S \8-~Ap(ticaitUl^—~Daughttr of deceastd be 
ttHgtele Itfe holder — Maternal grandeont of deceased 
framtJlenilf representing that they were entitled to 
ereafmortgage, mortgaging estate of deceased— Suit by 
. . _ . - - , . . daughter for setting aside sale in execution of mortgage 

' i' .V Jr/t — Pending appeal— Fstate of 

‘ ''“J *‘'*‘^\deceased devolving on maternal grandsons— Effect on 

,>l . l.UKV ll., 

' ' ^ I 1 til t It. oe«4 -Jiall [ u jjmy {j,g Court while passing a deaee to 


k t 


1 

\\1 1 


40L\\ bJl* *« „il . S.o 
MU lOOJMal 50J (1039) 1 M LJ 676 
I XI I'fPVUo— ^ ‘ — ^IsiiteHSHee decrt 
fill , «t H I s—-tite,.rt fhe under— 

► , A '’} e > '1 <»ir~ ^lipuhtioii that 

\ ''II eSu i, I pr perty to sale — I 

.1 t 1 ‘ »i iiDienai) 

^ i V i I tx < t of a 
y > V » k 1 1, 1 \ in vable 
, I, V ‘I i' * siikiUL 

I ( ( S r iK tra 

lx I i ^ I u.. 1 toth 

^ IX .. N > ' t K , and to 

^ h»x ts msM *0 

s V \ \ a le ( kt oil 

\ V It ' b> the 

• j { 


\ ^'vv 


\ \t\V\ 

M ^ » 


During the penoency o< appeal item tiie uekiMuii ui i‘ lu 
suit ib« daughter who had Instituted the suit died and 
the estate of the deceased devolved on lha maternal 
grand<4)ns of the deceased 

/fe/if, that under S 43, tlie maternal grandsons could 
not reuin their share In the mortgaged property and tl » 
lA fcn iK*>« mnrloapors 


*"“• ' -S. 50— Cood faith"— Payment to wrong person 
ttithoil proper enquiry—/ f protected 

here a person who under the law is liable to pay 
rent to a paiiicuUr person whose title he has recognised, 
makes payments without proper inquiry, to a wrong 
pei!4>n merely on the ground that the latter sends him a 
notice stating that be has purchased those lands it 

IV v„ .. t* ,^,. 1 . „ good faith 

(/fames, 

• o Roy V 

• . : : ■ 'iRTiS" 

;. .. ' ■ ■ : .. >Pat 640 

— '3 51— Pre-emption jm/— Rona 6de impreve- 

m H sby »'ei«,/re“Aif'4/ to claim eempenialion—hfaiwar, 

MtVugh the T P Act has not been Introduced m 
Marwut x« the Cbortsfn Marwar can very Hell wke 


-- -.!•« ^—hrvt ^1 In 


•gian 
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being granted by the Court, the rule othtpendeMt 


PATTUMEDAMMALr. NANJAPPA. 49 L W 241 =• 
18410 821=1939MWN 311=» 
A VB. 1989 MAd 236. 
— S. 52 — jlpplieaiility — Ceurt tahs 
The principle of Ut ftttJtnt is applicable even to 
Court sales, and a purchaser of mortgaged property m 
Court sale held after the mortgage suit vas filed is 
bound by the mortgagee’s decree as at the sale he 
purchases the right, title and interest of the mortgagor 
which are lubiect to the mortgage and cannot claim a 
better right than the mortgagor. J) LaLIT 

Mohan p. Hardat Rai 41P1>1c 629* 

A IB 1939 Lih 146 


A mortgagor during the pendency of a sui 
mortgage leased the prooeriy to a thud patty * 
thosgh It did not satisfy the requirements of 
the T. P Act was acted upon and the lessee baa ootain* 
ed possession The mortgagor, after a decree on ibe 
mortgage sold the property at a private tale to tbe moit* 


1 But if the property is alienated pending suit without 
— ‘he permiHion of the Court, though for the 
satisfying the debts which have priority over 
for maintenance, the alienation must be 
the result of the suit by reason of S 52, T. P. 
'A y ) Gangubai PANDURANCp PaGUBAI 
' NARAYAN 185 1 0 81‘°41 BotDLE. 816» 

I A I.R 1939 Bom 403. 

I— — S. 62— AppUcabiUty — Mottgage of holding by 
ryot— Suit on— Preliminary decree — Subsequent sale of 
holding by Collector for arrears of rent under Madras 
Estates Land Act— If affected by In findttts, Srt 
Madras estates Land aci , Ss 5 and 125 

49 L W 327. 

-S. 52— Mortgage talt—SaU hild during fen- 
deney af maintenance eutt far charge on property — Pur- 
chaser, if hit iy lis pendens. 

A puichaser at a sale held in execution of a mortgage 
decree must be construed to have purchased both the 

. .c, .! .*.« » ,1. they Stood 

refore, not hit 
• the mortgage 

It for declara- 
tbe moitgaged 
tgage itself is 

• . .t. . .1.1 , (Chose and Muiher- 

• •• • • V Nacendra Nath 

: 237-69 CLJ.871- 

, 2,. AIB 19S9CA1 666. 

S 52— Mortgage tuil—Ad/udieation of snort ga^ 
\gorJuringpenJt>ieyof—Peeetver,ifo tramfere* pen* 


tbe execution of the lease did not affect the rights of any 
patty to the suit on Ibe basis of the mortgage, the lease 
was not invalid under S. 52 of the T. P. Act. Iiwas 


183ZC. 97p> 22BN.48<> 
1939N.LJ 202*ALB.1939 2Tag 128. 
, 5Z— Permanent lease during fendtnty of 


RaM CHANDkR t y.ii. i* ^ i«i hcahlily— Hindu midom—Surrendtr 

1S4I0. S ' ■ ' ■ , ' ' " ' ' ’ daughter/ fenamg sun ty hus- 

1939 A.l ' “ ■ I > ' • • • 'or rtcoi'try nf dtit from estate sn 

' transfer and tf told. 

S 52— Afphcaiilily — Afamtenanee suit A surrender a Hindu widow of her husband's esute 


maintenance charged 
which a decree Is mad' 
movable property. "■ ■ . 
allowed to shorten tb* 
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T P ACT (1882), S 11 

the examination must be carried out in the light of 
S 11, T P Act, when the instrument is onetransferr 
ing immovable property If the examination discloses 
that the transferor has used iiords creating an absolute 
interest, tlose^ords must be given e^ect to, notwith 
standing that later words are used which restrict the 
right of full ownership A settlement deed after recitirg 
that the settlor on account of the affection she had 
towards the two donees and in consideration of the 
service that was being rendered by them to her, had with 
alt her heart and by means of the said deed given away 
certain properties to the donees, who were her only 
heirs with power to enjoy the properties withallnghts 
further provided ' But from out of the income from the 
said properties I shall during my lifetime pay the Gov 


ucceed thereto Boiti of them shall enjoy the properties 
without making any alienation theieof by way of 
gift exchange, sale, etc'' 

Htld, on a construction of the 
acquired an a^olute estate under 


T. P ACT (1882) S 62 

survey raster showing the property as belonging to the 
transferor cannot be relied on as such coiwent. 
iVenkataramana Jiao J) PEROMal MOOPPaN a 
SOBRAMANtA MuDAUAR 1939 M W N 1116(2) = 
A IB 1039 Mad 2d9=(193g)lMLJ 74 

Kary safes 
/) Baba 

• * * • Wadhai 

184 I C 797 = 1939 NLJ 496. 
■ “ S ^^—Appttcability~DaughUr of deceased be 
coHttng tele Itfe holder— Maternal grandsons of deceased' 
fraudulentlf representing that they were entitled to 
create mortgage, mortgaging estate of deceased— Suit by 
dauehUr for setting aside sale in execution of mortgage 
ing appeal — Fstaie of 
’randsens — Effect an 

* passing a decree to 
take nonce of the circumstances which happened since 
the iDStitntion of the suit and to frame the decree so as 


AIR 1939 Mad 509-(1939)lML J 675 

~8 11 itV^\.i^—S<ape— Mtinienanee detre 

charging immovable properties— Arrears due under — } grandsons of the deceased 

Transfer of portion by deeree-holder— Stipulation tkat\ that under S 43. the maternal grandsons could 

assignee should not bring charged pr-*‘'‘ ^ I i. . t . aa anAfi^ 

Validity of 

Where a portion of the arrears of ■ 

under a decree providing for payme 
amount every month and charging irr 
ties for paymentof the said amount is 


' and to j 

, ' right to 

bring the charged property to sale touch a re«triction 
can be validly imposed and would be covered bythej 
proviso loS II, T F Act tJV enkalaramana Kao and \ 
Stodart JJ ) VeNKATAPPA I ■ ■ • 

SUNDARARAJULU NAIDU 

1939 MWJT 226= ’ ' 

S S&—App!ieabiJ>ty—A 

to claim apportionment of rent 

The principle of S 3^ ' »•••»•" a~ -,i<n i 

apply to the case of ar 


■ S 50— Good faith" — Payment to wrong persen 
without proper infUiry—Zf Protected 

Where a person who under the law is liable to pay- 
rent to a particular person whose title he has recognised 
„ _» ■'•quiry to a wrong 

latter sends him a 
d those lands it 
lade in good faith 
P Act iffames, 
. Kristo Rov V 

. ""lO 132=6BR 718 = 

: . . =A IR 1939 Pat 640 


° 4\—APplieabtfily—Cor " ' 

owner— Proof— Fntry iH survey i . ■ 

For the operation of S 41 of the 
Act, It must be shown that the j 
the properly was the ostensible owr ■ * 

express or implied of the person 
perty In a case where there Is • 
consent, the mere fact that an entry was madeinthej 


w/r—Bona fide improve- 
tsbyx'endee—hight to c/aim eempeniation—Maiwar. 
Itbough the T P Act has not been introduced in 
* sFar yet theCouitsin Marwar can very well take 
I consideration the general principles embodied in 
Act without being Imund by its technical provisions 
ere, therefore the value of the property which the 
ntiflf seeks to obtain in assertion of arightofpre 
« . <■ .J I - .1— , spending 

• • inner and 

■ ihe con 

• •PI . pensation 

- IIANfCAR 

• . * -'a ■ (O) 

I r feaie fa 

tuetaiarm^ pauptAe— Mortgage over suit Property 
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T.P.ACT (1882). S. 62 
txteuUd if defendant after afflicatien and btfart grant 
ef teavt—ff affected. 

In the case of an application for lease to sue m forma 
faupent which is later on registered as a suit on leave 
being granted by the Court, the rule of ht pendent 
operates from the date of the application for leave to sue 
in forma paupirii. K mortgage ejected by a defendant 
in the suit in respect of the property in sail after the 
application and tefore the grant of leave is conseijaently 
aSected by ht pendens. [Venialaramana ^ao, /) 
PATTUMEDtMMALf. NANJAPPA. 49 L.W 241 = 
181 1 C. 824= 1939 M W N. 311= 
A I B 1939 Mad 276. 
iS. 52— /ippficaiility— Court sales 
The pnncip'e of Its pendens is applicable even to 
Court sales, and a purchaser of mortgaged property in 
Coart sale held after the mortgage suit was filed is 
bound by the mortgagee's decree as at the sale he 
parcbases the tight, title and interest of the tnoitgagQt 
which are subject to the mortgage and cannot claim a 
better right than the mortgagor, {.Bhtdt. j) \MXt 
Mohan v Hardat Rai 41 P L B. 629= 

A IB 1939 Lab 146 


the T. P. Act was acted apon and the I«<sm had obtain* I 
ed possession. The mortgagor, after a decree on the | 

mortgar — ’■* .. 

gagee a 
gage. • 
pnrehas ■ 
restrain 

S*52 ^ * 

could not be invoked by the plaintiff, but it was 
iir/if that as the sate to the mortgagee was a private 1 
sale and as the entire decree amount had been paidoulj 
of the sale consideration and furthermore inasmuch as I 


P T, ACT (1882). S 63. 

with the sail (by transfers to a third party) It may be 
that the purchaser has already a mortgage over the pro- 
perty in aait created in his favour prior to the suit, for 
debts which have priority over the maintenance claim, 
Bot if the property is alienated pending suit without 
obtaining the permission of the Court, though for the 
parpCAe of satisfying the debts which have priority cpver 
the claim for maintenance, tie alienation must be 
subject to (he result of the suit by reason of S 52, T. P. 
Act (Zffllttr-, /) Gangubai Pandurang t- Pagubai 
Naravan. 185 1 C 81=41 Bom lb 815 = 

A I B 1939 Bom 403. 
I S 62— Applicability — Morigage of holding by 

I ryot—Suil on— Preliminary decree— Subsequent sale of 
I holding by Collector for arrears of rent anoer Madras 
EMates Land Act— If affected by Its pendens. See 
Madras Estates Land aci, Ss 5 and J25 

49 LW S27. 

' 'S. 52— Mortgage sale — Sale held during pen- 

I deney of masntenance suit for charge on property— -pur 
' ikaser,sf hit iylis pendens 

I A porchaser at a sale held In execution of a mortgage 
I decree mast be construed to have purchased both the 

refore. not hit 
the mortgage 
it for declara- 


— T® ’( / p / f / 


property bas transferred it or otherwi>e dealt with It. 
His whole estate devolves on the Receiver, Just as it 
would devolve on his heir incase of death ^Poiloeit, 
/■» INDIAN ConON Co. LID S'. RAMCHARANtAt. 

ifiT T n nTrVovt oon 


52— Appheahhty — Maintena 


■ ■ r, f’’- mu In 

transfer and tf teed. 

suit fy\ Asarrender by a Hinda widow cf L-rhuvband'i e«»a'“ 
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thewidow, if It IS found to have passed with intent to abont the decree, and there IS no proof of any earlier 


“S 53 — Applicability— Suit by decree holdei under 

O 21 R 63 C p Code — Frame of Ste C P Coue, 
0 21 , K 63 17 Pat 688 


purpose of defeating or delaying him Bat the test to 
be applied to cases under this section is whether the 
purpose of the transfer IS to prefer one creditor to the 
other, or whether the purpo'e is to prefer the transferor 
himself S 53 of the Act ts not intended to apply to a 
transfer by which one creditor is preferred to another 
It IS intended to apply to transfers where the transferor 


'■3 'S&—Fraudulint prtftroiet^Othlers nghtto 
prtftr ei*« (rtdUor ewr attelhir— Transfer ef f^Ptriy 
to en* tredttor to at/tid txtouUon of dtttet hytke otktr 
ertditor — Validity— ConiiUoH) 

It IS open to a debtor to convey his property to one of 
two creditors to whom he is indebted in preference to 
the other though it may be effected to avoid the execution 
of his deer " ' 

chooses 
for himsel 
one credit , 

him. and the retention of the excess amount for bis own 
bmsfit indicate an intention to defeat or delay the other 
creditors especially when he ha« no other property 
left Such a transfer is wholly void and cannot be 
upheld even to the extent of the amount actually due 
to the transferee creditor (.Loiur,/) Bai HaKIMbU 
V Dayabhai 41BoiaIiB 110l« 

A I B 1939 Bom 608 
■ -S 53— fraudulent tramfer—Par 
ration fourui to haze been paid — Absence of 
secured debt— Transaction found to be 
creditors — ff may 6e upAeid Co extent of 
paid 


right to the benefit of the doctrine of snbrt 

it can never be held that even when there 

existing debt the mere fact that some 

passed under a mortgage which cn the 

been held to be iti fraud of creditors, will justify the view 

that the mortgage can be held to consncuCe a valid 

lecuriiy to the extent of the contemporaneous advance 


S 63—PrjuJuleitt transfer — Teit—Abseneeof, 
proof as to eonstJeraUtn I 

Where subsequent to a decree against him, the judg I 
ment-debtor sells all his property to one who knew I 


I there is no evidence of the existence of any such credi 
tors much less that any were paid off, the transaction 
IS a fraudulent one and not genuine iHamtlion, J ) 
MaTHUR* pB4«5»nr VViDOW OF UMRAO 

. 90WN 136“1939 0 A 306. 

ee of a creditor with intent to 
^ voidable — Sale in lieu of dower 

A transfer of property even if made with the intention 
of defeating an anticipated suit or execution is not void 
able under S 53 T P Act, merely because it^ effect or 
object was to prefer one creditor to another S 53 
contemplates only a transfer which removes the 
, whole or part of the debtor's property away from the 
body of creditors for the benefit of the debtor 
Where the dower was in fact due and a sale is executed 
by a Mahomed tn husband Co his wife it is valid if no 
benefit was thereby retained to the bnsband {Zta ul 
Hasan and Hamilton //) Ram RaTAN IXLv 
ARHTARI Begam 14 Ituck 621=181 XC 181= 
1939 OLR 241 = 1939 OWN 398-11 BO 287= 
1039 O A 376-A I B 1039 Oudh 230 
■ ■■■8 53— Preference of one creditor— Validity of 
transfer 

A transfer cannot be said to defeat or delay creditors 
within the meaning of S 53 of the T P Act if simply 
one creditor is preferred to anoihar (AM-i/r/m and 
') Lalit Mohan Chose v anil 
43 0 W N 11S6 
Scope-Benefit of section— Bight to— 
Oeeree hotacr purchaser— Btght to attack private tale by 
debtor after decree and before sate in execution— Suit by 
private purchaser-plea by decree holder purehater of 
S si m defence — If open 

It IS only a defeated or delayed creditor or a subsequent 
transferee who has the option to impeach a transfer 
under S 53 A mere auction purchaser of the property, 
who IS not the decree bolder himself is not a creditor, 


er of Property Act The decree holder 
ht to the benefit of b S3 by himself 
lion purchaser and if the property 
t the auction had been transferr^ by 
with intent to defeat or delay him, 
lahle at hij option He may plead 


AIK 1939 BolU uvo 
S 53 — Scope — Fraudulent transfer — Plea in 
defence— If open m suit by transferee 

Where the judgment debtor transfers his property in 
trust to the trustee who brings a suit for a declaration 
that property which is the subject of a charge by a con 
sent decree cannot be sold In execution of that de ree 
because it is trust property and not the property of the 
judgment debtor, it is open to the attaching creditor to 
plead in rtefence that the transfer was la fraud of credi 
tors (.Dame, JC. and Mehta, /) NARAtNDAS 
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T. P. ACT (1882). S. 63. 

Perumalk. Bhojraj Premchand. 

I.Ln (1939)Kar 269 = 181 10.888= 
11 B S 244 = AIB 1939 Sind 97 
■S. 53— Sait by creditors impeaching shenailon by 
debtor — Court-lee Ste COURT-FEES ACT (AS 
amended IN Madras), S. 7 (iv a) and Sch. ll, 
ART. 17 A (1) 1939 M W N 778 

S. 53 A—Aff'lieais/ilr~Dixumtnl 
riceift «/■ advanct against salt rttiltstg tial balan't 
should ht pJtJ ntlAiti ctrtam hmt. 

Document contemplated by S. S3 A need not be a 
formal agreement or contract, nor need it purport to be 
in its entirety an agreement, but part of the document at ' 
least must be in essence an agreement or contract. It is 
not sufficient to say that the terms of an agreement can 
be ascertained from a document vhich purports to be on 
the face of it merely a receipt Where tbeiefore a 
document recited that a certain sum of money was 
received as an advance against the sate of a piece of 
land for a certain sum and the balance to be paid vrithin 
a certain period 

that by merely mentioning the period vcitbin 
which the balance of the purchase money nas to be paid, 
the document could not be construed aa an agreement 



' -S 53 Ar—Affheabiltly-^Fo'rttly sttlltmrnl— 
fitgii/ralion-^fiWtisily, 

\S’here in re'pect of certain mutation proceedings the 
matter »as ptnding before arbitrators, a compromise Is 
filed that parties had entered into a family arrangement 
and that the disputes may be decided in terms of the 
family arrangement as set out in the application, and it 
is so decided, such an arrangement ixing redoced to 
writing is compulsorily registrable To sucb a case 
S. 53>A of the Transfer of Property Act has no applica- 
tion Ifltnnit and ytrm*. JJ) TULSHI RAM v 
GOBINDSINCK. 181 10.91=12 &A.17S = 

1989 B D 292 - 1939 A W B. (H 0^) 314- 


T.P ACT (1882), S 6S-A. 

receipt of a sum of money from another as earnest 
money for the sale of a house for a particular price and 
that a portion of the consideration was to be reserved 
with the vendee for payment to a mortgagee, and the 
boaodaries of the house were also given, it was held 
that the receipt was sufficient for the purpose of S 53- 
A of the T F Act as all the essential terms of the 
contract could with reasonable certainty be ascertained 
' UotaW {Btnndt, J") FiRDOS JAHAN v. MaHOMED 
I YUNUS. 184 1C 401 = 12 BO. 109 = 

I 1939 OWN 876= 19S9 O L B. 614= 

I 1939 A.WB (0 0)193 

' S 63 A— Bene ft of— If available only os a 

defenet 

A plaintiff cannot claim the benefit of S SS-A, 
Transfer of Property Act, hut it is available only as 


— S S3 A — Requirements of— Unilateral act of 
vendee — If sufjieient. 

In order to satisfy the requirements of S 53 A of the 
T. P Act. It IS enough to show that the transferee has 
-•‘■ses'ion or continued in possession in part 
ceofihe contract and has done some act in 
eofit. The section does not require any 
actor any specific consent apart from the 
contract on the part of the vendor. (Bennett, /,) 
FIRDOS /AHANr MAHOMED YUNUS 184 1 0.401= 
12 BO 109-1939 OWN 876 = 1939 0 LB 614 = 
1939 A W B. (0 0.) 193. 
8. 63 A—Rilroifeetive operation of, 

S 53 A IS retrospective in the sense thatitsSects 
suits brought after 1st April, 1030, In re<peet of transac- 
tions efftcied before that date, (Mostly, /.) DaWYI v. 
MavnO PO SaunC. 18210 661-18BB.21- 
A IB. 1939 Saag. 176. 

. II -. 8 53 A asd Oivll Proeedare Code O. 21, 
ti.lWi— Right eon ftrreJ by S A^If Bveilaitetoo 
plaintiff. 


manenC lease is unregistered and is defective in not com- 
plying With the requirements of S. 107 of the T P Act^ 
the defect will be cured by the provision in S. 53-A 'that 
the transfer has not been completed in the manner pres- 
cribed therefor by the law for the time beingin force’ 
(Zia ul Hatan, j.) JOSIMAM KHAN v. JaCANNATH. 

179 1 C. 63S = 19.39 O I..B 65= 
1939 O A 170 “ 1939 OWN. 102= 
11B0.194-A1.B 1939 0adb85 
-■ 3 . 63 A— Applicability — Lease pending suit on 

mortgage — Lessee obtaining possession though lea^c not 
signed by both parties— Private » ’ ' ~ 1 

perty— Suit by lessee against pure . 
of S 53 A— If maintainable ,7 
AND 53 A— Applicability. •• ’ 

— 8 SS-A—Applieabililr— Receipt— tVAen sufftient 
for purpose! of S. 53-/4. 


iir8jU.«rN eiu — auja u.a*U. ul4-- 
1939 A W.B (C O ) 193. 
f. B^'A—Scope — If rttroipeelivf. 


ee 

M 


. a. S3-A — Scope and effect of, 

I S 53 A give'i a party relying upon it such rights 
1 which, bnt for the lack of some forms^ty. he would hare 
•• ‘ en agreement, but it gives no more and 

• any light which the informal agreement 

■ (It'ort, J ) RAM LAL SAHU p. Mt. 
• 182I.0.6ie=6B.B. 785= 

1 12 BJ». SO- A 1939 Pat. 296. 

I ■ *8 ^Z'A—Stopt and nature of the right eon. 


■ enactment 
I iioa on a 
■■ cootract 
• Isari 


\ 
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to 

ot 

r) 


Tea Co Ltd 

1939 C 

S 64— 

Cepyrifht—J\^alu ^ « ,>i 

N««xiity—-Expretnan 'intangiiU tktng tn 5 54 tf 
rtfers only tmmovible property 

Though there ts no doubt abundant authority that 
copyright IS an intangible thing it is equatty clear that 
copyr gbt IS movable and not immovable properly 
S 54ofth»'^ ° * •- 

movable 
that sect 0 
The sectiot 

right and i uu a u<. <i uty ass g ea uy an unregistered 
instrair“ /» r » ■*»— j j r> , ~ 

Devi t ■ 

ILB 


— *S 64 — Salt of property worth Im than Kt 100 
—Deed unregittered—Pvttettion of property delevered 
tome dayj I UerSuMe eney to validate tale 

AVhere an unreg stered deed of sale m respect of im 
movable oronenv wn iK u** t> ioa 

on 
the 
dee 
vail 
the 

tior w u ub u uug 1 11 c u «gis «ieu S4 e ueeu 
mil not of Itself confer any title on the purchaser 
{Dkavle /) MOHAMMAD YAQOOO ALLY v 
ChhOTEY LaL Mistri 179X0 683>6BR 244- 
IIBP S96-AIE 1939 Fa* 218 
~ — '8a 64 aod 68 (fi)—Sale or mertgag iy eonJt 
fie talsale — Tett—Onut 

It is a matter often of some difficulty whether a parti 
culardocument or set of documents disclose atransac 
tion of mortgage by conditional sa e or out and out sale 
In order to bring a transaction with 
mortgage the relationship of debtor • 
subs SI between the parties and if t> 
which the transfer is a security it is 
that the iransaciion IS a mortgage 

appears on the face of It to be .. » e ■ 

absence of fraud it must be held to embody a transac 
UcnQ(«ale The burden of proving it to ^ a deed of | 


The contract set outm S 55 (2) of the T P 
Act IS an impi ed term in every sale in the absence of 
a contract to the contrary Under this impI ed term 
there is a liability on the vendors for title and power to 
transfer Where a sale deed recites that a re ra n 


I possession has not been obtained of the area in question 
\ iBeiMet onJ Verma //) LaCMMUI tiASAlTt v HaR 
SWARUP 180 IC 342-llBA 440- 

1938ALJ 11S6-1938AWB (HC)803» 
AIB 1939 All 170 
■S 65 (3 ) — Document of tille~Aforlgage deed 
eonferrtng power of tale on martgagee—Sale in pur 
suaneeof—Rtgktefpurehaserte cutledy of mortgage 
deed at doeument of tiHe deed 
A deed of mortgage under which the mortgagee is 


manektFond Ltd v pu«hpammal 

1939 hnWK 482 - 60LW 918- 
AlB 1939 Mad 774-(19S9)2MZ>J 434 
' S 65 {,ift—Appheabtlity—Movailet— Vendor t 
leen—If exettt 

—Whether equity has extended the principle 
of the vendor a hen eto movable property (^Leaeh CJ 
and Pjtant lit Satin J) ShIVa RaO v ShANMU 
CHASUNOaRA SWAMI 60 L W 844 

S 56 fat— _ re-v 


another without doing so. the orig nal vendor who is 
obi ged to pay the mortgage money is not entitled to 
claim that amount from ih^ sfTAnrl la a n\>n «« 


1939AI,J 377-1939AWB (SO)S62- 
AIB 1939 All 639 
' 3 64 — Sham trantaetien~Su t for pottetuon by 

x/endee—RIotHtamab lety 

A sham tiansaciSon 'is not sale It is only in 
cases where transfer is genuine and title passes 
that the vendee is entitl^ to possession and the 
vendor cm maintain suit for considerat on money if it 
has not been paid here however no consideration 
passes from the vendee nor !s there any Intention of 
passing the rights from the vendor to the vendee and 


partly iit foth and partly in promttet—Tramferee 
gnng mto lifuidalton btfere fulfilment of promitet— 
Trantferor't right to eharge 
Thereuawortd ofdfference betweena covenant to 
I pay the purchase price and a covenant to pay a sum of 
' money in the future* in the one case the consideration 
consists of money in the other the consideration consists 
of the covenant itself 31 Cal 57 (PC) Ret on Hence 
where (here was an agreement to transfer certain clay 
I wwVs to another company the ccei Idesation for which 
I was partly in cash, partly in promise to employ the 
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T.P. ACT (1682). a. 65 |T P. ACT (1882), S. 68. 

transferor at » certain rate, and partly for tlie alloi. J S, 65(6)(b) — NaiurtofckargtcTtatedundtr— 

tnent of shares to the transferor and the company went | lale of minor's propirty for binding fur- 


of contracts (Robtrts.C J and Braund, J'i JOHN 
STON p. Orricut- L iquidator. 180 IC 69s 
11 PR 379°AI.R. 1939 Bang 16 
— —8. 65 {^y~-Vtndor's hen — Ssparate smt— 

/Necessity — Conditional dteree in vendor's suit for posses 
Sion— -Propriety. 

Though an onpaid vendor is only entitled to a statn 
tory charge under S. 55 t4) (i) of the Transfer of Pro- 


to operate upon the property when the oossession l 

of It passes to the vendee 
by the vendee for possessior 
course, to avoid multiphcity 

the decree granting po'*ession, that it is subject to the 
charge of the vendor to the extent of the unpaid purchase- 
money. If the charge is incorporated in the decree it 
could be enforced in execution (Myagi, /) Shobha* 
LALt-. SlOHeLAl- I IB (1939) Nag 636- 

1939 NLJ 253- A ZB 1939 Nag 210. 
i3.55 (4) (b^ZMx fo’’ unpaid purehate monsy^ 
Promittorj nets by under to vendor for part of tale 
pritt—Rifki of i-endor to enforce charge 

Under S. 55 (4) (d) of the T P. Acr.lhe charge 
eubsiits in every ease Vibere the amount of the 
parchase-money remains unpaid either for the whoK or 


)f the 
bad 

agrees to sell minor’s property for a purpose binding on 
the minor and receives an advance, to that extent the 
minor’s estate becomes charged. No act of parties to 
Create a specific charge is necessary (Myoyr, /.) 
TUKARAM MANflAJI l> shrikkismna 

183 X 0 456-12RN. 65-1939 N.LJ. 260- 
AI,E 1939 Nag 209. 

• — S ^^r—ApPhcability—Survey number charged 

U Loan advance— Subsegucnt sale 
scr, if can invoke S, of the 
• Act. 

of S. 56 of the Transfer of Pro 
4 ..4 mortgaged must be 

nsiscing of two or more 
nrvey number when it 
a Land Improvement 
Loan advance upon it, was a single property and not 
capable of description as two or more properties, and 
later on a portion of it is sold, this does not make the 
property two or more properties at the time the liability 
or charge under S. 7 (1) (r) of the Land Improvement 
Loans Act nas created. To such a case S. 56 of the 
Transfer of Property Act has no application, (flurlon, 
R.C.) YESHWANT GaNPAT KOMTl t- BaLIFAM. 

1989 N L J. 235. 


■■ 8s. 68 aad 10%—Betcription at 

a mortgage— Effect. 

A document, which purports to be a 


lease but really 

lease bat fulfils 
• mortgage 
leate does 
Harke.j.-) 

10. 239- 
• LJ 808- 
Nag. 166. 


— 3. 65 (4) deed — Vendee retaining I 

portion of sale price for payment to under’s creditor— ' 


for payment to a mortgagee of portion of the properties 
sold, the hen does not cease to exist but continues, so 
long as there isno novatio or a direct undertaking be 
tween the vendee and the mortgagee (or the payment to 
the laiter of the money retained in the vendee^ hands. 
If there is Such a novatio or a direct undertaking, (ben 
that money ceases to be a part of the unpaid purchase- 
money Where there is no privity between the vendee 
and the creditor who is to Ik paid oS, the money re- 
mains in fact money at the disposition of the vendor 


” nsf erred— 

^ , If erea- 

a lease to a mortgagee does not under any of the forms 
specified jn S 58 of the T. P. Act transfer an ab'olute 
iitoerest, Sacb a moeteepe is not an absolate ar<tgn- 
•• ivity 

the 

• • « ■ Ram 

6blA.bU-lLil (lU39;iC'al 283- 
430W.N. 881-179 I.C 328-&BB 258- 
20 Pat Ji T. 147 ■= 1939 A.V7 B. (P 0.) 18 - 
49X.W.229-11B.PO 134-1939 O A. 279- 
1939ED 144-69 O.I.J. 254-1939 M.W.N. 601- 
glBomLR 672-1 LB. (1939) Ear 78- 
1939 O.W JI. 43 = 1939 Oi E. 46 - 
A JB 1939 P.C. 14 - (1939) 1 Mi J. 644 (P.O.). 

* - 3. ZS— Profits accruing from immnable fro- 

feriy—tf tan be mortgaged — Contract Act, S. 172. 
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T P ACT (1882), S 68 ^ 

PUNJAB Co OPERATIVE BANK, LTD 

179 10 968«llEL 664 = 41PLE 239= 
^ ^ AIJl 1939Lali 15 

“■ ' "S 68 (b) acd (_c)~SimfU mc'tiage and 
English mortgage — Difference betiuetn 


T P ACT (1882), S 68 

beld on a construction of the deed Trith reference to the 
tests to be applied that the transaction amounted only to 
a mortgage conditional sale and not to a sale vtth a 
condition for reparcba'=e {Grille, /) Saheba DEO* 
CHAND f JaCANNATH 1939 IT L J 644 

68 (c), "Bzavitta— Scope end effect of 
fter the amendment of 1929, the proposition 


vention of the Court the right to 
must be worked out in execution 
supervision of the Court There i 
IS, a personal obligation not only t 


the interest on the loan English mortgagee are quite 
different In an English mortgage there is a transfer of 
the ownership of the mortgaged pronerty with a promise 
to repay the debt on a certain date If the money is 
duly paid the mortgagor has a right to have the pro 
perty retransferred to him by the mortgagee {Roberts, 
C J At Its Bu Beguley Be U and Braund, ffy) 
t,ip tT» V Vr»v • V a n V w. «• n.. 


loa 

po 

for . 

aci 

of me ueui uecuieu unoer me ueeu. me iiiorigage is 
simple mortgage and mortgagor is personally liable 
onless there is specific contract to the contrary {Almond, 
JC and Soofi, J) HaJI KHAN GUL KHaN u 
Chothu EaM 18410 585(9)= 

12 B Fesb 29-AIE 1939 Fesh 41 
" S 68 (c)— Applicability— Deed in form of sale— 
Amount advanced less than price of properly transferred 
— Parties referred to as creditor and debtor— Provision 
for re conveyance on payment of amount advanced 
within fixed period— Nature of transactton See DEED 
—Construction 41 Bom L E 1251 

I 5 68 {C)—Afortgage by conditional sale or out 
end out sale — Test-Terms of instrument— Transfer\ 
for adequate pnee with a condition to retransfer— 
Pfaturt of document I 

The Question whetheran instrument IS a mortgage by | 


, LJ 

- f 1 (d) and 62 {M)— Usufructuary mortgage 

d during which redemption cannot take 
of 

S3 OAcr»joftheT P Act clearly Implies that there 
can be a term fixed in a usufructuary mortgage for the 
mortgagees enjoyment during which redemption can 
not take ^ace {Addison and Ram Lai JJ) KiSHAN 
SINGHS' NaihuRau 41PI.E 270 = 

AIK 1939 Lab 235 

- S 68 {t'^/ntcrpretation— Transfers the niort 
oared aroferto rihu'lril/lv fa the •norigagee^EffCCt of 

of the mortgagor 
absolutely to the 
>ed at the word 
to mean that no 
remained in the 
ere it adds the 
sfer' the property 
oney as agreed 
n upon its trae 

construction does not declare an English mortgage’ to 
be an absolute transfer of property It declares only 
that such a mortgage would be absolute were it not for 
the proviso for retransfer {Lord Porter') RaIH 


I S 68 (f —"Documents of title’ —Factory 

Wfaeretfae documents which were depo'ited included 
the “sold notes by firms from whom machinery of the 


held that the transaction was a sale 

(Thom, C J and Gauge Pfath, • 

BaNWaRILaL 1939/ 

1939 AL3 916=i “ \ * 

' ■ S 68 {cy— Mortgage or 
deed 

Where a deed of transfer contained a atipufation that 
U at any time within three years the .transferor was to 
pay back the amount paid to him in respect of the pro j 
perty transferred with Interest after deducting the income I 
which the transferee might derive from the properly I 
there should be a reconveyance to (he transferor, U was I 


— — — S 68 (f ) — Documents of title— Map of proper 
tsesand unimportant letters 
Map of properties and other documents consisting of nn 
important and useless letters cannot be recognized aa title 
deeds Deposit of these papers cannot therefore create 
‘ any equftabfe mortgage In favour of persons with whom 
they are deposited {Teh Chand and Bhtdt, JJ) 
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T. P. ACT (1882), a. 67. 


A IB 1939 Bang 185.1 
— —8 68 {i^—A/aeAiiury—Depettl ^Mumeuttcf \ 
title — Ifceatetefuilaile tnortgage 

Macbinerj which has been firmly fastened to the earth | 


— far redemftien by one of the heirs of mortgagor 
I — Other ketrt made partiet~Suit net matnhiinabU 
1 against one 0/ ike heirs— Plaintiff . if entitled to relief. 
In Older that the integrity of a mortgage maybe 


A IB 1939 AU 615. 

— —8 69— Applicability— Deed of charge — kequi- 
sites of validity. See T. P. ACT, S lOO 

50 I* W M4. 

—8. 69— Memorandam of deposit of title deed» — 
VThea reouires registration See Mortgages 

43 C W N 806 (P C ). 

— -8 {)9—Oral martfige—Suii for redemption— 
ATaintairabihiy— /‘refer remedy «t mortgagor 

A »uit framed ai a suit for redemption of land which 
Is the Subject of an oral mortgage for a sum of one I 
bundled ropees or upwards rannot be sustained. a> the 
mortgage is required nncler S 59 of the T P Act to be 
effeaed by a registered instrument The proper course 
for the mortgagor to take in such a case would be to 
sue for po°ression relying on his rule In sacb a soitit 
is not permissible for the defendant la rest his claim to 


- S. BS—Seofe — Noii-ccmfllaHce— Effect — Suit on I 
mortgage — Failure to prove due execution and elteitation 
—Money decree on personal eovenant — Court’s posoer to 

The (act that a mortgage deed is not duly [e^oved to 
have been executed and attested, as requited by S 59 of 
the Transfer of Property Act, is no bar to the C^rt pass 
ing a money decree on the personal covenant contained 


•' -(as aneBded la 1928), Sb 69 and lOO—Seope 
and effect of — Ltniiled comp my — Debenture issieedby— : 
Lean on security of specified immovable property — Regii- I 
tralion—Pfieesiity. \ 


1939 A W R (E 0 ) 669>° A I B. 1989 All 600. 
— S. 60 — framed for poisestien challenging 
mortgage decree— Redemption, if ean be allotted 

In a sQit for possession of mortgaged property 
challenging the mortgage decree on the ground of 
coHosion.if no prayer is made for the relief of redemp- 
tion and necessary usues are not tried, redemption 
cannot he allowed {Bhidt, /) LALIT MOhaN v. 
HaRDatRaI 41PLR 629-AlB 1939 Lah 146 
■ S3 63 A (2) and 72— C«r of improieminti— 
Mortgagee'! right to add to trineipal emounl 
Under is 63-A (2) and 72 of the T P Act, a mtrt 
I gagee, in the absence of a contract to the contrary. Is 
entitled to add to the principal mortgage money the cost 
of improvements eSecied by him only where they hate 
been nec<>ssary to preserve the properly from destruction 
or deterioration or to prevent the seeority/rom becoming 
insufficient i,Adiison and Ham Lall, JJ'l SURaJ 
Mals> Chandar Bhan 41 PliR 80.=. 

A I B 1939 Xab 129. 
— Sa 67 and 100 and 0 P Code. O 34 R 14— 
Future maintenance declared charge on house — Salem 
txeeuiien, subnet to charge— further de fault 1 tn pay. 
ment of momtenance — Eafor,emrnt of deerti — Suit 
under S f)7 T P. Act— tfecessity— Scope of 0 34, 
R. 14 . 

Where the future maintenance accruing (o a widow 
was declared by the decree a charge upon a hous* the 
house IS not made security for the re-payment of money 
of the widow ‘iy any a.l of parlies' or 'by operation of 
' ’ ' he meaning of S 100 of the Transfer of 

It IS only by virtue of a decree that a 
ted on certain specified immovable pro- 
e the bouse is sold in eaecuiion of the 
lectee subject to the right of future main- 
tenance and there is subsequently default in payment of 
the maintenance instalments, it is not necessary for the 
widowto bring a nit under S. 67. T. P. Act. O. 

R. l4, C. P. Code, cannot be a bar for the enforce 
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T. P. ACT (1882X S. 67^. 

of the decree otherwise than by suit. The affect of the 
change in the provisions of O 34, R 14 is that a mort- 


( T.P. ACT (3882), S. 70. 

181 1.O. 902=^11 S A. 625 = 
19S0AWB (E.0 ) 164=AIB. 1939 All 260 
- •‘*'tcabtlit]/~Loan on tht 

• ' ly property— Abtence of 

■ " • „ ^ esumably aware that the 

= 12BA 264^ I security which he aas accepting for his loanwaspro 

for legal 
, t be said 

, by or 10 


where under a mortgage bond the amount is madej 1939A.WB (HC)164=AIB 1039 All 260 
payable in instalments with a provi«ion that lo case of I — — — S 68 (1) ic)Suiteju‘ne purehaser—Jf can te 
default of payment of tno consecntire instalments. made ftablt under 

mortgagee might treat the whole of his mortgage as Where a subsequent purchaser damages the security 
payable. That being an option given to the mortgagee, 1 he can be made liable for it. S 68 ( 1 ) (e) only speaks 
if he chooses to wane the penalty and sue merely on I of the 'mortgagor,' but in view of S 59 A of the Act. 
those instalments which arc i . u 

cannot be heard to say tt > ' . • 

IS bound to sue for the whole amc . * ' ' ’ ' 


and to enforce a penalty against hir 
in such a case has the benefit of a 


mortgages. The provisions of S 67-A of the T. P Act 
or of S. 17, C. P Code, or of both together cannot give 
cither Court juri«diction in regard^ to the mortgage of 


cnnof pertonal rovenant. 

Where the mortgagor’s covenant to repay the print , 
and interest wiihm a time fixed and that in default of 
such payment, the mortgagee would be entitled to sue for 
foreclosure, there U no pervonal covenant in tbe deed, 
bindinir t 

of S. 68 of .1 

CtSHAN n 


— . 3 70-^AcfUiritioPi by Itrttt of equity of redemp- 

tion— If accetuon tomortgaztd property 

Per Roxiurgb If a lessee of a land which is sub 
'Created by the landlord acquires the 
tion, the acquisition is not an accession 
property under S. 70 of the T. P Act. 
■ RoxburgA, y/,) SUR^CHANPRA 

——8 Ifi— Mortgage of entire meuta — Pfortgagor 
iating Ml* only to portion hut adienely ppunting 
raA^e~Mouta tubeeqaently dilut-iated by rnrr and 
'• - • -r. ftr' 

goat 

. « ' , 1 'the 
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T.P.ACT (1882), S.73, T ACX (1882), S. 83. 

entire moan. The tnooea was sabeeqnently tumt txttpt ent purckastd by third party — Effect — 
dUnTiiXed by a river, and after some years a new Aaf CenlrthitUeH far preperUinau amaunt— Value of pro- 
was formed the area of which was much larger than the pert'ei—Aecerlainment — Material date, 
old tnoata. This large char was immediately tahen Where there were two mortgages in favour of the 
l^jssessioo of the mortgagor whose title to the entire same i^rson and the later one included an extra item of 
moota was perfected by 12 years’ adverse possession. property and the mortgagee obtains a decree on the 

that the new lands ma*t be considered an acees- mortgage and in execution purchases all the 

Sion to the mauti and the enlarged area must all go as items of property excepting one which was 
seconty to the mortgagee. {.M. C Gkoee and BarHep. porchased by a third party and both the 
//.) SaiUSB^LA DEBl V. SwARNAMOYEE DEBl **•** were subject to the earlier mortgage, the mortgagee 
1811 C 867»11 B C. Se?*’ IS entitled to enforce by suithis right to contribution 
6SOTmJ.S28°AJB 1939 Cat 275. agamsi the third party in respect of the proportionate 
■‘•^-^'Q.n—Maripageeaiihfoiieuieneilanii’igdecrei amoant payable by him. The eHeci of the purchase is 
for arrearr of rent and euetment— Haute ta/d in to break op the Integrity of the mortgage, and a 
execHUen and after eiUifaitiimefdeerteiurplutameunl portion of debt which beats thesame ratio to the whole 
depinted tn Court—Surp/ut amount, if repreuntt tub amount of the debt as the value of the property purchas- 
etituted tecu'Uy ed by themorigagee bears to the value of the whole of 

mortgaged his house with posse«sion \aS B filed the property mortgaged, is discharged. But from the 
a suit on the rent note for arrears of rent and ejectment mere fact that the mortgagee has bought some of the 
and obtained a decree. In execution of the decree the items mortgaged it does not follow ihat the entire 
house was attached and sold and after the aaiisfaclion liability is wiped out. To arrive at the proper value of 
of the decretal amoant the balance was deposited in the property mortgaged, it must be assessed at its value 
Court. 

A got th 
wards sa 
recovery ■ 

Held, 


pfe*enie< 

mortgage and was not liable to attachment and A was I 
entitled to recover thii amount as part of the aecurity. ' 
lBaniU’"al, /.) MaNGILAI. v Tilokckand. 

1939 MarI..B 131 (Ctv.) 

- 8 ’l%^Mortgagie ieilK poitetiian^Foi/urf to\ 

help atetuni—PretumpUon. \ 

The mortgagee is liable to the mortgagor for any and 
every lam realised by him out of the mortgaged property. 
TbUnalcesit incumbent upon him to keep a full and 
accurate aceoonC of the total amount received by him If 
be does not keep each accounts or fails to prodoce them 
Id a setc for redemption, the Court will make every 
posMble presumption against him. In such cases his 
claim for interest must ^ disallowed {,Nawal Ktthore, 
C J'i KlSHe-SCOPALf lalchano 

1939 Mar LB 153 (Ctw) 


to mate annual payment tomortgagor — Effect— Redemp' 
Uon—Aceountt — Batts fo' takmgof 

In the case of a rAieisx>Tr/iriA/< lease in the ordinary 
form, whereby the mortgagee obtains a ihtkt lease at a 
certain reserved tent, retaining for bimself a fixed 
amount of the rent as interest upon the tarpethgt money 
the transaction is one both of lease and mortgage, but it i 
IS certainly a usufructuary mortgage m so far as the 
mortgagee by the deed retains possession of the tXtka 
properly as security for the repayment of the money 
advanced by him to the mortgagor If the mortgagee I 
fails to make a payment of a fixed amount annually to I 
the mortgagor as provided in the deed, the amount doe I 
to him gets reduced proportionately In a suit for re - 1 
demption of the mortgage accounts are to be taken on 
that basis on the principle laid down in S 76 (4), T. P. 
Act. (Jamee and Rowland. J J'I Bachu LALs- JaNC 
Bahadur RAI. 18010 795*»11E.P. 637= 

SBB 4e9=AI.B 1939 Pat 427. 

“8. VI— ContrtiuUon— Right to— Two nortgaget 
tn favour of same person — Later mortgage tneludmg 
extra Item of property—Dteree an later mortgage— Salt 
eub/ect to earlier mortgage— Mortgagee purchasing all 


conditional deposit of (he amount but even if the 
depurii be considered as valid, it cannot be treated 
as if the condition attached to it does not exist The 
mortgagee is entitled to accept the money only snbjeci to 
the condition and IS not entitled to ignore the condi- 
tion {Agarwala, /) DHANURHUHaRI SIVCH v. 
)riHAK8iHCH ISilC S25=6BB SS- 

12 BP 230 

S ZZ—Depoiit-yalidity—Suit an mortgage— 
Plaint filed toilh intuffcient eourt^fee—DtPosit of 
mortgage amount after return of plaint and before 
representation with full court fee— Validity of— Plain' 
ti ff aware of depont when representingplaint— Effect tf, 
A deposit under S 83 of the Transfer of Property 
Act after a suit on the mortgage has been instituted 
With an insufficient court fee and before the plaint has 

fc. . . — .......J _ .1 . a. ^ good 

t has been insti- 
cannoc be ascer- 
ividing for costs, 

■ interests, etc. ’Ihe fact that the plaintwas filed wiiha 
ridiculously inadequate court-fee and that the plamiifi 
deliberately incurs the quite unnecessary expenditure of 
the full amount of court-fee after knonirig of the 
deposit cannot make the deposit a valid one under S. 83. 
(tl'adrwor/h, / } CHCNUIAH o. SUBBAVVA 

18310. 871- 1939MWN 76 = 12EM 386 = 
48L.W 929=AIB. 1939 Mad 200 

^3s 83 and Si—Srope — Ztepejit or lender — 

yaliditf —Conditions — Usufructuary mortgage m name 
I of Hindu coparcener— Mortgage money lelongtng to 
family— Death of mortgagee— Deposit of mortgage- 
\ money in names of sumtore of family and widow of 
. deceaied — Validity — ^Tortgsgor not getting pisscssion— 
Suit far redemption— Right to metne profits. 

I A deposit to be a good deposit under S 83, T. 

I P. Act, must be one which would enable the persons 
entitled to take out the money forthwith Where 

1 the mortgagee under a usufructuary mortgage is a 
member of a joint family consistingof himself, tus 
brothers and his nephews, and the mortgage money is 
money belonging to the joint family, the amount must, 
if the mortgagee IS dead, be deposited io the names o 
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T. P. ACT (1882), S 83 

the surnvors, namely, the brothers and nephews of the 
deceased A deposit in the names of the brothers and 

neohews who aro 


case luL coiiseqnences attached by b 84 of the Transfer 
of Properly Act to a tender under S S3 cannot 
and if the mortgagee’s repre-ientaiives refuse to ac 
deposit and give up pcsses'ion, they cannot, th 
be saddled with mesne profits from the date 
notice of deposit tdJ the date of the decree 
suit brojght by the mortgagor for redemption 
mortgage The mortgagor would, howeter, be 
to mesne profits from the date of the decree in 
up to the date of surrender of possession, for on .. 
decided who are the persons entitled to the deposit, the 
latter could take the rnoney o"* 
pos-e^sion Xf they faiV to d 
mesne profits (Garnet, C.J " 

ANUPAKUaRo Kameshwar ’ • ' • 

183 LG 454 = 5 Bl. . ‘ 

aOPatLT 167-AI.B, 1539 Pat 415 
— — S ^tfont — Mtrtgagt ditd praiidtng 

for penal rat‘ '■t •••♦♦”» »— ^ 

tHffititnt t • 

toeauiejn *' • 

— £;frffr— t • 

fre'entt tt ■ 

The qae 

amount is valid or not would depend upon the fact uhe I 

ther tbs amount deposited is the amount rem 

on th* mortgage on the date of the deposit 

meaning of §. 83, T. P. Act This wo 

depend upon the terms of each mortg.ia'> i 

In C8<es where the mortgage deed provides for a I 

rate of interest which • r >.• 

the mortgagee would be 

pensadon, and the amo 

the Court finds it to be 

to le wbat the Court 

deposit IS valid and inten ' 

gagee always acts in per 

receive the amount depo.ii«J lue meie lact oc me 
withdrawal of the amount deposited b) the mortgagor 
•*.he5\ the mott^agee declmev to accept tt does not per se 
prevent interest from ceasing to run, nnle«slbe mort 
gagee shows that the mortgagor was either not willing 
Of wot able to pay because he had utilised the moneys 


I T. P. ACT (1882), S. 92. 

Owing to the death of a mortgagee and di'pates bet 
ween the claimants to his estate, a subsequent mort* 
■ ■ > unamended 

• amount due 

• -re 'filed' and 

mortgagee. 
„ estate of the- 

I deceased prior mortgagee filed a suit for a declaration of 


~ —\^ionuify imam m posstsstcn 

of tioti land Itaile to eoietien under S, 10, Bombay 
I'L > ^ ta redeem mortgage exe 

S 91. T P Act, IS not nece»- 
ownerahtp, but is saffi^ent]y 
lor interest such as that of a 
tenant or a person having a charge An ordinary tenant 
xaikularagidtow land who is entitled to be in po‘vession 
of the land thoufh liable to h* *i.*tVA», 


— « a^~-ein iituviiiiy-~A , t.Brntt ee 


A 13 1939 Pesh 34 
■ ■ I— S ^^—^APtheabilttV'-BureAater of eguttf of 
- r deerte—If 

• d created 3 

d nsufructu- 
and a pot 

. mortgagor 

ved by the 

•econd mortgagee, he is not entitled to claim to be sob 
togat 
iTP ’ 


S 92 — If retreepettne. 

_ ■ S O— Amendment, if rttrospeeUxx S 92 of ihe T. P, Act has retrospective effect. 

S. 63 of the T. r. Amendment Act of 1929 does not {Sennet and rtrma. Jf.) MaNCAL Sen r KEWAU 
provide that the sections not mentioned w that Act are kaM 1939 A.WJR fH.0 ) 803. 

to have any retrosp»ctire effect An amendment will - W po Mortfarf iriti 


<■' '..I.. i» ... redemp'lon of 

■ ■ • • • • ; . ■ . , . . • of S 92 of the T. 

■■ —3 84 (Prior to uaendmeut)— ror/rr— />»r* 1 P.Act'arecomphed with so‘far as that part Isconcemed. 

tout hftaten elaimantt la wiertgafirr’/ /rrefe-fri/i- Hence a person who acquires the right MsobrogaUon to 

drju>3lbrJef>aniar—Re-depcntiMtu>lhelaimaiilfar\wit^r>v\t>{\h^ mottgate Is entitled ondet O 
dfclaratian at iitlt^Intertif, aXen teeuei ta run 1 R. 10. C. P. Code, to be snballmted as decree-holder to 
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rr. P. ACT (1882), S. 92. I T. P. ACT (1882). S. 100 

tbe extent of his right. {Stent, C- J. and /,) | gagee whose decree siaa discharged by the r 


proportionate rights (Bennrt and Vtrma, JJ^ -S. 95— Oi/tetten ba:td on— If tan be gone snte $> 

MAhGAL Sen r KEttAL Ram. " txeeuiten. 

1933 A.W.B.fH.O ) 803. Where the holder of a mortgage decree for sa|i 


Ss. 74 and 75 of the old Act which have now been 

repealed by the Amending Act ofl920 The new S. 

92 of the amended Act expressly deals with sabrogation | 

Even under the old Act howertr, it was held that the 

right of sabrogation coatd be claimed by persons and | 

(rnder eo’ • 

the old ' • 

to any se ■ 

neat pnc 

vaoced n • 

was held 

mortgagee The subrogee no docbt aeqaices 
and power of the incumbrancer whom he bat 
He cannot aeqaire any higher right But it 
follow that the remedies for enforcing chose 
the same as those that were available lo the 
cnmbrancer. The remedies of the subrogee a.. .... ... , 

«xten*ive with those of the original creditor The 


DKaBczbarUA 1B3IC.792=12BC 187« 

700L.J.143=AIB. 19S9 Cal 425 
——3.96 — Mortl^Jge by dtpo:it ef tttli dtedt—Latu 
in England and Burma 

By reason of S 96 of the Transfer of Property Act, a 
..... j.. J..J. - Bofma has ceased 

baracleristics of an 
deeds to Eaglatid. 
title deeds carries 
English mortgage, 
’ It the remedies to 


(as anendetl in 1929), S 22—Sulregatien— 

Eight te—Cenditient — RtiUmpUon ef entire mortgage 
by elaimant to lubrogation — If eiiential. 

The law is that a right of subrogation cannot be 
claimed unless the prior mortgagee has been redeemed 
in full. It does not mean that the redemption must be 


1939PWJ4 8<>AI.B. 1939 Fat 375 

(as amended by Act XX ot 1929). S 92 

{lii)— Vendee advancing money for diicharginga prior 
mortgage decree — If entitled to right of lubrogalien in 
retpect of that turn tn the abience ef a regtsitrea 
instrument reserving the right as required by S 92 (lu). 

In execution of a decree obtained on a mortgage the 
Bjonoaged proptity was about to be sold. The mort 
gagors agreed to sella portion of the property to 
strangers who advanced the money with which the 
decree debt was satisfied. They obtained a sate deed 
and in a suit by a subsequent mortgagee they claimed s 
right of subrogation to the tights of the earlier mort* 


■S. 9i“Seepe— ‘Anomalous mortgage— Combina- 
tion ef etmple end usufructuary mortgages— If anomal 
out mortgage— Rightiof parlies 

A mortgage which is partly of the nature of a simple 
mortgage and partly of the nature of an usufructnaty 
. ‘ ■ ' these two parti- 

withm “anomal- 
ofthe T. P. Act, 
929 The rights 

of the parlies have to be determined with reference to 
the terms of the deed of mortgage {//arriet, C.J. 
andCkaitertt^JJ^ BUTtO KBISTO ROY v Gqbind- 
RAH. MakwarI 18210 132w6BB 718*« 

IIBP 661=AIB 1939 Pat. 510. 
—8 100 — Amtnded section— If has retrospective 

effect 

S 100, T.P Act, has been amended by S SOofthe 
Transfer of Property (Amendment) Act. 1929, S. 50 
of the Transfer of Property (Amendment) Act is not 
mentioned in S 63 of the same Act as not retrospective 
and hence S. SO and consequently S 100 of the Transfer 
of Property Act as amended has retro'pecuve operation. 
{Bennet and Verma, JJ) RAt INDRA NARAINf. 
MOHASiatAD Ismail 1939 A W B. (H C 1 614= 
1039 A L J. 849 = A J E. 1939 AU. 687. 
—3 100— Applicability — Charge under Land 
Improvement Loans Act — Enforceability against land 
l» the hands of bona Me purchaser lor value without 
notice Set LAND IMPROVEMENT LOANS ACT. S 7. 

41 Bom LB. 257. 

S 100— Appheability — Future maintenance de- 
clared charge on house SeeT.F ACT. SS. 67 AND 
100 AND C. P. CODE. O. 34, R. 14. 1939 A.L.J. 64 
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T P ACT (1882) S 100 

— 8 IQQ—Auetton purehater~Jf tan claim ientfit 
ef a boii4 fide purchase 

S.IOO Transferor Property A« a« amended, does not 
refer to aaction sales or auaion purchasers aod hence 
the plea of a bana fide purchase for value is not open to 
an auction purchaser who has purchased the property 
without the knowledge of a charge thereon {^Bcnnet 
ami Vcrma, //) KAI INDRA * *' 

MAD Ismail 1939 ■ . * 

1939ALJ 849= ■ ' . 

■ ■ S 100— Bona fide tra 

Onus 

Whether (he matter falls squarely within S 100 
of the T P Actor whether it comes under a more 
general rale of law, the burden is on the transferee 
to establish that he IS a ierru /f^e transferee for value 
Without notice (_Bese,/) RENUKABAI 9 BhEDSaN 
HaPSaji 185 IC S3 = 1939NLJ ’‘»“- 

AI6 1939 Nai ‘ 

' S IQO— Charge created iy deerte~lAter 
the property— Right to possetsieit— Remedy of the t 
holder 

Where a charge was created by a decree over certain 
property which was subsequently sold m execution ofu 
decree so far as the right to possession is concerned ir 
lies with the purchaser and all that the charge-holder 
can do is to enforce his charge by suit He cannot sue 
for possession (_Slone C / and Bose /) BadriDaS 
0 FkataPGir 1939 KLJfi2S 

' S iOO—Charge^Creation—Form of toorde— 
/fecttiity^EseprfinoH tf mtentton to make land a 
teeunty for paymeniSufUeitney 

No particular form of words is necessary for the 
creation of a charge If a document shows an intention 
to make the land a security for the payment of the 
money mentioned therein, that u sufiiaent to create a 
charge {Ntyegx J) Ganga PraSao » Ratan 
CHAND 182 1 0 102-11 B K 506- 

ig39NLjr 121-AXB 1939Kag 118 

-8 100— Charge— Creation of—Deslarotson of 

hen on all asset! now existsng or to be brought here 
after— Effect of 


T.P ACT (1882), S 101. 

quires a mortgage deed to be sig^ied by the mortgagor 
attested by two witnesses and registered, out of the 
purview of S. 100 Unless given by statute a charge on 
immoveable pioperiy can only be created by a registered 
instrument executed by the person creating the charge, 
and attested by at least two witnesses {Leach, C J and 
Palanjats Sastrs, J) «:hIVA RAO p SHANMUCHA- 


ILeld, that the declaration created and intended to 
create an Immediate charge {Lobo /) INDUS FiLM 
roRPORATIOV, LTD In re 181IC68J- 

11 B 8 234-'AIB 1939 Bind 100 
8 100— Charge— Morttoge— Dislin non be 

tween 

The distinction between a mortgage and a charge is 
that in a charge there U no transfer of Inlerestin the 
property but only the creation of a right of payment out 
of the properly •pe'ified The creditor has a light to 
look to the property for satisfaction of his debts but 
does not acquire any Interest in ihe properly as be 
would in the case of a mortgage (Altyogi J) 
CasOa PRASADr RATaNCHaND 18210 102- 
11 BK 606»*1939 NL J 121- i 
A IB 1939 Kag II8 
- — 8 100— Construction-— ' So far as mof bd“— 

Meoningand effect— Deed of ehargr—plecessttr for ft 
gxttereJ deed Olte ted by two xettnesses 

The words "so far as may be” In S 100, T. P Act 
have noi the effect of taking S 59 of the Act which r* 


' — S 100 — Sce^e— Construction— Charge— Test- 

Agreement to deliver possession on default m pay 
mint of maintenance— Charge, tf created 
While the first part of S. 100 T P. Act deals 
with substantive rights, the second part deals with 
the adiective or procedural law and so the latter poi^tioo 
‘ t ^er So 

inition It 
ft con- 
ocedural 

law >tU4i ius to ue primarily seen is whether a 
particular agreement falls or not wiihin the ambit of 
the definitm Where an agreement was that In 
default of payment of an agreed amount of maintenance 
the other party w as to be at liberty to enter into posses 
Sion and cultivate the land, that clearly creates a charge 
and does not amount to a mortgage {Bose /) 
KENUKABAJ V BHEOSAN HAPSA;i 

185X0 33-1939 NLJ 129- 
AIB 1939 Ka? 132. 
— —8 100— Stalniory charge under Land Improve 
menl Loans Act S 7 — Bma Adt purchaser for value if 
exempt under T P Act S lOO Set Land IMPROVE- 
MENT LOANS ACT, S 7 41 Som L B 2S7 

I 101— Applicability end (onstruttion—Mort‘ 
gagee purchasing mortgaged property Pending attach^ 
ment in execution of monsy decree— A/ortgogt — If ex 
Unguuhed by sale— Right of morttagee to fall baeh on 
mortgage — Keeping alive— Intention — Rreiumption 
of 

Where a mortgagee purchases from his mortgagor the 
' • Tteni of Ihe 

It cannot be 

' * ■ In soch a 

aavantage 

• ■ jrtgagee and 

• • « ■ • 'redemption 

■ ■ lent against 

" • • - p . ■ • application 

of the principle of presumed Intention, it makes no 
difference whether the third party is allowed to claim 
in preference to the sale on the ground of his be ng a 
subsequent incumbrancer or on the ground of his being 
an attaching decree-holder The principle of S 101 
IS not limited |o cases where the rights of mesne 
Incumbrancers come up for decision though the 

section has generally been invoked in such cases The 
aevlion only lays down a general rule of presumed 
Intention and where the later conveyance would be In 
operative as against any intermtdiate right whether 
founded On an incumbrance or an attachment, the 
pnnciple must be held equally to apply {yaraJa 

ehariar »• 

«:o»lAt • . ■ ■ 


■— S 101—Suit by lub/ryuent mort gagee toenferee 
Ut mortgage— Redemption of earlier mortgage, if obH 
gatory—Kightiofeorliir mortgagee purchasing eguUr 
of redemption 
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T. P. ACT (1832), S. 106. 

S. 10I,T. P. Act. allows two alietnative conrsMto 
the «ab^oent irottRagee enforcing his moitgage, 
namely, either to redeem the prior mortgage, or to take 
the property subject to that mortgage. Put he cannot 
be compelled to redeem the earlier mortgage. If the 
prior mortgagee has purcha'ed the equity of redemption, ; 
he IS entitled to remain in possession of the property 
oniil the subsequent mortgagee has redeemed hts prior 


■ Ss. 105 Uld Itn—Leatfs fer period leu tkan me 
year~Keed for regittralieH. 

The plaintiS brought two suits for recovery of rent in 
respect of certain property. Tte leases were for a 
period less than one year The plaintiff did not rely on 
any oral agreement. The suit was based merely on 
certain rent notes which »ete not registered 
and the plamiiS did not sue on the basis of 
bis title for recovery of compensation for U'e and occu 
pation. The defendants were already in possession 
before the execution of the leases and there Was no 
question of fresh delivery of possession. 

//;/,/.tbat the plaintiff could only succeed it she had 
sued for rent on the basis of registered leases executed 
by the lessor and the les«ee in view of provisions of 
Ss. 105 and 107 and the suits were liable to be dismissed 
iBkide,J.) MT MaLSN» DAlAtSih’CH. 

UP1.R 678=ALa 1939 Lab. 162. 

. 8 100 — of—Provuttn fertef 
minitieH kefete or after expiryef tnne fixed^lf taker 
tt out of ike eatepery of hate 
The essence of a lea^e as denned by S 106 of (he 
T. P .Act is that the right to enjoy the property demis 


6xed' {Panenekor, /.) DtWARRHAhD CEMENT CO., ' 
LTD.r Secretary OF State 

ILB,(19391Bobi. 320-182IC 835- 
12BB 37-2redLJ (P 11)60- 
41 Bom LB 297-AIB 1939 Bom 215 
■ I '■ '—8 106— I.ea<e for indeSnite period at annual 
rent— Duration iee LEASE— CONSTRUCTION 

43 OWN 794. 

— 8 106— Monthly tenancy— Inference of. See 
LANDLORD AND TENANT— PERMANENT TENANCY 

A IB 1939 Fat 296. 
—3 106— ,1/onM/y tenancy— tfotiee tfi pent— 

Validity. 

The validity of a notice to quit ought no' 
mined on the splitting of a straw A noti 
a monthly tenant in Kanic 1317 requiring 
the land on the IstofPous 1337 is valid, 
does not require the tenant to vacate the la 
expiry of the month of Agrahayan. (A’ C " • 

SUDHANSU BaDINI DEBI V. NARAVAh 
Panda. 68 ! , • 

S. \Q%—ffeliee—Letsee from mot. 

allerwed to conitruct building— Etectmen 
fuil—JVeeeiiily. 

Where the lessee is allowed to construct 
the land leased, and the lease is found to be one from 


T. P. ACT (1882), S. 107. 

‘Sending by post’ m S 106, T.P, Act, must mean sen 
ding post to the tenant's proper address ( Lord Porter.) 
PKAHLADRAI Cl'OOBEEWALLA V. COMMISSIONERS 
FOR THE Port of Calcutta. 

I.LE. (1939) Kar. 90=1939 O.W.N. 63 = 
1939 OLR 42'.43CWN 309= 
1939 O A. 206=179 10.321 = 5 BE 249 = 
1939 A.WR. (P.C.) 26 = 1939 AWN. 223 = 
«xT>x>c. 131 = 1939 eD 161 = 41Bom.LE. 684- 
. : t 1939 P.C 11=(1939) 1M.LJ 365 (P O.). 

106— A'i’/rre to quit— Validity— Mutake in 
• m of land. 

The object of the notice under S. 106 of the Transfer 
of Property Act is to inform the tenant of the land from 
which the landlord intends to eject him. If the notice 
makes it quite clear to him that the landlord intends to 
take possession of the whole of the lama the notice is 
valid although it contains an inaccurate description of 
\\it:\aaA (Jack and Patterien, //.) GiridbaRI LAL 
MANDRAr PURNENDU NARAYAN ROY DEB BaRMA. 

182 I C 8>11B.C. 894 = 68 CL J 481= 
A.I B 1939 Cal 291. 

Sb 106 aod 111 (tCs— Tenancy from year to 
year or from month to month— Ileritabtlity — Notice to 
quit teried on Surviving tenants and net on heirs of 
deceated tenant! — Validity 

Tenancies from year to year or from month to month 
created after the passing of the Transfer of Property Act 
aie leasehold interests and are both transferable and 
heritable. Consequently a notice to quit served on the 
surviving tenants alone but not on the heirs of some of 
the tenants who are dead is not valid and sufficient in 
law to determine the tenancy (Nastm Ah.J) AN* 
WARAU BEPARI V ;aMIN: 1 AL RUV CHOUDHURV. 

l.LB (1939)2Cal 254-43 0 W N. 787. 

S V)^— Tenant entennr into possession under 
• sued on payment of 

' nor manufaetunng 

It under a lease created alter the T P Act, the tenant 
enters into possession on the ba«is of an oral agreement 
and continues in possession on payment of rent to the 
lessor, and the purpose of the tenancy is neither agricul. 
lural nor manufaciunng. the lease must be taken to be a 
lease from month to month under S JC6 of the T. P. 
Act (A^r«»» Ah./) ANWARALl BEPaRI v. Jamini 
LAL ROY ChOUOHURY 

ILE (ig39)2CaI 254 = 43 C W N 797. 

' — ''S 106 — Term 'ordinary tenant’ in Calcutta— 
Afcaning— Nature of tenancy 

Unless theie is some indication to the contrary, the 
term 'ordinary tenant' would in Calcutta mean monthly 


— -S 107 —Agreement to lease prior to April 1//, 
. , , . tly—Need for 


P. Act which 
hulateral * 
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T:. P act (1882). S. 107. I T. P. ACT (1882), S 116. 

’ I ttream, /) DaulaT Ram v Haveu ShaH. 

• 18210 633=12EL 65=41P.1,E 316« 

AIR 1939 Lah 49. 

_ I - ■ — B 111 (,f)—Zessee aciiptine new grant— Effttt 

b 10/ — Non compliance with — If cared \/f\en former lease— Implied turrendtr 
S. 53A ® ° • 

J‘ • • 


S 107— ( 

^ear— Effect of. 

An oral agreet 

of po«se'Sion if f j . „ .0. • .ut«. tiuii one 

year is valid by delivery of posses'ion for the first year I 
and thereafter the lesseecontinuing in possession with the I 
assent of the lessor becomes a tenant holding over nnder I 
S. 1 16 of the T P Act Such a tenancy is to be deemed I 
to be a tenancy from year to year or from month td I 
month nnder S 106 according to the poipose for which ' 
the property is leased A tenant holding sach a tenancy 
lias an interest for one year or one month certain as the 
case may be with an accnjing interest daring every year | 
or month thereafter springing out of the ongmal con 
tract and as parcel of II. (.Naum Ah y) AnwaraU 
BEPARI V JAMINI IwtL ROY ChOODHURY. 

I.L B. (1939) 2 Oal. 854 = 43 C W N. 797 

S Wl—Renidetd for less than one year — Need 

(or regutratiOH 

S 107 of the T P. Act i‘ not governed bytbedefini 
tion of the term ' lease** in the Registration Act wbich , 
includes a Kabaliat, but by the deSnidon in S 103 of 


S IJJ {,Z)~~Lease —Forfeiture— Ncttee-Neces- 

According to S 111 (^) of the T. P. Act, the giving 
of notice in writing is an essential condition of for 
feitore taking effect m law The act of the lessee 
renouncing hiS character as such makes the lease only 
voidable, that is, gives the lessor a right to avoid the 
lease bat the lessor is not entitled to take po session 
ontil be actnally avoids the lease by giving a notice as 
prescribed tn the last pottioa of S III (g) of the 
IT. P. Act (Sriiastava /) Saheb DIN t- GtUKI 
Shankar 185 IO 25 = 1939 0 LB 68S=* 

1939 0 A 764 = 1939 0 WN 980 = 
1939 A WB (0 0,J284, 
8 111 Ig^ (2)-~Appheahlily— Assertion of a 
italus higher than that admitted 6y lesser— If amounts 
to dental of landlord's title. 

There is no disclaimer of the title of tbe landlord uhen 
(belessee merely sets uobieher nohi* nnH*.. *i<« 


. • iand I 

41 a XI il 494“ A i R. XiroJ Lau. 423 ' 
—3,108 — Joint lessers—Suit on by one alone-'\ 
Competency. 

Whet* the plaintiff, a co proprietor, alone sued 
to enforce a covenant of lease bat the other co-propne 


• ■ AMAR KRISHNA 

• • • . 1831,0 821- 

A J839 0LB 663- 

1939 O 825-12BO 67- 
1939 BD 642-AlB 1939 Oudh 267. 
“™"'S 114 A—Applifalihty to Fun/ai. 


bXATE 41PLB 895- 

ALB 1939 Lah 330 

l\i A— FetrospectiM effect 



60 L W. 705-1939 M W N. 1163- 
(1939) 2ML.J 773 
■ " —8 lOO—Aii’gnee of leutr— Rights ef — FrrsM 

attornment if lessee Is aitignei— If necessary. 

A fr«h attornment by the lesjee to the lessor^ 
aulgnee U not necessary ander tbe Transfer of Properly 
Art nor by any law in force (n the Punjab, (CeW* 


■■’8 116 — Censtruetion — Under lease— Surrender 
of head tease— Right of newtesiee to benefit of and rights 
under ustder-lessee 

- . sorrender 

' grant of a 

and the 
e larrender 

iig >. to the rent 
ander. (he underlease mast vest in the rev lesiee. 
There IS nobody el<e In whom sach benefit and right 
can vest {Beaunent, C./.anJ Rjngneiar, J) SULl. 
»(AS IfAII AMMCD r DARALESIIAW 

ILB (1939) Bom 144-18010 945- 
IIBB 320 - 41 Bom LB 25- 
A IB. 1939 Bom. 08. 
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T. P. ACT (1882). S. 122. 


1 T.P. ACT (1882), S. ISO 

I t. r ..••u.. .-N jebtorto 

after the 
the part of 
e credit of 
by way of 


ta land. I 

An unregistered deed of gift or daufiatra cannot 
create Utle to land in favour of the donee. {AtaHaiar] 
Lall /) RUP NABAIS PANDEY t. ShEO SAOAR I 
™.R, 180 I 0. 105=6 B E. 312= • 

nE.P.454=AIE 1939 Pat 258 

S_ 126—1! an ab'olute exception to S 10 — 

Power to revoke on alienation— Validity Stel. P. 

A.W B. (H 0 ) 102. 
-g 130— Absolute asaianment— Life Insurance 
PoUcy-A$-igntnlnt to wife of assured-Provi-m for 
reverter to assured in certain eonttngenetes— If absolute 
astignmen*. Stt INSURANCE L ^ 

POLICY. ^ 

-g 130— Applicability— Parmer 
—Partners taking payment and givir 
assets in favour of others— Docom 

Nranlly *< T. P act, SS^S^ANC 

— S \Z<i—Atugnmtnt—Dtpaiiiar 
«.ii ftifiirr whvriUtffl 


— — S \Z'^—Conitruc{ion — "Duly auihotised agent" 

Agent holding power with no authority to assign 

decree— Arngnment of decree by agent— Subsequesit 
ratification by principal—Retroipective viUialton of 
assignment, 

A decree constitutes an actionable claim The words 
“dely authoilsed agent" in S. 130. T.P Act, must be 


which does not give him power to assign a decree 
obtained by bi« principals, assigns that decree to a third 


subOTiSr to a chit fund conductedjiy a c<mp^y^depo | 


of the subscriber in respect of the future sab^r.phons 
payable to the company and at least to the extent | 
of the money deponted should the at 
ed not cover the total amount of the fi 
tions when the transaction on behalf 
and the Bank is single by a single agent 
boththe Bank and the company all the 
novation are present, and the transaction 


a^Deit— Assignment of— Interest— If 

It IS assigned, interest payable on it goes 
■i4araraCTti«e Rao, J) TraVaNCORK 
iNK SUBSIDIARY CO, LTD. p T. N. & 
. 1939 MW N. 1064 = 

1039 Comp C. 262_ 

— — S 130 — Debt — Atsignmeiit of Part — Validity 
a,. .>«a<«r»n>>nt’ nf a nart of a debt IS not invalid 

AVANCORE National 
1 -j T N &Q Bank, 
■■ . * 4 = 1930 Comp C. 262 

' deposit receipt for 
■.mount deposited m Btink — Assignment — Essentials of 
— Endorsement on lack and deltiery — E^cct of— Receipt 
— If negotiable insIriimeHt 


to the Bank informing the 
the amount to the endorsee 
sigiiment in writing within the 
"He, J ) ANANTARAMAN I 
' N. & Q. Bank, Ltd 
759=1939 M.W.N 

1939 1 


Y.D 1939— 7« 
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T.P.AOT(1882).S 137. 

- -S 137 — A'^gotialU irislruminl — Oral custptment 
—y<zliJtty—Pun/ai 

Section 137 is no bar to the transfer of a negotiabte 
instrument otbern-ise than by endorsement Tlie 
Transfer of Property Act not being in force in llie 
Punjab an oral assignment is valid in that province 
{Bhiiit, J ) Kasi Rattan v Gobind Ram 

A 1 B. 1939 BOl 
lEANSFEE or PEOPEETY (AMENDING) ACT 
(XX or 1029), S 65— Scope and cflect of T P 
Acr.S 84 1939 A WE (H 0)844 

TEESPASS See PENAL CODE S 441 
TEINIDAD AND TOBOQO CEIMINAL AP 
PEAL OBDINANOB (XXXI OF 1931) S S— Co// 
thtuhen «t Court of erimiml afftaJ~/*erseft 
cf Pointed to alt at Judge of Supreme Court-— // tan Po 
memier— Judicature Ordinanee S l—Interfretattm 
Ordinance Si iT and 20 

The Court of criminal appeal estalili'hed under S 3 
of the Criminal Appeal Ordinance 
ol Iba etasUng Sspreait Court bo/ 
record the Judges of\Nbic.h are *t 
Justice and the Puisne Judges of the 
vrho has been appointed under S / ot toe juuicatore i 
Ordinance to act as Judge of the Sup^'-me r« .t % nnt I 
a Puisne Judge nor is be under that 
«nth any powers bejond such as are 
him to act effectively as a Judge o! t 
He cannot, therefore be a membec 
dimmal appeal and is nnt capable oi dctn g as »ubii , 
Ss 17 and 20 of the Interpretanon Ordinance, 1933 do } 
not apply to tbecase, as (hey deaf with the case of one! 


trusts ACT (1882) S 11 

guidance the Courts cannot in any way go behind the 
testator's will, nor direct that the trustees should follow 
any hard and fast rule in deciding within their discre 
tionwbo should be the immediate objects and benefi 
claries from time to time of the wakf created, but what 
the Court will do is to give general directions to ensure, 
so far as possible that the trust fund is administered 
properly {Jloierti, C J and PfoSel} J ) AMEeNa Bee 
Bee» Mariam See Ble A IB 1939 Rang S47. 
■^—Constitution of — Company— Security furni 
shed employee for performance of office — If trust 
money — Winding up of company^ — Right of employee to 
pnoriQ' over other debts of company See COMPANV— 
Winding up 1938 M W N 1SS2 

~ ■ Creation — Debtor and creditor — Agreement 

for pal ment of debt out of particular fund— Effect of— 
Trust in favour of creditor — If created See TRANSFER 
OP PROPERTY Act, S 130 1939 M W N 1054 

’ - Customer directing Bank to apply deposit in pat 

licular manner — If trust created See BANKER AND 
• N 1063 

— Know- 
CER AND 

• N 1066 

— — Trust fund— Employees provident fund conslitu 


pay to sender's ‘©n on attaining nraionly with Interest— 
If trust .Tre Limitation act S lO 

1039 MWN 437 
.* * I • ) S O—Claimineemittent 


descendants other than iho«e provided for are to be I 
provided for out of the funds set apart for works of 


•>•»*•« of (be Traits Act is an 

• • • . provision It recognises 

‘ • desiring to renounce his 

(2) Limitation ACi, S lO interest under the trust and suggest two modes by which 
" ■ •AJminiitralion of— Prefer eeuru for frueteei I tpis can be dene It dees not mean that In every case 
^Deure of tetlater— Duty of Court m pxnng diretiioHi' g ^neficiary sell op a claim which can be 
it truttee I regarded as incon«i«ient with the trost he Joses thereby 

Where a testator after making various benefactions to i all his rights under the trust (Far ul tfatan and 1 orhy 

■ . ’ ' ■* • *“ nutzaman RHANr Hunter 

■ ILuck MS^llBO 289»181ic l65-> 

■ • ' ' 1939 0 WN 420»1D39 0A 392- 

• 1939 OZ.Jt 274-AlB 1939 Ondb ICl 

' Duty of truiteei—Truit for fatment of 
<feeiM dehtf 

Where the trustees’ discretion » restricted to the 
_ i. 1.. i, -■ It IS impos- 

■ * • • . , ■ ny payments 

• • ■ ■ .... ^\h^re the 

. " ■ ■ • , . • ged (Jji fj fjj 

. ■ ■ 11 of the 

I , 

into want The trustees are left Ic 

and though some of those n ho make _ 

are per’^ns who have a claim Just as ■ m ~ 

better than that of any other metr ■ 

public who Is qualified to make a 

point of view of good stewardship the trustees would Puleaelo 

tiatutally havea sympatheiicear locasesof ihatcharacler I The explanation to S II of the Tnis's Act no doubt 
and might well decide that ihey should fall within a tlasj ; implies that Interest can be pa d on debts which bear 
• • * interest, but il Cannot be Inferred from the language used 

■ ■ ■ " ■ ' 1 1 that it h incumbent on the trustees In every ca»e to pay 

on Interest bearing debu Moreover the sentence 

unless a contrary Inienlion be expressed’ Is very Import 
ant and shows that the eaplination is subject to the 
terms of the deed of trust and when it does not make a 


guidance as to what In the nrcvmsiances Is (he heat 
cootve lor them to pursue in giving that direction and 
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TBtrSTS ACT (1882), S. 69. 

provision ior payment of interest on the debts speafied, 
the eiplanaticn cannot be invoked for parposes of 
• ■ • — '• "-janaW 


tJ. T. AGEL EEL. ACT (1984), S, 3. 
booses for servants and the open space therein is appur- 
tenant to the residential house, the compound cannot be 
beldtobe 'land' within the meaning of the Tenancy 
Act and IS, therefore, not land within the meaning of 
S 2 (2) (f) of the U.P. Agriculturists’ Relief Act. (./{dal 
“ ■ ' " ' • r *'ALKA 

' : 544 = 


ttnef.i ■ 

ff'A/n fr^ccttd — Burden of proof. 


. 405 = 

A. a xv. j-son All. 617. 
» Ss 2 (10) and SO i2)—Lean, meaning of — Exe- 


to retain the oenent tiniess ne snows mat me paiiy | , 


. ..3 9 ^— Applicability— Guardian of mmor—If 

trustee. Jw Guapdians AND Wards, act, S. 27. 

(1939) IML J 745 
umTED PEOVINOES AOEIOCLTOEISTS’ 
BEUEr ACT <2S7II OT 1934), S 2 (.2)-^Agrtcul . , 
tuntt—ffcldtr of proprnlarf groti not paying otiy\ 
rent or rntnue or local rate, 

A bolder of a propnetar 


*d39AL.J.47- 


ly* MAKUftlbU OHlbLl ARaN iSH ITA J 1 ulAbHll . 

1959 A L J. 241-1939 E P 172- 
I 1939 AWE (HO) 262= A I E 1939 All 398 
8.2(10) iX^Loan—f' reth fronott after Aet 
<om$nginto foree in retpe.t of a prior pronott — Naturt 
of tramaetton—" In lubstanei'', meaningof 

Where a fresh pronote is executed after the coming 


) 

n 

I itiean m clieoi \_Mcanpii tungh, j ) bHlMOJsNs'. 

' Eaohubir Saran 18410 847=1939 ALJ ,798- 
1939AWE (HO) 486-19S9EE 370- 
A I E 1939 AU 641. 


//.) Sheo Ratan Sii 


are grown, prtma facte, such a plot would appear to be 
merely appuiterant Cohishouse as a garden, whether 
that garden was adjoining bis house or at a distance 
The land is not used for agricultural purposes and the 
owner is not an agriculturi--i entitled to the protection 
of the Act 
V. GanGa 


- .S 2 (2) X]— Land— Enclosed eompaunj oectept 
ed by residential Aouse and garden 

Where an enclosed compound held by a person is 
occupied by a residential bouse or bungalow and out 


1939 Ul>. 171=1939 A WE (EC ) 251 = 
A IE 1939 All 891. 
8 3 (1) — Instalments — Discretion of Court. 
Stection 3 (1) of the U. P Agricuitunsis' Relief Act 
clearly gi'cn. a discretion to the Court not to allow 
'le It con-^iders ibat there are 
he allowed. (_Ziaul Hasan 
Lalta V. AVADH NARESH 

I 181 10 443 = 12EO 121= 

1939 O W Jf. 920 = 1939 OLE. 626 - 
1939 A W3 (C C.) 222. 
" S 3 (2)— Crrafien charge under— V 
tor purposes of —Fair rate. 
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U F. AGBI BEL ACT (1931). S 3 

In order to arrive at the value of the property to be 


'UP AOELREL ACT (1934), ,30 

In view of S 5 (2) of the U P Aericulturuts' Relief 
Act, only one appeal IS allowed and a sevrnd app-al 
therefore cannot be entertained But a second appeal 


■ ■■ .5 3(4)— If overridden by S 7 of the United 
Provinces Encumbered Estates Act See UNITED 

PROVINCES Encumbered Estates Act S 7 and 

U P AGRICULTURISTS RELIEF ACT, S 3(4) 

1939 O W N 761 
■'Ss 4 and 30 — Future tntereet—J f te be cn /»/»« 
apal airtiuut cnly 

The language of S 30 of the U P Agricaltaiis s Relief | 
Act 1 $ that the interest is to be paid on the loan Hee'* 
a creditor would not be entitled to fatare interest frt 
the date of the decree on the consolidated amount 
principal and interest on that date but only to mien 


' “S ’l—ApplicahilitySuit on account for pjodt 
t^d 

S 7 of the U P Agricolturists’ Relief Act refers only 
to suits for recovering an unsecured loan against an 
agricnltarist For the purpose of a loan' there must be 
an advance In the case of sale of goods it cannot be 
said that there is an advance The goods are not 
advanced asa loan, but they are sold and as such S 7 


‘ * * . •• -S ’i~Applieahlity~Trani3eUoHt entered tnto 

. province 

„t„ ' \ **>« Provincial Legislature being only empowered 

S 4U P ofthe Agriculturists Kelief Act provides ^ for the peace and good government 

that the rate granted for future interest should not ex j of the ternlories for the time being constituting 
ceed a certain rate It is not stated in the section that, , operation of the U P Agrl 

the rate awarded should attain to the rate mentioned | o«”“nsts Relief Act, would b* pnmt faete confined 
The Courts have a discretion in this matter {Sennet and *"® United Provinces, and its provisions can 
Verma JJ) MUKATLaLt- RaOHURAj SiNCH not have any operation outMde the province so asto 

1939 A WB (HO) 837-1939 ED C09- i Protect the agriculturists of the proi ince from the extra 
1939 ALJ 1048 'provincial con>eqoences of contracts that they might 
g 5— APf/tcaiility— Decree tor eoilt. 


Maha Kali Ji t> Kali Prasao 

ig39BJ} 104(1)-1939 AL.. 

1939 A WB (H 

——3 6 (1) PrOTlsO— 5 ope of^If can 
taxmenU already made under a final decree 
The proviso to sub S (Dofb 5 of the U P 


- -S 6 (2)— 

Court— Inlerferenetin revmen ^ ^ ^ ^ ^ \ ^ 


7— Premole— Clauit for payment m Delhi— 


X the lower Court held that as defendant 
P , the suit should b" instituted in the 
whose jurisdiction the defendant resided. 
P Agnculiorists' Relief Act. and return 


u*. iiiai lut wiiigii j, ol^iuch su t In Delhi 


mp /) LALA 
Lal BALDEO 
939 Lab 498 


debtor under 
as regards the 
the parties as 
owever lo be 
to thii extent 
Ih yearly rests 
td and So/ fat. 
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V V. AGEI-SEL. ACT (1934). S. SO. 


Eefore si debtor can be ph'en the benefit of S. 30 of 
the Uaifed Prouncei .^gncuitnrisis’ Ethel Act it is 
essential that be sbonld prove that he ot bis pie<)eces*^or 
tn interest vas an agncalturUt at the time of the loan 
as«‘ll as when the claiRi is made. (J/amt/len and 
Bfnntt, jj'i PhOOL ChaNII 
MiSRa183I.CA17=12E0.33= *. * 

1939 A WE (CO) I! ! • 

1939 ED 465“ 

— — S.SO — Set-t^ tf—Cliamgt 
irtanmfUintereit — Powtrs ef Co 
There is no provision in S. 3C 
tntists Relief Act which entities a 


— ' — S. SOwju/i OH promiitery nett refreunung 
balenetefa tnerlgagt trantutton^Pener of Ceu*t te\ 
iaktmte eontidtreliOH to'lier loan. | 


anterior mortgage loan, (Senntt and Vtrma, 
Eamanand MisiRt'. Ram Baran Chaudc. 

LIE, (1939) All 396«=192I.0.339=12RA.18- I 
1939 A.WB (BO.) 309 “1939 ED 140“ 
1939 AL7 169°AIE. 1939AU S31 
- 80 (2^—Applicabi' 

for the price of a share In a 

AGSICOLTURISTS’ KmEF > • 

30(2) - ■ • . 


8. H—Afflieabiliiy— 

turn/ at the hme of tit lean. 

S. 33 nf the U. p Agrica^tansta' IK^tel Art does tnA 


D. P. ENCUM. ESI. ACT (1934) 

(1), PROV (1), EXPL. AND U P. 
Relief act S, 33. 

1939 0 A. 756=1939 OWN. 977 

under — ValuatiJt:. 

5 of the United Provinces Agnculta- 
suit for account 0 ! money lent or 
advanced to the agriculturist Such a suit, therefore, has 
to be valued in accordance with the provisions of R 28 
(3) of Ch XX of the rules framed by the Allahabad 
High.Contt under the Suits Valuation Act {; e ) it must 
be between Rs 100 and 500 irrespective of the amount 
that may be due {/fial Ahmad and Bajpat, JJ ) TaRA 



— ■* " — — ‘ — V -• - vv ... .. ^pard imposes under 

IS income tax. (Btn- 
. Board, dehha DUN 

■ E. (1939) All 388“ 

* . =ig39A.LJ 161 = 

VIE 1939 All 388. 
■ - S 114 (a) — Liaiilily to lax on etreumttonets 

and preptriy—Dtadvig fatter. 

The mere residence witbm the rural area le sufficient 

V-. .V -he purview of the powerscon- 

boards to impose the tax on 
under S 114 (a) of the U, 
{.Bennet and ytrna, J/.y 

V Dun S' H Trotikr. 

. .• 1939 AWE (H 0)218- 

161=A.IE 1039 All. 388. 
UNITED PEOTINCES ENCUMBERED ES* 
TATES ACT (XXV OP 1934)— iredilor 
—Other ertatlert— if neeetsary ParUtt 

Wheie one ot the creditors has preferred an appeal 
when bis daim is rejected by the special Judge, it is not 
•• * • •‘-'•aid 


16. 

— —Knits — R bandC.P Cade, 0^2 — Applicaiility 
gfO 22fopfVi.-<edcitgtimder 

" ' ‘ t Act — Death ef a tndtter— Failure to 
t representative setthtn time — Effect. 

>f R. A of the rules framed by the Local 
under United Provinces Encumbered Estates 


s a statement is that of a defendant, 
■ creditors dies and his legal lepresen- 

’ ,ht on record within the time allowed 

I IS to cause an abatement of the appU* 

so far as the deceased creditor is oan- 
Batpai, //.) Taka CHAND v Collector oylcemed. Hahal Ahmad and Baifai. ff) GOKARAN 
Aligarh " . ... c- -- 


■ ' S 33 — Suit for accounts under— Appeal, See\praieedingt under the Act— JIftnor erediter—Prevstiena 

C. P. CODE, s. 96— APPLICABILITY. 0. 32. A.3,i7 afplicaile— Failure to fellmi pre~ 

1939 A.W E. (H.O ) 106. 1 tedure laid dmen— Effect. 

■“®' 33— Suit under, in respect of successive mart* A proceeding under the United Provinces Encumbered 
gages— Relief, if could be given. See USURIOUS Estates Act is a proceeding in the nature of a 
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tr ^ u u I ui, me fjuute la louov thei , ^ 

mandatory provisions of O 32, R 3, C P Code.neces 

sanly vitiates the whole oroceerl no «n <•»» o* —« - • i A person who is reeor, 
concerned ( h ‘ 


Affita,/ V) QUARIM ALI 

1938 A (B E ) 390 
umdlord—Afgrttagte, if can claim 


iianu ah^hiitr Uat all I 


. “S 4— */«>» ytmrtr Iraticraf t 

lue uate he pays the decretal amount of the pre emption I Ifmdu f^mily—if dcftcttvc 
decree Where in respect of a sale prior to the comine I Where an applicHien under S 4 of the United Pro 

mto form nf ft.. ff*^n p.. w . . t. i . 


n m khtwat at cenialalton—lf makit her a frtpne - 1 
— /^ cnUtlct hir te apply unltr S 4 


1939 AWE (BEJ252 
—3 i—Appheahaa iy Im 3 pengm laeil&tr—Eaeh 


transfer or partition and as such is no 
and IS not competent to apply under S 
Encumbwed E **■ 

AT) BABOO F ' 

1939 I ■. *. ■ 

— . — . 3 2(g> 

mafi pie! r» ».*/,’/ ■» nui , g ii i 

As regards a definition of who is a landlord, the I 
emphasis is on a mahal «o far as the propiietoishipol a [ 
specific share is concerned otherwise there is a reference I 
to the proprietorship of specific plots The holder of i 
a miscellaneous plot in the city of Lucknow who I 
pays no I'real rate is not a landlord wit*" “ '*'* ~ ' 

of S 2 ie) of the Encumbered Estate 
entitled to the protection of the Act *. 
vision has been made lot such persons 
and Courts are not at liberty to suppi 


.} lOMueu one unit Ota Joint 
I'D members of a separated 
ined together, merely to come 
landlords as defined in S 2 
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U. P. ENOirU. EST. ACT (1934), S. 4 
so far taken by the Specul Judge Where the appjl 
cants are ready and vrillingto make the neces<’aTy amend 
ments, they should be permitted to do so (.VjrsA, S.Af. 
an.1 Mehta, J t/.) K4CHURAJ SiNOH t. S\NT BOX 
SISCH 1939 E D. 320 = 1939 A W.R (B.R ) 261 
— — S 4 — Affliealten unJer~~Amendmeiil en ereJi- 
tor's ci'ectson — Stage. 

Where on an objection by a creditor as to the non-in 
elusion of some members of the family in an application 
under S 4 of the Encumbtred Estates A«. the appli 
cants apply to amend their application after an order ; 
for publication under S. 11 of the Act it Is not made at I 


" S. i—Afiflteatiea under — Comiiualio/t ef 
teveral units on eseeount tf somt deils — Duly as to df 
tlaratton of toiufmest or otAerviise— ‘Prefer proeedure 
As the tales framed under S. 4 of the U. P. Encum- 
bered Estates Act stand, all ••••-- 
to state that he either did or 
Hindu family. Under the mo 
maintained that if several um 
are not jeini inter st, no ol 

these units as regards maJiing a decuration wDeiiter 
each of them is loint or separate bettfeen hsin<e1f and 
his sons In such cases it uould be safer to apply under 
S. 4 for each unit, so far as their own descendants are 


TI.P.BNCUM.EST. ACT (1934), S. 4. 

Deepchand V, kamal Singh. 

1939 O.WN 329=1939 ED. 183= 

I 1939 A.W R (B R ) 188. 

I — — -8 4 — Application urder~Non dts losure of exis- 
ittnceo/ mtnihers ef }cint family — Effect — Application 
j to amend beyond time— Acceptance— Policy cf the 

I Failure to disclose the existence of members of the 
joint Hindu family in an application under S 4 of the 
U. P. Encnmbered Estates Act, militates against its 
Dsandaloiy' provisions and of the rules made on that 
•ection tinder S $4 of the Act As the Board is strict 
in having the appUcaiion amended uithin time, an appli- 
cation to amend made beyond time cannot be accepted, 
and more so when the omission uas fraudulent {Marsh, 
SM.and Mehta, J M") LACHMI CHAND f IlEMA 

1939 AWR (BB)92=1939 RD.398= 
1939 A.LJ (Sapp) 78. 

- S. 4 — Application under — Non ineluiion of all 

members of the family — Effect. 

Where all the members of the family are not included 


- —8 K—AppheaUon under— Non lue/uiien er 
mention of ton Imng separate but not pariiliened — If 
fatal. 

Where a son bad not partitioned from his father but 


193a A.W E.\B*BUVtt 
•• ' — S.i—APPheaiten under— Concealment of exit- 
Knee of minor tent— No attempt to eorreel— Effect. 

Where an applicant under S. 4 of the U. P. Encnm* 
bered States Act conceals the existence of minor sons 
and makes no attempt to correct the error before it is 
pointed out by the creditor, it cannot be alloned to be 
corrected thereafter {Bomford, S.M. ami Mehta, 
fM-) 


• -Ss 4 and U — Application under S. •h—Disclo’ 
sure as to extent of property and debts— ‘Stage at vshteh 
to be made. 

An applicant under S. 4 of the United Piovinces En- 
cumbered Estates Act is not bound at that initial stage I 
to give an exhaustive list of fa is properties. He is only I 
to show that prima facte he is entitled t- ' 

obligation to make a full disclosure arises 
stage Is reached at which S, 8 comes 
Then it is that the fullest disclosure as to 


either mentioning or joining such ason is clearly defec- 
live {Manh, S.M and Mehta, J.M.) HANG4L 
AHlRr. BIKARMAJIT SlNGH. 

1939A.W.R (BE.)107- 
1939 R.D. 435-1939 A LJ.(Supp) 67. 
.. — 3. i—Applicilion under— Obieeliont — Stage up 

tewhseh eouldbe taken. 

The Board would refuse to invalidate applications 
of the United Provinces Encumbered 
if the proceedings before the Special Judge 
the stage of decrees being ps'^sed under 
a. 14 Ol lue Act. Till that stage is reached objections 
to applications under S 4 could be considered. {Darl- 
ing, S.M. and Mehta, /,M.) PraG DASS v. HAFIZ 
UDDIN. 1938 KD. 947=1939A.W.R (BR)85 
- 3 4 — Application under — Validity — Mistakes sn 

pgrentage — If can be corrected. 


——5 ^—Application under — Non dnelosHre of — ' " —S. 4 — Defeetioe application under— A'nendment 
existence of grandsons— If can be remedied — Aecsden- — Late stage — Propriety 

tal omission— Circumstances. Where an application under S. 4 of the United pro- 



”35 


r.P.ENCUM EST. ACX(1934) S. 4, 

Where an applicant un 
ces Encumbered Estates i 
the existence of a minor 
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family 

rindtrs aftltcatiOH teid j members cannot by analogy be extended so as to make 

Acretiitor who has been discharged has no /«•***} It oMigiiory on an applicant onder S, A to £Ie a com 


■ ■■" ■ Es 4 and 6 — hatlurt to add motor ten — \ idei~Prefier remedy— Ketort to Entumbered EUati* 
Ammdmtnt— Stage a i .e d_ , ,/.i o, » ’.t t 

• 'his minor . • • ■ 

umbered * » ■ ■ 

dilor caDsaui-u < lui i,uiie to lue ci^ii <.uuiiui‘'i, luouiama 

il’a properly is 
ly under S 4 of 
Worded leaves 
ining Into the 

’ nst the estate 

• 5 »>. UCHMI 
3838BD iOS 

e ^ i, ,^,t ft — — »jj| .1 Him •iU—Aon romfiian'e vnti firirttieiit 

• ’ 4 of the u. r> 

• ’ comply vith the 

• 1 proviso of that 

lan sufficient lime 

‘ ' ■ rder inadvertently 

. > I with reference to 

• • • III e by the Board in 

II • • * * •• • ers under S 46 

« , ^ , ... , , ,\\^Derttng,S M and Mehta, J M ) KHARAc SiNitH e. 

— — 8 A— Failure U dnelete exutenee 0 / membert MsaAWR fRTlItBO'- 

tke appheantU fa»nly-Order under S. (t-Caneellaoet, I ”39 A WE (B B 1 160 


fr appheaut't famtly- 
m reiinoti 

^^bere an applicant under S 4 omits to discio^ the 
existence of all ihc members of his family, be fads to 


'OWN 116«1939BD 32. 
' ' 8 A-Mon-iemder of a brotA‘r not traetabte~If 
ndtrt the appheatton defective, 

A member of joint family when he eoes oat of a pro- 
• 1 the 

. le for 
nary 


ed to be given — Amendment on the grenmit efmtrtake — 
Propriety 

Where an applicant failed to state whether the family 
was yjint or not and also to disclo«e the eaislenceof a 


except one — Omitted name, tf can be put tn at that etap j 


le of 
inder 

' impleadinehim IS not a defective one. {Jtfarth, S ST. 
\ and Mehta. J M) SheO Pujan *■ ItAM GoPAL 
I issaRl' koRcIqijj A WE (BB)26G. 

ns as to application— 

spIicatioQ made under 
ambered /Estates Act 
under S 1< of the 
n after an order for 
seen made {.Mehta, 
PAL SiKGH V IlAR 

iV.B (BE) 34(1)= 
1938 BD 946 
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U.P.ENCUM EST. ACT (1931), S 4. 
be npteld. (.MfMd. SJif anj //arftr. J.A/.) MATA ' 
I'KASADr bHiOl‘R.\S\D 1939 A W E. (B E-) 30= 
1939 RE. mU) 

S 4 and E. 1 of rules made under S 64— 

Ohfft cf R- 1 — Future tf filr tktvat tf eni cf the 
off /leant under S Defect, tf can be 

ererlaclid. 

The mindatory character of R. 1 of the rules, liaised 
under S. 54 oi the Encumbered Estates Act is only the 
result of the urgent ne-es^jity of having en lecotd at the 
earlie't possible stage of evidence shonmg that 
applicant is eniiiled to ilaim the beneSr of the Ad. s 
with a vaew tv. prove hi:. fidet by a full dieclosi 
of his proper!]. Rut where the applicant is aminor, 
fact that the khewat of ore of the mahals was not filed 
could be overlooked, and itcan he permitted to be filed 
later on 5.1/ and A/eAta, J AI,^ PAR 

meshwari IliN V ManDI Sivgh 1939 ED 29= | 
1939 O WJI 134=- 1939 AWE (BE-' 

Ss 4. 6 and46— /’r«T/ron tf/S. 4.*/ t» 

tfrf— Failure la camfly VilA—Effeel— Order 
S fi en lucA afflicatieH — Settinf aeide tn ret liter , 


ed by the Poard under Its reviviona{yufi‘diction under 
' •' (.ArtA^'^,S^f and Harper, JAf) RaCIIU* 


E P. ENCUM. EST. ACT (1934). S. 7. 
such an extension after considerable delay, it become 
impossible to re-open the question as to the debtor’s 
illness at the particular time ^Semferd, S At. and 
Mehta J M ) Ram Gopal f . Kaja Ram. 

1939 A W E. (B E.) 1 = 1939 0 W.N 190 (2) = 
1939 R D 76. 

S 4 (4) — ExUnum ef tti/ie en lAi grauitd ef 
tUutst —Cellector'i act, if uiireaionabte 

Where the Collector on the strength of a medical 
certificate as to the illness of a debtor at a time when he 


N4NDAN CHAU&E 


1939 OWN 190(2)“19S9RD 76. 
■ S 4, Proviso (8 ) — Afen cempitanee with — 
Failuretodiielese existence cf ffitenber of /ami Hindu 
family— Effect 


I... . j , r * uiitoolateto 

ejected If an 
& 6 the Board 
46. {Darling, 

•• • /.KHAZAM. 

■ • .988EE 923* 

I ■ — ft b— Judge-^Fetciri—l f eon guetlien 
entertainment ef applieatien under S. 4 


>3 i—Figh 

an ike date taken Act came mle feree. I 

Where an applicant under S 4 of United Province* 
Encumbered l^tate«Act is not a landlord within the I 
meanins of the Act on the day it came Into force, he i$ 
not entitled to it* protection {Darling. and ' 
Afehla, J.Af) I’RAG DASs f UAFtZ UDDIN. 

1939 A.W E. (B B ) 86 - 1938 R D. 947 
>■ -Ss 4 and G— Validity ef epflicaiien under S. 4 
—If can be gene inie ty Special Judge 
The jurisdiction of the Specij 
applicati in under S 4 of the U 
Act has been forwarded under 
limited to matters provided 
of the Act. The question 

tion under S 4 of the Act is a valid one or not is a I 
matter within the exelu'ive jurivdiction of the Collector I 
and cannot be gene into by the 
C.J. and Hadha Krishna, J.") 
t- ATHAR ALI. 

1939 A.WB (CO) 

1841 C S , 

. 12E0.101=ig39EP 682 

' *58. 4 (1) and 9 Kh)— Failure tecemplj «»f4 

preitsuns ef S.^{h')—Eff,cl. 

In view of the statutory provision inS.9(4) ofthej 
Encumbered Estates Act, the otni«ion of tbe names of | 
peisons constituting tbe joint family from whom the' 


IB oilcelingte—lf can be gencmle. 

Where a creditor knowing that a debtor has been 
granted an extension of time owing to illness, objects to 
Y.D. >939—72 


the Collector. {Hamilton and yerhe, JJ.) kiANOA 
BaRHSH SmCH V, MSI. POHOOP KUZB. 

14 L / ■ ‘ 

1939 • 

8 7—Applicaiittty—Cteim fer damaHt f»r 
breach ef eentract— Measure ef damage speeiM >n the 
^eenlraci—ff can be stayed. j j k 


amount is unceitain and depends on the discretion 
of the Court, and as such, a suit in respect of 


AIR. 1939 All. 444 
— 3 7—APtlieability—DebU due from landlord 

as tenant. 

An intention to deprive the landlord of the benefits of 
S. 7 of the U. P. Encumhered Estates Act in te'pect of 
i debts incurred by him as tenant cannot be read into the 

- «’ * referred to in 

any public or 
• • . t be restiicied 

{Bennett. J.-) 

• OWN.908- 

S ■ ■ ■' 12E0 119= 

. < . • . . out 622= 

19S9AW.E (00)212. 
■ - S 7—Applieobitily—Order under S.6 ef the £n- 

I cambered Estates Ael—Subiegaenl decree fer damages ter 
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V P ENCUM EST ACT (1034), S. 7 

suit under S 44 ef the Agra Tenancy Act — Exeeulim, 

if can be etayed 

Where after the passjng ofanox^er underS 6oftbe 
U P Encumbered E&Uies Act, the debtor u sued arder 
S 44 of the Tenancy Act as a trespasser and a decree for 
-clamaBes obtained it cannot be regarded *ts a deOt incur 
ted by him as a landlord and as such he is not protected 
by t> 7 of the Encumbered Estates Act against these 
proceedings ( lAirM, S' A/) LakEVOKA Singii t> 
RANIEanKUER 1939 RD 227(1)= 

1939 AWE {BB)69(Z)= 
1939 0WN 418=1939 ALJ (Sapp)6£ 

' ■ '3 t— Attachment m eaeeutttn and entruttmene 

tt iufiurddarSuiiefuenl order under S bef Fnenm 
■bered Atlafet Aet—Effeet—Uiimteeal of appluaUon 
under Encumhred Etlatei Aet — /frettores attMhmem 
■^Decree holder, tf and vihen entitled to fresh exreution 

Where certain property was attached m execution and 
entrusted to a supurddar and later on an application 
under the Encumbered Estates Act is transferred to the 
Special Judge under S 6, by reason of S 7 the attach 
ment becomes null and void Thouch the application 
under the Encumbered Etsates Act is sub<er)DeniIy 
dismissed, thatcouldnot haie the eHect of reviving the 
attachment Hence if the decree holder wants to succeed 
in a fresh execution he has to show that the origmally 
attached property was restored to the judgment debtor 
■Else Ills further execution application would not be 
maintainable iVarlmg S Af and \fehta /)/) 
Bohra Bhojraj V kamal Singh 

X939AWB (BE)15-1939EP 807 
'S 7— .Court (ailing decree directed to stay esc- 
euUon unter-^Pfftcer to reealt eertideate for eteeution 
issued to another Court 

Where a Court which has passed a decree is legally 
directed by Virtue of S 7of the United Provinces Cncum 
bered Estates Act to stay its eseruiion It should recall 
any certificate for the execution of that decree which it 
may have Usued to any other Court (Sennet /smatt 
andVerma jl'y ShiVa Prasad Gupta »- GosyL 
•CHAND ILE a939)AU 131=179 1 0 856= 
1939 OLE 74=11 BA 378“ 
1938 AWE (HO) 863= 1939 OWN 94= 
1938ED 951-1939AXJ 13= , 
A I E 1939 All 97 (r B ) | 

' - S 7— Pendency of froceedmgs under the Aet-^ I 

Order of transfer m execution of decre<-~y alidify 

W here the proceedings under the U P Encunibeied I 
Estates Act were pending a transfer of the property of I 
the applicant ■ , j i-- 

the officer In 
of Sales Ac 
Mehta J At 

S 7 

B 8 {4)-5 

latier Act 

S 7 of United Provinces Encumbered Estates Art in 
Its present form c 
of the United Pro 
-overrides it (// 

LALv Chhatta ■ . 

1939 A . ■ » 

I 

— S 7—Seoi 

any disability to take proceedings 

Though S 7 of the 0 P Encumbered i 
does not In terms say that the *ajts or procee 
tinned therein should be against the lanUIo 
-proceedings mentioned must necessarily be 



[ tr P. ENOtJM B8T. ACT (1934) S 9 
I landlord The legislature prohibited proceedings against 
the landlord but the landlord himself is not under any 
sticli duabl/ity (Cofle/ter and Ba/fas, //) EaNBJR 
praSad V Smeobaran Singh 1939 a I, j 555= 
jgSOA'WE (HO)581=19S9BD 440= 
^ A IE 1939 All 619 

■Sa 7 god 2 {fif^Subtect of (ortilion among 
Jossst Itudu Family ll•fnbert—lf a 'd<bt'-—Act,if 
afplset—Exeeution of partition decree can be stayed 
under S 7 


I members to make a payment to another for purposes of 
adjustment of their respective shares the payment to 
be so made is not a delt to which the Act would apply 
andasthe proceedings under the Encumbered Estates 
Act would not apply to this particular amount due.exe 
cation in respect of this amount could not be stayed 
I under “ ‘ ' ” ' • j r— 


//) 


■ . A 

’-S 7 (1) (yfy-^Applieability—Suit for dsssolutson 
of partnerthip and rendition ofaeeounts 

A suit for dis.olution of partnership and rendition of 
accoonis cannot be deemed tn be a suit In rnpect of any 
debt Within the meaning of S 7 (1) (^)oftbel/ P 
Encnmbered Ertates Act (Iqbal Ahm id J') MaDMO 
PRASAD S' MakHANLai 18210 825= 

IIB A C52-1939 A WE CHO)179- 
1939BE m=19S9ALJ 249- 
A IE. 1939 All 328 


' — -8 0— Amendment of written »tatement“Ad* 
ditional claims— -If can be allowed See C P CODE 
O 6 K 16 AND U P ENrUMBERKD ESTATES ACT. 
S 9 1939 OWN 756 


SS 9 and 15 — Failure to file elasm by creditor 

SBtthm timt^^Extenuon of tiine~~Debt not mentioned 
in applieaiion under S h-~.Deliberatt ominion~~/nfer 
enee of mUnlicm 

The provisions of S 13 of the United Provinces En 
cumbered Estates Act are very drastic and offer great 
.... s A «Vnri.»t debtor to escape the payment 
imple device of omitting to 
application under S 4 and his 
r b 8 of the United Provinces 
The ad\ antage resulting to the 
im by the creditor within the 
9 is very great and wherever 
and the omission of it from 
the written statement of the debtor is not explained 
. ’ fair pre- 

deliberate 
fforded by 

■ in those 

extension 
Srtnastaie 
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U P EKCUM.EST. AOr (19^0. S 9. 

AWeintf—KeiseHt—D/lar it filing wnlUft itstemint hf 
<rtiitcr—Pmtr cf Court tg txUnd I8 gf 

Zjmtlalten Ml,if efflicalle tg frgctedingt under tie 
Alt, 

b l3oftbeU r. Encumbered EsUtes Act provides A 

eery drastic penalt). It dep .k. - 

money honestly lent to a la 
duty of a Coart to see that il 
.Act are stnctly and literally 


U P.ENOUM.EST. ACT (1934), S 14 
— — S. 9 {Zy—Perptistian to file tvrilteu slalement 
guf gf um< — Debtor not givtug creditor's correct address 
—Sut‘S. (3) of S ’i ■when conies into operation 

Where adebtor failed to give a creditor's correct 
address and consequently the copy of the notice sent to 



bered 

rS.4 

dings 

editor 

were 


that because of the fraud of the debtors, he was kept 
out of knowledge, the penod for his making the applica- 
tion should be computed according to S IhcfibeLimi- 


The notice pablished in the gazette according to S. 9 
(1) of the Encumbered Estates Act is clearly meant for 
all creditors whether their names appear in the applica- 


" 8 10 (4)— under— Refusal by tteeiol 

Judge tg exeretse— Appellate Court if tart exertite. 

The annella'e rnurt has the same discretion under cl, 
umbered Estates Act 
where the latter has 
• t IS open to the appel- 

and admit the docu* 
{AMla,/.) RA^fA 

1939 A VV K U1.U.I b44- 1930 R D 400- 
1939 A L J. 685-A I B 1939 All 646. 
•S 13— Order declaring debt to be deemed to be 


— — Ss. 9 (2), — f in respect of eertaindeits— Subse- 
as time barred ur ■ applieatign under S. i— If main- 

that debt is to ■ 

Court fee payab ive been given under S. 14 of the 

ART. 11— APPLI ■ • * - r L,. •— 

1938 A WB (CC)136. 

■ -S. 0 (Z)— Piling ^gf written statement— Time 

allowable—Sprcial Judge s Power vnti reference to . , . ■ ^ 

According to the provisions of S 9 (3) of the &icuin* I meal. So where decrees have been pa^s-^l a', regards 
bered Estates Act, a creditor if he wishes to file a certain debts thereby making it impo^siVIe to rai<e any 

"eita, S if and 

■ ' CH p. MaHESH 

IO.WN.81= 
/E.(BE)83. 
'mg a 1/4 decree 
pr<riso(ii) of 

.14 (4) of the 
Act and appty- 
s Act, is by 
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UP BNOUM ESX ACT (1934), 3 14 
^ very provisions of S 14 read with S 15 empowered to 
interfere with the findings of the Court which passed the 
decree in certain specific circumstances and this power 
could not be taken away by the application of proviso 
(•OtoS 3(1) of thf ” ’ • - 

ila:an anJ Yorki, Jj 
Ram • 

1939 0 A 
19 
11 K 

-S 14 (4) (b) and \Z~Poutri cf a tptttal Jttdge 

in rupect cf a dtcrte^^Duree en loan after afth'^C 
fiictisisnsof Uturijui Leant Act at if itocd an date af 
decree— Subsequtnt failing of United Proiineet Vtnn 
out Loam (Aniendmeiiti Ael— Claim for deiermtHahon 
of amcun' due~ Prctntont of the United Prenmeet 
{.Amendment') Act, if can be applied 

A loan which has been the suhje t o! a decree passed 
. t • ~ Usurious 

' sect of which 

, ■ ts it stood on 

that Court 

when It comes on beiore a special judge for deternuna 
tion of the amount due under Ss 14 (4) (b) and IS of , 
the United Provinces Encan bered Estates Act. he 
cannot give eHeci to the United Provinces Usarious 
Loans (Ameudment), Act for it would be civingretros* 
peciive effect that Act inconsistenily with the prosi«ions 
of S li Sub Cli (2) of that Act itself {Zea u! Hatan 
and Yorke, JJ) PAIJNATH SINOH v TOLStlt PAM 
19000V7N 385-lSHC 61- 
1989 O A 370-1939 A W.E (C0)73- 
1939 OLB 233-1039 RD 256- 
IIBO STG-AIB 1939 Oudb 161 
'■ S 14 (fil—Hkat ei ecntemp/aeed if—A/eaniHg, 
of werdt ‘any eentraet made m the eourse of the tram j 
aeticif 

Sub'S (5)ofS 14 of the United Provinces Encum* 
bered Estates Act contemplates not only a staietDcntor 
settlement of account, but also a contract subsequent to , 
the original transaction provided that the statement or 
scttleaient of accoint or contract ts made before 31st | 
December, 1916 The words 
course of the transaction" 

Rieatis a contract made at the 

because the very idea of the 
gress and notof T particular pc 
the Leg slature had been tha 
every debt that had a-cumulate 

1916 «hould be treated as principal nothing was easier 
for them than to say «o in clear and unambiguous terms 
{Thomai C J and Zta ul Haiai, J ) SONDER LAL v 
MST KaNIZ ZOHRA BEfJAM t, rv »sft- 


U P. ENCUM.EST. ACT (1934), S 95 
^\ here an usufructuary ruortgage is exiingui'hed by 
the parsing of a <itnple money decree under S 14 (7) of 
the Lncnmbered Estates Act, the mortgagors are entitled 
to be placed in possession of their property as laid 


I 1939 BD 246 

t 5 \hSpeeial Judge proeeedmg under— Decree, 

I hone for to be accepted— Award of interest— Pinuert 
^^^ere there has been a decree, a Special Judge pro 
ceeding under S l5 of the United Provinces Fncumbered 
I Estates Act has to accept the findings of the Coort which 
' parsed the decree eveept in <o far as they are inconsis- 
tent with the provisions of b 14 that is he has to see 
I whether the provisions of S 14 has been complied with 
I by that Court in pas<ing the decree The fact that three 
I interests namely that on the loan it<elf logetherwicb 
the fenlente hte and future interest exceeds the unpaid 
principal, IS no ground for reducing it {.ftamiltan and 
\icrte.JJ) 1 AM SaOAR PRASAD f '1ST SHAVAMA. 

I 14 Lock 624-17910 630=1939 O A 174- 
1939 OLB 67-1939 R D 67=11 R 0 196- 
' 19390 WN 118-1939AWE (OC )35- 

A I R 1939 Oadh 76 
- Ss l&nniSS—Peecteryo/fcfieeeion cf mart 
gaped property —Polity of law 

When once properties are released from a mortgage 
the collector should order the delivery cf po**e<sion of 
tbe mortgaged pioperiy to the mortgagor {Afarih,S, 
Af) Ram Prasad t CtBuRAM 

2939 A WR (BR) 124(1) 
— S iS—Seope ani e/feet of— Finality of deeree 
under S 14 

Thce0ectofS 18 of the U P Encumbered Estatee 
Act is that ^fore the old rights are extinguished by the 
decree under S 14 of the Act, the creditor u allowed a 
right of appeal or revis on but when once the period of 
limitation therefor has elapsed the decree becomes final 
and ts the laM word on the subject of the legal relation 


— Ss 18 aQd 35— 5rj/ of procetdmgi under— 
Chief Court if tan order 

The jutisdiclion exercised by the Court of the Collector 
or of the sub divisional officer under Ss 18 and 35 of the 


1939 OWN 621 
on of proceeding! before ipeciat 
(on to foiteision— Proceedings 


f the proceedings before the 
/nited Provinces Encumbered 
Igors are entitled to be given 



INDIAN DECISIONS. 


146 


tJ. P. ENOUM. EST. AOT (1934), S. 45 

(WssM 5cm of the mor»E»E«'5 property and the Cotte^r is 


boand to deliver po>se>«ioa and as such pr«eedings I 
therefor cannot be stajed. ^ 

CHASDr.TlKvRAM. 1939 ED 8^(1)= 

1939 A.W.R. (B R ) 254. 
gj 45 and 4G— w\trt rtmtdr ^ affeot 
„ eriH—ki^rd if and uien Will tnUrftrt. 

The Boat J»ili not alloa any party 


D P. LAND REVENDB ACT (1901), S. 38 
The amendments of the U. P. Land Revenue Act by 
U. P. Act I of 1936 and III of 1938 do not empower 
the settlement officer or any one working under him to 
ren«e the rent of non-occupancy tenants. S.KI.') 

SADIOAUp Mst.Bhagwati. 

1939 R D. 666 = 1939 A W.R. (BE) 242 

S. ^i—Patwari—DtSafhnary action agatmt — 

extend the ' — Father helping wn, tf a tahJ 


p.„o5 of .'rpof S.rf “*'JL SS.oihL'l ' ‘"TtL ™...r of . of , Pa.«,., Iho r.te. 

ai^luble Rut when by wa, of appeal I «hich govern the punishment of eovernment servants in 


which ts a'ppeilable Rutwhen by way of appeal 

the wrong exerct'e of a juris - 1 J] 


1939 RD 79. 

S Zi— Appointment of patwan-^Proper proee- 

dure 

(Per h/jrth, .y. /!/)— A vacancy to a patwariship 
cannot be filled up without any sort of proclamation 


9 SI and Sd—Appliealitn far mutatioi^Pfevi 


SiSGHr •***'-*^**°^*^‘'^^*,^3g . ' with his work and that accounts are being written by 

Ss iSiJlHQ—lletiiioiiwiere right afappea is l^jng taken as against thePatwari (Som- 

apen. , . \ /ard. SM. and Mehta, JM) MaZHAR HuSAlN 

Where It Uopen toaparty toappeal 8 gain«l anordM. I j?,.p#onn. 1939 A W E 1 2= 

the Board wilt not ordinarily permit him to extend the 
penod of lit 

Itng, S.M. 

UDDIN 

g i^Collttlor's order under S.b—Sueeeuer 

if eamrt aude— proper procedure 

A Collector has 00 power to mc aside an wder pa^ 
by his predecessor under S. 6 o( the EnCTm^ed 
Estates Act He should only recommend to the Board 
of R.,CT.« Ih.t tl. order ,hould be e>"«"'d gf 
Beard, who atooe can do «o under S 46of the Art. 
ihltrsh, S.M nnd Mehta, J.M ) DHABMA » BaOL<» 

^ 1939 A W.B. (B R ) 79 - 1939 II D 269 C2)= 

1939 AX J. (Sapp >74. 

88 46 and 14-/’dCt'W ff Pevuton-When ean o* auu - 

ame— Order! under S 14— A'o appeal— Kevtuon, if yfi,,f^iitettf\eaUon of meorreet tntry—If 

^*^Aecofdmgto S. 46of the U P Encumbered E‘tales ...... „i , 1 ,. 

Art, the Courts empowered to hear appeals can «*erci 
their revisional powers only in thO‘e cases which a 
pending Where orders had been p 3 $‘ed under Ss. 

.,k« Kr>t* a right of appe 
ley cannot cor 

r ^ing r«''>*^l rectification of an incorrect entry The remedies are 
so... ; - - ", nna A w w rw n 1 eB7 ' difierenl under Ss 34 and 39 of Land Revenue Act and 

nuiHiv T, T?^r?.?,^ ft?n should be kept separately in view {Me/fa. J M?i 

1939BD 371 = 1939 A.L.J 673= chanDRIKa PRASAD KuNWARI r Balbhaddar 
A I E 1939 AU 648 maL 1939 E D. 316= 

— 3 Scope of revmonal lunidution of the 1939 AWE (BE) 285 

■ 3 3t — Mutation— Deed not acted upon for a 

long lime— If ean form the taut for mutation 

When a person seeks mutation of his name on the 

■ ba«is of a deed, which has not been acted for such a 

■ long ume as 19 years, it should not be allowed to be 

as a lever for getting a mutation made if any party 

■ I IS objecting to It {Marsh, S 1/. and Mehta J Mf) 

Ram Lakhan v Gomti praSad 

' 1939ED 521=1939AWE (BX)221. 

,, . • — S 36 — Fixation of rent unfer— Effect — Claim 

\ ' for beski rent for 'tugar eane cultivation— If open in a 

. ' , suit for arrears of rent. 

, , . I • • . Where by an order under S 36 of the U P Land 

YN_ . ' Revenue Act the rent of an expropneiary tenant has 

fixed, and there is no provision therein for extra 
• rate for sugar cane cultivation, the landlord may. in a 

suit for enhancement of eipropnetary tent, claim such 
ealra rate, but he cannot do so in a«uit for arrears of 
rent {Sennet and Verma, //.) P.AUHARt BiSHU- 


dn: . ■ 

<111 da*..., .... 

empowers rcusion of rent of n< 


r oceupanej tenants. 
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U P. LAND EEVENUE ACT (1001), S. 36. 

HATH jATi V Ram Lagan Jatj. 

1939 ED 231=1939AW.E (110)318“ 
183 1 0. 471=12 E A. 143= 
1930 A L J. 617= A.I.E. 1939 All 600. 1 
S of Sir plett pnfr to A^a 


V. P, LAND EEVENtlE ACT (1901), S. 111. 
succession or transfer, an old standing caose of action, 
nhicb has remained enacted upon for a long time, tsill 
not be availed of except after producing an order of a 
Revenue or Civil Court of a more recent dale implemen 
ting that order. {Marth, S. Af. ant Alehta, J At) 


1 

P ‘ , 

Ic 

morts^gs the mortgagor can apply under S of the | the Land Revenue Act is not by reason of the Board's 
Land Revenue Act vvithin 6 months of t/rAanr . circular 56 A/JudI 66S*B of Dec 10,1937, prevented 

and get the area demarcated and rent as<essed, and on from asking for some evidence as to the authority of the 
sodoing thetenants who are recorded as tenants of 5'rr nidow to adopt The mere production of the deed of 
have no right to claim any rights higher than that of | adoption would not be enough in such a ca^e {AMta, 
subtenants formerly of d're and subsequently of e* ,JA/) CHANDRIKA PraSAD KUNWARI n. BALEHAD- 
proprietary holding {Daf/ing, S At anJ AUkta /A/)] DaR NaRaIN MaL. 19S9RD 316 = 

LEKRAJ AHiRir TENGAR Singh 1939 ED 21- 1939 A W.B (B.E ) 285. 

1939 AWE CB n ) 135 - - 3 4.Q--Afutjt on, right to — Long reeonieJ poun- 

hni—yrorlgagorrelaiHing peuttuoH ••<»•«/ (o ikartr—Efftct^Trantftrtt from tuck eo- 
Suit undtr S ZtSlarting poinl tf limitation iharer—kifSti 

So long as a mortgagor does not give up posjession | ^In the face of a long^ recorded possession^ of a co- 


in that what was once joint nr, is now broken up into 
nr and exproprietary holding and if the exproprieior is 
found out of possesvion within 6 months, m that ca<e he 
would lose his tenancy rights altogether Tilt those 
nghts ate carved out, they will remain in abeyance in all 
cases >n which a certain proportion c 
mechanically transferred by transR 
share (.Atikla J M) Baldeo L 
MEdZararia 1939 ED 168= ' 

1939 ^ 


As such any transferee from *uch a co sharer is clearly 
I entitled to mutation, if he asks font Anyone who 
alleges that the transferor had no right to the property 
standing in his name as recorded in the khewat is at 
liberty to establish his contention in the CivtlCourts The 


~3 S9—Corrf(fioH eai/Stoyi vi—i^iutmina 
don ff tht nature of land— Proper remeJi^Entrg 
dating hack to eettUment—If ean be duturhed 

In a correction case the Revenue Courts are not con 
cerned with the question of the determination of the 
nature of a plot or as to whether a { 

Sion thereof These are matters wt 
agitated under Ss 121 & 123 of t 
Act. When entries have come down 
settlement (i r ) 1324 they are not to 


on pat/a — Alteration— If within tcepe of proeeedmge 

Where there is a patta and it has been acted upon 
and the entries have been made on that basis, the or- 


In correction cases, unless the correction is of an 
obvious character or one that could be justified recent 


■g iO—Afutatiem—Slitement at to payment of 
rent— If euff tent evidence of poisttuoH,. 

The factum of possession over Zamindari property can* 
not be said to be established by the mere statement of a 


I : • ■ ■ . ■ . . 

I I- .S Vt—Lambardar—Jjeitte, if can he appointed, 
A lessee cannot be a lambardar (.AfarsA, S AT.) 
MUSADDIL^LS' SYED MAZAHIR HUSAIN 

1939 A W.R (BE > 81=1939 ED 276= 

I 1939A.LJ. (5npp)73. 
— , — Sa 111 and 233 {]gy— Failure to raue question 
of title in partition proceedings — Z^ter suit on title 
' • - ^ S 233 A'. 

ions of title 
11 of U P. 

t in a Civil 
. r) TULSHI 

, . . • EA 176= 

■ L J.433= 

. . , ■ . 9 All 629. 

1 There is no provision in S 111 of the U. P, Land 
j Revenue Act that the order of reference shall be final and 
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U. P. LAND EEVENUE AOI (1901). S. 111. | 

tbnv'ore an appeal would lie from that older of the I 
Asii'tant Collector to the Collector. {Bfniiet «"J \ 
Vemt, JJ.) C*LBHADD\R SiKGlI r. lUCHUBIR 
Singh. lir..(1039) All. 48i=184 1.C. 418= 
12E.A.231 = 19S9BJ) 185=1939 A.L J.24B= I 
19S9 A-W E in 0 ) 274= A1.E. 1939 All 369. ' 
»■ S 111 — Pjrtilii^ tuil in Btftnut C«urt~ 
Ohfcttetf ty ti-mr ikjt tMnr frefrtttsry ri[it ts fut' 
Afftctri 4 nen£j[f—Rtftrfn(t laCmt C«»»W— ' 

Where in a partition fait before ^ Keienue Coutli 
certain of the patties rai'c an objection that their piop- 
netary rifbt is not affected by a tnoTtgage and it i» 
contested by the otler«, it is a que‘tion of piopiietary 
rights and ore »hich maj 
otderof reference under f 
Act. {Sennet tin / I’ttmt, 

t. RAGHLEIR Singh IJjJi.. Au 4o4- 


U.P. LAND REVENUE ACT (1901), S. 233. 

■S 192*A — Cfinseliiialten of mutation eases~ 
Sitigie ludgtiieftt— Single appeal, tf sufficient. 

Where under S. 192 A of the U. P. Land Revenue 
I ActjConsolidation Is allotted by the Board of Revenue 
of several mutation cases and a single judgment is deli- 
I vered in re«pect of all the cases, yet, vt hen the matter la 
Itahenapon appeal, there should be as many appeaW 
filed as there were applications before the original Court. 
iXfehii, /..</.) Chandrika Prasad Kunwari v, 
BaLbhaddar Narain Mal. 1939 RD 316 = 
1939 A W R. IB R.) 286, 
— ■ *5 HQT— Order of mutation Court based onprt- 

tale aufard—Siiit for possetucn on tstlc^Jf barred. 

Where certain Deodini; mutation proceedmos vftf 


Revenue Courts on the merit-, but only the objections to j 
apply for a partition are only overrokd, the order | 
cannot be -aid to oe one under Cl (') of 'olrh (1) of j 
S. Ill of the Land Revenue Act An appeal against 
sueh order lies only to the higher Revenue Court* An 
appeal to a civil Court can only lie when the partition 
o£eer has decided to determine the question of title 
himself and has p<s-ed the crdeis in the course of such 
determination \Zii~ul‘Hasan,J^ Bhacwan PRA- 
SAD Sinoh t. MST ABHaji 179 1 0.801= 

11 BO 209 = 1939 BD 113-1939 0 A 216= 
19390LR 95 = 19S9AWB lCO)61= 
1939 0 W N 173 = A.I B 1939 Oodh 108 
' S XKZ'^Appheabtltty, it reitrieted to land 
rnenui arrear due to government 
land rnenue, tf <an elaim tnlereil en 
There IS no provision in Oudh Rer * 
an assignee of land revenue to vlat 
arrears of land revenue due to him 
Revenue Act does not debar such .• •• ... ...> ~.-k. , 

for it deaU only with an arrear of land revenue due to I 
government and not to one due to an assignee of land , 

/ _.. . . r». . r^ .»—«•. p 

640- 
199= I 

■ . ■ . ’ K 

■ ■ S. 114 — Lambardart Jure — Lambeerdar 
assignee of government revenue — tf entitled to 
It makes no difference as regards the right of . 
bardai for his dues and village eipense*. ih 
happens to be also an assignee of government re 

tion 

. and 

, . ■ G- 

934 

Ss 175 and 233 {V)— Fraudulent salt for 
arrears of land rnenue — Civil tuit to set aside tf barr~ 


IAI.R 1939 All. 629. 

Ss 210 and 213— Third appeal — Interference—. 
Cirounli—Patwari eecused of accepting bribes— Find, 
mgs of loto'r Courte— Interference 
(Per Ifetho J M.') S, 213 of the U. P. Land 
Revenue Act lays down the appropriate procedure 
under S. 210 in dealing with third appeal and unless 
the decision is contrary 10 some specified laa, U 
cannot be loierfeied with in third appeal by the 
Boaid. Where a trial Court has clearly found that a 
patwari was caught red handed receiving bribes, and the 
patwan was fixed with notices as to the charge against 
him. the Board cannot interfere with the unanimous 
judgment of the A$-istant Collector, the Collector and 
tbeCoinmU>iorer 


should be remanded, but as members differed the appeal 
was dismissed fXIarik, S.M and Mehta, / M) 
Bhacwan &WARUPP Emperor 

1939RD 572=1939AWE (BB)248. 
3 233 (k ) — Scope and ob/ect of—Queshont 


litigation but are merely defending their own po-ses'ioo 
(Raehhpa! Smgh, /) BlNDRA PaNDEY v MUNNa 
Pandey 1939 A W R (H C) 619 *= 

19C9RD 479=AJR 1939 All 721. 
S 233 (1 e) — Title, not put in partthonCourt— 
\ AgiMioniu Cntl Coust after partition n completed— 
Bar against 


fraud. IS not barr'"* ''' 
Kumar ijvur. 

1989 A' 

3 
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TJ F L&lTDEB7BKaB ACT (1901) S 233 

'■ S 233(1) — fraudulent sale for arrears of land 
revenue— Civil >Qit to set aside if barred Sre UNITED 
PROVINCES LAND REVENUL ACT, SS l75 AND 233 
(/) 1939 A WB (HO) 650 

■UNITED PEOVINOES MOTOR VEHICLEB 
TAXATION ACT (1935) Ss 4 and 9— Zra&A/j- far 
tax—Ditratisn of hmf—FxtmfUoH from—Whtn 

evatlabU 

According to S 4 of the U P, Motor Vehicles Taxa 


DIGEST, 1939 

U P MUNICIPALITIES ACT (19 16) S 160 

1939AWR (HO) 126=1939 ALJ 101 = 
A in 1939 All 213 

S 40— Member of non City Municipal board — 

Sanction for prosecution — Necessity Sti Cr P CODF 
S 197 AND U P Municipalities Act S 40 

1939 AX J 610 
‘S '7Q—See(ieof fovjtr of Jitmittal under— 
2iemeJy bfWJY of damage! when of en 

Theponerof di«missal so far as p“rsons comm? 


tration certitacate and the registration card relating lo 
the said motor vehicle (A/«//a /) Kamta Prasad 
V SeCRETARV OP bTATE 1939 AWE (110422= 
1939 ALJ 465= A I R 1939 All 610 
S 9— exemption from liability to tax— When 
available See U P MOTOR VEHICLES TAXATION 
ACT, SS 4 AND 9 1939 A W E (H O 422 

-Sa 16 and 16 — yippropnation laiaardt tax — ^ 

Remedy — Jurndietien of Citn! Court! 

Where a certain sum deposited by snonner of a 
motor sehicle u appropriated by a Treasury Ofticer I 
towards the owners liabilitv for tax fora oarticular I 
period the owners remedy 
Act Nonvil suit in respt 


A t ik Ivov aid uxv 
.' 1—8 16— Jurisdiction of Ciul Court— Liability for 
tax Ste U P ^^OTOR Vehiclfs Taxation act 


EtD ILIS (1939) All 231-183 I C 166- 

12 E A 96=1939 ALJ 9= 
1939 AWE (HC)37-AIE 1939 All 310 
-Sfl 128 and \6h— Licence fee on cart!— Suit to 
recover fee pad — Afiiittainability 

Though (he U P Municipal Act imposes an obliga- 
tion on (he owners of vehicles plying for hire to take 
out a licence and to pay a fee therefor, it only makes the 
collection of the tax which is au honied by S 128(1) 
(iv)of lbs Act simpler than it might other ni<e be , but 
the adoption of this method for the collection of the tax 
’ A suit m respect of 

• rS 160 {.Drnnet and 

• ,RD SaHARANPURp 

• • . .R (1939) All 477- 

xea lU 649-12 RA 164- 
1939 A W B (H C ) 295-1939 ALJ 339 
AIR 1939 AU 513 
■ 8 123(1) cl (Xlli ) — Right to levy terminal tax 

— Import' meaning of— Ooidt brought into the Af tent 
eipahty on It! wayto a plate beyond munie'Pal limit ! — 


land It IS entitled to recover money from 
using the land The charce is one for (he 
movable property and the right to recover 
It becomes due is itself immovable property 


j Municipal limits on its way to a place 


i uereioie j 

> —.t I , — .’u 14 a fo'i—ruTrnrr r 


out ide the 


— - — -» I ^nl, J/ 

extend! to priute culvert! 


I Ss 160 and XZ^—dpplicabiltly—Suil to declare 
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U. P.MtTNIClPALmESACT (1016), S. 1G4. 

12 BA. 74 = 1939 
1039 A-LJ. 168= 

I S 161 — Afflitahlitf—S 

tf O^trtn ^ erf\yrtej ey ^ ItH. 

J? IM of the United I’roxinees Monicipalitie* Act cannot 
po-'iblf afT>ly to a soil where 
amoinl as refund of octroi do' 
in the Manidpal -Account Coc 
any objection to ralaation or 
of the liability of a person to . ' >■ • 

nght to refund Is a statutory 

whom it is conferred most be deemed to have a remedy 
in a Court of la«, unless it is found that bis claim is 
barred other eapre«ly or by necessary impiical on by 
any proridon contained in the Municipal Act or 


TJ. P. MUNIOIPALIXIES ACT (1916), S 245 

e- 211 — Noltctt not aulhorisid by 

—Ctvtl suit (or injunttion with reft- 
' lies. 

^ itlce not authorised by either S, 186 or 
S. 211 of the U. P. Municipalities Act, the Board 



1939 A.W.B (H.O.) ^B^A 1^1*1939^ aIl 38S. 


S. 186— A^otiee under — Lezaluy— Construction 
smth permission and no contravention of any rules 

Where a person has obtained the nermis'ion and 


under prote'l in respect of certain thetas iS barred under j 
the provisions of b l54 of the U P Municipal Act 
{Cellnttr, J) jASWAVi SjvcH v MONICtPAL 
Board Mefkvi 1939 A W E (H 0 ) 294 = 

a f lUAu all aAO 


'pahtus A t as to procedure fa> auettmeut not complied 

tuiM. 

Where an as'enment has been made by tbe Municipal 
authorities in otter and flagrant disregard of S 


Municipaiitie* Act nor 5 ■» 01 me s,. t muc u « mi «o 
such a suit For in S 164 of Municipalities Act the word 
'assessment' means assessment in accordance with tbe 
provisions of bs 142, 143 and 144 of the Act Where 
there IS no such assessment that section is not a bar. 


S 228(l)(b) and (c) *ana**Rules 'framea 

andorS 235 13.1.6 scaAld—Oumert entitled to house 
eonneehoH— Rights — Board's obligation with reference 
to supply of Salter— Rxlent 

. -t... .» . .. — _ lo house 

te United Pro- 

* cl (0 of the 

raon as to tbe 

extent ot the supply ot water la K lu 01 the rules framed 
under S 235 of the Act and not B 3. But even if R 3 
! applies, nbat the Board is required to do is to lay on 
water at a pressure of ^0 feet at the engine 
house and to maintain the pressure during certain hours 
and not to guarantee or maintain a supply of water in 
the ups in private bou<es between certain hours. 
(Rennet an.iVerma. JJ.) BRIJ BEHaRI LaL » MUNI 
cipaL Board, Jhansi l8l I 0 552=11 B A 659 = 
1939AWR (HC)169=1939 ALJ 191- 
AIB 1939 AU. 212. 

" ■ 8 228 (1) (o) and Specific Belief Act. Ss 64 
and PSt—Supedy of water by municipality— .Mandatory 


1959AWE cno jao-ma AEJ 1»9. I section which applies to tbe case, 

AIB 1939 All 394 | According to that section a mandatory injunction to 

S. 177— /r ' ■* - 

If neceitary. 

Where the Municipal Board 

S. 177 of the U. P. Municipal i* ' _ ‘ ■ . 

that or any other section of thi . _ ^ 

should be any bill or demand *• ' 1 ' ' ' ' " 

NISSs V . MUNICIPAL BOARD, /.....a i ' ‘ ' 

1939AWE (HO) 261=ArB 1939 A» 610 | Ss 215 and 321— itA// rV «/* tanc/ien of 

■ 

■ ■■ i ■ ' ly appealing to 

'■ , of sanction to 

time when money «ued for becomes due (Rennet. J ) I the delenoint nnaer o. ^4j 01 me liumctpal Act, to set 
BadrunniSsa T Municipal BOARD. Agra I upaflour millin the adjoining house, files a suit for a 

1939 A.W R. fHO.) 261= A.IE. 1939 All 610. 1 perpetual injunction to restrain the defendant from 

y- D, 1939—73 
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ir.P.MUNIClPALrriE3ACT(l916),S 261. j U. P.11IIINIC1PALITIE3 ACT (1916). B.S98-H. 


Maiuapal Act vhich gives jartsdiction to the Mamapal 
Board toad] sdicate tn matters of controveis} betereen 
private mdiMdoats. end Ceilitter,//^ X! 01 i« 

UddIN t. ABUUS SaMU). 19S9ALJ.917“ 

1939 A.W.B (H C.) 609=A LB. 1939 Alt S99 
S 261—'CifiUr‘ — A/fOMiK^ »f — Ob/tct ef lAt 

secittn 

The word 'getter' caanot be read apart fcom the 
words '“of a pablic street “ The proviMons of S 261 
are mteaded to protect taatenals of a pobhc a treet from 
damage or interfereoce. The paremeots, getter and 
flags are part of the materials of the street. A dram 
which rot part of the street is not matenalof the 
street and hence sach drain i» not goiter of a poblic 
street (Xf/re/*,/.) Bafati t.EifPEPOR 

I.LB (1939)A1I 270*=179LC.6e9- 
40Cr L.J.2W«.11EA. SS2» 
1939 Ai J 34 - 1939 A WJB. (H.C ) 68 - 
19S9A.CrC Sl-AJX 1939 AU. 95 
— ■ ■' 3 « *./ tiuet «f. 

Per Alhtp, y~S 265 is obeiooM; intended to 
applj to those cases where obatnactioa is in fact cansed 


MBfiicipaifti has no aothont) to charge fees for stands. 
That king so. it is not within the competence of a 
Moniopat Board to charge fees (or soch compnlsory 
user and bje-law No 4 is therefore u/tra nres of the 
Board. Even assnming that bje-Uw No 4 is intra 
vtret, fees cinoot be charged for a statutory obCgation 
when the S'atste imposing that obligation does not 
expressly authorire the l^vy of such fees. ben a 
Moniapality decides to frame a bye law preventing 
hackney camag*s from waiting far hire at ary place 
other than the stands it is obligatory on tt to appoint 
stands for the nse of snch carriages and that free of any 
charges Therefore bye-law No 4 ts also tvoid for on* 
reasonableness ilfiji AhfnaJ, Allsef and AfAammaJ 
linail,JJ.'i MEttA Ram r, MUMCIPAl, BOARD. 
MUTTRA 181 1 C 1 = 12EA. 76-1939 AiJ. 600= 
1939 OJ.E 445=1939 AWE (HC)62S- 
AJE 1939 All 466 (TE) 

■ 3 296— /nttmitimt rtf^rding 
rultt framed under tie Act *r rule) iirtni tie feree ef 
lav 

Instructions regardjig cars, entrusted, to the manage 



charge fortl 
the hltiniap 
and motor 
made them 
Per Iqla 
operation to 



19^9 A fT 



r 

AJ,J 1026 . 
^ye lam AV. 2 

rj—K com 
' with that of 
■ Motuapalities 
way travels 

• tote. Under 

• }f a Board to 
language of the 

• the traffic of 
nor u there any 
“d to the Motor 
ig or amending 
' Mnniapahties 
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U. P.11D^'ICIPAL1TJ£SACT (1616), S 2S8. 
Act. Hence a Moniapal Board ]s competent to make a 
bye-law that “no motor car or lorry plying for hire shall 
be allowed to hale or ron for the purpose of searching 
passengers at a public place other than the stand fixed 
for the purpcee." 

Ber /ffd/ a./, /— Ke£ulation of traflic is some- 
thing disiinct ficm legolation and control of sthicles. 
The werd ’slrtets’ in tie f h/af e ‘iraff e in stirels’ irears 
those ponicrs cf streets over which the pobhc have 
light to pa<s and Muricipal Beards are authorized to 
regnlate tiifficcn such portions The phrase ‘traffic in 
stieets’ cornotes the actcf passing to and fio in the 
streets and ret the standing of vehicles at a parlkalar 
place fixed as stand. The fizirg cf stands or the provi- 
siCB abcut meter cars or lorries pljirg for hire being 


1158 

tr. P. PEEVENTION OF AEULTEEATION 
ACT (1912), S. 4. 

- - S. SlB-~-Censiru:lien — 'Any vrdtr or directim 

tnadtiy a Beard’ — If reftrs te an arder made by the 
Beard an afpeal 

The espies'ion 'any order or direction made by a 
Board' occoriing in S. 318 of the U. P. Munici- 
palities Act, cannot possibly refer to an order passed 
by the Board opon appeal from a notice issued by (he 
Execotive officer. The Act dees not provide for a 
second appeal to the District hfagistrate from an order 
passed by the Board on appeal (_Afulla, /.) MOTILAL 
V. Emperor. 184 I 0. 434 = 12 E. A. 237« 

1939 A Cr C. 147=1939 AJ. J. 703 = 

I 1939 AWE. (H C.) E05= A I E. 1939 All 701. 
S 321— ef ttitl suit-~CondHicns~Order 
.j. — .. ji conferred— 


5. 298 (2) H {fft'-Seeft and ehmt of. 


they ray deem fit and tocbargefee for issuing the licence 


red by h Hi. 
• ■ ciPAL Board, 

■ 18410.386= 

12EA 232 = 1939 A WE.{HC) 268 = 
meo * 832= A IE 1939 All. 383. 

rf citil juit—Vutnet Maptf 
appeal under S ilg—jf can be 

me passed by the District Magls* 
. 3J8ofibe U P. Munieipahnei 


Ahmad. Allttp and Mchamrtod Imail. JJ) MeWa 
EASif MvMciPAL BOARD. Muttra 

leilC I-ISBA 76=1939AEJ 600= 
1939 OLE 446-1989 AWE (HO)626= 
AIB 1939 All 466(rB) 


■ S.ZVJ—Cemplainl under— Validity of nottee 
under Alurteipaliliei Ail—Cempeteney of Criminal 
Court! to entertain plea 

A Criminal Court cannot enter into Ihe question of 
the validity of a notice issued under the provisions of I 


8 307 — Inahliiy to eomply with notice — Acemed 
If [uilty. 

The language of S 307 of the U. F Monici 
palities Act necessarily implies that the person who 
fails to comply and thus renders himself liable to the 
penalty provided by the law must have the power to | 
comply. To hold a person guilty of not ecmplyiDg with , 
thenotice when under Ihe law he has not the power to I 
do so, is highly unreasonable On the facts it was held 
that it was pos'-ible for the accused to have complied 


• S. 821— Bar of suit— Suit by an adjoining owner 

lorestiain the working of a cull sanctioned by the 
Municipal Board— If barred. See U P. MUMCIPA- 
UTiES Act Ss. 245 and 321 

1939 A W.E. (H.O.) 609. 
■ ' S 526 {i)—Applieahlity—Suil to declare a 
Ayc'/ere ultra sues 

The Word ‘act’ in S 326 (3) of the U. p. Munici- 
palities Act refers only to tortious acts. Where a 
suit IS one for a dtcJaration that certain bye laws framed 
by the Municipality are ultra ttret, the cause of action 
for such a smt is a recurring one which arises from day 

.. .V.. V.. - . — r existence and as such 

■ application to 'ueb a 
JaCANATH V. JIUNl- 

aoiov Ail ouo-auoaC 86 = 12EA.74 = 
1939 A W E. fE C ) 211=1939 A.L J. 168= 
ALE. 1939 All 837. 
DHETED PKOVINCES PEEVENTION OP 

adulteeation act (VI or 1912), s 4— 

Applicability— Vegetable eil mixed with gbee~Ijcenied 
vender of oil. tf guilty— Abience of pre-iudiee to 
purehater — Btlexaney. 

Where a person who was licenced to tell only vrge 
table oil sells oil m which ghee is mixed, be 1$ undoubt, 
edly guilty of an offence under the second portion cf 
S 4 of the United Provinces Prevention of Adnltera. 
Am —••tion that mixing ghee 1$ not to the 

ircha'cr' does not an«e {Zia ul- 
Narainc. Mumcipal Board. 
439 O.A. 224=1989 A Or C. 33= 
=179 1 0. 993 = 40 Cr J.J.S01 
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JJ P. PBBVBUnON or ADUI.TEBA.TIOM I 
AOT C1912). S 16 

IIRO 216=1933 A W.E (0 0)49= ' 
1939 OWN 179 = AIR 1939 Oadb 105 I 
«33 16 and 17 — Sr^it h cf R, 8 sf ruUt /ramd 
unfit S, \t> by sirvint if li<ince‘kilifer—Servt"t,if\ 
Itablt 1 

It 13 oily ihe li:eic*-ho'Jef wh"' '• 't.«i 

under S 17 of the U P Prevet 
Act, if he canmiti a breach « 

S l6 of th" Act, for R 8 is con 
licea''e holder Any other person, 

to the licence-holder may be cannot b* rightfully charg I 
ed under S 17 of the Act for committing a breach of 
R 8 for the simple reason that the role tn qa^itioa does 
not cast any duty on him A licenc-* holder cannot b* I 
proceeded against for any brea-h of th* rale by his s“r- | 

van' as there IS no provision either In the A*-! o the* 

rules framed under S 16 making a master liable fo* any | 
a't done by his s»rvant or agent i^hju’ta y.) MURARI I 

LaLt< Emperor 1939 AWR (HO)791= 

1939 A LJ 1037 I 

UNITED PROVINCES EBOffliATION OF 
SALES ACT (XXVI OF 1931) S 3 ' 

Suis’fu'tl transflrii — Righ ' ' 

Under the Regulation of S 
fetees have no right of appea " " 

RAMw jAGANhATH * • 1 _ 


UP. YILLAQBPANCHAYAT ACT (1920), S 71 
General Clanies Act, b 5, for the Stay of Pro'eedings 
Act his not given any date fixing the terminus wh’n th* 
stay order mil come into force Where the Board 
of K*venje had fixed in anticipation of the Act, a date 
for purposes of stay, if any case happens to be decided 
after sach a da’e and before the date of the a'tual pub'i 
_ . — _( _ [j jj, stretching 
* ' It those cases as 

• ly of Proceedings 

" ■' ■ J^f) RAM 

*. 1939 RD37- 

1933 A WR (B R) 20 = 1933 A L J. (Snpp )42 
UNITED PROVINCES TBMPOEART POST 
PONBMBNT OP EXEOUTION OF DBCREB ACT 
(1937), 8 (i—Afplteaitlitf—Conpromite dfcrte in a 
suit for mtltctom prosecution — Nature of decree 

Wh*re a compromise decree is pass'd tn a suit for 
matiaous prosecution. It is clear that it is a money 
decree passed in a suit foundedon a plaint in svhich 
damages for tort were claimed and it has to be construed 
as a d*cree for damages for tort. S 6 of the United 
Province Temporary Postpo lement of Execution Act is 
to be read as laying dosn that nothing therein contained 


■■ — 3s 4 (ft) and ^—Ext . : ■ ' • 

of erdir under S 5 — eedtugs under Encumbered . 189 1 0 117=1939 OWN 235- 

EUates Act m progress— ’Effiet-~-Diimiiial of apphca | 1939 A W B (C 0 ) 53 = 1939 0 A 262 = 

UOH under En'umiered Euatet Ait ant suitrguent 1939 R D 160=19S9OLB 116= 

mioratioii^Elfeet ATR 1939 Oddh 128 

Where the option allou^ed by S. 4 ^(«)^of the United I U^P^ TOWN IMPEOVBMBNTS^AOI (VIIIOF 


U P. STAY OF PBOOBBDINGS AOT (1937), S 2 I with th* opinion of the majority of the memb*rs of the 
APpUeabthty— Decree tn suit under S Zfs of the Ten tribunal Where neither of the two assessors viould 
etncy Act rrvrrrci a/rd remxoieJ—RrsMt/isivi undfr^agtet as io tie torrectssessedth^artHiaeitoScoaipei}- 
S 144 C.P- Code— If affected. sauon sugpsted by the chairman and wished to hear 

—•I ’ • -Jn. c UA /\f 4ora Tenan*"* Art was I fnriliw •vjdmre on the maitpr iV.»ri* ,< a dis* 

lid 

be 

d- 

■ ■ his 


WN.270-1939 AWR (BB.)147 I UNITED PROVINCE VILLAGE PANCHATAT 
U P. STAY OF PBOOBBDINGS REVENUE I ACT (VI OF 1920), S ’1\~Preceedings under— 
COURTS AOT (1937), S 2— Interpretation— 'Peni- \ Nature of— If proteedingi of <s Criminal Court — If 
. *■ ce! meaning | remsaUe 6y chief Court 
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it6a 


rplllt ItBR’A I/JCD A^D ItVEKUE! 

EEGDI.AT10N(1S£6),S 6S. 
spcrC' ircie tlc'e'y to a caste psnehajat. It is net 1 
tfcerifcie a tenti "ccrstiiuttd urder arj Uti other than 
this Cedt' a« dtCred ty P. h, Cr P. Cede and hence 
rot a tedy fohject to the rt\i«itral jari»<l'«icn cf the 
Chief Ccutt {Zte-ul Hasan and Hamilicn JJ^ 
TeDSi ^A^H t. SmerHitL 14 Ltiek.692« 

40CrXJ.S£8'=llEO.24O=ltoiC 142« 
IDSaDA-SEO-iaSSAV-’E (CC)E4*= 
19S9ACrC 44°19S90XB 1S0° 
10S9 O.WJJ.231 = AJX.1959 0i>dlil43. 
TJrPEEECBifAlA^DAKDEZ'VEN'OEBEOO 
lATION (1?£9\ S. 63<S1 (xll)-^//Wi/.0— 
BuHt'ii etta.ku !it failure to yj> tfeiAamedalaa— 
Clair ly thed fait) — Irtesfi^etiiu it ilatrt — Jurit 
dictien if Cixil Ciuit, 

Theie i* reitirp inhertrily Lrijo«t rr coriiaty to 
rrircifles of ra'nral ]i.stice in i> 53 (2) (an) cf the Re 
tutaiicn The seciicn dc<» rot tar the SLlyect ficm all 
hts reiredie°. 5 53 (2) (an) is net confined in ns 
app'Icaticn to e]Q(<iicns as letuetn the Ua'payer and 
the rEstrce-cctleci.re antbcrilie*. It Carnot be said | 
that tie juti'd cticn of the Ci\il Ccatl'i is batiedcnl; in 
ca*es as leiaten the dtfaol'eror taX'paycr and the re 
>etn.e collcciirg authoiiiie*. The yuci'diUicn of the 
CiTil Cecils u tailed in ccnneciicn with all claims con 
reeled »iih and aii'irgont cf errecCion <f land itverce 
Ttaibaeeda r rtTeroe; »heie therefoie boliccks te 
longirg to a persen aic allachtd (or his failoie to pay 
the thathameda tsx. and the bcllceks are claimed by 
arother ptr*en 8« his o»n, the iciisdkiicn oftb« 


USUEIOUS LOANS ACT (1918). S 3 


■ S. ^—Aftlieahlit)— Conditions for grant of 

relief 

^^here the circumstances undoubtedly point to the 
condcsion that the interest as claimed is excessive, bat 
It cannot be held that the transaction is unfair av 
lettreen the parlies to the suit, no relief can he given 
nnder the Usciious Loans Act. (Fail on 

differenee litueen MtncAar La/l and Chatteriii JJ-) 
MAtHO Prasad f GouriDutt 

18SIO 179{2)=6BJ5 874=a2Ej>,101(2)=- 
20PiT.826=AlE 1939 Pat 323. 

I S. 3 (as aaended hyU P. Amendnjent Act 
I of t^ZV,—Vnfeirness cf transaiUen —Finding if 
nieeiiary to gm relief 

Withoot having to consider whether or not the tran- 
sacnen was solstantially unfair, the Court can under the 
Usariocs Leans Act relieve the debtor against a portion 
of the stipafaied rate of inierest. {Zia-ul Hasan and 

Vtrle. J'" - 

1 


193 ‘ ,1 • ' 

— — S 
The e*. 

Ifturiou'i Loans Act, tfoe* not require that there should 


TTSimOGS LOANS ACT (Z OP Vi\%'^Feaiena- 
hit interest— Conttaund interest at l5 fer esnl end oxer 
vnth half j early reiti—K'eduitien to iS fer tent, simple 
tntertst-lf reaienalli 

tVbere the contract rate of interest was IS per cent, 
per annum srltb half yeatly tests, on one transaction, 
and Rs 1 lO-O percent per mer^em with half-yearly 
re'ts on another transaction of loan entered into by a 
guardian of a minor, and the High Court reduced the 
interest to IS per cent, per annum <iiDple lArere*! 

Held, that the reduction of the races of interest under 
the Usurious Lo«ns Act to l5 pe> cent simple interest 
was eminently reasonable (Sir George Fankm ) 
ChunniLalo udai Prakash. 

183IC 177“43CWN 1093 = 1939 OLP. 605= 
12RP.0 69 = 5BS 946=70CL.J 373= 
AIR 1939 P.O 200 (PC) 
— S 3 — AfPlicalility — Conditions — Mortgage 
exe'uted with sanehen of Court providing for eompound 
mltresi at 18 per sent — Validity — Jn'erest — If 

In order to invoke the application of (he provisions of 
S. 3 of the Usurious Loans Act, it most 1% established 
that interest is exce‘sive and that the transactions as 
between the parties was subslantialfy unfair. Com- 
pound interest at 18 per cent cannot be held to be exces- 
sive where the terms of a mortgage providing for 18 per 
cent, compound inierest has been arranged freely with 
the sanction of the Court, that rate of inteicM niii<t be 


'GAKCADti 1821C 644-12BA.31- 

I 19S9AX.3.40- 39S9A WB (H0)12- 

AIJ(> 19S9A11 S23 

I S. 3 (1), Proviso 1. Expl asd United 

PfovincCBAgtlculturlsts’ Relief Act, 8. 83— Jwr; 

I of mortgages— Hthtf in resptel of— If aiailahit, 

I It 1$ clear from the Expl to Proviso 1 to S 3 
I (I) of the Usurious Loans Act, that the A.t petmlts a 
suit to be brought on a senes of transactions. Hence 
I where there were a senes of mortgages, each being in 
I renewal of an earlier ore, It IS open to the Court to !«• 

I open and togive relief in respect of, the entirv fransac. 

I lion compming the various mortgages, under the 
I Acricuiunsis Relief Act and the Usurious Loans Act. 
|/.? in. . ! r\ T ,t D««i ro*T*l> 


8. 3 (l) proviso (It)— If aSects the powers of 

a special judge Cealiug with a decree under the United 
Provinces I ncumbered Estates Act See UNITED 
PROVINCES ENCUMBERED Estates Act S 14(4) 
(A) 1939 O.'WN 385. 

. — s 3(2)(b), Pro7lscsf3)aEa (6){a8 amend- 
ed by U P Amendment Act of 1934)— Z?/rrrffr<^» 
of Court— Extent, 

The U P (Local) Act XXIII of 1934 has fixed the 
limits within which a Court has discretion to hold wbe. 
ther a certain rate of irtere't is excessive or not. 
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VBNDOBAND I>DSOHASEB 

ULnck 464=180 1 0 1007=llRO 275“ 
19S9BD 219=19390LB 232= 
AJB 1939 Oadh 223 
VENDOR AND PURCHASER— 4 »f agrte 
tnent — Dimagis~Agrement te tell eertain Pfemittt — 
Prtmistt found to be affected by bustee road ttHCticHtd 
under S 345 Caleulla Munleifal A t—ltigil af t^ltf 
te call upon buyer to eempleU tale 

A person entered into an agreement of sal* of certain 
premises The agreement was liable to be rescinded at 
the baj^er's op ion if the seller had no good title or if 
before the agreement the premises or any portion of 
them had been notified to b* acqaired Subseqaently 
It uas foand that the premises were affected by a 
proposed bustee road sxn'tioned under S 34S Calcutta 
Municipal Act The buyer saw the bustee aonr^ors 
and the members ol the Bustee Committ*e and alter 
making full inquiries wrote tothe seller eiclosingfor 
the latter s signature an application for can ellaiion of 
tbi baswe road ahgti-metit and a topj ol badding plan 
These papers having been returned by the seller without 


reply C4 led upon the bu}er to complete the transa'tion 
n of the seller’s 
cancellation of 
been done, the 
for damages for 

Held that the seller was not entitled to call upon the 
buyer to complete the sal* as long as there nas a poisibi 
lity of the road b*ing constructed in accordance nub the 
alignment shown in the standard plan Whether the 
existence of the plan be regarded as an encumbrance or 
a removable defect of title it was ib* duty of the 8*ller 
to take every step to have the defect removed The seller 
in refusing to apply for sanction of th* building plan 
and the cancellation or variation of the standard p'e« 
of road al gnment bad committed a default which en 
titled the buyer to ask for demages {.Patekndge /) 
BtMsN BBHaRY Sinks P Chavcharkeshi DasSi 
lAJB 1953 Cal 639 

~^~—P>eu'nent of tiile^Triiit receipt — Vatu’-eand 
effect of 


-^—Exeeuuen of con eyince by time of veiiiri at 
one time and by oihirt suit gu n'ly — D ed w* n op ra 
five as regards shares of first exeeu ants 

A d*e4 of conveyance executed by some of the 
vendors at one time and by the remaining vendors sub 
seqnently ts a complete and op*rative do"am*ni so far 
as the intere t of the vendors who first exe oted is con 
cerned from the date of th'ir execui on E»«i if no 
specific shares are m*ntioned m the deed whatever 
right or interest they have in the prop'rty vioulJ «n 
doahtedly panto the vendee {lHukh r/ea and Rox 
tu^'g'i //) LALIT MOHAN GhOsEP ANILKUMAR 
BOSE 43 0 W N 1186 

WaoeR i're Contract Act S 30 
WAJIB UL ARZ— £«rryirt— A/fec/ 


WATER CESS 

The effect of the entry In the wajb-ularz was to fix 
the terms entered therein as inadent of the tenure of a 
grave holder m the Village and as such it applied to all 
grove holders who accepted or maintained «uch tenures 
in the soil belonging to the owner of the village 
^Hamilton, /) RAM DlN v BALBHADDaR SlNGH. 

14 Lock 516=181 1 0 70=11 R O 280= 
1939 0 IiR 235-1939 RD 250- 
1939 0 A 361 = 1939 O 372= 
AIR 1039 Ou4b 210 

^ -— Eninct in—Pdlue of 
A wajib ul art is of greater authority than a riwaj i 
am which fs of general appli ation and is not drawn op 
ID resp*ct of individual villages The Customary Law 
of the Lahore distri t complied in l9l2 1916 is of 
coarse a r)aa} i an and in such compilations an attempt 
IS made to give g*neral repi cs Th* preparation of 
wa|ib si artes has now ceased but that do°s not detract 
from the neigbt to which such a document is entitled 
Awa)balarz is confined strictly to the village for 
' whichit isdrawn up and obviously should give the best 
account of what the lu toms of the parti ular village 
It follows that the wai b ul arz must be tak*o to 


•• • lEHTAB 

AIR 1939 Lab 93 

ProbaU^ value hy /Ar Prny 

Co csecst 

Th* probative value of ibe viiiag r ords or wajib ul 
arz has been recognized by ih* Board repeatedly and a 
wajib il arz of Itself has be’n held to b* suS lent to 
establish a custom {Ssr George Lojsndtt ) AJAl 
Veruao VaJai KuMARI 17910 620 = 

1933AWE (PO)l-1939 OWN 1B7- 
41?LB U2-5BB S12-19390LB SO- 
IL R (.1933) Ear 98 (P 0 )-1939 P W N 143- 
1953 MW N 217-11 RBO U5- 
19J9ALJ 2ul-430WN 535- 
41B?mLB 7Q0-AIR 1939 PO 22CPO} 
WATER CESS— Z,ia#</«>| for-^fnamiar-^EigU to 
supply of water for irrigaiion-^Extent of-^Tesl to 
determine-^lnan Utle deed—Enlry of land atdry^ 
Effect of— 'If conclunt>e~-Condu t of parties-— payment 
of ceil for long period— Infert tee of Itahlity to cesi — 
df /ustifieJ 

Whete some of the lands included in an inam are 
described in the title deed issued to the mamdar as dry, 
that that desenp 
• tate of things at the 

e IS nothing in tbe 
the mamdar from 
f water for irriga 
irs immunity from 
ledbythe terms of 
t j - engagement to be 

implied from the way In which the inim was dealt with 
at tbe time of the mam settlement and where quit rent 
of an mam IS fixed on the income derived from the 
cultivation of a certain extent of land in a certain 
manner, the mamdar is entitled to use, free of water cess, 
as mach quantity of water as may be required for the 
coitivation of such an extent in the mode m whi h such 
inco'se was calculated The fact that the mamdar has 
paid water cess m respect of the lands for a long period 
cannot by itself deprive tbe mamdar of his rights any 
morethan tbe circumstance of omission on the part of 
the Government to levy water ce»s for a number of 
years can detract from their right though that is one of 
tbecircamitances to b* taken into account in ascertain 
ing the facts (yaradaeiartar and Pandrang Row // ) 
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WATES-CESS. 

Secretary of State for India r. Seshavata 


WILL. 

cofidd«rable number of years may create a right in 


taVe water from the tank and raise second crops, the I 
tnamdar also IS jointly liable to the aammdar to pay | 
water cess equally with the tenants 1 he liability arises 
on the basis of an implied engagement between the 
zamiodar and the inamdar. There is no diSetence in 
this respect between a pre settlement inam and a post ' 
settlement inam The basis of the liahUity is one in the 
nature of an implied contract and not one of tort. The 
suit by the aammdar against the inamdar and the laltets I 


the upper owner upon the lower owner’s land. It is 
water let down for the convenience of the upper owner 
and for which he has no use Though it is open to an 
upper owner to discontinue the letting of water If he 
can, it IS anothjtr thing to claim compensation for the 
use of water which can no longer be said to be his. 
(yenkJtaramana Ran, /.) VENKATARAYUDU f. 
Venrataramana RAO. 1939MWN1018O 
60 L W. 662. 

•A *. - (IV or 1909). Ss. 2, S anil4— 

te pumshmint under I.P.C.-^ 


WATER EIGHTS— holding tanJ $ 
lanh ted— Right lo eupply of viater for 
Power of Court to withhold or regulate— t 
In the hfadras Presidency a ryot Is eniitle 
the water which hir lands have been acc 
irrigation purposes without interference by the Govern 
ment or any one else. The Government cannot be 
required to supply water when none is available, andit 
has a right of conserving and distributing the water 
available in the interests of the particular ayacol. In 
years of shortage, the only obligation of the Government 
is to make an equitable distribution of water The ryot 
has a claim against the Government when it withholds 
from him the water which he has a right to demand 
taking into consideration the supply available The 
Government has no right to supply a city with water I 
wiihout regard to the claims of the ryots in the old | 


supply of water for the cultivation of one crop 
annum subject to the power of the Government to con 
the distribution of the available water in the mteresis 
of the landholders whose lands comprise the old ayacut. 
iLtach, C.J. and Madhavan Nair, /) MaDURA- 
NAVAKAM PJLLAI V iECRETARY OF STATE FOR 
India. I.LJt. (1939) Mad. 483« 

19S9M.W.N.200=49LW 
A.I.E 1939 Mad 386“(1939) 1 M,L J 176 

■ — — —Ufptr and tower ownert— Discharge of xoater iy 
upper owner to land of lower owner— Use of eamety 
lower owner for irrigation — Ltalifity to pay compensa- 
tion to upper proprietor, 

A person owning lands in a lower level is bound to 
receive water coming in its natural coarse from a higher 
level, but the same cannot be said with reference to 
water in an artificial stream flowing on the bnd of She 
party by whom It was caused. If the stream is made 
to flow upon the land of another without his consent, it 
is a wrong, though the discharge of such water for a 


I under »s. y/j, j/y, J>u aiiu J/i i.i c. aiiu ui aueiiiieiii 
I or attempt at an offence undei S. 375 that a person can 
be punished With whipping in addition to any punish. 
I ment that can be awarded under the Penal Code (Zia- 


— 'S i— Magistrate re/eeltng punishment of 
ingwithont medteal opinion — Propriety 

A Magistrate considering the question as to whether 
9 of ^chinning is appropriate in a particular 

I the punishment of whipping on 


WIDOW. Hindu Law— Widow. 

Maintenance See HINDU Law — Mainten- 
ance 

WILL. See also (1) HINDU LAW— WILLS. 

(2) Mahojiedan Law — Wills 
—— Attestation — Presumption —Atteiting witneiiei 
, denying valid atteitaiion— Court, if can discard their 
testimony 

Every presumption will be made in favour of due 
execution and attestation in the case of a will, regular on 
the face of it and apparently on the face of it duly 
executed Although the atterting witne«ses deny that 

I the will was attested according to law, the Court may, 
on consideration of the other evidence or of the whole 
tiicumstancet of the case, come to the conclusion that 
their evidence is ofasuspiaous character and a 
ingly discard their testimony and pronounce in fa 
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WILL 

the will (.Thomas C J and Zta ul Hasan J ) 

Moha ~ ’ 

MADK 


rtmettniss 

If a restriction of gift over is void for remoteness or 
otherwise the oriRinal gift becomes absolute (Xhontas 
/) Au Raza Khan v Nawazish ali Khan 

19380 A 845=1938 OWN 1157 
“ ConstrucUcn~Appottttmtnt of legal odptser^ 
Trujlysf crejted sv hstfaz-anr 
A testator by bis codicil stated as follows — ^My 
present legal adviser M shall remain engaged as legal ' 
adviser and pleader after my death for protection of the 
interests of and for the benefit of the estate and so Jong 
as be will remain engaged on business he shall get I 
reiainers^and fees as fixed at present' ' 


I WILL 

the first tenant for life G The period of distribution 

1 des 
ption 
ULLA 
1 637 

-■ Conttrtt'/ion—Intenf:ofr not sufficiently clear— 
Power of Court to si/fply defieienty 

While considering a will, if the intention of the 
testator fs not sufficiently clear a Court of construction 
has got the power to supply the deficiencies of language 
or verbal construction (.Thomas, J ) Atl RAZA 
MlAMt NawaZISH Alt Khan 1938 0 A 945= 
1938 OWN 1167. 
■' •Construction — Letter addressed to De fitly Com 

niitsonir—lf amounts to a viill~Analogy of wits 
of Talofdars, in the form of letters — Value 

Where a document is In the form of a letter addressed 
to the Deputy Commissioner of a Division and it is con 


that Such an intention was not expressed in the codicil ) 


Without a fresh mandate from the executors and that be 
did not however intend that the executors should be 
compelled to employ AT for an indefinite period without 
regard to their own wishes on the reqoiiemenis of the 
estate (Paneiridge ') SaraT ChANDRA »» SaDa 
sn A MiTTZR — .... 


- Ccnitriieti 
One of the gold 
It IS possible to 
It does not mean 
a will BO as to av< 
reasonable con‘ti 
(Thomas J ) 
Khan 


' •Construction— Ps^uest of sum set apart tor emer 
geueies—Aseertainment Of asnounl~pro"tnce of Court 
Resort to other evidence 

W here a will left a sum set apart for emergencies sab 
]ect to increase or decrease the Court is entitled to lake i 
into account, the conditions in which the finances of the I 
estate were left with a view to arrive at the amsuni 
‘ J »«. jirry out the in . 

I JADUNATU I 

17810 950= I 

11 ‘ 

Ctnsti uctson 

includes descendant . , - , 

A residuary bequest in a will by a Hindu was in the 
following term' “I give bequeath and devise all and j 
Whatsoever 1 possess or I may die possessed of or I may | 


e^ri ^ r- , '■■fYorhe, /) DEBI DAVAL V SRI 
14 Luck 695 

• =11 BO 264 = 1939 0L£ 214 = 

WN 34S=A1.B 1939 Ondh 145 
— CenttrutUm —MudetertfUon m^Legatee named 
tat mtsdesenied— Validity of leguett 

If a testator appoints his wife A B as the sole 
executrix of his will and bequeaths to his said wife all 
hi$ properties Bb'olutel; believing the person named to 

•- «. — r • / J L k ».,y. pA .,V<„ 


Persona designata 

The testator who desafbed iiimseff as a inahant but 
was neither the mahant of any religious institution or 
math nor a udasi sanyasi adopted an infant boy as his 
chela The testator •xeented a will by which he gave 
the whole of bis property (which was his private pro 
perty) to the infant and made him mahant and successor 
in his place appointing his wife as the guardian of the 
infant The will recited that if the infant dud the wife 
had the nowerto aoDoint another oerson as a chela It 


death Bhei should make any claim against the property 
the same would be invalid The testator d ed a few 
months after the execution of the will and thereafter 


my said daughter dies or becomes a widow without | wUch H took in the property under the will 

issue heirs my nephew (sister s son) and his he f k „ _ k. it 

succeed to tny estate as absolute owner or 

thereof" 

Held that the conditions under which the gif * • 

was to take effect that is the death or widowhoou ot i alive woras sum as muse uskU lU la v 

^ without issue be rs must be fulfilled in the lifetime of | infant chela Hence D took no interest in the property 
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\VILI.. 

under tbe « ill eitber as a chela or f 

KARTARSl^CHt.C. • 
182 IC 763 = 1 ' . 


.Ucn— Fevers ct teur! — Jjmtls. 
porrer to e effect to a hypothetical in- 


» —-Censlructif>i—PnHeifllf~/tilentieH»/ Utiator, I 
There are taro cardinal principles to be observed in I 
the consideration of mils re^rdins the intention of the j 
testator. The first t' that clear and anarnbieoons dis | 

any gen' •• 

technic ■ 

bavetb . • 

consi'te ' ■ 

nch a • 

te«tator 

proper ■ 

«. BHU ' • • 

11 EC • : • s • • • 


Ptrmistiiitisy. 

It IS not permissible in 4 matier of constcaction of a 
mil to rely on a etatoie (0 interpret a term arth nhicb 
the statute does not directly deal {Panekridge, /) 
GOBCRCHONCt' rRAFULLABALA DaSI 

ATS 19390*1637. 

■ ' Cefisiruetsen— Rules ef—AJditt«n of reords 

If on the face of a ttiU, the testator or testatrix has [ 
omitted certain uords and those 
Without rea'onable doubt frorn 
necessary to effectuate the inte’ 
plied as a matter of consiructior 
words in the will are clear and uiuiiiL>iguuus uu auui 
tional word' can be added to cot down their plain mean- 
rnjt 

The lesidaar] clause in a will executed by a te'latrix 
was, “the re<t of my estate to be divided erjnally between 
my brothers and sisters or Ibeir immediate heirs includ 
Ing my sister family and between my husband Af’> 
nieces and nephews (immediate h«irs)" The question 
arose as to whether the grand nephews and grand meres 
of the testatrix's husband, or his nephews and nieces who 


entitled to a share 

Held, that there was no sufT 
from which the omitted words 
sufficient reason for thiokmg 
suggested words would carry 
te'iatrix as expressed in thewil 
heirs” could not be construed 
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verning English wills 
• ress words of disposition 
• ' Court. 

The general principles of construction governing 
English wills are applicable to Hindu wills also, Where 
there are no express words of gift but the gift can be 
implied from the language u<ed in the will, the Court 
should have regard to thedominafmg intention of the 
testator and effectuate that intention by ascertaining it 
from the entire scheme of the will {Zta~ul.Hasan and 
Hamilton, Jj) LALTA BAKHSH SiNGH ». PHOOL 
CkaNO 1S39 0.W.K 630 = 1939 O A. 621> 

—Construction— Ellies of — Absolute snlerest to 
legatee— Failure of trusts imposed on such interest — 
Effect of. 

If jn a wifi there is an absoiute gift to a iegafee in the 


esiaiem lavoui 01 .iiiy pii ion aim iii any ui4iiii<.i «iik, 
chose as if that di>posilion bad been made by the testa- 
tor himself As regards the two-third estate remaining un- 
disposed at the time of the wife'a death, the will directed 
that thesarviving trustee should divide that two-third 
estate e^aally among ail the brothers and sisters of the 
testator aJive when the will was made and that, should 
any of them piedecease his wife (hen the share which 


(or the distribution of the two thud of the le'idnry estate 
given to the testaior’s brothers and sisters having arriv- 
ed, a question aiore whether ihe estate of the deceased 
sister was entitled to share in the distribution. 

Held, that the deceased sister’s share of the re'.idoe 
vested in heron the death of the testator subject to 
divestuore only in the event of her predeceasing the tes- 
tator's widow leaving child or children and such event 
not having occurred, her representative was entitled to 
u.. rr^^ Thankertm ) Greenwood f. Green- 
lei IC.355=nEPC 260= 
A.IE 1939 PC 78 (PC). 
'ruction — Vested interest — Property be. 
wfe for life and after her death to lest in 
•• heirs thenin existence— Mature of interest 
of tons — Sutcession Act, S 119, 

• .... i — rnJ ». - property to h s wife 

n hi» sons or their 
. ' • Later in the wifi 

je “entitled" to his 

itor's sons did not 

-o.-- >i.s •o.,— .4s.,, 1. but only after 

‘r lifetime they 
■ " ■ ,y.) GANIsn 


y.d 1939—74 


JO.'WIT. 490. 
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j WILL 

^ -Dtttctitton-^Preftrty not dupaseJ Pf ttstatffl The onos of establishing an ora] vill Is always a rery 


A I B 1039 Sind 322 1 Mry 

~ ■ £jrten/er~~P}ulief—£xeeuier ^hon ienefiaarf\ If a case of an oral will has been set ap by any of the 

wilA other infant itnefiaanet j parties, then it would be the paramount duty of the per- 

Wbere one of the executors of the will is also a bene • *on foording bis claim on the oral well to prove the exact 
fiaary under the will along wuh other benefinanes who | words n ed by the testator The Court mn«t be made 
• • ist 

• le 

* . • ed 

he 

• ■ * * tR 


18010 613-11 RPC 186=> 
Aia 1939 PC 33 (PC) 

■ — ■ —Exetntor—Paanrt—Patnnf of preferty from 
executor to detntet^/f breach of eovenant not to 
afsifit 

An executor under a will takes the pr * 
himse/f but for the devisee under the will 
ed him executor and the passing of the properly from 
the executor to the devisee is not therefore a breach of 
covenant not to assign since the primary function of an 
executor is to transfer property to some devisee even if 
that devisee be hin<elf A lease which was granted to a 
person not «implicuer but includ ag bis heirs executors 
ndfflinistraiors and permitted as'igus coata ned a clause 
that the lessee cooM not sell donate mortgage or other 
wise dispose of or deal with the interest without the 
consent of the lessor The lessee by bis will gave all his 
property incladmg the lease to one of his sons and al o 
appointed him executor of the will After the lessees 
death the name of executor was recorded In the Govern 
ment records as the substituted lessee and the landlord 
accepted rent from him 

ffe/d that the disposition of lease by will did not 
constitute a breach of covenant not to assign because the 
executor being in terms one of the le>5ees 
much entitled to hold a lease as a peroiiti 
Even assuming that the dense Was in brea 
covenant the executor a name having been i 
a lesee and the le sor having accepted rent 
the lessor must be deemed to have waived any forfeiture 
{.Lord porter ) JaYAWARPENB r JAVArARDEXE 

182 r 0 770 = 12RJ O 18=»41 PLB 717» 
50 L W 87= A I B 1939 P 0 138 1 
— — Eiecuter— Right la reJeatt from ienefteta 

An executor is no as of r ght eatilled to a 
from his benefinary {Roberts C / ani Brun 
Marum BiBi o Cassim EBRAHSM 

AIR 1939 Rang 278 

•— ~ 'Letters of adm nsstrotton— Grant of to legoter~ 


• < • 8 

I — ^Probate Ceurt~~Application for letters of edmt 
mitration loilh will onnesttd-— Finding that wilt net 
ProtedSuficiency 

For the purpose of an application for letters of 


leau 10 me CO iuii» ii tut me hi is e-ioigty u 
Miner onl Loti fur Rahman //) TfARJMATI DEBl 
P Anath NATH Roy 183IC 768-12R0 183- 
69 OleJ ilS-AXR 1939 C&I 535 
— , ^proef of— Delay in propounding unrtgnter d 
leill—Dity of prepounJer 

PerL Rahman /—The burden of prov ng a will lo 
solemn form is ca>t upon the propounder and if an 
unregistered will Is sought to oe propounded after a 
lapse of more Ih.n 20 year* all manner of doubt and 
suspi ion which are likely to arise should be r'moved by 
him (A C Mitter and Zatifur Rahman //) 
IlAftiMATi DEBl p Anath Natr R0\ 

18310 763=12RC 183=690X/ 413- 
A.IR 1939 Cal 635 

— Proof ef—Cn u t 

Per Muhhenea /—The bnrd-n of proving doe 


atle ting watnesse* and pronounce in favour of the will 
if It IS satisGed from the evidence collectively or from 
the arcam>tances of the case that the reijuirements of 


j ' P roof— Parol evidence — AJmissilility—Duty 

of Court— Considera ton! 

- - V t t r _ by 

any 
hat 


are 


presume that all the legacies or at least the legacy 
favour of the grantee of the let • *■ 

n accordance with the tenor of t 
Monohar Lat! //) INDU PR ■ 

Charan Mjtra 18 Pat 
“ ■ '0'al—Proof~^nut—tL 


in I of wh ch the law surroinds with su n p etaui on*, 
~ a • tf*- “t ii’t' ch may arise it is 
to destroy or sup 

• ■ >y parol evidence a 

, ' the Court beanng 

. , implications of its 
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decT^ h sati<£ej opoQ the evidence of one witness tbat 
the tr-ath at lo the contmta of a nj]] is before it, it shoaM 
set opon that evidence. It is desirable that the evidence 
of that witness should be corroborated, bat there is no 
rule of law that it should be corroborated It is not 
neecssarr. before a will can be proved by oral evidence 
tbat the Coart tnu^t be satUCed that it is proved in its 
entirety by the perfect and complete reccllectioo of a 
witness or by other evidence. If the witness honestly 


-^PetjfSayfid d$if^rinrataie cf 
tro't~-Dutyef frefeunJer le add • • 

rfny:>t tyfficiOH—ftatyrc and ixltM—Heptlratitn ef 1 

vill duunglift tint ef ttitaler—Suffitnn(i to tme\ 
ttslam/nljrf eafioetly. | 

Ji ts well eftabhshetl that trbeneref a wii} ta pre- 
pared and eiecated tinder drcumsiances which rai^e the | 
tospidon of the Court, it lies on the 
merely to prove the execution of the wi* 
tbat It was signed by the testator, but 
evidence which removes such suspicion 
the Court that the testator knew and a 
contents. When there eaistver; material uiderences 
between two Wills alleged to have been executed by a I 
testator within a short interval, that is a circumstance 
calling for explanation and that is a matter which the , 
Court may legitimately take into account 
whether the later will represents the • 
voluntary art of the teuior. If the 
attending the execution of the second «i * 

the party lubstantully benefited by the 
have had tome share in bringing it aboo . 
lying him Ir proportionately heavier and ihelea>r that' 
the Court is entitled to expect from him, if he desires to I 
sustain the will, 1$ that there should be a frank and full I 
disclosure of alt material circuntstaocev. The mere fact | 


of mind It practically left the bulk of the pvc^ieity to 
his wife who was al<o given authority to adopt On | 
2—9—1930. he executed another will which altered in 
very ruaterial particulars the dispositions made in ihs , 
earlier will The dispO‘itionS in the laterwill were more 
favourable to the testator’s divided brother who was | 
found to have taken a prominent part in getting it ezo- j 
cured and registered, and less favourable >0 the wife 
who got only about a quarter of what she got under the 
eartier'w ill, while the bulk of the properly went to the 
divided brother. The authority to adopt given to the 
wife under the earlier will was not found inthe later 
will. The later will also increased the bequest m 
favour of the sister of the testator and made fresh be- 
quests for the first time in favour of comparatively 
remote relations of the testator It appeared from the | 
evidence that the testator at the lime of Che registration 
of the second will was so weak as to require assistance 
in order to sit on bis cot and also m lying dovm after , 
the signatures were affixed in tokeri of registration The I 
testator died within about 40 hours of the registration | 
and he had been suffering from a sen 


WOEDS AND PHEASES. 

I least two months. Only one out of six attestors was exa- 
mined by the propounders while Che writer was not 
examined. 

Utld, (1) that the important changes brought about 
within a short interval of time by the later vm]] legiti- 
mately gave ri-e to suspicion as regards the later will 
and that it was impossible to regard the registration as 
being equivalent to proof of capacity lor making the 
will; (2) that the failure to examine so many of the 
riter made the suspicion 
much stronger than it 
at there was no sufficient 
with the finding of fact 
ence of a sound disposing 
Wished. {.Fanirang Rmo, 


I ~ -Reiecatiffn—PrttumpUon— Non-producUon «f 
I onftnaJ byprotoundir 

When It IS show n that the will after execution w as in 
the testaiof‘'s possession and after his death the original 


dtath of testator— Infeytmt of revoeahoH—lf tuslt/ltd. 
When a person has executed a solemn will and got it 
registered, in the absence of any evidence or ciceumstan- 
... -I. — • ..i._ u ... J... — J that person 

stifiable (0 infer 
original is nut to 
the death of the 
7velu Mudahar, 
lARAYAN 

2117s nOE, 57. 

" Teitamsntary eapaeity—VnseunJnets of mind- 


rest 

The test of a person being of unsound mind in a legal 
sense is the existence of delusion or a belief in facts 
a belief 

' n m bis 

oncvives 
xistence 
where 

• . be u 

itly rea- 

soneu ouiut (iiai LuiiLvpiiuii, sui.ij u paiieiii is said (o be 
under a deluiaon m a peculiar half technical sen-e of the 
term and the absence or presence of delusion so under- 
stood forms the true and only lest or criterion of absent 
or present insanity (1826) 3 Add 79. Ret on Mere 
eccenitfa^or caprice however is not enough to const!! 
tute mental unsoundness unless it is associated with 
some sort of delusion (S fC Ghost a'tdBfC .Muihir- 
tea, //.) Suradhani Debva v Rau Jacat 
KISHORE A I E 1939 Cal 379 

WOEDS AND PHEASES •‘.ks«et> l.iH by a 
Court ’• See C. P CODE. S 73. 

— — "Auratha” or ‘'Orasa" child in Burmese Buddhist 
Law BUDDHIST law 1936 Bang J,S 541. 

•“Aulhonse" 7rr COPYRIGHT ACT (19|1), S 1 

C2) 1939 EaagLE. 121. 

■ ■ * *Dute of realisation." See DECRCE — CON- 

STRUCTIOS (1939) 1 II L J. 466. 

"Effectual" meaning of. See LIMITATION ACT, 

ART. l64 1939 P.anc L E. 606. 

■ • ‘Forthwith " SeeC. P. CODE. O 21. Rr. 84 
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Aiji^igag’Lah'^cs 1 

—““Import ’ S^e V P MUNICIPALITIES ACT 
(11 OF 1916), S 128 (1). Cl («i0 

1939AWE (HG)762 

■ Interests ” Sfe C P CODE O 21 R 90 

1939NLJ 2S8 
S.e alxo 43 C W N 189= 
68CI1J 5ie=AZS 19S9C 
" Justice, tguity anJ gcci tonstttnet—Mta 
Justice, equity and good conscience mean 
more than the tales o! English law so fat as t j „ 
applicable to Indian society and circnmstances in the 
country (ZJarir JC and T}ob>>,/) TaRACHAND 
KhimandaSs S\£D ABDUL Razar Shah | 

ZLE (ig39)Kar 422=18210 226 = 12ES 4= | 
A I B 1939 Slod 125 

— ■ ‘Lease'— Raijat" meaning See BENGALI 
Land revenue Sales Act S 

II I • 

Marfat '—Meaning of •• 

ACT— Licensee : • • • 

— — ' Mere skill' ireaning ^ 
noN or Gambling Act, s> 13 

— fiAaC'— Meaning vf 

here the entries in a ujai ^ 

amda/ii fkat darakhian (income of the fniit of trees) m 
certain proportions between the owners and the occn 
pancy tenants, 

Held that the word in the context meant ibe 
fruit of the trees and not the prod ' '' • 

Hans ra;» Tulsi . ' * 

— ■ ‘Prevailing rate “ See RE 
S 30(.») • • 

* — ‘Purnaha Santhathi’ — Me ~ *■ 

— CONSTRUCTION 

' Road" what it include* • 

Orissa Municipal ACT (VII 01 

■ Signature" — Meaning— Si 

rubber stamp— Sufficiency See E * 

TION PAPFR ■ 

— — ‘ Transfer by operation of I 
O 21, R 16. 

‘Usage* , meaning of S 

VENUE Code, S 83 

- ■' Uttaiadhikan’ (Benga 

STRUCTION • ■ 

"Warri^b — ' '' 

TION ■ 

■ ■ — Water ( 

EMBANKAIENT o yl> ilol/Vr.N •KIl 

■ — ■ Yak Jaddi" — Interpretation 

The natural interpretation of the term * yak yaddi” 
used in reference to Dholi and Rhonda tenures would be 
to restrict It to the des'endants of a common ancestor 
who had held the land (^Ram LmII,/) Zahakta 
N lALr ShibCharaN 41PLE 672 


stances of each given ca«e A pei«on made an apphca- 


ed and hence the husband was not entitled to claim any 
compensation ^Roberts C J unif / ) DAMJEE 
V Maunc Hla Sein a IB 1939 Bang 369 

S S-~ ‘Out of and m the course of Air employ 
ment" —Bus duter killed in accident tohen tratelltng m 


\tium and Atoaart JJ ) MUHAMMAD IBRAHIMS' 
Kamal Saheb 60 IaW, 796 (2)- 

1939 MWN I205-(1939)2MLJ 851 

8 5— Wilful diseiedienee of I’orknan^Siaiilitv 


' ■ » {iD—Railioay lYoriman 

travelling on footboard— 
LsabsUtj ef railiuay company— Bast /ndian Railway 
Traffic Working Orders Nos 356, 357 end 369 

A mistn employed by the East Indian RAdway Com 
pany was instructed to go from A' to ^ by train to do 
certain work thereon the railway and then return by tram 
to A" On hi* return Journey home, the mistry was not 
' able to get into the compartment as the tram was ever 
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■WORKMEN’S COMPEN. ACT (.1923), S. 10 
CTo«d«d. and vh'ile be was on the foot board, 

the train started and he nas pc'hed down b; some one 
from in«ide the comfurtment who®e door was open, and 


ZAILDAR. 

Section 12 shows that the pilncipal whe employs aeon, 
tractor shall be liable to compensation to workmen 
whom he did not immediately employ but who are em- 


foot boards was not an order expressly given or a tale j Where there is only an agreement by which certain 


— -3 10— // i/it rtftrttutla fra 

efeiingi brfert Cammtwaner 

S. 10 of the Workmen’s Compensation Act occqrsin 
Ch. H which deals with matters relating to wojkmM's 


to the proceedings before the Commissiorter bot only to 
the workmen's claim (or compensation against the 
employer The words ‘claim for compensation used in 
S. lO of the Act do not relate to proceedings before the 
f. • , . 1 . .i.„ — 


A.I.B. 1939 Kag. 106 
—8 10 (1)— ‘ Jntliluttd loilAirt tii matitki”-^ 

Meanmt af 

The words “msticuted wichm six months" in S. 10 (l) 


awarded to seseral workmen insolves a Sum of more 
than Rs 300. if the amount involved to each individual 
employee IS less than Rs 300 The rights of one work- 
man are not (o be governed by the conditions andcir* 
- ‘hough the cases are 
Manahtr halt, 7.) 

” •' 17 Pat 658- 

• ' 689 -SB R. 581- 

1939 P W.N 175-A IR. 1989 Pat. I 8 I. 

' “S 30(l)(a>— /'«<irr dam htld barrti 
hf hmttattan. 

Where the claim for compensation has been disallowed 


I L R. (1939) Nag 460-181 IC.920- 
11 RN 491-1939NL J. 90- 
AIR 1939 Nag 106. 


A C.J and OJaf^ahar L,atl, J ) ABDUL MaTIN | af—lVamsn, 

15IDES1 BaJWAR 181 1 C 460— HBP.B89— 1 Although women are not by la* excluded from appoint- 
1939PWN llB—WRat 658= I ment as Zaildar, the duties oiaZaildar are such as to 
5BR 581—AIR 1939 Fit 181 | render them, particniarly parad4na«hin ladies, un6t for 

^.Vk—Warkmcn empleytd iyea’tlradar — Z»o4» the post {Da>'s^n, F C ) KlIVN MOHAMMAD KhaM 

Jilf cf prtncifal—iVhenantet. v SaRDAR UlBt 18 Lab LT. 19. 
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ACTION IN BRITISH COURT FOR PRICE IN BANKER AND CUSTOMER 
FRENCH CUBRENOT (■ I ■ * * ' 

IN FRANCE — Payment ii ^ 

rency calculated at rate of 


at the rate of exchange ruling at the date of the «rU 
The p]ajntjHs insisted that the; ttere eninled to 
;CI05 6 4 tihieh vas the equivalent cf the 8,100 franca 
at the time nhen h; agreement of the parties the dein 

«r«» ♦ mntaA 1 ••-r.r, tin rtnf 


wueu lue u«ut L>ei.4u ^ U4 

and (1922) 2 Ch 589, 
House of Lords given I ‘ 

ANNUITIES-^aer;/; 
ment efjC^OO ' elear «f 
hut net turtax '—Relte 


deed of family arrangement was entered into under 
which the testator’s nidow charged the residue of the 
estate (after providing for the annuities under the will) 
with the payment in addition tqithe mil trustees in 
pnonty to all others and as a first charge £500 each to 
thechildren 'Clear of eU deduchene far tntpmitax 
but not surtax'" The children who were entitled to 
certain reliefs under the Income tv ' • 

payment of tax, claimed that they w > • 

sums so recovered and the widow t e 

was entitled to the residue ctaimei i 

recovered should go back to iheesta 

r , a _ rtoiOl 1 All F R See i e sum o , 


ground See INSURANCE — ARBITRATION 

(1939)1A11EB 95(OA)*’66TLR 36= 

1839 W JT 26 

-Succesftte arbitrations under one cause of action 
~V alidity 

A clause in a contract provided that all disputes from 
lime to lime arising out of the contract shall be referred 
lo arbitration The mercantile custom to decide first 
the question as to uhether or not a particular parcel of 
’ ected before going into 
h might arise upon tbe 
d is a convenient one 
• possible clsim before 

ance A second claim 


•vRBITRATION ACT (1889) S 4— De/Vwa'ewfV 
(uttor ge/linc action fut tn ceunset'e list— If 
<p sn tie proceedings barring an applicetion for stay 
, uf prtetedingl 

Arbitrstiofi Act S 4 provides “If a party to 
a submission commences any legal proceedings 
In any Court against any other patty to tbe 
submission any party to such legal 

proceeding may at any time after appearance and 
before delivering any pleadings or taking any other 
. r , i-r. 


I 


^ of her cheque her 

f . ent In cash 

. is not entitled to 

• the damages are 

coutd not, by the exercise of any reasonable diligence | alleged ana proven as specui uauiages and pleadings 
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1 BANKEUPTOY ACT, S. 2' 


Uioold Lot be allowed to be amended at a Uie stage. I notice, Rt A JUDGMENT DEBTOR ; Judgment. 
Gibbons r. Westminster B\NK, Ltd. * • • 

LB ‘ ‘ ■ 

BANKEirPTCT- 

tng (rciilBT d , , ■ . * * ' 

tlvtUilt ft trediU'r lU ad of iHiclttntf. 

A petition /or adjudication was filed on 11th January, ‘. 

1939, Ij a creditor based on a deed of assignment dated 
9lhJaE0arj, 1939, in farour of trustees and creditors. 

The assigcment conferred power on the trustees to carry 
on the b-sire<s and erepio} the tru't propeity lor that 
purpote. On IChh January, 1939, the trustees sent an 
order to peutioning creditor for sets of furnitures and 
one set was deltrered on IDih January, 1939 and the 
other two on 13ih January, 1939. A partner of the 
firm of petitioningcredilors with their solidtor attended 
a meetirg of the creditors on 12ih January, 1939, which 
was adjourned to l7th Januaiy, 1939. Immediately 
after the adjournment ihe petition was sersed on a 
debtor. At.the adjourned meeting on l7th January, I*' . 
the crediton present without dissent from the petilic 
iogcreditors agreed to lease the carrying on ihe bv 
ness With the trustees pending a full meeting of ciedilOrs 
to be called on 2-lth January, 1939 On IVib January, 
notice of neetiQg was sent to the creditors and the nos* 
tees tent a serend order for furniture The petitioning 
Creditors delivered the furniture on 21st January, 1939. 

On 24th January, 1939, the trustees sent a chegue for 
their fi/st order. On 24lh January, 1939. a resolution 
approving the appointneet of Ihe trustees to act under 
the deed was paued by the majoiity. Petitioning ere* 
duor did not vote on the resolution and later moved a 


BANKSUPTOY ACT, S 5 iS)~Rdi/to,„„g en- 
ddtr fntr to afpoiHlment of trustees under deed of 
airtenmenl—VaUdsly of fetstion based on the deed of 
astsgnsnent. 

Thepetiiioningcreditors who were privy to the pro- 
ceedings appointing trustees under deed of assignment 
should not take advantage of a situation in the creation 
of which they were themselves acquiescing parties. The 
case is one in which under S 5. sub S. 3 of the Bank- 
ruptcy Act. I9l4, no receiving order ought to be made 

la re A Debtor [No. 3S2 of 1938J . Ax parte The 


— Sb 26a&lil08 {Xy—Jurtsdtetsen to rebear and 

Tdteto—lf terminated by dtsekarge in baniruptcy— 
Diseherged bankrupt— /urisdiehon of BonkrupUy 
Courtsto moke binding orders on. 

On 30ih June, 1936, the debtor applied for hia dis- 
charge At chat lime the receiver made an application 
under S Si (2) of the Bankruptcy Act for an order for 
the payment of a portion of his salary by the debtor to 
the trustee in bankruptcy In the discharge application 
It was found (i) that the assets were insufficient to pay 
‘ snhia 

On 


the petitiomng creditors to rely upon the execution of 
the deed of assignment as an act of bankruptcy Re A 
Debtor (1039) 2 AU E.B. 338 (O A ) = 

160 LT 443^65 T.LB 620 
~ As«ignment of, afttr-acqui ‘ • 

if effective against trustee See C • 

noN. (1939) 2 All. ■ 

108 LJ (EB' , 

56TLP. • . 

- Creditor's petition — .S' 

bankrupt proceeding out of fur 


\yy— Bankruptcy notice founded 
Competency 

Where the judgment-debtor so 


m the ludgment— 
ight to set aside 


.. w .. The 

application by the receiver was ordered on l7th 
December, 1936, directing the payment by Ihe bankrupt 
a sum of ;^312 annually during the bankruptcy to be 
continued moniKly until the Court ordered to the con- 


I paid. In fact the bankrupt continurd to make the pay- 

■ the order the 

an end when 

• epajment of 

' t to the dis. 

ilication the 
jurisdiction 

[to make it a condition, in granting the bankrupt hU 
discharge subject to a suspension that ihe same be with, 
out prejudice to an order to be made under S. 51 (2) in 
. -- .1. , .'the 

■ tied 


not prevented *from becoming the basis of a bankrujrtgl eB« 


I eSecteve, and (iii) “Duriiif bankruptcy" ' 
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COMPANY. 

■ Campaniit Act (1929), S. 75 — Ri tttut ' ' ’ 
titrei—lf date of redemption eoutd be pottpc 
1 he debenture" which are re issued or the d 
which are issued in their place, must contain • 
provisions as to redemption as the original d • 

which have been redeemed ANTOFAGASTA 
AND BOLIVIA Railway Co., ltd v. Schroder, 
TiRAKs AND Waterhouse. 


^ CONSTITUTIONAL LAW. 


I direetorebf rotation 
I Tlie arbcles of a'-snrrail.sT. 


LE 


I 0 


r 


Ctmpames A 

of property, rights . 
tracts of personal si 
The words of S 1 
to cover a contract 
(1939). IK.B 70. 


pect of non payment of rates— If "Creditor'' entitled to 
present winding up petitions 

Under S 170 a local authority which is in a position 
to recover rates is a creditor within the meaning of 
that section and IS therefore entitled to prese-* 
petition for winding up of a company. Re ' 

BOCKS ~ 


**•*'' ' ■ I) and 

• tcA \ihe 
^ of Ike 

\ company and to tokom return of capital was assured in 
I 21 yean— If offmee under S. 356 sub S. {\)—Igno 

I ranee fiat syiltm was unlawful— If can excuse eonse- 
guenceof gmlt 

A company through canvassers from house to house 


All (xsojj, o. *na»*e 

•"Notes issued within sit months under 
executed more than six months before wm 
Validity of charge See Sale OF GOODS— 

LIEN. I<.B (1939) A vu imI 

— -Contraet of tmploymeut of Managing Dtree 
ter for 10 years —Implied term —Alteration of 
arltelet nving fowtr to remove director— Exeretse of I 
power— Ljaiility of eempany for breach of contract I 

The S r. comoanv acreed bv contract of 2l«t ' 


IIS constituted an odence under S. 356 sub* 
though the appellant, a director, did not 


I COMPULSORY ACQUISITION OP PSEMISSS 
\— Subsidiary company earryrtig on busineie in tame 
prennut— Parent company— Whether entitled to the 
eompeniatioH 

liie parent company which had let out the premises 

*0 • AM A * A .. / . 


Ifeld Mathnnon and Goddtrd Lj/.fSir Wilford 
Greene, M.R , dissenting) granted that a company 
cannot be deprived of its right to alter its articles 


X, li aaovCA^*- \ Vontimen Itgiilature— Effect onx/alidity 
L E (1939) 2 E B. 206 = 160 L.T.S63= By 1935 four adjoining Municipalities in Ontario each 
6STLE 611 = 1939 WJf 135 ^ of which had raised loans for local purposes on deben 
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OONSXrrOTlONAI. LAW. I CONTEAOX. 


XI90 




each of the Mumapalilies by the imposition of tales on 
the rateable property in the area comprised in the 
re«pectneold Manieipihties. By amending Act of 1936 
the Finaoce Commission Stas abolished and its duties 

transferred to the t' -• *' '' ** ’ 

Oatano. Similar prc ■ 
utility commissions. 

by penons outside the , , • 

the provincial legislation and the authority confened in | of representative institutions 


Groan so far as aas consistent vrith the terms of the 
cesMOn to alter the existing system of law though until 
snch interference the Ians remained as they were before 
the tenitory was acquired by the Crown. The principle 


! made without the ri 


outside the province. 

HtU, the province h« exclusive legislative power in 
relation to Municipal institutions in the province [S. 92 
(8)]. If for strictly provin'ial purposes, debu may be 
destroyed aod new debts created, it is inevitable that 
debtors should be affected whether the original credi 
ton reside within or without the province The pith 
and substance of the Ontario Acta are tnat they are 
in relation to Blonicipal institutions in the 
province and so the) are tnlra vtra. As to tbeir 
affecting the public utility companies, they will be justi 


Htld. that Malta is a colony acquired by cession, that 
It IS subject to legislation l^ the common law preroga 
tive of the Crown and that the Letters Patent of 1936 
issued after the revocation of the Letters Patent of 1921 
yMtMntravtret and legally enforceable Sammuts' 
STRICKLAND LE (19S8) A.C.678. 

ooKSTiinxioK or colonial Elan 

I 00VB,T5—Tr$iiidati and TebBzo—"Aitthg Judgt" if 
I '•fuitna Judge'" af Ike Supreme Court eapailt of bung 
member ef Court of Criminal Appeal— Effttt of ordt- 
\ naneet. 

■ Judicature Oidioances of 1880 the Supreme 
Trinidad and Tobago consists of a Chief 
nd three puisne judges. There was provision 
dtnance for appointment of acting judges 


ing the provisions as to legislative po 
the British North America Act, 1867 
that though the Province had the powi 
marketing and produclioii of natural 
lition in que'tion encroached on t 
Dominion. 

Held, on a construction of the j 
Acts, that the substance of the loca 
the particular busness and that 
merely because a licence fee was I 
the«ystemof taxation reserved ti 


1939 Wjf 196(P.C.J 
award— Action an 
contract— If barred 
•nls~ Jurisdiction of 


the defendants con* 
I .V-. .v„ — . -• upon which 

• represent the true 

■ uid be entitled to 
* • ' . nded that because 

, , ' • aded by arbitration 

• ■ ' ^ have taken some 

-Ceded territory— Prerogative of Crawj /.» /e/ii- I course of suggesting that the question of rectifica ' 
■Grant of repreientative inititiilioni — I abo should be submitted to arbitration or an i 
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CONTE ACT. 

dent action bronght, therefore, in some vay they are | 
precluded from patting forward this plea The plamiifi I 
raised a plea o( estoppel a]<o I 

(l939j 1 All ER 662 (Ch D), tf - — ' 
that IQ regard to a particular point, th 
were m agreement np to a moment wl 
executed their formal instrument, and thi 
instrument does not conform with that commcm agree 
ment then this Court has jurisdiction to rectify 
although It may be that there was, until a format lastm 
ment was executed, no Concluded and binding contract 
between the parties In an action upon the award the 
defendants are not precluded from putting forward the 
plea that the agreement doss not represent the true con 
census of the parties on the facts the defendants were 
entitled to have reclifi^iton 

[affirming the decision ''t c « rioiov 

1 All E R 662], the claim for 
the scope of the submission to 
facts there was neither estoppel 
would bar the claim of the respo • 

Crane v hegeman Harris co Inc 

, (1939) 4 AU C B 68 (C A ) 

Arrangement far ihipminl ef aranget ta platnhff 
a irater at Ixndan, reduced ta writing— /f t’rm at 
ta merekantaUe fualiiy uAtn tie eranget arnfeJ iit 
Landau can te implied tn the eantraet, ta give Putt 
Heit tffttaey 

The pUiotiBs had acted as brokers for the defendants 
on the terms that the defendant would ship and after 
shipment woald draw upon the plaintiffs for a certain 
earn per case of the oranges shipped 
advance made by the brokers The 
be sold after their arrival in London • 

for shipment of oranges a letter cc „ , 

arrangement was written by the defendants to the plain | 


f/e/d, ID the circumstances to give business efficacy 
to the arrangement a term that the goods should be in 
«uch a condition as to be saleable in London most be 
implied into the contract BROOM r PARDeSSCO 

OPERATIVE Socirr * 


CONTBACI 

shipowners for damage caused to the goods admitted as 
dueto (be Captain’s negligence in navigation 
^e/J, the proper law of the contraa is the law which 


failure to comply With S 3 of the Newfoundland Act 
On a true construction of the Statute, S 3 is directory 
and not obligatory and failure to comply with its terms 
does not nullify the contract contained in the bills of 
lading {TAe Tcrni, (1932) P 78 not followed ] Even 
on (be footing that the bills of lading were illegal, the 
respondeat would fail either because it was a party to 
an illegality avoiding the contract or alternatively be 
cause the contractual exemption could not be ignored 


- Building cantraet— Architect plaeing order with 
tub eontraeter— Privity ef confraet with owner efiutld 
mg— If etUbittied 

RGB an architect placed an order with the plain- 
tiffs ostensibly on behalf of the defendant pnrporiing to 
pledge the credit of the defendant The plaintiffs 
claimed the costs of the work and materials from the 
defendant 

Held, on a construction of the standard Ibuilding con 
tract, there was no privity of contract between the build 
ing owner and any nominated sub-contraetor and the 
nded to have any authority to 
credit VjGERS Sons Co v 
(1939)3 All B.B E90(SBD}. 
■ C i h eontraet for Purehtte of Umber— Intu 
ranee— Inereate ol Premium (aeeording ta rate* fitted by 
enng war ritht ta be for buyere 
tar go m Sp^nitk thp {then belle 
• habit for mcreated intura/tte pre 
cret on of underwriter. 
act for purchase of umber there was 
an inbuiADce clause providing that any ircreass in pie 
DiioD) payable for covering war risks (according to 
institute war and strike clauses m force at the lime of 
attachment of the lusurance) in excess of prevailing 


—— Bill af lading tttued from Newfoundland pro I 
tiding that eontract tiall be goierned by Enghtk Law\ 


premium rate, 

Held (he buyers were liable to pay only the scheduled 

t~„— ~ nnd there was no special schedule rate 

The sellers were not entitled to ship 

• ging to a belligerent Onto OSAKA 
R& Co 

(1039) 4 AU B. 88 (KX V ) 

ntraet for tale ef pepptr— Contract in 
"f general produce broAtrt astaciotion 

• that en teller admitting failure to 

• the buyer thould invoiee bad 

r -■ , ‘ > ojgenng 


•ral Pro 
e follow 
may be 
ion that 
■ contract 
niract to 
» fixed by 
contraa 
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COHTEACT. OONTRACr. 

pr'm and invoicing bacV priK to be paid incashvUbin Canadian Legislature making tender of notninal Or face 
seTCn da}a . . . . ** . . If before the maturity ofany amount legal tender in gold clause obligation, 
contract either party liable on the face thereof shall Htld, the bonds were not contracts for pavment in 

■ ' mount of which 

• ■ ■ tling at the due 

* ■ ■ I of the Standard 


the ma)oritj view in Zjiiteaiter t Turtur 6* C » , LtJ., second one be in substantially identical words Gold 
(1924) 2 K.B. 2J2 and La«,f V CruJe fiuUfr Clauses Act, 1937 (Canada! inu«t be confined upon Its 

Ce , (1912) since reported in (1939) 2 K.B. 173 as foot* true construction to cases where the action to recover 
note to this case, and (he amount due is brought in Canada and is not intended 

that though the seller wa: the defaulter the to have any application, when the action is proceeding 
buyer was bound to close by invoicing back the con elsewhere. The act cannot be held to dimmish or 
tract to the seller at the price and weight to be fiaed by destroy the rights of an English creditor after be has 
arbitration under R. 9 (/) rotwithstandinj • ’ • •. 1 1 . . 

seller had become insolvent before the matur 
contract .Ca it. .» .« , 

given. ■ .... • 


..J. 407. 

— ' —C{nninftletitt—VHtyl« <xtriiit dut tart and 
tkiK^/mf/itd tondittan, 

A suit of clothes of the plaintiff was cleaned by the 
defendants. When after a time the plaintiff put them on 
for four or five days he had an'acate attack of dermatitis. 
In an action for damages, after finding that by some 
mischance or accident within the control of the defen* 
dants the (uit got Impregneted wub some {riitatincsub 
stance which set op the plaintiSs'dermaiiiis • 

plamtifl mtt<t succeed MAYNB v SilveRMEI 
RERS.Llo. (1229)1A11 

— ^-Cantlruttitn-^Flrtl merifaft ftlJ 
inttmt teupani—Centlrtitfitn—Gefd Clauut 
{,Canadi')—AffUcabilily te Entltth trtdtUrt 
cantmtnitd aetten prtor tt faistngcf A^t—Pr 
on timtlar band — Judgmtnt by dtfaul' \ 

optratu at utappil 

The suit bonds were part of a se- 
bonds oi £10Q each (all ui, Che «ame 
issued by the appellants on August 1, 1884 The tele 
vant danse was — The company for value received 
hereby promi«es fo pay bearer or registered bolder on 
August 1, 1934, the sum of i 100 sterling gold coins of 
Great Britain of (he present standard of weight and 
fineness at its agency m the city of London, with interest 
thereon at the rate of five pounds sterling per centum 
per annum payable semi-annually • • * ♦ on 

presentation and surrender of the interest warrants or 
coupons hereto annexed as they severally become doc" 
Each bond had interest coupons annexed thereto in this 
form “The company will pay the bearer two pounds 
ten shillings sterling at its agency in the City of London 
or its office in New Brunswick on the first day of • * 

• being six months’ interest on its first mortgage bond 

No Coupon No 100 for six months' 

interest payable on August 1 1934, was annexed to each 
of the respondent’s bonds. The other coupons had been 
detached On another bond of Che senes the respon 
dents had obtained judgment in default of appearance : 
and defence by the appellants declaring - 
and interest were payable in gold The pj 
concerned 992 bonds of the series. After 
trial Court Gold CUoses Act, 1937, was pa 


LE (ieS9)'AC l(HL)-16o'l.T 137- 
65 T L E. 260 - 1939 W.N. 8. 
■ Centrait et ttrvitt gottrntd bj luriiihlavf— 
Ptnuon and lalery—tyi/titr feyablt i« 'gold pound!' 
^Uatondtiional ffttiplt by firrploytt for turn of Palast' 
mt pound! for balance of talary—ff a releate wkiei 
txttnguiiht! the eUttn, 

The respondent a pensioner of a Bank in Turkey 


their employees in Balastine at a fixed rate did not con- 
stitute an admission that salary was pajable in Turkish 
gold pounds 

Held, following (l937) A.C, 260, that the respondent 
was not entitled to be paid on the gold basis 

Held, further, the unconditional receipts signed by the 
respondent for “sum of Palasiine pounds, etc, for 
balance of salary” for a period, IS clearly a release by 
whicbhisclaim was extinguished and he can no longer 
renevrit. OTTOMAN BthK i> MENNI 

a039)4A11EE 9 (PC). 
— - .Contract to procure enploymml et yearly salary 
—Applieahllly of itatute of frauds-— ITrifing ifneces 

The two defendants agreed that, if the plaintiS would 
terminate bis existing emplojment they would form and 
register a new company and would procure the nlaintig 
an appointment as sales manager at a salary of x350 per 
annum In a suit for damages for breach of this con. 
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OONTEAOT. t 

AV/t/, the contract was one which could be performed 
within a year and therefore did not come onder the 
statute of frauds [(1938) 4 ER All ,311 reversed on 
the facts ] VERNON r, FindLay. 

(1939) 2 All EE 716 (O A )«55 Tl E 713 
~ —Damazei — Agreemtnt U trampart pletnhfft tree 
tar and teraper to worktpot by a named lUamtkip and 
for same portion by land— Delay in tke transport by i 
the ship oivingtodi^euliy sn land transport to rtath\ 
shtp—Measure of damages for loss to plaintiff of ue of 
maehntry^TtsU I 

Where defendants undertook, to transport certain 
tractors and sc 
(contractors) 
transporting 
macliinery we 
the plaintiffs c ^ 

the machinery by the delay, I 

Held (after discussing the rules of assessment of I 
damages in torts and contracts ^ >- «. I 

law), the plaintiffs can recover 
as best as the Court as a jury ca 
^ the machinery as it would 
workspot during the period of c 
fact of the rarity of such machinery aim tropossiMiiiy ui i 
mitigating damages by hiring other machinery has also 
< 4V« the 

Sun 

. .. 


CONTBAGT, 

*> MAURITIUS Government 

(1939) 2 AUBE 178 (PC) 
•“ Exceplient clause^ 'Hormal working of eon 
traef'—Cemmitments under ether eontraete if can be 
eenstdered 

I In a contract for supply of coal to plaintiffs' ship 
' there was a rtaase which provided 'In the event of any 
cause or eircumstance b^ond the control of the sellers 
and for supplying of whatever description and where* 
soever occurring which prevents the supply, etc , of the 
coal contracted for or the riormal working of the con 
tract, the sellers shall be entitled to relief from all obh 


In an action tor tne return ot tue aiiiereiiLe in price 
Held, the sellers' commitments under other contracts 
with other buyers can be con»idered in con'truing 


• ••ffe^liall pool-~RuUs tn entry form making it 
bmdtngtn honour only and net legally enforceable— 
Validety 

In an action to enforce a claim in a football pool the 
defence bfvond Duttine the plaintiff to proof of various 


'uth!litl\Trepslerid ‘holder— If tn eontrael or tort ( Coald^haw do right to because he accepteu^u 

In or About September, 1929, ceitam ' “ i-- 

authorised by Ordinance No 14 of 1929 were • 

be Issued by the Receiver General of Maunt . _ ... 


' of skip— In, possibility of 
Placed aeroii a river on ac 
t broken through later and 


*rs claimed the ship 
I asserted that the 
d September and 
the master In the 


solely upon alleged breaches of contract anti that the I arbitration the umpire founu lue charterparty was 
appellant should not have been non suited, GUERARD 1 frustrated on 3rd September, and neither party had any 
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CONTBACT. 
cUim against the other. On a care stated the Coatt 
kelJ, (l) the qaenion whether or not there was fni» 
tration on the facts asfoandby the arbitration was a 
qnestion of law to be deaded by the Court, Thepto- 
babiUties as to the length of the deprivation, when the 
event arises which is alleged to cau*e the frnstration and 
not the certainty arrived at after the event are material. 
The empire basing found that the probabiiilies were 
that the ship would be kept op the ns * « » * . 

an indehniie period the contract is f 
subsequently the Japanese were able 
the booTi. CoUkT Line. LTD f. 

IhCORPORtTfD. (1939>3AU. EF ‘ . ! 

-Frui’ratien—CcHlratl to f 

ckargid en tilirf—RiJHcticvt > SVi. juuu | 


CONTEACT. 

the stale of aSairs, Without the default of either party; 
but this implied term does not operate so as to avoid the 
contract ai iNilie, This doctrine of frustration rests on 
an implication arising from the presumed intention of 
the parties. The presumption must be a necessary one 
and not inconsistent with any express term of the con- 
tract. On the facts, as in the contract of hire of tele- 
phones by (he defendants, other premi<:es besides the 


vf frtce per pound 
ptni up tht off'tr'’—If 

,ly expressed, in that the 
t was oSered per pound 
plaintiffs who could not 
(hat offer contained the 
jped up the offer” there 
Iartog V. Colin and 

3 A 11 EB. 66 e(EBD.). 

ing iibt-^ForhiaranttU 
far geed censidiralitn’- 
'tettgn foctetttt and soetal 

A# ./.me 


as personal earnings necessary for the maintenance ot 
himself Ins wife and family 


dants soaal club and trade protection socieites 


" At last 


reduction in salary was a change in an es<ential condi* 
tion, the continuation of which must have been conlem 
plated as the basis of the 
the circumstance., had be 
trary to public policy to e 
bankruptcy the security 
surrendered. KING *■. F 
(19 

103 1/ J. (K.B.J 

160LT.484 = E 1 ’ 

ffirt of telephones on certain premises for 14 
years— Contract eonlemplaliiig transftr of snstaljatton 
to other premises also— Destruction of orsgsnal pre 
miscs Sy fire— Liability of hirer for default. 

Where, from the nature of the contract, it appears 
that the parties most have known, from the beginning 

that it could not be fulfilled onlet 

fulfilment of the contract arrived 
cified thing or some particular st 
or continued to exist, the contract 
strued as subject to an impli 
patties shall be excused from f' ■ 
ease, before breach, the contrac 
from the perishing 0 / the thing 


was ouiameu II IS iiuL uiik .u.. 

A promise to refrain from reporting to turf club com- 

■ * ' . — But threats that 

itify members of a 
ties are threats to 
a creditor is not 


whtek director wss directly or indirectly interested— 
Dsreetor'e nominee leasing to company and director 
indemnifying lessor who teas to account to director— 
Lease if tmd 

The Railway Act, S 121, provided that "No person 
who IS a director of the company shall enter into, or be 



”99 

C0>JTEACT 

£ed S in respfct of all liabdity as lessor, and ^ was to 
acawnt for all the receipts to Z> 

A'r/J', D wa« •'* t.« • j . 1 .. 

co-i ran was v . ■ ■ . ■ 

REtL TRUST' k 

CO 
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' “ >tfiea If cmiar ter frauJuieni mxtrtpnttnta 

tien — Resatatio la integram— JV»y«V »/i 

rai/r<-/ ezai'tr, tf bar tt rtmciy 

The vendor of certain shares was indsced to sen thm 
by fraodttleat nu«rcrreseBtatiocs on the part of the 
V3nde“ as to the financial pontioa of the company 
a darn by the vendor for nrasaos 

»fce T<nde“ is entitled to bare the remedy by 
way of reci«ion and also rttlxtuiio ih iwf/ynrM and the 
vendee’s dealings with the fruits of his fraud cannot 
provide a bar to res*itntion SpENCE r CrawfOrD 
(1939) 3 AUJ5 E 271 (HX.) 

■ ' bfa CattJtat! /ar 

a pr^tuitf e/ £263 16 10 farafte at lO' setri/fiaa 
relireJ ifr~^txt~^jjrmrxxt fcr tar*i rrtelt— Claim ftr 
mmtdteit faymtxxi cf l.laxut e/ irlVe am-unt — Em 
ferte* '■xti'y 

la a daim by an e*-«mployee for immediate recoverr 
of the whole of the gratuity which the employer a 
Borough Cotincil had passed a resohiuoa to pay m 
weekly insulcsentv 

Held, the resdatioa is cot a grant It does ect 
create nor *npp1y evidence of a contract and tt imposes i 
00 obligations on the defendant. As to the cootentioo 
that the natate provided * a gratuiy" and the repots too 
for weekly payments of the amoent is ultra exrtt, 

//fid, a gratBitypayab'e in innalmeBts is not «eeer»l 
gratntties and in any event by Interpretation .Act 18$9. 
<iogn'ar la lades plaral HOUjOKaA r POPLaR 
BOROCCU COCNClU 

(1939) 4 AU E B IfiS (E3 D ) 

■ - Eatratni ef tradF“~Ceftnaut ni ta fraetxtt as 
taltcitsrsxstXisx 15 rniltt efShtttrSH ct any txxnt tXert 
afUr^tf emt’rfuil/ 

In 1933 a deed for defenda 
pJaiDtifl was ««cs:*ed By it i 
covenants on the part of the 
‘'•overants that hewiUnot a' . • 
ti«« as a «oliator within a radi • 

Town Hall Hanley or «o icit any client of the *oKcHor 
(plair i3)” In 1937 Ja y the defendant left the plain* 
tiff’s employ and in 193S being by the time an ad 
KiUed ^tici or proceeded to «et cp his own practice lo 
the next 'treet Pla ntiff therecpon ooramenced the 
a'tio'i to erforce the restncave covenant 

//slJ, th- combina ion of a restnc’ion over an area 
so great as a rad ns of l5 mL.es and a restnctioo which 
is to extend dnnrif the whole of the life of the defen 
dint IS far berond anvlhing which may be «aid tobei 
reasonaWy necessary for the protection of the plaintiff 
Therefore th' covenant is invalid and cannot been 
forced DiCKSON c JONtS. I 

(1939) S A1LE.E. 182 (Cb D ). 
——Sale of good,. SALE Or CoodS. 

' — —^Su^t f Yfx cnS ferngn ltxill^t‘xr~Efe t an \ 
tuf-rctaliltty 


I be an act which the contract requires to be performed b 
. • ' '7 the act must have ben 

■ • - ‘ * present contraacothiag 

• ■ ■ ;« sierbngfor payment in 

' “ . IS DO impo$<iblity of 

■e « ■ . IS entitled to sacceed. 

• • ' : » ' * Hungarian credit 

Bank. (1939) 2 All. E.B. 782 (K3J) ). 

tASrmed by the Coart of .Appeal. See KLEINWORT 
ftCo r D.NCARlscHEBAUHtroLLE Industrie ETC 
(1939) 3 AIL E.B S8(C.A.)= 
L.B (1939) 2 K3 678 

' ”■ 'Work dent at refuest ef a ferserx — Qaantnm 
inemit — tetter ef empress guarantee else gxienlytiat 
p rsan — // afeets tie mgit te qaantam nernit 

A hnsbud a person of no safastance made a contract 
With the defendants to pet cp a shop front to premi«ea 
Wh h belonged to bis wife making defendants believe 
that he was the owner of the premises On di<covertcg 
that ibeho<haAd wasa ssaix cisso sreass ard the pre- 
mises belonged lo ibe wife thedefendan's refn«ed to do 
the work. The wife then gave a letter of gaarantee 
And asked them to proceed with the work la addition 
to Ibe Fcm covered by the guarantee some addiiicna) 
AmCfitits were dae as fuantum xnerust 

the letter was a ssCaent meiroraDdco m 
WntiDg and the wife was liable cnder the gaarantee as 
%rell asfor the *c5* dee over ard above it as fxiamium 
•xeruxt EDMONDS & CO . LTD r FaGIN 

(19S9)SAUS:B 974(ELBB\ 

COKTEACrr rOB tee SAU: or IAJS'E— ze/'er 

iy defendant te kxs tidxtttar-^lf sufi ttn‘ as a mewtS’ 
ranJtxm in wriri«/ 

A letter by the defendant lo bis scliatorv refeniog to 
the agreement for tale of the pfopeny being one wntien 
not for the poipose of obtaining legal advice bnt in 
answer to an inquiry by the soliaton to inform then of 
the fact that be had agreed to <eli the property in 
question and so not pnnleged is a saffiaent memo 
taodcmol the contract. SmiTH Bird v BlOwer 

(1939) 2 All EE 406 (Ch P) 

• • . AS CONTEOLLKB 

• me eieary Statute tf 

sa‘le—7'erwitMatian ef 

e service of a ctnemaio 
graph group, wbceo parent company went into volnrtary 
liqaidaiKin and on December |6 1936 the defendant be 
Came the parent coirpany and the plaintiff was engaged 
a* assi«*ant theatre contrcller in London He never had 
a wnuen agreement. In Jane 1937, the plain&ff vras 
it>ld that be was to te appointed controller of all the 
derendast's thea'res and his remcneration was to be 
^TOOOperasnam and he was told that the new service 
•nay be for two years Plaintiff ccotinaed to receive the 
A4d rate of salary and was told that the arrears of salary 
Would be paid at the time of redcang the ai gi eement to 
wnting lo 1937 ccotrol cf the company passed into 
oew bands and the plaintiff s *emces were terminated 
v*ith a month's notice. It was contended that the eont 
ract was noenforoeab]* by reason of the statute of 
Frauds 1677. S. 4 and the plaintiff could not erea reco- 
ver the procer remcneraooo for the work he ^a^d^t 
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COPYBIOHT ACT (1811). Ss. 6. 7 and 10— In. 

dama^tt fcr een*rttan una ' , i • 

cumtUahtt er alttrnahte— - ■ ■ 

eemmeiuetntKt af tra<ieJtn^ • ■ 

eeHitilnlef — Heuurt ef dat , 

The plalniiSs are the ov> 

Iwoi ‘ Heating and Ventnattng*' and neitndanU, tbt 
pabtUhera of a book “The Modern Practical Plaratei’*. 
The defendants admitted that portions of four sheets of 


I CEIUIKAIi TRIAL. 

' ' ' le Finance BUI 

' • , SQCh deed seas 

■ ■ * ■ income tax open 

lan irrevocable 

• On May 20. 

1 * March 2, 1936, 

an indorsement beating date April 21,1936 canctlling 
the powers of revocation and confirming the deed in all 
other respects. In June 1937, on behalf of the son of 


unuiug iiie puce ci lueir cumpieie vrurK and tnen attii 
buting to the pla'mtifl's copyright some portion of that 
price but was the vatae of the plaintifi's work to the 
iilamliffs as contained in fmi' tlieeM rat tK» h^jr.nv 


rtlerenee to the value ol the whole volume Ibe proper 
lion was to be one-tsentieth.) 

/^rf^,(l) that the remedy of damages for infringe 
ment provided by S 6 and the remedy of damages for 
conversion provided by S, 7 are not inlaw mutually ea 
elusive and that the plaloiiiTi are emitted to recover 
under both beads; f2) that the three years* limitation 
provided in S. 10 applies to a claim of damages for con 
version under S. 7} (3) that the act of conversion was 


in flub frimuta far lettmg vitth book makers autsidt“ 
If uuni Ike premises far betting purpasts. 

The mere nse of the telephone m club premises for 

V . .< . • . , - J. ... It.-. . 


—— Habitual triminol— Charge of -- Halurt af 
praaf. 

ATr/^.tbenecevsity for proof of a charge ofbemgsn 
I habitual criminal ought to be insisted upon just as much 
as in any other class of case indeed if possible, more so, 
and the necessity is there just the same even though the 
accused has been convicted of the same class of charge 
on an earlier occasion. R JONES 


the asi «t lunirersion tlVdOjCh i2i,aChrmed 119311)1 
Ch 174. reversed. Caxton Publishing Company I 
Limited o. Sutherland publishing Company, I 
108L J.(Ch)6=LK (1939)AC 178<HL.) = 
160 L.T 17=65TLR 193=1938 WJI. 367. 
CBIMRS — Charge af unnatural atten--fr^f’nre riwrtr 
deputing sexual acts found 
fn evidence. 

Where the accused wzs cha 

glary and gross indecency, post cards depicting sexual 

acts, which were found on the accused were admissible | 

in evidence as things which a mar 

offence like this might well have 

welt use as an adjunct to assist hir 

of the Crime, to rouse bis own or 

for such a purpose. K. v. GiLLtNG • 

(1939) 4 Alls a 122(CCrA) 

— Forgery— Indorsement ef false date an a eteed 
to escape effect ef Pending legitlalian—lHalenalily of 
dateal lime of indorienent. 

On htarch 2, 1936, H, a solicitor executed a deed of 
settlement with a power of revocation in favour of his 
son aged 6 with himself, his wife and tV a chartered 
accountant as trustees. 1 he deed was sent to the in- 
spector of taxes by ff”r firm with an appTiCalioa for 
repayment of a tax for 1935—1936 and £ 42.15-0 was 
repaid. The deed was sent back and was not delivered 
V. 0.153^—76 


to make the woman a physical or mental wreck, the 
jury are quite entitled to take the view that the doctor 
who under those circumstances and in that honest belief, 

I operates, is operating for the purpose of preserving the 
I life of the mother and the burden is on the Crown to 


- Fteessnng shten property. 



in maiarity verdict— yalidisy 

In an appeal against conviction on the ground that the 
recorder instructed the jury that he could not release 
them until they bad reached a verdict. 

Held, it b of the greatest importance indeed it is 
fundamental that jury should not be led cither by a 
desire to acquiesce or to avoid eccentricity, or to save 
tame and trouble to represent themselves as holding an 
opinkm which they do not in fact hold and the convic- 
tios must be quashed. R. v MILLS. 

(1959) 2 All E.B.299(CA,.)= 
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DIVOEOE 

■ Desertton — Rtfusal to comminct tohaiiiaitm 

afttr expiry of agreement to postpone tneeptton — if 
constitutes desertion 

A «poase who without eicuse refuses to commeace co 


SIVOBCE 

give a decree m« Parkinson r paskinson 

(1989) SAUEB 108(PD^)= 
IiE 1938P 346=161 LT 251=1939 WN 261 

p, J r 


- Desertion~Kepudialten of teparatton agreement 
owing to breach of prevision at to aeeess to child — 
E^eet 

The obligation of a wife under a de"-* ' - 
peccait acce''S to the child is one ol 
which go to the root of the contract 
point of view The unfounded objet » to gmng me 
husband the access to which he was entitled is a repudia 
tion of the agreement If the husband accepts the repu 
diation and the wife refuses to return, the desertion 
began on which a decree for divorce can be granted 
STOCKLEVv STOCKLEV 

(1939)2A11 EE 707(PDA.) 

' ■ ' •Desertion—Spouses livingapart under a deed of 

separation— ‘If eon be eonverted into desertion without a 
resumption of eohahtation — Elements neeettary to con 
siltule desertion , 

It ta possible iti Uw for a separation which began by ' 
being consensual to acquire thech'* ' ** ■* 

without a previous resumption un 
apart commenced is repudiated by 
and in addition there is animus des 
fence on the terms of agreement b 
desertion but a /f/e willingness 
tation ’desertion' can supervene 
elements necessary to constitute desertion i 
separation animus desertndt and absence 
the part of the spouse alleging de»« 
inferred there should be a decree ntst ( 

R 2S8, Rever«ed PARDVf PaRDY 

(1039) S All EE 779(0 A) 
LB 1939 P 288-66TLR 1037 


.ptserttoH — Unserved petsiton for divorce— If 

suspends period of deiertion 

There was de'eition by the husband from July, 1932 
subject only to the fact that on 27— 8— 1935 the wife 
filed a petition for diiorce The petition was not served 
and dismissed on 1— 7— 193S on the wife's application ' 
The question was whether or not the filing of that I 
petition had the effect of suspending the desertion for 
three years which would otherwise have been completed | 


— — Dissolution of marriage on the ground of pre 
sumption of death— Absence under deed of separation— 
If a bar — Burden of proof 

- •- i St j pf presumption i 

• marriage, where ' 

■ , ■ period of 7 years 

• 1 absent under a 

deed of separation does not debar the petitioner from i 
claiming a decree It was for the petitioner to satisfy 
the Court that be had no reason to believe that biS wife 
was living within the 7 years and on the facts the bus i 
band had produced evidence which entitled the ^nrt to ' 


I enlorcc the payment of arrears of maintenance under an 
agreement of separation the Judge gave a finding that the 
Wife had committed adultery and dimissed the claim 
enced proceedings against the 
Summary jurisdiction alleging 
ntain The husband filed the 
judgment in the previous case in proof of the wife’s 
adultery 

fifrAf, the county Court Judge's decision was conclu- 
Siie proof that the wife had committed adultery and was 
binding oa the justices though it would not be condu 
sive if the matter were litigated in the Probate Division 
Whittaker v Whittaker 

65TLR 1070-(1939)3A11BE 8S3(PDA) 

■ — -Csfi of money m eontempletion of marriage by 
wife’s father to husband and wife tosnlly—Dsiielution 
of marriage— Rights of the spouses to the money 
The w fe'« f»ti,., A,a . a — » / ««« -"i 


bad failed r>T/rie Here the gift was to husband and 
wife jointly and each is entitled to half the amonnt 

Kelneru Keener 

(1939) S All E B 957 (P D A )- 
LB 1939P 4U=65TLR 1058~1939 WN S23 


" Husband's prtiUen bated on desertion— 
Discretion statement by petitioner admitting adultery— 
Answer by wife denying desertion and alleging adultery 
—Dtscretson statement by husband— If adtaitsibU in 
exudence 

The evidence given by the husband of hia own adul 
tery and (he discretion statement put in evidence in 
* * the wife's fram 

n a petition for 
ition 1$ against 
umbejit on the 
did not expect 
■ 0 show that be 

illingto receive 
1 1939 P 221* 
65TLR 339 


——^Matrimonial Causes Act 1937, S 1— Respondent 
alleged to have been pregnant at the time of marriage 
not by the petitioner— Uusband if precluded from 
gtimg emdeuee at to non aeeess before marriage 

In a petition for decree of nullity alleging that the 
wife was pregnant at the time of the marriage by a 
person ether than the petitioner 
Held, the husband may give evidence that he wa* 
not the father of a child conceived before marriage 
Rule in i?v/rr/ V ^«rr//,(1924)A C 687 not appi cable 
Jackson e Jackson 

(1939) 1 All EE 471 (P DA )= 
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108 LJ. (P.) 83«=L.E. 193D P. 172= 
160 L T. 365 = 65 T.LS. 412=1939 WJJ. 60 
' t'ftxlleri feunit ■ ■ • - ^ 

fitittsn vt t\i frey- • I 
ffrtfij ef deurtten d . • p i ■ 

Ht!J, (tsUojrinE " 

the effect of apeiidoo 

U to R'jveid the legal • • 

liTing together. So lo • 

abeyance there can In . ■ ■ • ■ 

r. vvalto.v. job: ; ■; 

■ Pner ftfitiai 

dr^val—Syiiijuffl ftUlien itr aiiaru om tjit giayM 
»f dttenien-—^fet ef fin! fttiliem en dttertien^ 

The ptiiiion for Judicial teparalion created an Interreg. 


EASEMENTS. 

BlASEMENTS'-Cof/afr/'a/ lutperi—Cerporalton dime- 
hiking ament tenement in fnnuance of tUarantt 


CoHiterat lufiporl—eui/il vyiuiieuivi pnHiip- 
tionta let down the iurface ef adjotntng mine without 
cempensateon fen damage— -If enferceatle. 


■ ■ — •Preieiun — One /uuiee net heating the whole ef 1 joJh right. 

the eresi-eaaminatien ef on im ' • . .. i .. . ..... .t., i. 

SuiiefueHl reading acet tie eviden • 

Ooecfthitno law-ea who he ' • t, 

from Court for the mt of the first • . . . 

middle of the CTOu examination of < > • , 

main allegation of adultery on .• ■ . 

decision turned Three other l«j — , ... 

gare evidence that day. By consent that part of the way— Freer et ueer wn/i tamagei 

, . . ■ , • .t l drawn it hertet— If extendi right to use ef the way 

m * • /tehielfi, 

, . . . if a user over the required 


interrupted , 

On the fans the association eras acting as agents ol I ' ' ’ ‘ 

the l/andon County Council in looking after the patient ——Support la ad/oimng prenuei — Hemoeml 
, I - .. cJearenee order 

• ( cannot use a 

' I ■ • • to demolish his 

■ ' . ' ' B which he could 

■ ' ■ ■ ■ support to which 

* ifhout providing 

, ■ B'eiO{CliD) = 

°160L.T.648- 
; 1939 WJf. 202. 

■ ■ cenee granted 6y 

. • • ■ 'er in the well hy 

■ ■ • • iianee—A'eoeility 
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ELECTION 

Per Luxmoare L J —Dt facto po'»'‘ession of an ease- i 
ment is not sufficient to fout d a claim for (Itstarbance 
(1938) 4 All E R 592 Affir Paine & Co Ltd v 
Sr neots Gas & Coke Co 

(19S9) S All E E 812 (C A )« 
S5TLJI 1062-1939 W^r 329 
ELECTION— baud on co» 
tract — Waivtr of tort — Subscgutm action on same fact* 
based on tort against thisdpxrty — If barred 
In November, 1931 certain debtors seat to the plaintiB 
company an order cheque for £ 1,900 the Secretary 
of the plaintiS company without authority •* •' 

m the name of the plaintiff company in ' 

F G Company M F G paid the che 

bankets the defendants who col'ected tl 

was a simple case of conversion by E and 

the matter stood there not only M F G 

defendants would be liabl- m conversion P 

of the cheque On May 13 1933 plain 

writ aRainst M F G for the ;fl 900 as money lent or 

as money had and received to ihe plamtiB s use M F G 

went into liquidation and a proof by the plaintiS for 


cheque , 

Held the election to institute the proceedings against 
MFG formoney had and received waiving the tort 
prevents the plaintiff from reviving the claim in tort so 
as to pursue the remedy in tort against tl e defendai t 
bank 
LTD 


EVIDENCE ACT (19S8) S 1 
The appellant purchased from H the liquidator of the 
respondent company one of the farms by an agreement 
dated 3rd February, l927 An advertis°n ent by the 
firm of land agents of which also A*" was a member 
appeared in the East African Standard published on 
2^h January 1927 which stated ‘Maize and wheat 
proved on property The appellant claimed that he 
relied upon the assurance of H and on the statement in 
the advertisement that the land was proved for wheat 
and that he found the land had not been proved for 
wheat and was nseless for wheat growing and that he 


pondent company was produced and accepted in evi 
dence by the «apreme Court of Kenya and upheld by 
I the Court of Appeal On appeal to the Priv 7 Council 
plainly inadmissible either in 
in cross examination It is no 
>tatements may be used agamst 
but evidence of statements on 
other occasions by the witness in confirmation of his 
testimony cannot be given GiLUE v FOSHO LTD 

(1939)2 AllEB 196 (PC) 
EVIDENCE ACT (1938) S EvidenceStaUmtnt 
made on oaiA to a police officer by a person since dead-- 


ELECTION OP ALDEEMAN Local Goternment 
Aetil'iii S Alderman also Ma^or — If entitled 


of voting and not words of exclusion and tf he has ano 
ther capacity entitling him to vole under the Act he is 
left the right to vote in that other Mpacuy p 



I evidence auibe police court inquiry about the accident 
and the justice’s clerk made notes of Ihe evidence but it 
I was not signed by the deceased witness When those 
statements were tendered in evidence 

Held botn (be statements on oath to a police officer 
and (he depo' tion in the police court were admissible in 
evidence BOLLOCK*' BORrett 

(1939)1 All EJt 605 (KB D) 
66TLE408 WSaWNAS 
■ Ss 1 and 1 {.^y—Stalutery declaration by person 
imissibility 

was sought to adduce in evidence a statutory 
made by a partner who w as beyond the seas 
king steps to examine and cross examine 
r by letters of request) and while there was 
tner able to depose was not tendered on the 
his testimony is hot to be relied upon 
declaration cannot be adduced in evidence 
irt should have the primary evidence of a 
n be seen and upon whose demeanour the 
form an op nion and who can be cross 
Infields ltd v Rosen 

(1939) 1 All EE 121 (ChD)- 
Ch 163-55TLR 377=1939 WJf SO 
(_S^SIatenient by defendant to poltee 
after accident — Admunbility at evidence 
iamages for tniuriet in the accident 
dant who was driving a motor car, immedia 
accident causing injuries to the plaintiff, 
iteraent to the police In an action for 
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ETECUTOES. 
adinivjble by Tea<OTi of the ptovi'Ions of »ub*S. (3) of 
that section which provides "Kothm^ >n this section 
shall render adroi'^ble as evidence any statement made 
by a pervm in’erej'.ed at a tine when proceeoings were 
pending or antidpited involving a di'pute as to any fact 


i\ 

EX.:.' 

The pro«ecctiOft has to prove that the accn'^d was 
knosnngly in pos'e^S'on of something which is an et» 
plo'lve inhslanee within S 9 of the Act and farther 
that the pcis*etsion was in circumstances giving iivetoa 
reasonable sojpiacT that that possesMon was not for a 
lavfal object. When so moch 1: proved it rests on the 
aKused to show if he can lliat he had the substance in 
his possn'ion for a lawful object. Ills not necessary 
for the prosecution to Rive evidenreofor prove know* 
ledge by the acensed of the cxp'osive natcie of the sub 
itinee R, r. DaCCI . 

(1939) 2 AU. EJl.eil (COA)» 
160 LT. 652 = 65 T L.E 670 = 1939 W.N 166 
FORElaN JXTDOMENT AGAINST WHICH 
APPEAL IS PENDING— f/frr/ cn a/^/iru/riw U ut 
•nit UHtmtlfT "«!•(* «« •t'^Fertifn Judgmoil 

(^Rtttgrpttl Att, 1933 

An appeal was preferred agair't a rt.eivirg order 
ba«cdona non compliance with a bankruptcy notice 
which was baved on a foreign judgment registered ander 
the Foreign JudgtDenii (Keopitval rnforcementl Act 
1933. It was contended that 

foreign judgment was invalid u * . * 

F«elga Judgments Act as an ap 

IQ the Foreign Couil and the successtul bugaot could 
not enforce it by execution The judgment was register 
ed on 14tb July, 1938 and the appeal m the Freoeh 
Court was entered on 14th February, 1939. A som- 
mons by the debtor was pending in the Kme’s Bench 
Division for an extension of time to have the regisiia 
tion set aside 

at the date of the rcgiaCration, there va« an 
enforceable judgment and the sumroons for extension of 



FEADD— Question of— If ean_ be referred to the 
Offiois ■ ■ 


GhSSXk— Legality or ol/iertoise—Qiitstton — Whether fpr 
tuige or fury. 

It IS the duty of the Judge and not a jury to deade 
whether or not a game IS unlawful R SALISBURY 

(1939) 1 All E B, 250 (CXfrJL). 
OASNISUEE ORDER— loomountsn 

ved by garnishee atUr ttrmee of order. 

The girni'hee, a flunk had an order served n. 
tlwm in the usual way under County Court Rules 
O 27, U. 1 attaching any debt owing by the bank <*» 
the date of service to the Judgment deblot. Ow leceipt 


jGUAEANTEE. /a,i 

of the order, the bank opened a new account for the 
particntar customer in which the new credits, due to 
payments in, appeared. 

Held, A garnishee order attaches no debts which do 
notezistat the moment the order is made and served 


(1939; 2 All EE 10(CA.)= 
108 L 7. (E.B ) 266 = L E. (1939) 1 E3. 685 = 
160 L.T.261=66TiE. 489=1939 W.N 86 
GIFTS— Donatio mortis causa— of Bank 
deposit book with other ekatteU — Effect. 

Daring her last illuecs the deceased on one occasion 
a<ked the donee to replace her blacfc bag fn her own 
ward robe saying “If I should die, then you are to get 
everything In this bag— the jewellery and also what is m 
the envelope" (the envelope contained a deposit book of 
the Midland Bank with £ 933 8 0 to her credit) On a 
second occasion the deceased had the bag brought out 
and said “Pot this bag tn your wardrobe so that I can 
keep my eyeon it, should I die, I wish you to have the 
bag and everything that is in it." 

Held, on a second occasion, the banding of the bag 
with the direction to place it in the donees wardrobe was 
a sofficient delivery and the bag with all the atbelei 
except the pass book passed onder a valid deita/ie mert. 

, ft eesusa. As to the pass book and the £ 833*8 0 

— — ' • |,d 

Ik. 


LE 1939 011 922-161 LT I66=65Tl'e 989- 
1989 WN. 803. 

—Gift of money to husbard and wife JolntlyFather 
of wife in contemplation of marriage — Dis«olution of 
marriage— Rights of the spouses to the money See 
Divorce— Gift OF monpv is contemplation of 
MARRieCE LB (1939) p 411= 

(1939) All EE 957. 
OHAEANTEB— of bill' of ejcthange by 

. , . . . t • f Jtfdarges 

once pest 
e from the 
as the bills 
d to the re 
which on 
■ ■ t. Meek 

. (K B D.) 

——Coatn.Htng guarantee applicable to "the balance 
tkatu HOW or mayatany time hereafter be o-.oinf’-~ 
Limitation — Comoirneemenl. 

When: a guarantee 1$ to apply to the balance which at 
. any time thereafter is owing, the question of limitation 
omld only arue in regard to the time w hich had elapsed 
since the balance guaranteed and sued for bad been con. 
stituted, and the number of years which have expired 
since any individual debit was incurred is immatena] 
Wright s n z. Farmers* Cq op. 

(J939)2AU B.E 701(PC) = 
LR 1939 A C 430=65TT,E.673 = 
1939 W.N. 162. 

• / cent iHreliei — Claim far canlnbu/ion — Counter, 

oleum for damages available to Pnunpil~-lf aJefence 
againti tfeim for eemlrttuiion. 
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HIGHWAYS. 

B & Co supplied a Fordson tractor to tbe M P I 
who hired it to Mitchell & Co The i>la nttff anrl 


who sued purely on the hire purchase aftreement A 
defence was put m by the present defendant m which lo 
effect he set up a counter*cUim for breach of warranty 
etc , but tbe present plaintiB submitted to a }Ddgmen 
and paid the money The present Suit was for contn* 
bution to which the defence set up was that there was a 
CQu,atet-da.vm <K atioss dawa whtch. was avadableva 
tbe principal 


bringing m the principal whose claim it really was 
WILSON S' Mitchell 

(1939) 2 All i: E 869 (K B D )= 
LB (1939)2KB 869~66TLE 849= 
1939 WN 203 

HIGHWAYS— Ax/Mt of right-'Adioining land— 
Pre$uniptitn regarding — Rebuttal — Trtspatt cn 
adialning land ly highway authanly—Liahtltty far 
tretpatt ^ 


INCOMB-TAX 

HIGHWAYS ACT (1836). 8 Lorry catching 
' " austng damage to highway— /f 

tinder S 72 of the Act 
er was not guilty of any wilful 
«v ./ o Muiioi oi anything tending to form part of 
tbe causation of the 6re his conviction for an offence 
under S 72 of the Highways Act, 1835 must be quashed 
Tonnicliffe V Pickup 

(1939) 3 All EE 297 (KBD) 
HUSBAND AND WIPE See aha DIVORCE 
■' —Secend marriage of woman in her maiden name 
(wiitA Aonns fiiUtshtd >n lAat name') nhtn first husband 
not heard of for more than 7 yean — Preiumption of 
death of first husband — ElTeet on validity of such 
marriage 

A woman wbo*e previous husband had not been heard 
of for more than 7 years having married a second 
husband started proceedings against him for adultery, 
desertion and failure to maintain her The second 
mattiage toolc place in her maiden name and the banns 
were published in that name 
field, (1) Law presumes a person who has not been 
heard of for over 7 years to be dead Once it is shown 
that the wife has not beard of her husband for 7 years 
that presumption arises though it is rebuttable The 
person relying on snch presumption must prove reason 
..M.t _ A* _ , L ofinten 

banns publi 


to pass and repass, the whole portion is deemed to have I 
been dedicated to the public When, however, a ^tiou 
of the whole is a ditch which pnma faett^ is not adapted | 
for the exercise by the p ' ' 

repa*i, the presumption 
part of the highway 1 

be rebutted but tbeonu ■ 

tbe ditch IS part of the highway v j 

Held, that the presumption had not been rebotted in | 
the particular case and that the hfghi 
entering upon tbe adjoining land and lay 
out the owner’s permission had rends 
liable for an action for trespass 

BEDFORDSHIRE COUNTY COUNCIL , 

Huisanee— Posts put upon highway— Obstruction ! 

to normal use of higKway-Suit for tn/unelson- 
Miintainability—Test^ as to nunance ^ ( 


which for years she bad been commonly knon n and that 
there was no intenllon to conceal her identity CHIP- 
CHASES' CHIPCHASE 


As It IS right to allow evidence of non access in 
cases where tbe parties ate living apart under a de^ 
’ *“ * •’nit such evidence 

• en the form of a 

■ ■ : 743(PD A)= 

: . ' *■ B7TLE 673* 

161 LT 230 

INCOME Amounts paid to secure the benefit of 

a compromise— If a permissible deduction 

Tbe claim was to deduct from taxable profits (l) 

y A Kw fK. it.. . J 


which obstructs in the smallest d^gree^ the exetose | • 


Held that an action could be maintained 
the posts to be a nuisance and for an 
ATtorney-GeNeral V wnrox ^ 

{1933):.* •• 


•Companies— Dividend paid to a share holder by 
e. i ft pttdas 

he eom' 

■■ ■ - ■ - pose of 

I - ■ .s The 

• f which 

■ • . • • other 
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INCOME TAX. 

AVilh the l«t of the annuity of jC 9300 the 

company fedeemed some of the debentures heM 


holding the 9S shares. In pursuance of a resolution 
that company the same day the cheque 1 ^as re-endorsed 
to the cornpany which issued it. 

(he condition as to repayment as a loan of the 


CavD Revenue Commissioners v. Marbob. Ltd 
(1933) 3 All E E. 309 (K B.D ) 
!.£ (1933)2K.B.87 

— •CfmfJnf — mufJ to imflfyett at par 

rmunerat-on frr tirtitei—Prtmtum ts/t/Cil tkr 44jr/r 
•ramtd Kxti iraugki It tki lompaty tf 
If JtJae'itle afaimt frefti. 

A company, by «peaal resolution in* • 
capital by the creation of certain redeei 
share', and 400.000 new ordinary sh 
and 10.000 of juch ‘hares were reserve! • 

employees of the company at such limes auu upon »uut 
terms and eonditioas, as the directors sboatd determine. 
6 000 of lhn<« shares were allotted to the employees at 
par as remuneration for sersicei rendered If (he 
shares bad been is<sed to the public a premium of 
iCl 18 9 per ehare would have been obtained by the 
company. 

reversing (1938) 4 All E K 6S9. 
which would have been earned is deductibU 
taxable profits of the company LOwry 1 
DATED ATRICSN SELECTION TRUST, LTD. 

(1939) 1 AU EB 353 ^CA)- 
108 LJ (S.B}371»160LT 220-65 TLB 413. 

'-Dtviittui! an friltrtttei tharti m an Indian 
Cempanf hcldinp tharo tn tw» BnUth Ctmpamts 
tahost frefiti had tuffirtd Dritiih Inetmt eax^/f ttuld 
again it tubiictid It British Intomftax 
The respondent is the holder of 525 preference shares 
of Rs lOOO each in a company registered in Calcutta 
which is the holder of ordinary shares in tno companies 
registered in England The nhole of the profits of (be 
two Btiiisb Companies were assessed to British Income- 
tax. The Indian Company received the dividend after 
deduction of Bnti'h Income tax The Indian Company 
also received other income which bad not suffered d^uc 


ducion for Income tax 
amount of the dividend 
cent, of the dividend ha 
Income tax could not a„ 

' preference 

■ has suRered 

I question of 

■ ofils out of 

r unjust or 

contrary to the statute in exacting tax for the first time 
from him and respondents claim for abatement fails. 
Barnes v. Hely Hutchinson 

(1939) 3AUEE. 803(n.L)=161 L.T. 181 
Y. D. 1939—77 


, INCOME-TAX. 

I Ftnante Act^ 1922. 3. 2\^jHcome of eompany 
A. . .t "—~Stri"—Perstn with an 
• • '■er. 

on to take shares, is 
capital of the com- 
pany witoln the meaning of hinance Act, 1922 (1939 
lAn.lLR. 148, affirmed.) S 21(7) and as’ such a 
mem* ' ' ■ “ ■ . 

SION 


• bound properly to 
•which child It enti- 


was 

Sums 

“ and 

I Idela, tnac it cannot oe said that the child is entitled 


3’«{19S9)4 A1IE.E ISfi.). 
'^^^~Binaiice Act (1922), S- 21 (b^—Subsidigry ef 
foreign '»mpaiiy—Jf"iiibtidiary company'’ within 
S. 21 {(>)—£>irccfiM at to usidiilrtbultd irietsne” tftueh 
company 


——^Sinance Act, 1926. St. 32 and Amalgamated 
company — If entitled la deduclient in retpeet af lattet 
and -mar and tear to machinery to which the compamet 
which were amtlgamatcd were entitled 

Two companies .4 and B nere amalgamated into a 
new company in 1930 Companies and ^continually 
'made loises in respect of which they wereunable to 
obtain relief under Income Tax Act, 1918. S 34. The 

t ..v„, -.-V.- jjj 

ichmery wh-ch it was 
arried forward by the 
by the amalgamated 


the plain con 
ice Act, 1926, 
trade set op 

or commenced at the dale of its acquisition The 
company IS miother legal perr(»>a and cannot claim the 
right to deduction in respect of losses and near and tear 
oftheold companies. United SiEEL Companies 
LTD V CULLINGTOV. ’ 

(1939)1 All EB 454fOA )=108I,.J (K3.>SS8- 
(1939)1 K3 644=160LT,215« 
55 TXE 417=1939 W.N.C2 

Ftnanct Act (1931) 3' 7 — AUSchedulet >?. Jo' 
DttndenJ received from eompany “without deJuellen of 
tax’’— ‘If to be “grosted up for purpeut of tur tax" ' 
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INCOME TAX. 

Tte appellant was the holder of 
shares of fl, alt issued and fully paid 
company In March, 1934, a dividend 
was paid In his return of total in< 
purposes the appellant included the sum ot i21,0U0 (his 
dividend) The Assessing CommlssFoners added 000 
as representing income-tax in respect of this dividend 


chooses to pay its dividends without deduction ** 
the dividend is gross even though it is paid out 
profits and there IS no scope for ‘'grossing up' 
already gross (1938) 2 K.B 109«=(l938) 1 AH. I 
Reversed CULL v INLAND REVENUE C • 
SIGNERS (1939) 3 AllE E ‘761 (H 1. )= 

161 L T. 173=55 T L R. 1049 

Fmantt Aely (1936), 21 (l) 

Dupastlton m favour of ekildrtn by 


INCOME-TAX, 


-^1 — Mortsagfe acting as solicitor for mortgagor sn a 
scde—Retsntson of money out of salt proceeds for interest 
due to htm— If solicitor agent of mortgager bound to 
■ 5, meaning of All 

‘‘upon the payment 
, , ..the person by or 

made shall deduct 
, „ amount of the tax 


the appellant receiied the purchase money as 
solicitor for the mortgagor and in appropriating it to his 
...r- . iaV. _ .. 1. _ _ «s the per'on through 

the mortgagee The 
tax thereout and to 


assessment on one part 
I farm lands BOMFORD 
lAllEE 269 (EBD), 
' ' b/cw partnerthtp ezeretiing option to treat trade 
of eld partnerihif as discontinued— I^ss in old trade if 


Htld, this was not a bona fide commercia 
and was a disposition or an arrangement ir 
of a disposition within the meaning of S 2 
though the settlements are made through 
tion of ... 




f/r/ifi a proportion of of ^ 1284 should be 

apportioned to A shareholders and the balance to B 
■baieholdera. INLAND REVENUE COMMt<lSIONEIt5 


• ■ / nken the 

• ttrshp of tt 

capital or 

• 1) that new 

' Company 
, ein should 
a brick company the 
* and (3) that on re 

e of the freight) the 
way Company, held, 
• ich resale need not be 

■ Respondents’ profits 

■ E3 220(KBD)= 

■ '.69=65T.LE.828. 

1 of contract inordi^ 

nary tourte of bunnest—tf profits of business 

The appellant company, received a payment of jC 4509 
for terminating a contract which was made in (he ordi* 
narycourseof business 
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INCOME TAX. • ] INSURANCE. 

the pajmenl most have been m respect of the | to op the whole demised premises with a?I 

liable to incoi . . ■ 

ROKO ■ . ■ ■ ; “ 


— ••—Sums • ... 

Jefetfncyin • * ' ' 

tnittiu'tmin- ■ .... 

proceeJi’’Z‘-~ ' . ' ' 

ms..?. 27— . ■ • 

pttulf trfir, • ■ ' 

AmianJ fcr surtax , _ . t u " 'C. 40, Sch. '^—Considtralion recazedX /or 

On a case stated by the ' ■ -tor-lf asstssabU 

sums paid (m puriuance of . i/vi _ — j. 

proceedings) b> a bnsband 
ency in wife's ircome for 
in'titntion, do rot fall with 

S. 27 and are meiely eapendiiate of tte pajei^s iniwie | looLed at from the company's point of view the 


JJiuwMu V— • >. • • 

far—K surtit « azaintt tstatt ofdtotated prrtoru. 

The claim for penalties under lucome^ta* ^t, 19^, 


Prendekgast ^ Camepon. ' 

(1939)1 All BR 22S(CJV)-160LT.210. 

-Xfsptnstbthly for tht loss tf gusst's 
duty to takt reasosiai/e tors of hit 



law an inn-keeper U responsible to hie 
leir £Oods are lost or stolen while on 
the liability exists apart from any 


tueceedtd to tht ioholtsaU busmtss 
A retail boot and shoe basinets was 
respondent company who s 1 «o owned i 
capital of two sabsid 
panics w ho^e w bole 
tary liquidation of I 
business was ass'gne 
goods manufactured 

public from respondent company’s sh"- 
The wholesale bu«ine«s of 
panics cea'ed and the respondent coi 
ceed to the wholesale busine«s ondi 
Act. 1918 Laycock V Freem ' 
Wills. los 

LE (1939) 2 KB 1 (CA 
22 T C. 28 


nary caie wuiui a pi 
carried on by the guest was entitled to 
ihe whole of the lewels etc by theft 
, riARA^ 0 an 


uueiitpersunwoujataKe and so Ihe 
. recover damages for loss of her 
Shacklocr V Ethorpe Ltd. 

•p r?, R70 fTTT ^ r-RR'PV'B e^r 
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INStTEANOB u. .1 

Co.. LTD (1939) 1 AlLEJl 95 (C A ) = 

55 T.L E. 35=1939 W. N. 26. 

I ' — Goods held on (ommtsstonby bailee— 7 tsuranee 
by bailee— Lon by fire— Extent of insurance — TiesfeC' 
ttve rights of loool grower and wool broker mtkeinsu^ 
ranee money. 


IKSUBANCE 

a lavfnl contract voyage ^ ^ seized by Spanish insur- 
gents. FlaintiSs claimed against insurers as on a total 
conslrnctive loss 

Tfeld, the captain of a neutral ship or the owner of a 
neatral ship or the owner of a ship 1)cIonging to a 
anntry at war, is not guilty of wilful ini«condu« if 


“Damages i 


rm that insurer shall have 
of all proceedings agaiust 


44 Com Cas 146=108 IiJ.(K B.) 313— 
IB (1939)1 KB. 748=100 I* T.402= 
65 T.L E. 104=1939 WJT.104 


—‘Marine insurance— IVar risk policy anticipated 
freight— tf insurable interest—Seisure of vessel by 
Spanish insurgents while on lawful voyage — Construe^ 
ttve total loss— If owner or master os 


Admissibihty, 

Hie respondent an insurance company was sued under 
the giKirartee which it gave to the appellant at the 
request of the charterer to pay any contribution in 
general average, salvage or special charges due In res- 
pect of the cargo and to admit a loss of freight in 

* • JjgJjj jQ 

The appel 
>ers at certain 
■ n the contract 

• ... a usual and 
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1U.K. /uu ie»eibca. AtAKLiU.N dMllH i.lNkb r.'IU , ... 

BLACK Se^ and Baltic general insurance coA‘‘Atla.(io/ere,gnCnirnmtutelaimtdtol'iin pouet. 
LTD. THE INDIAN CiTT ^ tnMM to pissetlion—Validily. 

(1939) 3 All £B 444(HIi)=| The Republican Government of Spam requisitioned 

65T.L.E.929 = 16lL.T.79=iB '! - 

INSUBAKCB or GOODS AO' * 

BISKS ’’— rrtettr thus 
JresttHg eTrmp to taniruptey «f Ike • • • • 

If'fertuiteuserecetJental lets er" 
h iniuranie. 1 

FUintiSs bad insured ibeir goods (skins) against all I 
and every iisV.irbat^oever, bonever aiuing Popper, 


ment entered a condllional appearance. On 28tb 
V , March, 1938, General Franco issued a decree reqoisi- 

oPueilmrapl.itd b, pl...„a, lo draTX.; 1 1™"?."" 5"“= 


but tbe vessel 
!tb April, the 
notarial decia* 



not cover the loteniional demolition and the ptaintiR can* I 
not recover David Allen & Sons Bill Posi iNC I 
Ltd,*’ drvsdale 1 

(1939) 4 AU £ B 113 (K B D ) 
Q7S0BANCB POLICY Centlrutlteti—Cenditiefii\ 

that “injured shall gne all lueh Preefs andtnIarmaUon 
at may be reasonably required" and “no elaim under 
policy payable unlen the conditions art complied with ’’ — | 
Refusal to give mforsnatten required — If debars the 
claim — Gntng the tnformatton during tross examina- 
tion — If lufficicnl. 

A term m an insurance policy m efiect required tbe 
assured making any claim to furnish all such proofs and 
information as may be rea-onably requ'ied by tbe 


Government or the Republic of Spain i> S. S. 
“ARANTZAZU MENDI "LB ^1939) A C. S66 (U L.)~ 
108LJ.(P)65-160 L.T 513- 
55TLB 454-1039WJI.69. 
JUEISDICTION— Drf/r«»«^ iurtidielim—/f cate 

heard ana detei mined— Mandamus 

On an application for approval of alterations to 
licensed preimses tbe justices declined juihdiction in so 
far as tbe bulk of tbe alterations was to premises not 
already licensed On appeal. 

Held, tbe lustices had jurisdiction provided the pre* 
mises when altered will still be in the ambit of 
the licence The ju'tices cannot be said to have heard 
and determined the ca<e when they declined ]uri°dic> 
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ItANDLOBD AND TENANT. ' ! 

108L J.(KB)655=ER (1939) 2 K B 516= 
160 L T. 554=65 T L R 640-1939 W N 189 
DANDIiOED AND TENANT— of gas fire 
tn a room tn pre ' - -.i. 

ptPe~Escape of 
of landlord on e 
Plaintiff and 
fendants' tenant 

premises removeu anju^niu iui.ii luiuiiuib u gjd uii. 

from the grate lea ‘ 

was tamed off at 

hasband slept la 

been removed, wh< 


contract to exercise any care and skill with re^rd to the 
gas fire by the defendants v,as proved DaVJS » FOOTS 
(1939) 4 All EE t • 

■ ' ’Covenant iy Ittstt to spend jCSOO per < 
repairs or pay difference between ;C500 at 
expenses of repair~Fatlure to pay~Rightof 
Lessees covenanted to spend i(500 per a 


LIBEL AND SLANDER. 

' — 'Offer to take lease — Acceptance suifect to lease 
to Be drawn up by lessor’s solicitor~~Enforceabilily 
A letter was sent in reply to an offer to take on lease 


I the end of the Denod from the superior landlord, 
The plaintiffs sought 

Bromley, (1931) 2 Ch 
. ited there « as nothing 

(her party was entitled to enforce as a binding 
II c Bkrrv Ltd v Brighton and 
BUILDING SOCIETV 

I (1939) 3 All EE 217 (Oh D ) 

Relief against forfeiiure~Grant to mart 

' relief granted — Right 
costs and expenses 
lied for relief against 
le lessor himself had 
even in the Court of 


/Distress for rents and distress for rates-^Priortties-~ 
distress for rates if "txeeutim “ 


161LT 218=65TLB 1016-1939 Tv N old i 


T.TtASB— Qite assirnee of tart of a tease forttd under' 
stress of liability to distress to pay the rent payaWe by 
the assignee of another portion—Right to recoupment 

The defendant an assignee of a portion of leasehold , 

' •» » i.„ _i » pned lobiiD I 


Xi E a a ruA-iui xi a 

65 XL R 1089 

•’•’•‘•"L AND SLANDEE—Plea of justification— 
for pariicoUrs when made See PRACTICE— 
(1939) 2 All EB 605(0 A) 
Statement eomplatned of true about existing 

t » cm 

has in his mind % 
where what he 
the principle laid 

down m Hutton &• Co y Jones (1910) AC 20 is 
ie It does not matter what the writer of a 
ms or Intends to mean. His meaning is to be 
dfrom the expressions which he uses and which 
into permanent form on paper or some such 
NEwsTEAD V London Express News- 
Ltd (1939) SAUER 263(K:BD) = 
*«8L J (KB) 618=LE (19S9)2KB 317= 
leiL’T 236-55TLE 679 = 1989WN 184 
[Affinned by Court of Appeal 

See (1939) 4 All E.E 319 (CA). 
-Liability of a company to be sued or pro'eeuted 


■ amciffs then 

claimed to be reimbursed the defendant’s share of the 
rent so paid 

Held though the plaintiffs were not liable to be ■* 
for the rent due by the defendant the plaintiffs 
entitled to sue defendants for reimbursen ent of 
defendant's portion of the rent paid ander stre* 
liability to distress WllITIIAMt’ BULLOCK 

LB (I939)2EB 81=108 L J.(K B ) 444= | 
leOLT S77=65TLE 617=1939 WJf ?60 , 


I - - S landtr—Saying ' youare a convicted person " — 
' Basis OH which words aettonable-^Proof of special 
I damages— If necesiory 

1-1. «..»,> j. — ^ L . had said 

. • n ' 1 will not 

• • . • the miscon 

dnet alleged IS of so serious a character that the law 
visits it with punishment and Is therefore so likely to 
cause other people to shun the person defamed and to 
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UBEL AKD SLANSEB. . 

cTclqde him from socieC; that damage b presomcd and 
Rot that the plaintiff it pat in jeopardy. The words I 
were capable of being con^troed as imputing a crime for 
which the plaintiff has been or could have been sent 
to prison. GpAY r. JONES 

(1939) lAU EE.798{KBJ>)= 
160 L T. 361=65 Tli.R. 437. ' 

te plmitilF mrie^rd if 

ett—If /rrrt.V/w. 

The whole essence of liability for libel or slander ts 
the publication of the defamatory statement to some 
third person, not the use of langaage of a defamatory ' 
kind to a person eoaiplainlng of it. The r.t.«ie»eit 
occ.-1'ion must arise because the publication of • 
ment in <)uestion is made to a person to 
speaker has a duty or iriterest to receive it. • 


MASTER AND SERVANT. 

I field, that there was no such implied term and it 
ought not to be Implied ih a contract unless, upon the 


' Cemman empleyment — Applicability of doctrine 
to Bue conductor miured by tram moned by htt matter 
—Test. 

In a claim by the plaintiff— a bus conductor employed 
by the Limdon Passenger Transport Board for injuries 
due to a Collision caused by the negligence of a tram 


LICENSE — ilotor vehicle — General trade 
Use of Vehicle for purposes not authorised bj • • 

Offence. Set .MOTOR VEHICLE— GeNERAI- Trade 
LICENCE. (1939) 1 AUER 143 (.KBD) 

LIMITATION— ConiiQuing guarantee — Commence 
merit of Loiiutton See Guarantee 

(1939)2AU BR 701(PO) = 
L B (1939) A 0 439. 
MARINE INSURANCE— insuronee—Con 
ttruetite tetal itti^Liability for /on of /reifbt eaitted 
iy ton of tune in repnrmf lAip. 

TTie vessel was chartered on 23td September, 1936, to 
proceed 10 Veneeuela, etc , and load cargo for ports in 
United Kingdom. On l8th October, 1936. the vesnl 
left for Rotterdam for the purposes of repairs before 
starting in ballast on the voyage to Venetuela While 


~ Contract-^Resirami of trade— Covenant restrict’ 

\ing urvant eetUng up rival luiinen witAina radiutof 
I 5 mtlee~~Validity 

I The plaintiffs ate proprietors of a number of butchers 
I shopsoneof ubich at 62, Mills Road, was managed 
I solely by the defendant from l9l9till October 1938, 

I When, after 9 or ]0 years of service the defendant 
I bought a shop some d doors away in which heestablished 
' bis wife in a millinery business, the plaintiffs to p'oteet 
I them<elves against the possibility of defendant starting 
' a rival busmen entered into a contract niththe defeo. 
dant. It contained a stipulation that m the event of the 
termination of the contract of service from any cause 
the defendant mil neither enter into or carry on onti 


for 


.ay. 

too 


the 

.R. 


ton«tructive total loss of the ship by a peril insured 
against and that the insurance was against the happening 
of that event. ROBERTSON v NOMIKOS. LTD 

(1939)2 All BB.723rHL)= 
108 LhT. (K.B ) 433=LA. (1939) A C. 371= 
160LT 512=65 T,L.R. 779=1939 W.N 192 
MASTER AND SERVANT 
Sie alio(l) TORTS 

(2) Workmen's compensation. 
——Admniion to staff endowment and pennon 
scheme— Rigl.t topermanei.t employment — if to be m 
pit id 

The plaintiff whose services With'the defendant com- 
pany was terminated wUh 3 months' nonce claimed that 
by coming into the endowment and 
the company he became a member o 
staff and an implied stipoUtion to tha 
nferred in ihe contract of service. 


CK 

I (193'J) 2 All KOI 8b (U A.) 

1 E mployee of a sub-contractor—/ f entitled to claim 

' damages against head tontraelor for mtursts due to 
breach af statutory duty owed lo'his immediate emplo/ee. 
The employee of a sub contractor of the defen- 
dant a building contractor bad elected a <caffoId- 
lug which broke under the plaintiffs height in the 
I course of his work Jn an action for damages for 
mjuties by the plaintiff against the head contractors 


picket to the workmen he employs and the plaintiff 
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Master and servant 

htahiUty of matter for accident to servant tateud j 

»y another servant-~Oefenee fff 'common emilovfnent‘*\ 
~~Zimitt I 

The respondents were the owners of a nomber of 
motor coaches and omnibuses ased for private hire and 
public transport A and / nere dritera employed by 
them and on a certain day tHree coaches were hiicdfoi 
one party, and two single coaches for two others the I 
same firm ot transport agents All three parlies were I 
bound Jor the same destination After discnarcine the ' 
parlies the coaches were returning 
was driving one of the coaches 
got down and /nho nas drning 
pulling out to get in front of the first coach and pa>=sliig 
close to It iPfl'ctrt the Injuries on A who died of jt In 


With him „ 

the nature of the employment there 
Work ju'iifying the conclusion that 
Contract of employment was sabjec 
implied term that he assumed the ns! 


MINING 

~~ — “Standard of duty of employer to employee— 
Aetor dretted tn dangerous material— Fire— Ltahhty 


I uuieis lui me camera to laxe a siiui sne nouceu ner luui 
was on fire which instantly enveloped her consuming (he 
whole of the ‘ scrim ’ she was wearing She suSered 
*■ * ' 'le summing up to the jury 

that the obligation of the 
owed to an invitee On 

I appeal uy die piatmiii, 

Meld the obligation of the defendant as a matter of 
la ■ »fi,f r.< ax fo provide proper equipment 

y supplied equipment which 
wonid impo«e upon them, as 
duty to take whatever steps 
to ensure that that danger 

I should be minimised as far as possible There must be 
ft new Inal In a case where the jury send In a com 
e put on record 

• • CTiohs, Ltd 

■ • « «^1939WN86 

maxims- Eqolenti non fit Injuria" See Tort — 

NEOUCENCE (1939) 1 All EE 69 (E^)- 

L.R (1939)1 SB 609. 


_ Servant setting up competing iuttrett after 
termination of service— Knmiledge a guired tn ttrvtce 
—If and how far tan it used-Fulticatson of faltt 
hoods alout platmi/ft—Liahltiy 


MININO — wettr course eoastrueted tn a 
mine — Escape of water into lower mine—taalthty for 
damage— Frinetplet 

Per Luxmoore, /—If an artificial channel has 
been constructed in a nine the maker of such 
artificial channel is not liable for time for damage 
to another mine, if water <boa)dat anytime escape 
down the artiCaal water course mto the neigh* 
bouring minCt b/ reason of the acta of the ownerof 


source ( 
service 
goods » 
notan 
copyrif 
plamtif 
r Coo 


wages 

under Motional tfealtk Insurance during tteinett— If | "wn* *n‘* 'f *he precaution 


: afterwards abandon 

1 no wrong 
ringing water 
ontrol of the 
■ mines takes 

• ■ • through the 

to have any 
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UOKHY X£ND£BS act (1927). S. &~Ciai>te m \ 

Ctarantte nturing rtpa^mmt tf admnet net ut »ut m 
rumfranJun-~Etrtct~Mtre nfcttnet to guafanUt—Jt 
tuffctmt. 

riiiniiffs. reci'tered money-lenders advanced £50 to 
the defendant on the terms of repayment by certain 
TDOnihly instalmenis, the repayment being !«cnied by a 
bill of sale and a rnaraniee execoied bv guarantors. 


amonnt of the loan and interest on the unpaid part 
thereof. 

yV/A/, the mere reference to the fact that it nasa 
temi of the contract that a gnarantee 
irnhoQt any reference to the presence 
the guarantee is in«a®cient to satisfy 
the Money-lenders Act. 1927. The contract was there 
fore unenforceable CenttcaL Ad\ 

COUNT CORPORATION, LTD. ». MAI 

(1933) 3 AU. E E. 695 (0 JL) = , 


' S 6 — Mon/y Itndtr— -Mont f lent ‘ * 

inefllery defoiiUj—Cotiratt umn/ort , 

tton-eemflianrt ustX S. f>of Money-ltn/f, 
rttkl to return of leutlttrytaiikou 
riamt.^s borrowed from defendants 
tered money lenders, on the security of 
srhlclt <he depo'ited mth them The <o» 
nty were unenforceable oning to non < 
provisions of S 6. hfoney lenders Act anc , 
ed a return of the jevrellery. 

£fr/i, the defer.dauts are not entitled to keep the 
jewellery and erforce payment A distinction most be 
dram ^twcen a contract • - 

(1907) 1 Cb. 302] and a cast 
contract IS nsenforceible. C ‘ 

108LJ (KB) 276-* 


MONET LENDING— Agreement to finance hire pur- 
chase transactions— If '‘money lending” transaction. See 
Sale of Goods— Vendors Men 

L R (1039) I Cb 531 
MORTGAGE — CoiitrucI of tale iy mortgagee $n 
furtuanee of kts po-wert under mortgage — Keseindeag 
(rem contract and rt tat’ at a Irujcr puce to ncja pur 
ciatcr— Mortgagee if accountrtUe for pureAaie money 
under fir it salt. 

There IS no legal or equitable principle upon which 
can rest the proposition that a mortgagee who has con- 
tracted to <ell in exercise of bis power of sate, and who 
(the land not having become vested in the pureba'-er) 
rescinds the contract, is accountable to the mortgagor 
for purchase money which he has never received 
Wright v N. Z Farmers' C o op 

(1939) 2 All. E E 701 (E 0.)= 
LB.(1939) A0.439“B6TLE 673= 
1939 WJf 162 


NUISANCE. 

whole money to become payable on any default. On 
6th November, l93l, a mortgage embodying the agree- 
ment was executed m favour of the appellants. On 
2Sch February, 1937, the respondents issued a writ 
daiming to be entitled to redeem the mortgaged properly 
on the usual notice notwithstanding ' the provision for 


' ffeld, reversing (he decision of Laxmore, ]., in 
(1938) Ch. 741 The proposition that a postponement 

.»•«- — . -i-.i.. .»..j . pfrniissi- 

founded. Even 
. nothing unrea- 
petiod for forty 



1 MOTOR INSURANCE — Murtfreuntafion amt 
non disclosure^Effect on pehey 
A person who had a number of conviciions for dan. 

' ’ ' care and tnis stated 

. mly 19i finding his 

ttmg wear insured as 
ho bad no interest in 
hat the policy having 
been obtained by ms statement and concealment it may 
be avoided and brings them under no liability to tndem 
nify under the policy 'The contentions were upheld 
Guardian assurances’ Sutherland 

(1939) 2 All £R 246(EBD)> 
65TLR 576=1939 WJf. 122 
MOTOR VEHICLE — General trade hetnee—Ute for 
purpose other than authorised by lieenee. 

Where a person holding a general trade licence for a 
motor vehicle, used it for towing a trailer carrying a 
motor boat for everbauling the shaft, etc,, at the premises 
of the licensee. 

ffeld, the use for conveying the boat was not “any 
purpo’^e” connected with the business as a manufacturer, 
or repairer or dealer in mechanically propelled vehicles 
under the licence and it was an offence Dark v. 
Western Motor & Carriage Co. (Bristol), Ltd. 

(1939)1 AUER 143(EE.D). 
j NEGLIGENCE See TORT— NeGUCENCE 
I NUISANCE— by trespasser — Luiility of 


I nQi by another, mere lailore 


perii^ of forty years by half yearly instalments, the 1 
y.D. 193^78 


11s part, or even leiusal 
involve bim in liability 
lability on the ground 
ach of seme duly of 
Branson. /., (1938) 3 
s DE.sriELD r. St. 

• • JftSSIONS. 

(1939) 1 AllE E. 725 (OJk.) 
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IfUISANOE I 

■ L'sset fer Urm atii^/iifig the tfr 
ingivithaut re assignment—Jbienee of 
Ciuse ofaetton for nuisance — Effect on 
Defendant became the tenant of a fSat 
a term of 10 years In February, 1935, ue assigned the 
•term to S, who later left the premises and could not be 
taxed Defendant re-entered the ptetaises but no le 
assignment was executed by 5" The landlords the 
plaintiff had installed an H P electric motor m the 
flat for heating and circulating water Defendwt com 
plained of the noise and some alteration was 
made In an action for rent reserved the defendant 
counter-claimed damages for nuisance 

ffcld, on the facts there was annoyance for 3 weeks 
and £ 21 will be the damages recoverable But the 
defendant because of the assignment to i' bad no legal 
interest in the land alleged to be affected by the nuisance 
he has no cause of action and th* counter-claim must 
fail METROPOLITAN Properties S' Jones 

(1939) 2 All E H 202 (Ki D » 
OFFICIAL SBFEBCB-— Reference of question of 
fraud— Propriety See PRACTICE— QUESTION OF I 
Fraud (1939) l All E R 164 (O a )*« i 

L B (1939) 1 K B 697 j 
PATENTS AND DESIGNS ACT (19071938).) 
S ^^—Aetton for Infringement of fatenti-^Striiingi 
out defence and counter claim for default in dufovery— 
If eerlifieate of validity of talent under S 35 tan he [ 
granted^!. SC O S3 A E 2Q^firoeeedtitg to trial 
^Meaning • I 

In an action for infringement of patent the defence I 
and counter claiin for revocation of the patent were ) 
t iilore of the de 


I PEACTIOB 

** ■ * * *■ .' ■ ** ti Germany 

See CON 

• . >(KBD) 

PKAUnOE — against estate of deceased for 
damages for imuries in motor accident—Grant of 
letUrtof admiinstrotion to Official Solicitor forte 
fending action only 

The only estate left by the deceased was a policy of 
innuance against third party risks Two persons who 
were Injured in a motor car accident along with the 
deceased wished to commence an action agiinst the 
estate of the deceased for damages under the Law 
Reform (Miscellaneous Provisions) Act, 1934 S 1(1) 
There was no body to represent the estate On an ap 
plication for grant of administration of the estate to the 
official Solicitor 

agrant limited to the defending of the proposed 
action against the estate should be granted In the 
go^i u/KNlOHT (1939) 3 All E E 928 (P D A )“ 
55 T L E 992=1939 W N 307 

■ ^Action iy plaintiff for personal infuries^ 
Defendant! each alleging that the iniurtet were 
eauted iy negligence of the other— Order for security for 
costs against plaintiff — Propriety 

In an action for personal injuttes the two defendants 
each alleged that the injuriss were caused by the negli* 
genceoftbe other The plaintiffs were in all human 
»t one or 
nd if the 
probable 
n( of the 
and not 
summons 


delivery of an 
plamiiff asked 
Its and Designs 


I 


liiiM as vueiuis uniy a statement ot cltm containing I 
allegations which are not disputed (because the defence i 
and counter claim were struck out) the certiflcate under 
S 35 cannot be given and the case had not proceeded ' 
to trial under R S C , 0 S3 A, R 20 and the costs 
of the issues raised by the particulars of breaches are in | 
the d " - r t -r. 
r Tl » ■ . 


POWERS — nt by ton of an expectancy under 
posoers under marriage letllement of patenti-^Aisign 
ment voluntary and not for value — If enforceable m 

^ By a voluntary settlement of fiih May, 1929 A J T 
assigne 1 to the plaintiff bank all his intereiit to which he 
may thereafter become entitled nndet a special power of 
appointment under the marriage settlement of the 


'■ •Action tommtnttd ih the name of n firm 
—Ob/eeiion tilt firm net registered and so not entitled 
to sue— Application by the prrton toho entered into eon 
tract to amend the f/aint and to be subttilutef at the 
plaintiff— When to be alio oed 

An action was commenced by L in the name of a firm 
of five persons, in the honest belief that be was entitled 
to «ue in Ibe firm name Defendants m the course of 
the proceedings discoiered that the firm was not regis- 
tered and ewtiiled to sue Lthew a S'am 

mons to be substituted as sole plaintiff and the defen 
dants lookout a s^jmmons to strike out the statement of 
claim 


mistake was plaintiffs the costs of the action up to date 
and of Ihe summons mast be paid by him NOBLE 
Lowndes AND Partners o IIadfjelds Ltd 

161 IiT 158=LB (1939)lCti 509“ 
108 LJ (CIi)161 


idminiilralien of Justice— Biai of Chiirman 
of th' luitieei—Efcet 

Evrjr litigant In a B iti.h C lift o'joiicshsidb* 
satisfi'llhith* iihtv ng an ibnlit-l/ hotrtlil trial 
and th*re shoal j b) R) sup-ioi o' air un li- in er 
fer-n ^ So wh*re on the fa*t5 a p 'i un-r m ght tea 
sanabty have form'd ths impremon thit a jaiti e conij 
nv giT, (he case an mb a»i*J h*i ing Ih* caie shaild 
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PEACTICE. 

be dealt with by another tribunal of which the particular 
j«uce is not a tnember COTTLE r. COTTlx. 

(1959) 2 All E E. 6SS (PJ3A.)= 
1939 WJI.205. 

\Uowing oew'papet reports of ca'es to be ated 

— Critidsed. LS (1939) 2 K.B. 53. 

•,1ff’ra}~Expiry ef tint (er afi^faling — Pritin- 
flei ew aii{A rxtemitn graniii—R, S C., O. S9, Pr, 12 
^nd 16 . 

Where leare to appeal was sought notwithstanding 
the lapse of time which pat the appellant technically oat 
•of Coart. 

HtU, the Coart does not grant leave onless there is 
something which in the opinion of the Coart entitled 
the person who applies for extension of time to be re- 
lieve against. LacL of means, Ignorance as to a mere 
technicality or a genuine miannderstanding cither of the 
atutade of the other side or perhaps of some difficult, 
intricate qaestions of law on the part of a woaId*be 


PBACTIOE. 

■ Charging erJtr in faimir cf /udgment credit on 
~Eitforceahllity if to h by foreclosure cr tale 

In a Sammons for an order for foreclosure pursuant to 
a charging order on certain shares. 

Held, following Attxvood v. Gibbons, (1027) nnreported 
isidIfAuiergonev. Coofvr, W.N 256 that the 

remedy was sale and not foreclosure. DapONTE v. 
Schubert and another 

(1939) S All EE. 495 (Ch D) = 
LE.(19S9)lCb 953=1933 WN.283. 
• C osts — Payment of money by defendant into 

Court— Plassttiff asking for lease to take out money in 
satstfa^tioH of claim at tAe time of hearing — Prefer 
i order at to costs— Discreiion of Court — Appealability — 

RS£ ,0 22. R. 3 

PlamtiSs claimed damages for injuries sustained by 
reason of the negligent driving by defendant of a motor 
car. Defendant paid into Coart a certain amount, but 
denying liability When the case wa> taker up for 

ler 

ter 


daily. FlNDlhGf. FlNOthc 

(1939) 2 All EE 173(PJ3A) 
—Appeal not/Ued in time minng to mistakeof legal 
adtattr— hiteretion cf Court to ert/ndtiene—R S C 
O.ll and i’i and O 64.,^ 7. 

The discretion to extend time for Glitig appeal, is a 
perfeaty free one The Court is not concerned with the 
nents of the case or probability of success or other* 
wue. Where the reason, for the failure to insulate bis 


I payment out <hould not have been made without pro- 
I viding for costs incurred by defendant after the date of 
■payment into Court GriOCS f PETTS 

fl959) 4 All E E 39 (C A.). 
Diseovery—Jneriminating Interrogatories— Prt- 

tilegtiH antsoenng— Company if entitled to 

The plamtifi m a suit for libel and slander against.the 
defendant company and one t, sought to interrogate 
both defendants in order to obtain admi'vions (a) that 

.. . V. t.l I'u-r. {|,jj (Jjjy 

ting on his behalf 
ipany” spoke and 
ilaintiff company 
and subsequently 
The deferdanta 
that the answers 


66T.i.E 1023 

. —Arbitration — Remiaiion by Court for fresh 
evidence See ARBITRATION 

(1939) 5 AU E E 168 (K B D )=55 T EJ! 

— .Bankruptcy — Petition by creditor — Debto 

dent in Parti—Servue of petition in a seated enie 
delivery to Ais brother — Sufficiency (.Bankruptcy / 
j56, 158 ) — LHimittal of petition for insuffietenl 
—If proper 

Service of a petition was effected by delivery in a 
sealed envelope a copy of the petition to (he brother of 
the debtor and the same was returned tothepelitioner’a 


service. On the tacts 01 tne cave vac ueoior uas ueLii 
fortunate enough to escape on a mailer of gi 


tri> or d witness 
cnmihate him is 

I not conclusive and the Court may have a dutv. noc- 
I with'tanding the assertion of a claim of privilege to 
I compel him to answer (n) The Coun will insi-i upon an 


but extenOs to any ca'S m n«i(.ii it i- no: nvue to 
I appear to the Court that there is reasonable ground to 
apprehend danger to the witness from his Seine com 
I pelted (o answer On the farts it is impo‘-iblc to say 
that Vt objection is mala fide and the ar'iccr to the 
• • ■ ■ in- A limited 

1.1 tlecl.iBiof 
and It could 
■ n Tl-e dsfen 


' ■ * 211 . 

^Discos ery—Int/rrogat'nts— Ailing d.'/endant 
to admit tkal their lorry dricer made eeriom t^s'i mints 
at myaeSt—If to be alleged. 
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In an action for dam ages for the death of a motor 
cyclist, the defendant was asJred to idmit that thetr 
lorry driver made certain statements at the Intjoest 

B/ld the only result of the answe- «- 
gatojtwDuJd benot an admis-'ion hy 
to the way in which their driver was d 
mission by the defendant that oo a p. 
their servant not being an agent to make an admission, | 
made a particular siatemtrt So the interrogatories i 
should not be allowed Shan y J/antm (I939J3 AIJ 1 
ER 333 Dist Burr t> Ware Rural pJSTRicT 
COUUCiL f3939)2Al2 ER 66&(CA) 

DiU9VtrY~PnviUgt~~/f vtidm, tnUtlfd to 

claim tn respect of communications tlurtHg marriage if 
Autiand , 

Plaintiff sought to administer to the defendant certain ^ 
i^errogatones designed to obtain adnns^ions to ihe 


PRACTICE 

the defendant the following interrogatory ‘Did ji 
at the inquest (m answer to questions or otberwis 
make any and if so which, of the statements contain 


•■•Judgment against thtivo defendantt—Enter 
at eacA defendant haiJe for half tudiment~ If can 


1 — fjave far service of tlimmant oh defendanlt on 

tide iiirildic/ioTt~(f'heu proper — ESC ,0 11 E i(i 


that contained in S 3 of the tv, deuce Act of ihi 
which in terms relates only to husbands and wive* and 
vou • j »- .c t to Widowers 

ndow not 


UNGER V Guinness mahon & co 

(1939) 4 All SB 36 (CUE 
■ •Z.iM eelian — AfitdirethaH tatAe/ury—ffttu 
stantial torong or miiearriage — AVtu Irtal—Apfliet 
a > r, «r o c r* n to *► a 


- — ^ Divoret petition-^ 

niiA (irtieulare at to dau , 

pondent can he dirmleicd 
O 25. i? 4 
Tu« « J 

uesiion as to wbetbe 

mudireciion may b 
I examination of the sammtng ng 
sng or miscarriage was occasioned 
beordeTed RSC O 39, R < 
Was applicab’e POLIAKOFF o NEWS CHRONICLI 
Ltd (1939) 1 All E B 390 (0 A 


do 

str 

Cl k t I i^naRjty 

(1939)2 AUER 605(CA) 



ij vumu —j atoiim out l 

A sum of iSOOO and costs was paid into Court by an 
executor in l89l to provide a fund to indenrnily (be | 
executor against possible liabilities in respect of two j 
In A petition in 
persons mtereat | 

4! eta, iu4i me piuieciiuii or mcemniiy for liability in . 
respect of the leases was no longer necessary as*nch' 
liability bad become barred b) limitation he Lsttis, 
Jennings v iieiisley 

(1939) S AU B B 269 (Cb D )- 

ino T T /^W , ^ - J.V 


fomi an order for particulars must be made in a genera 
form Marks t» Vt it^N BOVD 

a939)2All EB 605(OA)' 
160 LT 620*65 rXE 699*1939 TVjf 162 
- - Money paid into Court~^ Acceptance iy flam if— 

Efect-^Suiiequint change in law ty decision of ktghe 
trihunal— -Effect— Plan tiff wishing to retile frem at 
tepfanet— Procedure 

I Theplaintiff the father of a little boy aged 19 month 

, who was killed by a motor lorry belonging to the defen 
dant, claimed damages The defendant paid 50 lute 
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has been substitQtsd a d«bi payable uy ••"‘*"‘**'‘** J'* 1 j*, mug records of commissions earned by the Bank on 
10/ a month and as the original judgment is gone he 1 This was resisted by the Bank asto 

nn ir MORSF. O. MUIR. I . ...... 


tendered to the plaintitir suiiuioi 


On the affidavit —.frffirurr 


the plaintilTv’ 


Co , ListITED V. nuCKS 


(1939) 3 All E E 267 (OJk ) 


■ •Pleadiiigi—Amtiiiifn 

mg amtnJmenI m fir/rite t‘ 
In cases where leave to a 


The claim was (or damages from defendants for (ran. 
the Salomons I dalenlly obtaining a large sum of money m connection 
company 

. , to be referred to an Official 

■ 'fAAR 

139)1 AUER 161(CJ1.)« 
^LE (1939) IRE 697°= 
. . 161 L.T. 106 

—Recourse to snurinand notes m earlier suit not 
included in formal judgment — Propriety in deciding 
question of ret Htd> at” Ste RES JUDICATA 

^ LE (1939J 2 KE. 428 

Right of third parly to ha\e ludgment by default 

■ide INSURANCE — Motor insukance. 

107 LJ. (KE.)e09 = 
LE(1939) 1 KB 279(OA)=159ET.104= 
54 TEE. 831 = 1938 W JI. 229. 
— Ruttt 0 / the Supreme Caurt—0 14 A* 1 and 
O Vl.K Vi— Order far tummary ludgment under R 
SC O W— Failure eif deferuiantt seheitar la file affi- 
dantartaapp'”’ at bearing el eummani to eppate i/— 

■ ' ■ ■ le set aside under O 21, 

•It was made under R. 
I, licitor by an acadest 
appear at the hear' 
t defeadasts. *' 


I asked for, it is of | 
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tions between parties to settle the matter was not fniit- 

fnl and finally defendant applied 

for filing an appeal. The applicati 

an appeal on It was also dtsmls^e 

application was made under O 2< 

the original ludgment on the groi 

signed in default of appearance to the judgment sum* 

mons 

Hild, there was no snch default under R. S C O J4 
as IS contemplated by R S C. O 27, R IS and the matter 
is not one in which the discretion of the Court should be 


I tiated before the arbitrator and the respective costs 
tie* to each other in the proceedings 
The solicitor's lien cannot defeat a 
opposite patty Is seeking to obtain 
Welch v. Royal Exchange 
C1939) 3 All E R. 305 (K BD ). 

StUmg e$tde tudgment hy default— Inhtrmt 

turttdictton of Court— If to be invoked where there u an 
alUrnattve remedy— Appellate Court—Pmoer to order 
amendment— Extent , 

TheoUintifl a director, bv the writ rlaimpd reirinnA 


The Russian Bank (one of the plair 
stantial balance on London with the ’ ' 
defendant on l6th January, 19lS, t 


*•0 defendants might be at liberty to- 

the decision of Crossman, J }, the- 
to exercise its inherent lurisdiction 


I ftao in me itrst lostsnre iieen ponertiv framrri | 


tienment—E/feet —Coilt, 

In allbel action tried with a jury 1 farthing damages 
was awarded m respect of each of 2 defamatory matiere 
The defendants made a payment into Court ol x50 
generally with a denial of liability 

Held, in view of the express terms of R S C , 0. 22, 


' claim therein PERRY p ST. Helens Land and 
CONSTRirCTJON CO . LTD 

(1939)3A11 EE IIS (0.A 1-1930 WN 226. 
' —Stare decisis — cf 1844 that a local 
(ustom toor unreaSonablr—If tan be eiirruled. 

Where a decision that a custom was unreasonable 


before the trial, care stiould oe taKeii inai a leaipuuiii 

of law IS being raised and there should be a clear *'* * f , .i /urndie 

tlon of what the point of law raised Is. and it is ■ the agree- 

those Circumstances that the Court can properl 

with the matter and that the procedure under R • .■ ■ lund on a 

,, other option, en- 

’ a • ■■ ■ • Ivage company for 

,■ ' .... -la provision for 

• Pursuant to the 

■ • . . . . > ted In England and 

< • . . . ■ • ufity through fheir 

:i/,« • , • -iced proceedings In 

,,,. .... .. ., aie agreement was 

otf, ' ‘ I obtained by duress and therefore Invalid. They then 

When an arbitrator states bis award in the form ol ■ I applied to the Admiralty Court and asked that the 
special case and that ca«e Is brought to this Court It is I arbitration proceedings should be postponed Indefinitely 
the working out of the fame proceeding which wMlni ) pendirig the decision of the action In Turkey 
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ihe insurance compa. j 


and E ea\e eTidence that the car had been sold' 
before the accident to B and the insurance company 


be struck out 

Per^wr, Z./--Tl)e cJaim against the insurance 
cotopany ought not to be entertained as there was not 


' ~«eit by purporting to 

• IS his own the dQt7 . 

such contract and 
. secret profit which 
ransactions between 
btuwv» wi. . -lER r CASIPBELL- 

StuaKT fl039)3 AllEB 236 (ChD.5 = 

LE (1939U Cli 766“161 L.T.30 = 
6STLB W.tr 241. 

■ right to eemmiiiifii—Qutlifieaiienfer 

taming 

The defendant^ promised to pay commission if plain- 
tiff found a tenant FiamtifI telephoned to <4 about the 
premises and ft' who was in <4'/ room at the time over, 
heard it and ultimatelv look the premises A deliberately 
the premises. In a 


deal with declarations of liability on questions of law 


I eniiiieo lu cuiuuiuiiuii uiK.ii ixi. >■■•.1 contract COLES 
I V Enoch. (1939) 3 All E B. 327 (C A )- 

1939 W-N 252, 


PEINCIP ALAND AGENT— .4yr«< . 


ed 


certain house, a leasehold Having 


•KtaUngtrut 


—AgfarntmtHt of tJtagtnt—Sali through anetAer 
agrniSo/t agtnt't right to itamagtt for lott of tpper- 
lunity of tarmiig hti eommiitton 
A sole agent for the sale of property who i» prevented 
from earning his commission by rea'on of the sale 
through anotter agent (whose agency had terminated by 
the appointment of the <’ole agent) is entitled to damages 
for the lo^ of the opportunity of earning the commis- 
sion, Hampton S. sons Ltd v George. 

(1939)8 All EE 627(E.BD). 

I —CcmWr j/irw agent—Bnnctpal prrvenling agent 
lut lull txeuee—Liahlily to 


for the principal breaJdng oS 
It introduced by the agent and 
ame price was to avoid the 
the olaintif! in addition the 


1938, a contract was entered into between the defendant 
and bis brother in Jaw by which the defendant purported 
- - .1 < !-•» K..,tl,.r.JTi.law for £4 500 


(1939 1 3 All- E.E 533 (K B D )« 
161 L T. 86 “1939 W N. 287. 
■ • C ontract to pay commirtton on eemplelion of salt 
-tntrodu-Uen of purchaser — Sale neter taking place— 
agent pret/tnitd from earning tommissien—lf entitled 
• turn damage!. 
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PEnrCIPAL A17D AGENT. PUB. ATTTHOBITY PBOTECTION ACT (1833) 

It was pfored that the directors of the defadaBt retaiaer /or th*ta and any coatractaal positioo la wh-.J 
compiaiw aathonsed their S'hator to negotiate for the lie stood was one whidi co-ao»8d a daty towards his 
sale of tb- properties The solicitor contracted to pay dteiUa // and P Thne coaid be no rauScatioa bj the 
on completion of sale a proctirauon f« o'ilOOOOto Company The exceptions in /rr 

plaintiff and A. who were £ub<eqa»aily ta«tmmeatal w [(1932) A C 552] to the n:l‘ tha'a oas ts 

in bringing aboat the introdnaioa of a prospective ob’iged to be carefnl only to thoe» to whoa h- owns a 
parcbaser Owing to dis>«n«iOfis the directors preferred doty by contra-t are confin'd to n»g!ig* 3 =e wh- Ji resali 
to sell their shares along with lho«e of another share- m dang-r to life, limb or health and the pUtsiiffs bare 
bolder haring a controlling tnteres*. toanoJiercompany, nocaose of actjon agatnn th* defendant. OldG^TZ 
and so the sale nerer took place. The plaintiff claimed ESTATES, LTD r TO"US AND HaRDINC avd RCS- 
damages eqniralenl to the commission he woold have SEtI~ (1933) 3 AILB£ 203 (K BJ) )= 

earned on the breach of an alleged implied covenant to 161 Ii-T 227. 

do nothing to prevent hi« earning the commission 

Held So long as there was a ji‘t cao^e or execs' for PEOBATE — Ltrt ef be^uitlt feuni in tie rime rrv' 
not goiBg on with the negotiations then the companies ns tkt mtl—If ean be tneprfaraleS vnth therr-U 
were entitl'd to«ay “We will not goon, and by so nJmittei to prgiaie 

doing would not make themselres liabi' in damages to A will was «igned by the testator and attest'd br wi* 
the plaintiff orto “ r * «... »• r , . , i ^ . 

borne). Ltd. ■ ■ • 


.... •Estate agtni— 

by — Sferigape on fe • 

agini for negltgtnef ” •itutt it 

In a snit by plaintiff agans’ the defendant for dama 


i exclodes the Iis s It is only 
that ibe will has any disoo^tii 


by incorporating tt“ L'^s 
re effect. 


daty Where, by reason of the lack of kaowtedg'and 
experience, he made a oer ralaation of the propeny 
whereby, the pluatiS sabered lost the plaintiff is 
entitled to recover th* loss which b* has sostained owing 
I • 1 . . _ I . t • • nd 


LB (1933) 2KB 271-160 LT 633- 
55TLK 739 -1939 WJT 201 
- ••—Fraud eemmtltid tnthtn agtntt ottenttble 
cuiAoriiy^Lioii/ity of pnf’tifisl damtfi 

The defendant was a soli'itor practising in London 
with a branch o&» at Skwgh managed by a clerk who 
with the help of some forged title deeds induced the 
rlaintiff to adranre a loan on a fictitious mertnre la 


(1939) i AbJJJB. ilH \ 

PBOMIS30&7 NOTE‘-‘Letfer eorfirming utJ unJ*^ 
tshngto psyo tun of mnty—ff a ‘peon wry not''" 
forpurp-iet of itsmptng 

Letters given by ibe defendant were in th' fal'nwiag 
form Re/erenc* A/C 3, T R./W’ LT S LoadoR 
WC ! W ' coo&rm herewith that we nnd'rtak' to psy 
tbesom of/ ..to yoa or mta year banking a'ooant ea 
(date) in respect of the above reference 

Held, the letters did sot reqaire namptng as p-omis 
sory rotes and repaired lobs stamped at agr'emeat 
with a 6 stamp The phintiS was allow'd to pay the 
appropriate penalty and recover oaderthe agr-emen** 
WiRTHr W ElCaL LEVCOVE ASD Co LTD 

(1939) 3 AILE.E. 712 (KXJ) ) 


I,.E (1939) 2KB 2." 
65 TLB 67 



t^afurr ef propttlj iMltrtti • • . 

Ctnpany^Ntglltrn e in tnaiing 
for damagei to Company subieruentiy lonnto 

^ wai Instrn-ted by H and/* purporting to act in 
advance for a company to be form^ and was told that 
he wonld be paid by wbo'ver did pay bim at leei than 
the scale fee and that they weald find him ibe figores. 
as to income, etc t^s estiitiaie as to the capital vatne of 
the property was about £l4 000 higher than that which 
It woold have been If he bad the troe figures and not the 

errooeoas ones provided by // and /* C ' • ' 

the error and defi^t by theChairmin of ■ . • 


I other way In whi h Ibe work complained of ccald be 
done It IS in fact neglig-nce to carry oat work wb^h 
molts in damage nnless it can be shown that that wav 
and that way only was the way In which it coo’d be per 
formed PrOvendeR MILLERS LTD. e Roi-Ttl awF’- 
TOW COUNTY Council 

(1939) 3 All EB P«2 (C!lD) 



the board Instituted Ibe present action ag. . • -•••< 

lug negl g'flce and claiming the valae of ti • r i ■ * a*. ■» 

//r/<f, in so far as IPs duty was the •• . ■ S i" ' ' » 

retainer which he bad received from ff and P, it was a | operation on an infant plainti ! At»W't the a«Ni i-l 
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PITBLtO HEALTH ACT (1875), 8. 26. 

medical cS^tn of a Coanty hospital, brought sii months 

after the at eged regligenfe, 

//f//, tbe medical officers were performing a pnhltc 
doty (and not independent contractors) an • 
the prcteciion of the Pablic Aaihorities P 
and the d<im is barred. NELSON n. COOh ^ 

(1S33) 4 AiiE R : 

PCBLIC HEALTH ACT (1875), 8. 25— 

Sravn /jiJ if tfrrtranei— tVitM tan it remtttd undtr 
tiu tfttif—A’ftiialf f*t i¥(lit>al txtrtnt «f fit 
fenerrt u*itr S, Zb—Proctdart, 

Tbe pU-niifIs bad constructed a irail across a private 
r*reet belonging to ihem and defendants onderpon^ers 
under Public Health Act, 1875. S. 25detnoli$hed the 
wal's as being ln}aiioua to thesewers (aid by the defen- 
dants under tbe surface. 

y/r/y, the pavers under S. 36 should be ludicially 
cseraeeJ and the plalntid ooght to have been given an 
oppotiunii) to ihov caa<e shy the aal's be'fig in no 
vay Hjrnoua to the severs beneath them coold not be 
temoTed under that section. UrBsS IIOUSINC Co , 
LTO kTHE MaVOR AbDEkitAN AND ClTIIENSOP 

THE CiTV or Oxford 

(1039) 3 All E R. 839 (Ch H ) 
afflrcredla (1939)4AI1EB 2ll(CA). 

' “<1936). 8 68— Order ta wiuu taarti af repair 
rr rtftjralian-^Spiiifieaiian e( tearii if eiiential far 
waltixtf at trier. 

Under the Jublie Health A^t IW6. S 58 of tbe owner 
of certain stiuetcres was ordered by the justices for the 
Cooiity Bstough to execute such «orks of repair or 
restoration or if be so ele.'ted to demoU'h the structure 
aad reraoiethe rubbish as may be necessary for remedy 
tog tbe cause of the complaint. Tbe order was confirm- 


ES JUDICATA. 

not liable to a person injured in respect of non feasance 
has no application to a company carrying on its busi- 
ness for profit and tbe defendant is liable for non fea- 


if a pauenger that firtl defendant alone negligent— 
Earlier deeitlen in aetieni for damage! to tie car lAal 
leeond dtfendml negligent — Claim of fint defendant 
againit teeend in liird party proceeding! for mdrm- 
mtf — If barred if res judicata. 

Plaintiff a passenger in first defendant's car sued both 
the first defendant and the second defendant whose 
. servant drove tbe tasi which colluded with first defen- 
dant's car. There was judgment against first defendant 
only and second defendant was found not negl gent. In 
third party proceedings by the first against the second 
defendant for indemnity, it was contended that in a 
prior action for damages to the car the second defen- 
dant was found ‘ negligent" and that decision operated 
as re! fuJuata 

Held, there was no bar of reitudicaia as the 
damages in the two actions werediberent and the second 
defendant was not liable to indemnify as the finding in 
tbe present action was that be was not negligent, 
JOHNSON V. CaRTLEDCE AND MATHEW'S (MATHEWS 
THIRD PaRTT). (1939; 3 All E R 6Bi (S B O.J. 

Plaintiff found guilty of neghgeneetn action iy 
An father— 1 1 nlopped from attributing the ntgligentt 
todefendant for the tame aecident. 

There was a collision between amotorcar belonging 
to the plaintiS’s father driven by the plaintiff and a 


RAILWAY COMPANY— X>«fr fv maintain rood on 
bridge and approaeh thereto— Liability for aecident due 

to negligence or defauU—Publte Autiorifiei Pr<dection\ 

.<<•1(1893) (r. 61). S. \—If railway company a puilte 
authority. _ i 

The defendant Railway Company obtawe 
tary powers to make the line, which they 
b> derive profits for shareholders. As one 
opon which they obtained their francl)i»e 
imposed upon them the duty of erecting and maintaining 
-I. T Thi- nIainiiB wbosDs I 


in issue IS not the same and the decision was not between 
the same partie« TOWNSEND f BISHOP 

(1939) 1 All. E R 805 (E B D }= 
160 LT 296=65 T.LR. 433 
— Third party proceeding iy defendant agaimt 


Propriety 

In an earlier action in the county court by owners of 


Y.D. 193&— 79 
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BOAD TEArriO ACT 11930), S 11 


.1 


SALE OF GOODS. 


uiiuei lue 1 aui alliuci u Au on Lj«n4it ot bimsell 
and hii daugther as partial dependants of tht deceased 
//flJ, in deciding a question of ret /utheala the 
court is entitled to have recourse to information vchich is 


(1939) 1 All E P. 273 (0 A ) = 
108 LJ (EB)563»LB (1939) 2 K B 426= 
160 LT 234=55 T LB 389=1939 WN 65 
EOAOTEAFFIO ACT (1930) (C 43). 3 11(1)— 
Atetfr tan ifiteJ lU exeett »f maximum— If dangerout 
driving— Actual or palential danger — Tett 

A 50 cwt rrotor van carrying 30 c«t of farmtnre 


I pondent, a mill owner deriving water power from the 
I river. In a claim by the respondent 
I Held, whether the stream be natural or arliEcial the 
appellants are liable The alteration cannot be desciib 
«atercourse As 
0 di<:charge ibe 
statutory object 
■ g the highway 

been achieved 
■ nal flow of tr-e 

the appellants 

Decision of Farwell, J (1939) 3 All E R 882 
Affirm Provender mil!er<« » southampion 
COUNTV COUNCIL (1989) 4 All E B 157 (0 A ) 
SALE OF QOO^S— Apfireprtefion to contract— iriiA 
drcmul of valid tender— Suiicfuent invalid tender— 
Effect 

There was a contract dated 3rd August, 1938, for 
cent more or less of 
the sellers of sh pping 
less It provided for 
* 000 quarters and that 

* •• • consideied a separate 

I contract Un 2/tn rioeust iVdd the sellers wrote to 
the buyers 'About iS 444 quarters corn have been 


LJl (1939) 2KB 04=16OLT 398= I 
65 TiS 698 = 193 
—(1731) r.,^,, ftr dnung tar- 

eo-nfctence— Appeal unitr Road TrafEe 
6(6 ) — Scope o f ' 

The Juri'diction of a *' • 

Road Traffic Act (1934 
inquiry as to whether or 




{_under ttatutorf Prwert) of a eu'vert over a rifer to 
provide outlet for ffooJ vnler—ljaithtf for interfer- 
ence toiH and damage to rtgAt of milt otuner d/rinmg 
ti>]frr pnetr from river— Onul—RigAt of rtpanan 
owner! to protect them ' „ 

The appelUnts, a ct • 

pswers In altering a • 


7ih September was Invalid as It was not a tender of 
the contract quantity as de''lared by the notice of 
appropriaiton and the provision in the contract that 
each 1 000 units were to be considered a separate con 



. SELECT ENGLISH GASES. 


R AT.r. or GOODS, 
we-e entitled to send the second Ineolce s **■“ ' 

bnjers were not entitled to reject it. T • • 

Appeal reversed the deci«ion and restored • . 
the appeal committee BAiLtY. SON • 

ShU-TH&CO. (1939)3 All EE * 

44COII1. Cas 267=85 

Brtaei e( varranty—FrauAultnl mnrttrtttnta- 

Hen-^^lati-lery duty -Fed and Drugi (^A-iulUratian) 
Act, 1923 {c.l\)S.2—Br,ach tf—Fmtdy %t tcAruUd 
tat At ftnally. t . 

Certain milW consumed by the plaintiffs (purchaser 


SALE or GOODS ACT, S. 4. 

I Fart payment of purehate price and contract to 


tnttuded, 

Wbeie there is a contract for the sale of goods, and 
a part payment for the goods is made, but no goods are 
delivered or tendered by reason of the default of the 
buyer the seller's only remedy is to recover damages for 


™r pit.,. Vo .k, OTUon- 
Assuming there was an offence under S. 2 of the Art. 
that has only penal consequences and did not give new 

rights of acti- n for breach of duty jmposed by It 


*. *. 56. 

— C / /■. eontraet—BiIlt of lading— Form in 
atcordanct xaxtk tuiiom of particular trade^ValiJily 

*^Th"/chaTarteristic8 generally required by the common 

lawioezirt in a bill of lading. 

tender, under a C I F contract, a 

because U U the general custom of 

a bill of lading shall possess those 

in any particular trade there is^ a^ 

lading should have 

or in substitution 

custom of raerehan • 

to be good tender •■•-v., ...■ ; 

N V. ARNOLD Otto MeYERp aune 

(1939) 3 All BE 168'KBD1“ 
66 T LJC 876 

-CndtUr- "onc-tAtrd on deck’’ —Mere than onc- 


shipped 
Held. 
Ltd. V ' 


• Vendor's I an — If available in respect of ordi- 
nary commercial svd^ — Equitable tun — Estoppel- 
Effect — Afrecment to finance hire purekase transactioni 
—If “Money-lending" transactioni— Companies Act 
(1929), .y 2t>^— Floating charge— JVofes issued within 
SIX months under trust deed executed more than six 
months hefors winding up— Validity of tharge. 

A trust deed of 14th July, 1937, by ubicb Rauires, 
Ltd .was incorporated recited that the whole oftbe 
i<sued share capital of Rawires were owned by or on 
behalf of Warners, Ltd. and Rawires' sole business 
consisiedof purchase of radiosets, etc, from Warners 


hire purchase agreements as they became due, tecovered 
possession of son.e chattels on default of the terms of the 
hue purchase agreenients and received the proceeds of 
sale of certain articles. Both Rawires and Warners 
went into voluntary liquidation by May, 1938 In an 
action to enforce the security it was contended chat the 
transaction was a money lending transaction and was 
invalidated by the Money-lenders Acts 1900 to 1927, s 


of the 

. ■ ■ mg trans- 

the trust 
• igh Issued 
liquidation were no: invali- 
Compames Act, 1929 The 
• vendor’s lien has never been 
lie of ordinary commercial 
plj, it has been waned by 
being entirely controlled by 
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salt: of ooops act. s. 11 

App«IUnt nas a builder and the respondents were 
manufacturers and suppliers of certain kitchen fitments , 
On 3-^3— ‘38 appellant’s brother and authorised agent 
Orally ordered 5 kitchen fitments Respondent orally 
accepted the order The appellant recorded the order, 
and the price of goods in his purchase day book On i 
J8— 3— ’38 the goods were taken by the respondent to | 
appellant s premises and delivered to an employee of the , 
appellant The good? remained in appellant’s premises' 
tilM2 — I — '38 Oit29— -3— 38 the appellant execoted 
a deed of assignment for the benefit of bis creditors 
On 12 — 1 — ’38 respondents presented a petition for a 
receiving order The total indebtedness of the appellant 
to the respondent excluding the value of these 5 kitchen 
fitnents was under ifiO The question was whether 
there was an enforceable contract with regard to the 5 
kitchen fitments 

HtlJ, there was an enforceable contra t and there can 
be a valid receiving order on the petition lire 
A DEBTOR [No 3So{ l93Sl 103 LJ (Ch)188 = 
LB a933)lCh 2aS°°160LT 266=^ 
BSTLR 107«ia33Wir 377 

.1 -3 that goedt tkall be 

reatenaitf fil for Iht par/icular purpaie.exprealf cr 
impUtdlf mad* known i* the ulUr — Apphtabililf $ 
cintemo/ititt uni town ft ttlhr 

Plaintiff bought from defendants a tweed coat 
specially made for her Shortly alter she began to near 
the coat she developed dermatitis and brought (he action 


settlement 

SALES TAX— .SV/jr'j// taiet eempanf farmed if 
miHufacturtng eontpany—Salet eempanf infaelagenlf 
far sale far manufacturing company — Ltahihly *t 
manufacturing company for tax on the pnce received if 
tales company 

The Special War Revenue Act (I9l5), S 86 (l) 
(Canada) provided as follows (1) There shall b« 
tmpo>«j levied and collected, a consumption or sales tai 
ofsix per cent on the sale price of all goods (o) Pro- 
duced or manufactured in Canada payable by Ibe pro- 
docer or manufacturer at the time of the delivery of such 
goo Is to the purchaser thereof The appellant com 
pany had been formed for the purpose of buying nee in 
the raw state and manufacturing it into a finished pro- 
duct The appellant company sold their products to a 
sales company who in turn sold to consumers or sold it 
in the market The appellant company claimed that 
they were liable for tax for the price received from the 
sales company 

/7//if,OA the fact<, the sates company was formed 
by all the partners and directors of the appellant com 
pany and their interests were in the same proportion in 
1 both As a fact the sales company were merely agents 
for sate for the appellant company and the appellant 
company was liable to the tax on the footing that the 
sales by the sales company were by the appellant com 
pany CANADA 1<1C£ M1LL3, LTD v R 

(1939) S All E B 991 (P C ) 

SEA WALL— iy ttalutery aiifhority^/deglt 
rr ue tn^Dimare to filnintilfs land due tt ntundalitn 

endants negligence in (baexer 


Orif/iths V Peter Conivav ltd 

(1939)1 All EB 685(0 A) 


SALE OF Sih’^V-Covenant i 
tVAen mfereeable 


n reitraint of trade-- 


westrippv 


noiiSbiutyil damages arises to a person U} luenere 
failure to exercise that power But where such a body 
undertook and attempted to do that work under their 
powers and damage is caused by their incompetent exer 
else they are liable for damages for misfeasance as the 
nt H« -rinr^A io their detriment to rely upon 
‘0 do the work and themselves 


A catchment board which 
olandowners within Its area i$ 
m either for a total neglect to 
xers Or (il no more Is proved) 
a lack of efficiency or with too 
1939) 2 AUER 207 Affirm) 
otK rivfr*; CatchsienT 
(1939) 4 All BB 174(0 A) 


Ven ioe^t default— Last ef itrgjm - 

right to damagrt 

A purchaser who has been deprived i 
the vendor's default cannot have both 
of bargain and his conveyanang cc 


rfLi'aLti&lLft r— t-vfrnaer for lettlemcnt ef after 
acquired property— RtnelUtanet tf volunteers—' 
Trusleettf can compel tpecide performance er recover 

damagtt 


, no right 
■ .nt The 
mpel per- 
s through 

■ Settle 
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SETTLEMENT. 

108 LJ Ch 1B6=LE.(1939) l(Cli)329= 
leOL-T. 172- tB T.LE. 332=1939 'WN. 13. 

■ -Pffsetr tvtmtfl tn ttetkt—If fivtt /<nofr /o fir* I 
vet! tn shares ef a hmtisd (ampary, 

A power to * Invest in stocks" in a settlement inciodes 
tbe power to invest in folly paid shares of a company. 
McEachakxi's Settlement Trust, /« reHOBSON 1 
V. EacharN. (1939) 1 Cl». 868 ' 

SHIPPING— /f./itfn in lem (or pessessiait of sksp— 
Shtp put tn (harge ef the marshal of the AJmtrally— 
Refuial of access ta sksp to mailer appointcl ty twner — I 
If mterferenes vitk (uslady of ship~frofeJ>4re | 


appearance and claimed also to have teqoisitioned the 

removr 

day pi, ■ ■ 

ship ana ueienoant v>iiuurew tne con'ent anti moved tiy 1 
summons for the reinstatement of the master and tbe I 
pUintiS asked for removal of arrest on (be groond of ^ 
discontinuance of the action 

ffilJ, ia an aciion (or possession, once the ship was 
put into tbe charge of tbe tnarsbal of tbe Admiralty 


SHIPPING. • ' 

eaclnde (he charterer from using a particular method, he 
most say so in eapress language. ANCfARTiCS A/B 
Haledan V. Price & Pierce, Ltd 

(1939) 3 All.EE 672(CA.). 

•Charier parly~Lileriy la eancei “if iiarireais 
out imoliiiig Japan"— Consiruelion 
The fact that diplomitic relations had not been severed 
did not compel the arbitrator to find that no war bad 
broken out between China and Japan. Tbe word ‘'war'* 
IQ the chatter patty must be construed having regard 
to the general tenor and purpose of the document, in 
what may be called a common sense way and not by 


161 LT. 25=55 T.L E. 605 


lows —In case Japan, Norway, China, U.S A., or any of 
the Gieat European powers should become engaged in 
war with any other of these countiles owners and/or 
charierecs have the option of cancellingthe charterparly. 
Tbe chatter was for I8 months from lime of delivery 
With an option to extend the period, Tbe ship entered 


relea<e from the Kegittry after thetni<(erwasr«in<tated 
The ABOD i Mendi. i08LJ(p)eo» 

L.R, 1939 P. 178 (OJk ) - 55 T L K 461 = 
1939 WN. 81 

Charier parly— Charterer to staui unJersuper- 
Pisien of the eaptaiH—Zsaliliiy far improper stotoage 
—Ciul ruts restraining aiiignment of shipowner's 
insurer rights— £/feel on tharterer's right to getirans 

Where a charter patty provided that 'Charterers are 
to load stow end (run Che cargi ‘ • 

the supervision of the captain" 
tointerfeie with the stowage fc 
protreing tie ship from sometl 
fere with the seaworthiness 7 
stow age IS thrown on the charterers : 

field, further, Scott and Clauson, L. J) (God- 
dard, L J, di«entirg.)— The charterer cannot claim I 
against the shipowner (who is in a positron to obtain 
Indemnity again‘t the liability from his club) to tranvfet 
bisrights to him as the Club Rules prohibited it. Re 
COURTELINO AND CANADIAN TRANSPORT CO 

(1939) 2 AH EE 761iOA) = 
44 Com Ca8.223=160LT 621-65TEE 766 
— C Aa rter party— (.entraet for “Full and eosn 
plete cargo"— Timber stmaed sn bundles leavit g inters 
lieet — Custan of fort to load in bundles — If shipowner 
entitled to"dead freight". 

The charter stipulated for a "full and complete 
cargo'*. Timber was shipped In bundles which left 
interstices which could have been filled op if shipped 
loose In a claim by the shipowners for "dead freight" 
//rW affirming (1939) 1 All E.R. 322. When one 


arbitraiors found that by the beginning of September, 
1937 China and Japan had oerome engaged in war and 
remained $9 engaged ihioughout the period upco 3nd 
April. 1938 and that a reasonable lime for the exeraae 
of the option to cancel bad elapsed before 2nd April. 
1938. and therefore the chartereis were not entitled to 
cancel the charter party 

Held, on appeal, what is reasonable lime ia a 
question of fact for the jury. Here the arbitrator has 
(leaded that a reasonable time had expired by 2od 


AND IIELSHIPS Co , LTD. 

(1939) 2 All B E. 108 IK B4).)= 
160 LT 359 = 55 TLB. 620. 

■ Charter party— Unteaworthy cendilion of ship 

—Lsts eanieJ by — Owners if entitled to general 

Where the dominant cause of tbe loss was the unsea- 
worthy condition of ihe ship and that onseaworthiness 
was due to a lack of care on the part of tbe ownera 
and (he master, the ownen were not entitled to general 
average. SMITH HOCG A CO. e BlaCR Sea. ETC. 
CO (1939) 2 AU E E. 855 (C A )= 

44 Com Cas 214=55 T.LE. 766. 

I -Charterparly for two eonseeutne voyaget-tf two 
seterable or one inditirble—Detialioei in Ihe fint vo- 
yage — Efe-t oneentraet. 

By a charter party dated December 30, 1937. tbe 
"Yolanda*' was chartered and was to be in force for 

^ V. .r-g* — j .vj. intbe first 

• . .• "nded by the 




R. (1939)2 


isGo 
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SHIPPING, . I 

analog; of a charter for a single voyage but the ana 
Sog) of a coniract for delivery of gcodsm irstal neats I 
There was roihing to indicate that the ~ 
deviate in the second voyage and the c 
refu'c to implement the contract nil) 
second voyage The Court of appe 
deciMon 

Htld, that the contract was an 
for two voyages and the deviation !n ■ 
relieved Che charterers from implement 
with regard to the second voyage Rt 
BETWEEN COMPAGME PRIMERA DL NaVIGAZINIA 

DB Panama and Compania arkendataria i>e 

MONOPOLIO DE PETROLEOS S A THE YOLANDA 
(1939)1AI1ER ei(CA) 
—'CiUttion— Breath af duly t« take effetUne acttm 
earlier •when the other thtp eonttnueJ on her vorong 
teurte— Liability for eontrihulerj negligence 
Held by the House of Lords the 
Diamond on the nrong course had * > 

which the Ueranger was hound to lak 
and breach of the duty cont ibuted to me collision Ihe j 
question depends on what a prudent seaman ought to do 
and cannot be treated as a question of law S S 
UERANCERv S S DtAMONO I 

108LJ(P)ia- . , 

■ ■■Over delivery— R 

aignee Tort— CO b •*.< lu *•<.« a.*>, 

CONSIONEE (1939) All C R 70 (0 A )>> 

44 com Cas 66-LR 1939 P m-° I 
160LT 451W65TLB 252-1939V *. 
80LI0ITOE AND CLIENT— for 
admitting negligenee withont authority of eh 
under initruetieni from kit inturer^Dnly to e 
eontutt when in doubt and keep mformed^-Brea 
Liability — Admisiton if neghienee^If a iioei— 
Damagee^Nature and meature of 

The respondent's pnhcy of n otor insurance contained 
a term as follows — ‘The Society shall if and so long as 
it so desires have absolute conduct and control of all or 


The re pendent's brother who was seriously hurt brought 
an action against the respondent as well as T Brothers 


tORT. 

a defence on behalf of the respondent admitting negli* 
gence but denying damages A Judgment followed in 


liial and it is an incident of that duty ihat the solicitor 
should consult with his client in all questions of doubt 
which do not fall within the express or implied discreiion 
left to him and should keep the client informed to sneh 
an extent as may be reasonably necessary according to 
the same criterion There is lo-Oay no common law duty 


siibject to certain implied boundaries and limications 
T be insurer was bound to exeicise a real discretion 
upon each question after due consideration of the 


are liable for breach of their contractual duty to the res 
pondents There cannot be any damages for injury to 


LR (1939) 1 SB 191(0A}» 
163 LT 477-64 TL^ 861 


•t^^fL^Buileeh escaping and charging en plaintiff— 
Owner if liable fer danagts for mtury m the abtenet af 
r-**" •* '• -• "^’animal 

veitd at the pitmisesof the 
' and charged on the plain 

’ In a claim for damages 


for in|uties 

/fcAf, that on this occasion this parlicula animal 


poiiueiiv uiievi lor me ua uai,e to 1 1, wai, Jui lui * •* I • 1 1 Contributory Hrghgenee—Elfeet — - Dangerous 

personal injuries he had In claim against T Brothers | Aer/wrrftf /rnfr—Aaflii/ify 

idtnt while 

■ ■ ■ . • ■ . occasioned 

• . ■ defendant to 


sequently took out The two in* . ■ 

their headi together In a plan 


which the le^dent's insurers wete Interested W whKh — —Canserixon—Plaintiirt lees eieating into de~ 
they ha i no defence In pursuance of the agrrement, fo"'dantt garden— PlaintilTerightto fottovo— Extent — 
the appellant on the Initiuctioni of the Inrureri deBvered Beet If ehUtele— Claim for eonvoriton—Suilainabililf 
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TORT. •' jTOST. 

PUinUff's bws escaped into defendant^ land and I to warn had not warned tlie plaintiff of llie danger; (2) 

defendant refosed entry on his land for recc»»*'-- ~ — - — - ■* *- — - t -l « j 

bees The bees were lost. In a claim for the 

the bees lost, ■ 

HtlJ, bees are feret tialurat. When hive ■ 

lahen into disposition of the owner and 1 ' 


anybody's chattel Therefore no action can be maintain 
edforcomersion KEARRYe PATTINSOM. 

(1939) 1 All EB 65(CA)-= 
108LJ.(KB) J5a=LE (1939) 1 K B 471= 
160 lit 101-65TLR 300=1939 WN.IO. 

■' Ctirz'trsian—Siift^’ier and 
ngfut tihng liihttry cf gtcilt in tzttn tf vAat tear 
tevtrti by billtef lading— /f sMifftonir fan eiam 
ta/«r ef the ge»it tvtr dih z tred. 

Consienees tinder 11 bills of lading Claimed against 
shipowners for short delisery of timber under 4 bills of 
lading The shipowners counterclaimed the value of 
362 pieces of limber not covered by the 11 lulls of lading 
delivered to the consignees. 

Held, consignees were riot liable to shipowners in lott 
for conversion. As between shipowner and consignee 
whether by implication of Uw Of by way of inference 
from fans, the acceptance by the latter of the over, 
plea of Itself does not give the ship owner a right to 
anything more than the payment c{ addiiional freight. 
The NOKDBeitc nordscrg (Owners) v sher 
WOOD ft Co. (1933' 1 All.B E 70(0.' 

44 Com Cas-66-LB 1939 P 
160 L T, 451-55 TLB. 252= 1939 W.*. 
Djmtget f»r tett ef exfeeietiaa ef lilt 
In an action by the father as personal repie«et' * 
for damages for loss of expectaiion of life of his daugb 
ter aged three the jury awarded i 1000 On appeal. 
Held, the net reault of the cases is that it is left to the 
appreciation of the jury to 6x a figute and the amount 
to be given sb^uld be strictly reasonable and if it etts 
at all It should err on the low side. The 
coverable by the personal representative 
by the death of ih» victim BAILEYS’. K< • 

108LJ {KB)182“LR.{1939JiKB.4b3= I 
160LT.87=55TLB 219-1339WN 17 
■ Djmagit — Death earned by neg/igenee — Claim 

by •widerre — Shortened expeitatton ef ’ s’-* ‘ ‘ 

ef bttng tilled in accident or in rear 
to Aght or as reiult of air raidi — Eff 
damages — /‘oiiibt/ily ef remarriage et 

In an action under Fatal Accidents Act for damages 
caused by defendants' neglig nee, 

Held, on assessing the pecuniary loss which the widow 
and other members of the family of the deceased have 
suffered one has to discount the sum liy various coosi 
derations such as that he might have ^en killed in an 


- •Dangereui machinery — Duty to render at safe <u 
tf It had been fenced— Failure ef aUmer— Liability — 
Factory and Workshop X'/.l901. S lO(l)U) 

The plaintiff who was the servant of a ptomber, a snb 
contractor of the defendants was injured m tbedefen. 
dants' power house by a crane The contentions on be- 
half of the plaintiff were (1) that the defeodantshad I 
not fulfilled their duty to the plaintiff as an Invitee I 
because the sub contractor appointed by the defendants I 


cannot lawfully be naed. The plaintiff is entitled to 
succeed The defendants did take reasonable care to 
prevent damage to the plaintiff by warring his employer 
the subcontractor. FOWLER i». YORKSHIRE ELECTRIC 
POWerCO Ltd (1939)1 A11.EB.407(EB ) = 
leOLT. 208=65 TLB 376 = 1938 ^11.48. 
Dangerous machinery— Failure to fence— 
Liability for injury— Conliibutory negligence — Effect. 
A’/Tort— Contributory negligence 

(1939) 1 All B B 310=(a9S9) 1 K B 540 (0 A.) 
Dingerous SfachtH ry~~ Statutory duty to feme 
—Death of motkman due to breach ef statutory duty 
—Ltabilily ef employer— Contributory negligence of 
vsoekman — If defence. 

Plamltfi as administratrix of her deceased son's 
estate sued to recover damages on the ground that bis 
death was cao'ed by a breach of a siatu'ory duty impos* 
ed upon the defendants to keep <ecure1y fenced danger- 
ous parts of the machinery in the mine. The defen- 
dant to escape Ifabiliiy wilt have to prove (i) that it was 
reasonably practicable to avoid or prevent the breach or 


V. POWELL DUFFRYN ASSOCIATED COLLIFBIES, LTD. 

I LB.(1939)8 AllBB 722(HL)-56TLB 1004. 

I — Defamation LlBBL AND SLaNDBR < 

1 — “ Cat Company laying tnoint uitfhml taking 


I for contribution can tc made against teinl tort- 
feaior. 

A gas company laid their main in a place from which, 
■ •* - ‘ have known that 

- w.i as the result of 

and as they had 

, It was for them, 

and noone el^, to take precautions for the safety of 
the neighbours The gas company deliberately cho«e 
the risk of fracture to Ibeir mams and did not take any 
precautions 

Held, the gas company were liab'e for the damage 
due to Ibetr negligence. AUhougb the plaintiff was 
». eng defendant, it would 

Court to give effect to the 
in‘l the other, if both the 
■ >e liable. The coal com- 

, , ANSON V WEaRSIOUTH 

Coal Co. and Sunderland Gas Co 

(1059) 3 All EB 47(CA)=65TLB 747. 
finest — If licensee— Extent and nature of duty 
and liability of otontr of premises. 

Plaintiff in pursuance of an mviialion f'om her sister 
—tile defendant’s wife, spent a day In defeodant’s 
bouse, as she had previously dene during holidays. 
The liaoleaui on the Snoring was polhbed and not 
covered by aoy rug or carpet. The plaintiff iojuied 
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TOET I 

herself by a fall due to the polished floor In a claim | 
for damages against the defendant on the ground of 
®«g'‘gence, 

Hitd, there was no breach of such duty as there was 
on rv* . 1 . J 


ving a pony attached to a carriage unattended and 
plainlifi was injured by the pony 

A'r/if, the plaintiff cannot have damages awarded by 
the jury uoles® she can show that there was in that 
animal something vicious which was known to the 
owner or unless she can prove negligence, the reasonable 
con«*quence of which was the behaviour of the horse as 
proved ALDHaM v UNlTtn tlAlRllS 

(1939) 3 All EE 478 (EBD) 

• ln)nry eauitd iy vihtel «f uteli>r tarry earning 

ffT—Entruitment by mmer ta eompettnl repa — — ' 
f^eghgoict of npairer— Liability cf a^ner an 
Pairer rttpeetively 

In an action for damages for injury 
plaintiff by reason of the wheel of a moto 
off on the high way 

ffetd, if It appears a« a matter of fact 
of the motor lorry did entrust the repair to a competent 
repairer, he IS not liable tea person who suffers injury 
upon the road by reason of the competent repairer being 
negligent There is no extra duty on the 0 * ner of him 
selfaeeing whether the repairs have been property 
earned out Unless there * * ' 

before ibe accident, the rej 
his neg'igently repairing a * 

going 10 be used upon the > 

would if soared, he liable to inflict injury upon a 
passerby STENNSTr flANNCOCR 

(1939) 2 AU EE 678 (K B D ) 

■ ' ■ ■ Ln/ury ta tenant and he family by a brief 
tvhieh fill fram defeetne ehmney itack— Liability at 
lanJlard 

In an action again*t the landlord in respect of In 
juries sustained by Ibe tenants daughter by a brick 
which lell Iroro the chiirney stack owing to Its bad Mate 
of repair damages were claimed In fe*pei>t of the Injunes 
to the daughter and for loM of aertices of the daughter 


TOET. 

based on negligence and by amendment was added 
alternatively a claim for breach of warranty The 
defence was that there was no duty to plaintiff, there 
was no negligence on defendants part and that the 
his 

• . that 

he 

ints 

the 

11 

succeed upon either on the ground of negligence or on 
the ground of — ~ cn- »■« - 

lIOTtL.ITD ■ : ■ 

108 L J 


- iMrry Mih sugar bags— Sugar escaping fram a 
torn hag — Infant plaintiff injured by tarry vihile trying 
ta Secure far hmstlf such sugar— Liability af eviners 
of lorry— tf the lorry an 'allurement' and "concealed 
danger " 

#« » a -» Thile trying to secure 

om a bag in defen 
was injured by the 

I >J / \ -TL. |Q,,y 


• road 

, anting 

in the care required of every user of the highway to 
eaercise reasonable care for the safety of others So the 
defendants were liable for the damages CULKIN a 
MCPtE & SONS LTD 

(1939) 3 All EE 613 (EBP) 

• —Eight ta reeooer 

• to human safety 


Aiiearse tarrying a tooin containing a corpse wax 
followed by a carriage in which were the plaintiffs who 
were the mother of the deceased an ancle a cousin, and 
the cons n’a husband A iramcar negligently dnten bya 
servant of (he defendant collided with the hear«e and 
overturned Ibe coffin In a claim for damages for 
negligence against defendants it was found that the 
plaintiffs did receive injutiesln the nature of shock to 
a varying degree from the actual Mght of damage to the 
hear«e coi taming the body of a near relative but the 
action was dismissed on the ground that In law there 
most be apprehen'ion of injury to a human being or 



the hotel during ibe day and returned at 7 PM fori 
dinner and went out again and returned at II 20 P3t ^ 


liE ..t>4tUA;^hb ILK ktu- 

1939 W N 6 

• • • ■ . •’ of 


• ■ , . . . » ■ 1 - ■ , . . tie* 

I , , . ■ • • .•■ * 1 . • . - oiir 

merit belowandwas injured and suffered damage fo | tion wiihone of the defendant corporation** buses, il 
which he toed the defendants Oiiglnally his claim was 1 sras found that the driver saw the plaintiff at a lime 
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when he coaid hare averted the acadenl. BuHorthe 
plaintiB being eldeiljr theaccident would b»\e been 
averted. 

A driver of a motor veh'Cle •• 
aa accident which be eoold have • 

driven more ilowly In spite of the fac 
a public bus which has to keep to a ce 
ana li piaioiiB coald have averted the accident if she 
wssjoopper. *f be sooner it is recognised as ^nglhe 
taw tbatapervm who drires a motor vehicle ander modem 
condidons is in precisely the same pe<'''r'~ *« 
ance, that of a surgeon or a person* • 

perform an eatremely difficult ts'lc I 
dangerous con^tjaences for other i- . 

DAU'r Liverpool Corporation. 

(1939) 2 All EE 142 (KBD.). 

Xegligmif — Coment-^JVXtn atj ime fir a 
itffH t. 

Fiantifl vulontanly became a non-pa^ing passenger 
in a car and even after knonledge that the driver was 
not «ober and in spile of opportonilies to get down con 
dnued to travel in the car In an accident that fo'lowcd 
the driver was killed ard the plamliS iniuied. In a 
claim for damages by the plaint H against the widow of 
the driver noder Law Reform (Miacellaneous Provisions) 
Act. 1934. 

that the plaintiS did not impliedly consent to. 
or absolve the driver from liability for any snbseguent 
negligence on his part whereby the plaintiff might suffer 
harm DANK v HAMILTON 

(1939)IAUEE 59 (KB.)- 
108 LJ.(S3)255»i:iJl (1939) lEB 509- 
160 LT. 433 -66 TEE. 297- 
” ' “A’tgiigenct—OtaiA af viatckmin r/tumingta 
turninf frtmiUS—'VclenU non fit iniuria'-/feu’ /ee a 
•ffAttff. 

A fire in the defendant's factory was found to be due 
to the eaistenee of 1 faoKy and scandalously negligent 
system Introduced by the defendant in his works. The 
plainiifl's husband, a watchman, after some attempt to 
estingai'b the fire, and after gofng out, returned to the 
premises and died as a reouli of the fire On a claim 
by the wile of the deceased it was contended, iha* 
in reumiDg to the premises be was merely a volunteer 
and >0 there was no liability 

field, that a person who is eo 
premises and to guard them from 
(C having gone out of those prent 
self in a position of safety he yet 
which was at all times part of hi 
premises from fire,— is not doing something beyond the 
scope of bis duty so as to treat him as a volunteer. On 
the facts once the negligence of the defendant is found, 
there is no room, either for the rule of nofut atius 
tnterztnient or for the app'ication of the doctrine of 
voiinti non fit injuria The plaintiff is entitled to 
recover damages D'UrsOp SsnSON 

(1939) 4 All E B 26 (E B D ) 

— I -Neghgenct— Defendant itortng m'tal theelt and 
tand for road making — fn/ury to ektlj by toUtdeng 
toilA tlaek of metal on the uay to heap of eand (or 
playing — Liahilily. 

Thewivantsof the defendant (a county couticU) tn 
the course of supplying material for road making piled 
up a number of expanding metal sheets by the road 
(which had been closed). The infant plaintiff while 
proceeding through the toad to play in a heap of sand, 
al'o stored by defendant injaied one of bis eyes by con- 
tact with some part of one of the sheets. In a claim for 
damages, 


TOET. 

Uttd, even assuming the child to be a licensee there 
was DO allurement in the heap of metal and there is no 
trap in that. There was an obvious and not a concealed 


. -A'eghgence — J^atal Accidinti Act (1846) and Lav/ 
Ktform Act (1934)— C/cict for damages by pa/e/As for 
death of iktld due to negligence of detendant's drner^ 


I motor accident due to the negligence of the defendant’s 
driver damages only under Fatal Accidents Act, 1846, 
and nothing for the loss of expectation of life under the 
Lavs Keform Act, 1934. 

I ffetd, there must be a new trial on the isvoe of 
damages The Fatal Accidents Act deals with pecuniary 
I loss only. If parties who will benefit under the Fatal 
1 Accidents kdl and Law Reform Act are the same they 
must not to any extent be allowed to have their damages 
twice over Lllis o. KAIKE 108LJ(EB)292- 
1,B(1939)2EB.180-161L.T 234-65TLB 344. 

- ' N egltgenct—Fire, the result of on act of the o<.cu’ 
fier of premises — Escaping to adjoining premists— 
Liability for danagei 

In attempting to catch a rat the defendant lit some 
paper, which ignited combustible material in the pre 
mises. Drums of paraSn which were near exploded 
and one drum was thrown on the stairs of the plaintifi'a 
premises and damage was oao^ed to (be plamuR's stock 
of shoes, etc , by ibe heat, smoke and water resalting 
from the fire and from the efforts made to extinguish It. 
//rf.f, if a file has been Ut intentionally, it ts notan 
, acadental fire and <0 not within the protection of Fire 
I Prevention Act, 1774, In this case the fire was due to 
I the defendant’s negligence in igniting the papers near 
parafin drams In any event the plaintiffs are entitled 
to succeed on the principle of Rytandt v Flettker, 
|0868)LR 3H L (330) MULHOLLaND AND Terd 
Ltd V BAKfR (1939) 3AUEB 233(EBD)- 
[161 LT. 20. 

— — Negligence— Lon of expectation of hfe of vnfe— 
'' I I > e ibulioH byioinl tort 

1 in a motor collision 
husband in driving 
has not got \ ested in 
her at the date of her death a cause of action against 
her husband for damages for ihe loss of her noiuial ex- 
pectancy of hfe So a claim for contribution against 
Ihe husband by a joint tort feasor whom the husband 


ffegfigence causing death— Loss of expectation 
of life — Measure of damages. See ToRT— DAMAGES 
—LOSS OF Expectation of life. 

LE (1939)1E-B 453 
—'—Neghgenee m not keeping a patement adioining 
tAoh’ShiBay safe U uteri o! kithicesy—Ltahihty of 
owner of fatement for injunei to user 

Where the asphalt pavement belonging to defeouant 
immediately tdpining Ihe highway bore no son of indi- 
I cabOn to any one that it did cot form part of ike high 

(way itsdf and mjary is caused to people who are osmg 
the highway by reason of the pavement being rough 
and broken ap, the owner of the pavement is liable 


y. D 19^9—80 
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TOET. 


i TOET. 


<)amases for ibefailare 0 ! the obligation to keep the 
propefiysafe. Owens v. ThomaS bCOTT & bOMS 
iBakers) Ltd. and Wastaul 

(1239;3AILSB 663(EBD} 
Ntihgtntt— ‘Motor eyeltfli'/ollmnMf tatk «tktr‘ 
Sudden brakxni by tkt front Cyelitt~~/nturf to pillion 
rtdtr~Ltabtl>ty. 

In a claim for damage* for personal inianes sastained 
by ibe pilJion nder due to the sudden apptying oltht 
brake by the motor cyclist and the negligence of the | 
following motorcycIiM in being too close to the front 
cycle to avoid the accident. 


■ - •—tfuttantt—CoUapte of Xoutt—Damagt to ntigh 
\ hourtHg primtut~Omntr or ictupnr vihm liable. 

If owing (0 want of repair premises opon a highvray 
become dangerous, and tbetefore, a nuisance and a pas 
ser by or adjoining otrner Suffers damage by their 
' collapse, the occupier or the owner, if be bas undertaken 
the duty ot repair, is answerable, whether or not be 
. knew, or ought to have know of the danger. On the 
' other hand It the nuisance is created not by want of 
repair, bat for example, by the aa of a irespasse' or by 
a secret and unobservable operation of nature, such as 
a subsidence under or near the foundations of the pre- 

• th«r nnr an pwner rpSOonSible fOr 


(1933) 8 All. E£ 660 (CA.). j - .. p^nng off—Damagti-^Batii of asseiimtnt~ 
— Ntglittnet-^Sall of pistol danprout in ilitlfto I ^ntury to goodwill— 11 to be presumed. , 

ioj under 12~lniury to plaintiff, another infant— \ Once oi.e bas otablisbed passing off. there is Injury 
Liability (or damagiu £««1 *dl and the Court of the jury must as-ess, by 

Theialeof a Bistoland ammunition to a boy under I ‘•'e **«*"’“"» ‘hey can wh.t is a fair and temperate 
, . ” ' ' Thequesiion 

a .1 • , , • • * .mages can be 

, . , , . * 1 $ left open. 


liable for the damages BURPirr v.K & £. Killie 
< 1939) 2 All £ B. 372 (E B Q 1- 
liE(19S9;2EB 7i3'’16t»LT 481- 
fiS T L B. 61S. I 

— , I — ffegh genet— Supply of a reeoniilioiied ear with 
a wheel not properly lightened— No aniuipation that \ 
there unit it any internediafe examination at would b* 


tifou; u All. a) E SISfOA)— 

I 56EP.C225 

— '• Pamng gf and infringement of eepynght—Utt 
of the title vt a muneat eomponhen ae title of a lathe 
'—How ftr inf'inpmtnt of (opynght, and ptr forming 
right. 

There cannot bean infringement of performing right 
in a musical composmon unless there has been a public 


reveal a defect such as exuted in the *" { *o*xt«nitve a Kite and of to impoMant a^ character. 


— _ A'/gfepnet—Surgeari nnd piftonlSioaS defd m , 

Patient — 'Res Ipsa loquitur”—// appheable— Degree of \ 
tare required. 

In an action by the mother of ade^a'ed patient aganst ; 
the surgeon and staff for damages for negligence in 
leaving a swab in the patient which necessitate J a second 
operation which rfr<u)>ed in deaih. the plainirff roniend , 


I (J939/4AJjrE 

TBADE NAMES — Failing eff~~t/ieri of name 
' Staunion Cheiiman’’ if entitled to retiram ute of 

* Genuine Staunton ChettmOn" ~ tVhai eonitilutei 
Patting off. 

The plaintiffs claimed that the name ''Staunton" or 

* Genuine *'taunton'’ used u^n or in connection with 


Ordinary good h 

stances and whet ■ 

such skill and 
panicular ca'e 
Per Afaehnf 

dutentint'ithec t ■ ■ 

the burdon of pruoi wasuii uii. uiikui,. •/ 

Per Seote and .Maeiionan L, //. (.Goddard L J, 
dnienling) There was no general rule of law requiring 
a surgeon after an operation to make sure that no awab 
seasleft In the patient. MaHOV v. OSBORNE. 

(193911 A1LEE 635fOA)- 
LB. (1039) 2KB 14-ieOIaT. S2S. 


, to Slop the 

’* alone in 

■ ■ "genaine" 

when atfacied to ibe word "Siaonton" most Iw calcula* 
ted to lead to the belief that the term Is used to mean 
“made by the plaintiffs” and the plaintiff* are entitled 
loatoptbe defendants from deacrlUng his chessmen as 
“CenBlne Staunton”. JOHN JaOOFS « Sons, LTD. f. 
Chess. (1039) 3 ail B-E 227 (Ch. D ). 
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TBUST TUVINS— /mtiiMfn/t sftafitd iytie ml/— 
Pmri *f mtilmtnt tCHftrrtd if Slatult—Wlittker 
frfkibtiti. 

The mere provision in A mil for investment in a list 
of specified iciTestmenis, with no negative provision, did 
not amount to an eipre»s prohibition and (he tinatee 
had the power? of inve<tment conferred by statute. Re 
Warren : Public Trustee v Fletcher and 
OTHERS. (1939)2 AllGK G93(ClkD)^ 

LE.(19S9) 1 Ch. 684=161 1.T. S2= 



Vi lldXt—Atnui If free ef a// dutm and feet at tneeme 
tax at the current rate tar tkt time ieinf—/neemt'tax 
reCBZcrtt If annuitant— flersan enitllid ta. 

An annuity "free of all doties and free of income'tax 
at the current rate for the time being** does not entitle 
the annuitant to retain the income*laz recovered on (be 
annuity. EVES /n re MIDLAND UaNK v EVES. 

(1939) 1 Cli.069 
Annailf tui/eet ta farfttture en taatruptcf— 
BantrupUf af annuitant m h/etime at tdtatar and 
diieharge alter death at tutatar tut lefert intlatment 
af annuity ieeame piyaile — Efeet an Meting af annuity. 

TMtator directed his executor and trustee under the 


WlXiti, 

will ihonld be carried out. Re DEECHASSIROn 
LLOYDS Bank, Ltd. p.'Sharpe 

(19S9;3An£.R 32irCb D) = 
L£ (1939; I Cb 934=161 1. T 63= 
66 Ti.E. 841=1939 'W.N 240 
Sene/Sciariet inngmg into hatekpat advancet — 
Interest an advance from testatar't death — Liability. 
Where an advanced beneficiary has under a clause in 


en]<qr (he interest of the sum aavanced and be placed m 
the same position as cnaovanced beneficiaries in regard 
to the income earned by the capital of the estate befoie 
distributiMi. The advanced beneficiaries will be charged 
with inieiest at 4 per cent, on their advances from the 
death of the testator the amount of such advance being 
determined by the value of the settled securities as at 
(be date of the settlement Re WILLS: DULVeRTON 
* MACLEOD. (1939)2A11EB 775(Ch.D)= 

108 I..J. (Ch.) 286=L R. (1939) 1 Ch 706= 
160 L.T. 635-. 65 T i B.822= 1039 W N.212. 
•Rejueet contingent an legatee attaining age af 
25—// a i/fueit far on intereit determinable af her 
death— tt’ille Aeli 1837» .5. 33, »/ applicable— Peath af 



8 All jj.ik uJ.. lOu ai.y i< 

aB.943 = 193d W.N.282. 
irk''— If a valid ekanuble 


• •Annuities ta be pjsd aul 'af ineame af resi- 
duary estate— Directson ta resort laeapilal if eneome 
tniu^eiinl to pay the annuiliel — Annuitiei if ta\ 
abate. I 

The testatrix after certain dispositions and l^acies I 


• and church wardens for 
ue import and suggest an 
it U quite impossible to 
bring within the purview of the law of trusts The 
beqnC't fails. FARLEY AND OTHERS tr WEST- 
MINSTER Bank Ltd. and others. 

(1939)3 All £B.491'H1|) = 
LC. 1933 AX:. 430 = 161 LT 103 = 
I65TLE 943=1939 WN.279. 


life tenants in 
set after dtatk af 
' ane— Ineame af 


per annum. onnmtty parable ta be free of inteme tax 

Held, as in the present case the testator's intention A bequest of an anneity to the testator's widow 
can be carried out exactly and fully there should be no eided that it was to be 'paid free of all deductions 
valuation of the annuities and the directions given in the soever*. 
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WILL 

Htld, the expression “deductions’' must Ineiude 
income tax and the annuity payable to the «idow 
free of income lax /« r# CowLtSliAW Cowushaw 
t-.CowuSHAW 103 L J (Ch) 198- 

L.B (1939) 1 Cb 651-lGO L T 455- 
66TLP. 637= 1930 WN 74 

Btquttt on 'condition' that legatee adtfle testa 

tor’s daugAlei — If a truit~/nabilitg of legatee tootteun 
adoption order— // trust to fat!, 

A testator bequeathed all his money 
policies ' on condition that the legatee 
the testalcr's named daughters and gave 
each to his other 3 daughters and son", 

the word 'condition" is rot used in its strict 
legal sense It is a gift on condition, In the sense of, on 
the terms, or on the trust that the legatee does certain 
things It imports a trust and though the devisee or 
legatee dies before the testator, and the gift does not 
take effect, yet the payments must be made, for it is a 
trust and no trust fails for want of trustees bothe 
inability of the legatee |o obtain an adoption order 
cannot allow the trust to fail Ke FraKIE, LowaRHS 
o Taylor (l939)2AllIiB 86S(C& D )= 

108 L J (Ch ) 217=L R (1939) 1 Cft 700 = 
ICOLT 620-65.TLB 746 
—Coniine lion—Ahiolute gift wth Iruili engraft 
ei in iAi'h for benefit of third parUtr—Appheabilttg of 
ruUtn Lassencev Tierney. 

To treat the destination over beyond the '• * •' 
life rtntitx that occurs in the presmt case • 

against the view that an initial gift in fee • 

IS in effect to ignore the rule in Laiienc •• • 

altogether and to apply the principle that in a will the 
later of two incorsi»t«nt provisions is to prevail ever the 
earlier That is a principle to which (he Court never 


■ CoHilructiOH—Brqneit made — Condition mhu 
fueiil regarhng residence of legatee m Canada— 
Begneit—tyhelher toid for untertamty 

A testator by his will presided as follows* * I give 
devise and bequeath all other property real and per , 
sonal to my executors upon the following trusts, tiatnelj, ' 
to manage the corpus of the estate in accordarwe with 
their b-at judgment conilnuing any investments that 
exist at the tvroe o( my death it they «ee fit and to pay 
to or for my said daughter a sum sufficient In their 
judgment to maintain her suitably onlil she is forty 
years of age, after which the whole income of the estate 
shall be paid to h«r annually The payments to my said 
daughter shall be made only »o long as she shatl con- 
tinue to reside in Canada’ . 

Held, that the provision that the payments were to be 
made ‘ only so long as she shall continue to re«idein 
Canada” conMituted a condition subsequent and wa* 
void for uncertainty SiFTON v SlFTON 

LB (1938) AC 666 

Construction — Bequest providing for alternaUvt 

event ! — Further provition as to order of eventi — 
Rule aqainit perpetuities— Applicability 

A tC'tator provided by his will as follows: "On the 
decease of my Ian surviving child or on the death of 


WILL 

Hetd^ that the words "on the decease of my last sur- 
viTiDg child or on the death of the surviving widow or 
widower of ray children” adequately expressed alternative 
events and the fact that the testator went on to add "as 
the case may be whichever shall last happen” Is not 
sufficient (o make the gift infringe the rule against per* 
pelQiiies Consequently theultimale gift of capital wilt 
be valid if the death of the testator's last surviving 


loniiruition— Bequest to aiiocialion—Eiist 
enct of attoeeaSten not citablisked— Effect at legacy— If 
to be eonstrueJ as gift for a purpote—lf had for uncer 
tamty 

The testatrix by her will appointed the plaintiff exe- 
cutor, and she gave some specific and pecuniary legacies 
Including a legacy in these terms ’ I give and bequeath 
£ 500 free o( duty to the Secretary or other proper 
officer (whose receipt shall be full and suffi-ient dis- 
charge) of the Oxford Group whose officers are at 
present Situated at Frown’s Hotel Dover Street in the 
City of Westminster" and after disposal of the residue- 
in annuities etc. she directs her trustee to pay any 
amount in excess of i !00 of the in*t>me of the residue 
. . . to the secretary or other proper officer of the 
Oxford Group afotesaid ” The evidence failed to esta- 


and not to an association, would U to miteonstroe the 
plain language which the te'ialrix hasuted Inibewill 
Even if the gift IS held to be for the purposes of the 
s • Old for uncertainty 

. . • RAHe Wn-SON 

: • -1039 W2T 115 

• , r” and remtindtr 

of the money 

A wilt contained the bequest “I give and bequeath to 
ray son when my lecuriius have been converted into 
cash two- thirds of the proceeds To ray son /f £5C9. 
To my son B the remainder of the money 

Held the expression "my secuivtjes" tn the ab'tnce of 
Sufficient contest cannot have a wider meaning than a 
debt or daim the payment of which ts in some way 
secured, and does not include shares or stock In a com 
pany. The gift of the remainder of the money is a gift 
of toe residuary personal estate Re SMITHEKS, 
Wattsw Smithers and others 

(1939) 3 All E R 689 (Ch D ) = 
LR (1939)3AUEB 689 = 161 LT 193 
Deed at leparaiion—Cezmanl not to retoke a will 
—/f fjctendt to revocation of will by virtue of Wills 
WfMSlZ.J' 18. 


testator had made a will, whereby certain dispositions 
tn favour of (1) the wife and (2) the children 
were made The separation deed contained among 
others, a covenant "not to revoke or alter the will” «o 


dying before that period”. 


1 coToiant not to revoke war broken by the second 
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■WILL. 

loarriage Farrell, J., held that even assoming that the 


LAND. (1939)3AnEB 14a(CA.)= 

L.S. (1939) 1 Ch 820 = 161 LT 1= 
65TJI.E 819=1939 WJI. 251. 

•Exetuiort—Adminiilratiou aeim iy ered$ler~// 
flatntilf’t rtiht to tail! tan dtpnvt tht ^rtanai rtfrt- 
jiJtfatnt af hit nghi ta rilaintr—Diicreliaji ef Can^t at 
fa cells. 

Per Green, M. R. and FinJty 
dii'entiog).-— Assets in res|>ect • 

entitled to exercise and claims * 

tainei are in eSect viUhdrarn , 

available for the payment of debts of tbesameora 
lOAerdegree Payment Into Coart in an admimstraiinn 
action IS riiboat prejudice to the executor’s right and 
does not affect the sabstance of the situation, it bring 
mere machinery for preserving the assets pending a deci 
Sion upon the executor's claim. The inevitable re>ult 1 $ 
to preserve the priority of that claim over the plaintiff s 
costs of action. Thediscretionary powerof Court as to 


WZUYSS ' (19^) 3 All £.B 746 (0 A)- 

65T.LB 1029 

■ ' E xttutari^ Judgment hy default againtt~-Pri- 
tuntflian et devastavit—// apen ta ixttuteri ta prave 
iktrt tvat nederastavit and aiielt cf deceased ne longer 
in thetr hands 

In the King’s Bench In an action by the plaintiffs on a 
tnorigsge by ihe deceased a judgment by default was 
parsed against tb* *t‘’“-** • ■ • 

capacity. The res 
by not patting In 
bands assets of t 


the estate was appointed and an order for administra- 
tion nas made, on default of appearance by defendants 
Some months later, the plaintiff issued a writ ' 
faetes to enforce the judgment and a reiorn 01 
bona was made. In the present action plaintiff 
payment by defendants personally of aboat 
under the mortgage. 


WILL. 

LE.1939 CII 1007=161 LT 160= 
'"39 W.N 295. 
’ ■ mg religious 

son, daughter 
ike the Jewish 
g the Jewish 
when the fact 
roved to the 
rest under the 

will 

Hdd, the condition framed for the purpose of divest- 
ing a vested interest infringes the rule against perpetui- 
ties and Is void Re Spn ZEL’s TRUSTS 

(1939) 2 All EB 266 (Cb D ) 

■ Gift to wife during uiidovihooj— Remarriage of 
tendow decreed a >iHltity~Effeel, 

Tbe testator gave his wife a legacy and gave to her 
' ... . certain house and 

widow hood to be 

• edin 1919 and his 

inveslmenls were 

Lonverted and paid over to the son. A decree cf 
nullity of (hat marriage was made on 24ih May, 1937, 
and that decree was made absolute on l5ih November, 
1937, on (he ground of incapacity of the husband to 
consummate the marriage She then claimed ihe life 
interest as widow 

Farewell. J.\xti (1939) 1 Ch. 1000-(I919) 3 All. 
ER 500.] held As Ihe ’eeond marriage was null and 
' '• widowhood never determined. But the 
Dch long delay claim the beoeCt* of any 
) the trustees who bed disbursed them. 

atormingthe decision the Temarnege deter- 
mined the widowhood. But as the fund had ceased to 
exist and by her conduct she acqute<ced in the transac- 
tion the widow could not now question the transaction. 
Eaves In re (1939) 4 All £ B. 260. 

Ligactes and annHitiep^Ahatement-^RighU af 

annuitant. 

Where an estate was tnsaflkient to pay the legacies 
and Ihe annuity In hill, and there had to be an abate- 

■ ‘ — *'• abatement was to 

having regard to 
Income of which 
a gift over of the 

entitled to have paid over to 
her annuity, when abated, If 
’ment of tbe legacies and the 
actuarial value of tbe annuity m full, any surplus 
remained that surplus was payable to the beneficiaries 


I L egacy "free of duty'—Foreign dueiei~/f pay- 


Uatchklar 0 . Evans. 

(1939) 3AU.E.B.606(ObJJ.)- 


-A 
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WILL. 


Legaattand anumtut in the nature »f lettled 

Ifgacttt — EiUte iniufEcitnt—Abatenitnl, 

The lesutrix, over>eitimated the value of her estate 
which was (juite Inadequate to piovide the legacies she 
bad given, subject to her ahter's life inieiesi and also 


• « • were 

• • ' ■ • • . e the 

• ■ ed as 

- • * “ same 

“ ~^A^l'JeR V 

. ■ ** :* . oichD)^ 

: ■ l Ch 734- 

W.N.254. 

— — rersonal representative— Hlght of retainer— 
Costs of admin •••a* #••>— i- —«-* — »» > . 

See UJLLS — . ■ » . • 

TION BV CREDI ' ‘ •* .. ; : 

' —pruiue-~ij .i> e, gmuiu \,vuft te tvaurue iinu 

meut—Daeument wnA M9 diefatitiie elTetl — If f/ehatt 
ihould ie gtaitid, 

A Court of Probate, has a duty of making toch limit 
ed construction of the documents before it as Is rieces 
sary to determine what documents ought to be admitted 
to probate and to whom adminuiratSoo should be 
granted A document which has no di<po)‘i|iie effect 
iboutd not be aamnied to probate tn the eitjte 

«/■ Thomas. PUBLIC TRu^TEit- da vis 

(1939) 2 All Sn ^67 (PDA.) 
— ••Proiate—Juntdietien ef Prehte Ceurt te detete 
wrd—tfuhe txeretted iehere emutien ef tin>rd tn// 
alterihe tenteef the vuH. 

Byawillof May 14.J92S, the tertatrii bequeathed 
the residue of her teat and penonat estate to her iru'tee 
in trust for such charitable inttituiion or In'litnilons 


WILL. 


//eld. the purpose of the provision Is mainly to 1 
sure that the income derived from the estate In eaces 
£ 3CO Will not goto the bands of, or gel under th 
control 0 / a man whom the tesiaioi regarded as a rpenc 
thrift. The object was not to Induce the wife tiiher t 
divorce her husband or pat herself In a povltion 1 
which the husband could divorce her. The dispositloi 
is not contrary lo public policy. /'/ THOMPSON 

Lloyd Bank, lid v Ceorce. 

(1939) 1 All E R 681 (Oh D.) 
Pretinettfar forteilure on uudirtating pobh 
e/hee^ // t-eid at tenttary to public pe'iey — Cemmuuei 
Territerial Aruiy-~/f 'publu efflee'. 

There w.i a provision In the will, with respect lothi 
nt of^tbetwtator that ihry shall forfeit all benefit 
1943 become candi 

* * ■ . ' indertaJee any othei 

* us of taking commis 

suMisiii ijisMajesiys Jerriiorlal forces. The Trustees 
applied for the determination of the question if the sons 
will forfeit their interest by taking the commissions. 

/felt a publ c offi e ine'udes the holding of a corn* 
mi«ion in the TeriitorUi Army or in any other of the 
armed forces of the Crown 1 he condition is void as 
being Contrary to public policy and there are grounds for 
suggeMingit may bevoid for uncertainly EnCAR. 

Cohens Edgar (1939)1 AUER. ess (ChD) 

- 'PtqotH te legiteet ie teaie the prefernei te 
natted penem-r/f preeatery liuilt olf.eUng the 
abiflule eUele. 

A testator bequeathed his estate to M E.C and his 
mother and further provided, ’I request my mother 
will on her death leave the property or w hat lemalns of 
It to my 4 sisters and I reqne»t M E C. will on her death 
leave her property 10 my 4 sistera " — ' 


other c4ijn/<jW/ tf'ir«rv<i/rw/^lp|e^or objeas . . * j me' the whole of "ty ^property iha^l ^be^^ven*t^^nl^y 

' ‘ - -I J •'! • l, • , 1 , — 1 .1 , . . PJ.L, 


1 the lesiBior. The 
I was undisposed or 
of the testator and 
to M E C. ab'Dlutely 


wilt was Issued clairning tc 
grant revoked and probate 
omission of the word ''or”. 


■ ’ hole, the testator did 

** ’ ' obligaiion on either 

t be U dividing his 

• ■ lal shares and as one 

. , , ■ , , * *nust be an intes 

have the common form I tacy as to that share. A"? JOHNSON, 
in solemn form with the (19391 2 All BE. 4B8(Cli D ). 

. I Ptuduary estate charged Vitlh payment efannu. 


centrary te public policy. 


to come Out of the Income of her estate. The 


A will contained ihe^^following provision —After I testatrix settled her re«iduary estate The question is 


marnecl to her present nnsoanu 
income of my estate shall be paic 
was to have only £ 300 per annur 


• payable Is 
■ogether with 
the date ot 
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Win., ( 

testator’s death to the date of payment) appliei onlr to a I 
liability Id pay an annnitjr in n-^pevt of wbtch Ibe leSM | 


death as the rale bae to l>e applied atlhetimeof the ^ 


rtfft/ ef rigirt inter *e m tie final t/iiiriiutiom. 

^Yhete there h nothing in the mil which Indicates that 
the testator contempUted any particular date for the 
Tsluaiion of theescate for ad|usimrnt o/righisin the 
final distribution, the date of the dea'holihe testator 
must be taken as the most convenient date for sorb 
ralaation. A‘f. CUhTHtH'S \ViLI.ThUSTS;Al.SXAN 
DER r. GONTIIER. 

<1®33) 3 All E R 291 (Ck D >'» 
IiB (1939) 1 Oh 98S»16J LT.166- 
SS XLR 890 « 1939 W2( 266. 

' •^ S efrtltritil'~J!rvatatt»n af M;iU txtrpt rtgarJing 
tffufte tatrusiut an trutlaafi UKreattng iAnl itgntil— 
J/tahi MttI etnttii • . > 

eMeunt. 

A subsequent «itl • • • 

this clau-se— The sn • • • 

tro'tee* III the aid now cancelled is to be increased (o 
;fI0(00 they Icnowinc my wishes regtrdinKthissum 
ffalJ. Jaffirming (1939) I Ch. 580-{l939) 2All 
EK.192] If a testator IS minded to itiakevseof the 
machineryof aiecret tro't. there must be coniinuntca 
tion (0 the trustees, acceptance 
eaecution of ibe will or cod • 

■ceeptance. A* these essenti * 

presenCC3<e the gilt astoibe . * 

laiied. COOP?R» Le NEVE kOSTER v. NATIOKAl-^ 


- . Trutt a* fiatuerr unJii' anifiltrest ean h 


WOBKMEN’S COMPENSATION 
Afr/y (teveisins (l938)C.'i. Sat^.CDThe power 
conferred by cl 12 of the will «as valid by les'on of the 
■ trusts declared in 
• against peipetailie* 

ete.'t can be created 
• * ■ irs af'er any life In 

In the cSrComMan- 

cet of the ease the settlement of 9th September 1924, 
'Qt be 
■ nefits 

was 

' ’ rote 

against douiile portions uas not applicable /n re 
Vaux; Nicholson p. Vaox 

I08L.J.(Clt. 60=I,S (1939)ICh 465® 
leOET.efi. 

WORDS AND PHRASES — “Ftvtthwtth". Ste 
UaNKKl/PlCY RULES, I9J5, KR 132, 385, AND 586. 

(1939)1 Ail HE 135(0 A)® 
LR. (1939) ICti. 694. 
WOEKMEN’S COMPENSATION— ^c«*/7r an', 
ling aui af tmpUimint—iVkat a, 

A pbysiotogicat injury or change ocoirting la the 
coor«e of a man’s employment by reason of (he work |q 
which he is engaged at 01 about that moment is an 


materially contributes 10 the occuitcncc OaTES v. EaKL 
FtnwiLLlAMS (TOLUERltSCO. 

(1939)2Atl.B.B.49S(OA.> 
-I. .1 . mfiuiifnt t» vjtriman—^plian la e/ain tamfruta 
prpeer&tngf •>tfiepe»dttitlr f! tJfe 
' wagti whilttn iatpual-^fifnato 
• ''tfnften” laaring rljin unfiir 

,>4 1 . ployed as asutface band by the 
deiendanis, ior a pmod ol 12 years prior to Febroaryr 
I. on which date while working at the bottom of a 
• eSevaiOT irack known asaiioimy, hemetsriib 
dent in the coiirre of and arising out of bis emp> 
Myment. ffe was eeriously injured and had (n stay for 
some months in the hospital. Somebody on behalfof 
, a r-., I. — „eek moneywhicbhe 

■ knew that the money 


■ • ^ . . he basis that the Injury 

and trusteesrga”* tke widow a life interest to be cut [was caused by the personal negligence or wilful act of 



■ di 


I compensation does not bar the workman's claims at 
I common law and the plaintiff was entitled to damages 
'for /30S6-5-6 with costs SftWOOO r.TOWNELEY 
COAL AND FlRECLAV TO , LTD 

(1939) 2 AUJiS. 133 (EJSJD 
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■woukmen’s compensation 

■ E’^ptoyet suUatmng i/r/ury nhile attending a 
gymnatium (latt at ngnirtJ by the eenJilient of tm 
pt 0 yment~-l f atctJent anting out e( and m the tenrtt 


tion 

Held, the accident did nor aii'e oat of and in the 
cour'^e of his employment LUCAS v I’CSTMASrCR 

General ( 1939 )SAUeE ecQCOA)** 

LN ( 1039 ) 2 KE 808 >^ 1611 .T 213 «> 
65 TLn 977-1939 WJJ 301 

- ' -Jniury (aut d by aeeideni iit emfhymeni— 
Claim fee eompt»iallaH--Allemp‘ te get employment^ 
tl'hat iiiirhman muit fnt^—H’urimeH'e Cempentalitn 
Act {1931) S 1(1) 

Under S 1 (l)of the ^^alkmen's Compensation Act 
l93l a workman who is injured by accident ansini>oat 
«f and m the course of his emplojment wilt bedisen 
titled to teliei iS he has not taken all reasonable steps to 
obtain employment 

Held that in Such a case the workman must prove 
that he has made altemp's to obtain employment which 
have resulted in failure and he must pro^e reasonable 
attempts to get employment An isolated attempt srould 
not satisfy the provision, the attempts must begeciuine 
and reasonable in volume htc LaUGHLIN r CaLE 
DOMA STEVEDORING COMPANY, ItWITfO 

LB ( 1938 ) AO e <2 

- '“Hftue «f etaim far tampeniatian etoi gipen in 
time’— Time laten m praieeutian of an aetion f»r 
damage/ tehieh failed through mit/oinder of parties— 
If reatonaile eaute for future 

The action hy the plaintiff, for damages for death of 
her husband was dismissed owme to nonjoinder of 
parties etc 1 hen she claimed compensation under the 
Workmeti'a Compensation Act after 6 months niitun 
which it was to be made 

Hel ■ 3 

L I [( 

under ' ■ • • * 


— Railway employe/ walking along lineiafiieh tool 
forbidden— Death due to accident— Liability for tom , 


WOEKMEN’S COMPENSATION ACT (1925) SI. 

fordamages (1939)2AMER 4-41, reversed Stuip 
SONS Standard Telephones 

(1939) 4 All DM 225 (0 A) 

‘w •»' - • arkmen/eompentation— 


* * tion had, to the know 

* * . for weeks and had been 

* • • absence of some satis 

factory explanation by them their remedy by a suit for 
damages was bsrred IIUKEE AND UNSWOKTH r 

Elder DEMPSTER lines ltd 

(1D39J3AII ER 389(ILBD) 

' ’Keceipt of half wage/ during dnahlement under 
the /tatute— Effect on right la damage/ under con men 
tuW 

Wherea workman has revived half wages during his 
period of disablement as compen<a(ion under the 
laiaiole, 

H/ld. ftJlowing (1939) 3 AUER W7, a judg 
meni for damages in a common law action in respect of 
ibesame accident cannot be pa'sed against an employer 
who has paid rompensaiion under ibe statute The 
result is the same even where the workman has not 
teceited the whole compensation and has received only a 
small portion (1939) 2 All E R 132, reversed Sel- 
WOODS TOWNELLEVCOAL ETC, CO 

<1939)4 All SB 31 (C A) 
—Aeeeift of full tempen/aUon for a /ub/iquent 
actident—EJfeel on right to rie/ivt cempentati/n for 
partial iHtopaeily due to earlier aeeideni 

An award based on partial incapacity could be made 
in respect of an earlier accident atihough the workman 
was totaily incapacitated by subsequent accident and in 
tewipt of fall compensation in respect thereof FVAKS 
p Oardale NAVIGATION Collieries ltd 

(1939)2 All E B SS8(OA ) 
WORKMENS COMPENSATION ACT (192SJ — 
8 i— “Aeeideni ariiing out of employment' — 
Eatreme negligence 0 ' rothne/t of workman— if remove/ 
aeeiJent from /cope of /tenon 

\ A workman was entitled in the course of his employ 


the blades of the fan The Inal )adge found that 
though ID drying the sacking the man was doing some 


pensation. 

Held following Clarke v Southern RailM/f Co 
•fl927) 96 L J K b 572, the death of the plaiDtiS^ 


Receipt of CompenMlion by minor plaintiff under 

■the Act— If bar to ^ta'm under eommon law 

Where acceptance of compensation under the act by 
an infant workman Is not for the infant s benefit it can 
not operate as a bar to a claim under the common law 


I lowen dissenting) the nature of the act is not altered 
in kind by the degree of negligence with which it was 
done O^rt. ton fn .nH ih* n-ofk wbich he is seek 
the question of ne 
• The workman wa* 

ntwhile doing wflat 
Harris p MSO 

• hfANUFACTtfRFBS. 

L J (KR)146“ 

. . ■ ■ ■ )-160I'T 187= 

65TL£ 302=1939 WN 5 
— - 3 I {l)—Diie of ditablement m a ease where 

workman dies without obtaining a eerhffcale of dt tables 
ment—Datt of death, if dale of aeeideni— Insurer— 
loability to indemnify— S l (i)oflhe Act— Effect 
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WOEKMBN'S COMPENSATION ACT (mS) 
S 1 

A workman after neatly a jear’i illness died from lead 
— ... n r/tm examination Hn the 


WOEKMEN’S COMPENSATION ACT (1925), 

8 . 26 . 

■ ' 3. 11 (3)—Cemfifnt3litit te duabled variaan 


workman nmst bi deemed to haxe contracted tiieui»e4*e 
wiiici caused kis death on the day when he died, eight 
raon’hs after the policy had exp rerl a-d «o notliable 
onder the policy The contention was negatued and the 
lasorance company was held liable in ^919) 1KB. 
bn =( 1039 ) t .All E.R. 76(K.U.). Theeoart of Appeal 


into con«id»ation, the wages earned m those periods 
being adiuUsd by sitbstitaiing lor the actual amoontt 
earned som* ascertained on the increased rate. IIILL e>. 



* 12 (3) apd 19 (2)— ff’jrinr'n'd c^nftnfalipn 
’2o, X S7 [.2)~AfflifBhfn for midieat 
■e—If Rtstttrnr can give ludtiial eeniiderotion 



8. 1 (1^5 «'♦ uf vtteiwiiH ttmeJ ‘ 
kiiei‘‘in^A‘^ tenet cf eontlutite niJmee ' 

Proftr detiiien. 

In a elrim by the widow of a workman 
the WiicimanV cabin fn which he wots em, , . 
witehtnin at the employer's works the death belogcansel 
by asphyxiation There was a sepply of gas in the 
cab n the iiptof wh eh were foand open, the windows 
closed and the door was locked. 

ffell {Hfj navgh'en, /, Jiitteeing) It mast be 
uk*n that in the course of his employment the workman 
was properly in a p'ace to which some risk partieolar 
rheretcs— namety aiphyxial 01 by gas at.*. 
death iscipable ofeapUnation solely b 
that nsk and It is therefore legnimate. 1 
the absence of evidence as to the im 
stances of the accident, to attribute the 
risk, but that any inference whatever 5 . • 

the origin of the accident may be displ 
tending to show otherwise, 

/, was of opinion tha 
of suicide were evenly balanced the 
for the employers. ALEXANDtR P DICKItSON AND 
hONS (1939)3 A11EB.201(OA.) 


— , If ...... A.««.irv' nnnn medjcal reports and 

’ to the regidrar. 
turaJ ;ostjce, vrhere 
.. fanetionr.that those 

i decision arrived at 
! possession of both 

. .- iKa. alrh«r ntrfv COOld be 


-—3 25(1) and (t)-~J(eeeipl ef tmtennuen 
under ■let fo'inrunet— Effect en right to tlatm demaget 
at (ommon tow 

Where a workman has received compensation par- 
suant to a claim made under the Act, (even though with 
no knosrtedge of his right of option to claim edher 


ded to him at common 
taw mast be dismissed 

S A1LB.E. 697 (C.A)« 
161 1 T. 149 -"as T.E E 1000 - 1939 W N. 327. 
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■WOnKMEN'S OOMPZNSATION 

EmpUyet suilatiiing ift/ury will/ atfmJing « 

gymnasium flats at riqutrtJ by the tonJiUatst af *m 
ptoyment — // aecsJent artttng aut af and in the cessese 
of ei ipUynieilt 


tion, 

//eld, tbe accident did nor Mri'e oot of and in the 
course o£ hi« etr 
General 

hB. 

'■ ' Infury tnus d by atetdeni in employment--. 
Claim fvr eempensjlien— Attempt ta get employment-— 
lltAal ymrkman mutt prtte—Wvrimtn't Compensation 
Aft (.1931) S 1(1) 

Under S 1 (Oo£ ihe \'oTkmen'« Compensation Act 
1931 a workman who is injured by accident ansinit oat 
of and in the course of his employment wili bediten 
tilled to relief 1/ he has ttat tatea all mscatble steps ta 
obtain employment 

//e/t that in such a case the workman must prove 
that he has made aliemp's to obtain employment which 
have resulted in failure and he must prove reasonable 
attempts to get employment An isolated attempt would 
not satisfy the provision, the attempts must be genuine 
and reasonable in volume Me LAUCHLtN tr CaL£ 

DOstA Stevedoring Company. Umited 

LB (1838) AO ei2 
• ~ ’Mtift ff elaim far eampentalien nat given m 

Jime—Ttme taien in peeututtan af an teum for 
damages xoAith failed through miiimnder of parties^ 
If reasonable eautt for future 

The aciion by tbe plaintiR, for damages for death of 
her husband was dismiised owing to non joinder of 
parlies etc 1 hen she claimed compensation under the 
Workmen’s Compensation Act after doiontbs within 
which ic was to be made 


WORKMEN’S COMPENSATION ACT (1925) SI. 
for damages (1939) 2 All E R 44l, reversed STISfp 
SON*- ‘'TAND\RD Telephones 

„ (1939) 4 All 225 (0 A) 

— -Keceipt by plaintiff of SDork nen t eompentahon— 

■ ' V tion had, to the know 

• ■ . for weeks and had been 

• • absence of some satis 

factory explanation by them their remedy by a suit for 
damages vras barred UURRE AND Unsvvobth v 
LINES LTD 

(1939) SAU EE 389(K.BD) 
i/f usages during disablement under 
n right to damages under eommen 

lata 

W here a workman hat re-^ived half wages during his 
period of disablement as coinpen<ation under the 

etacute. 

Jleld, following (1939) 3 All E R f97. a judg 
mem for damages in a common law action in respect of 
ibesame accident cannot be parsed against an employer 
who has paid compensation under the statute The 
result Is (he same even where tbe workman has not 
received the whole compensation and has received only a 
small portion (l939) 2 All C R 132, reversed Sel- 
WOOD* TOWNELLEVCOSL BTC, ro 

(1939)4 AILBB 34(0 A) 

- ' Receipt of full compensation for a iuii<quenl 

accident— Effect on right to receive compinsatioii for 
partial meapaeity due to earlier aeeideni 

An award based on partial incapacity could be made 
in respect of an eailier accident although the workman 
was totally Incapacitated by subsequent accident and in 
re'eipt of full compensation in respect thereof EVANS 
V Oakdale navjcatjon Coilisrjes ltd 

(1939) 2 All E B 358(0 A) 
WOBKMENS COMPENSATION ACT (1925) — 

8 1— ‘Aeeident arising out of employment — 

Extreme negtigenee or rashness ofworhman—tf removes 
aeesdent from seeps of teeiion 

A workman was entitled in the coarse of his employ 


pensation, 

Held following Clarke v Southern Railway Co 
(1927) 96 L.J K B 572, the death of the plantiSs 


Receipt of eompensation by minor plaints^ under 

She Aet-~lfbar to plaint under common lain 

Where acceptance of compensation under the act by 
an infant workman is not for the infant's benefit it can 
not operate as a bar to a claim under the common taw 




Held, by tbe House of Lords (Lord Russell ol Kil 
lowen dissenting) tbe nature of the act is not altered 

in kind by the degree of negligence with which it was 
donp Oire vnn h»vp fniinH ili» wnrk which he IS seek 
the question of ne 
The workman wa* 
ntwhile doing wiat 
Harris r- /sso 

■ MVNUFACI^Rf^S, 

LJ 

)^160ST 187= 

55TL£ S02=J^39WN 6 


ij 1 (,l)—Date of disablement m “ . 

workman dies totlhoiil obtaining a etrlif ate of dttabie 
ment—Daii of death, tf date of oeesdent— Insurer— 
Lsaislstyto indemnify— S l(i)of/he A t—Elfect 


e where 
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■WILL 

ffiarriage FarirrJI, J., held that even asseonng that the 
■CDvmani ns broken by the marriage ot the testator, the 
<ovenant. if it resincied a subsequent marriage was void 


Act, 1837, where resocaiion follows as a matter of law 
whether or not the testator wishes it. It cannot be tahen 
as an intention to impose a tacit restriction on remarri' 
age. A'r. MaRSLaND, LUOtDS BaNK LTD.s> MaRS I 
1.AND. (193913 All EB 118(0 A )«> I 

I..E. (1939) 1 r*- "'>n-sftiTT 1 = 
65 T J. J. - • . 

■ •Eudut^ri- AJmniilrati . • 

flatntiS't nthi t» rsj/r taH di 
tintitM cf Jaf rtgkl ta rttaiiiir ■ • • • 

Per CreeK, Af. R. and Finliy k • • 

di<senting).— Assets in respect 
entitled to exercise and claims ■ 

tamer are in eRect withdrawn • • 

available for the payment of debt* * • • • • 

loner degree Paymert into Court . ■ 
aaion IS withoal preiudice to thee * • . 

4oes not aReet the substance of ih • . 


- ■»._ •Esteulfrt—JnJfmtitl • , 

tHinptiwH af e ' < • .* 

thart uat oxderasiavjt and • 

Jv /i/ir hand! 

In the King’s Bench in an action by the ptainiiffs on a 
mortgage by the deceased a ludgmeni by default was 
passed against the executors in their representative 
Opacity. The result was that the defendants admitted 
by not palling In an appearance (hat they bad in their 
hands assets of the deceased solfiiientto satisfy the 
Claim. Shortly after the judgment proceeding* in 
Chanwry Division was commenced by Iwo beneScianes 
for adminisiraiion of the estate of the deceased with the 
«ecutors as defendants and in that action a receiver of 
the estate Was appointed and an order for adminlslra 
non was made, on default of appearance by defendants, 
^me months later, the plaintiff Issued a writ of • 
facial to enforce the judgment and a return of 
flene was made. In the present action plaintiff cl 
payment by defendant* personally of about I • 
under the mortgage. 

f/thi. Though there is no doubt that the King'* 

|u gment is conela‘ive against the defendant* so far as 

- ** *.’* “'^'t'isslon of asset*, and the return of 

, i**! ^ taises a presumption that a 


WILL. 

LB.19S9011 1007*161 LT 160= 
1939 WN 295. 

- ’ ‘Ferfetture ef interest on forsaking nligioui 
■ ferftluiliis, 

• that if any son, daughter 

• should forsake the Jewish 
teiigioiiof iiurry a pcsoii not professing the Jewish 
re igion or born a Jew, as from the time when the fact 
of such event having occurred shall be proved to the 
I satisfaction of the trustee's forfeit the inierestunder the 
; will. 

I HeU, the condition framed for the purpose of divest. 


• 10 me sun. Acieciee uiixf 

was made on 24th May. 1957 
ade absolute on )5ib November’ 
incapacity of the husband to 
* igs. hbe Ihtii claimed ihebf* 

Widow. 

t.J.h^ (IMS) 1 Cb. 1000-(1S\9) nil 
ht4 As the second carriage was null ^ud 
ho her widowhood newer determined. Bui she 
aficT such long delay claim the bentSis of anv 
X from the trustee* who had dishucted them. 

flirmingthedemsion the ^remarriage deter. 


Where an estate was insufficient to pay the lecar,.. 
and the annuity in full, and there had to be an 
ment ihe question arose as to how the abatement wa. » 
be effected in relation to the annuity having regard , 
the direction to set aside a sum, Ibe income of uK!,? 
should be sufficient to meet it, with a gift over of ih 
sum so set aside. * 

the annuitant is entitled to have paid overt 
her the capital value of her annnily, whfn jl ' « 
necessary. If after payment of the legacies and is 
actuarial value of the annuity in foil. 
remained that surplus was payable fo the benefirit,” 


I - —t^gatr ‘ O't'gn auttei^ 

I aUf oh! ofeitote. 

I Where an English testator by an English will 
I pecuniary legacy "free of duty"’ the only dqiies 
I - estate m respect 01 Ihefeeirv ar> 


ffp 

Rive 

p»n 
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' I^gacttt and annuttm in the nature of tettltd 
legaettt—EiUte tntuffieitnt— Abatement. 

The lestatrii, over estimated the value of her estate 
nbich uas (juiie inadequate to piovide the lesacies she 
bad given subject to her st ter's life interest and also 
the capital sums ne'cssary to provide two annutiies On 
a construction of the will held that the annomes were 
settled legacies of a capital sum adequate to provide the 
annuities of which the annuitant was to be r*garded as 
a life tenant, and are subject to abatement irt the same 
way as any other legacy Re C,«kew CHANNer v 
FKANCKLVN m9]2AIl£B 200iChD><= 

108 LJ fCh)291»LB (1239' 1 Cb 721» 
IhlLT 139 = 65 TJiE 875-1939 WN.251 
- ■ Personal representative— Right of retainer— 
Costs > { administration action by creditor — riinm) 
See w ILLS — Executoks— Administration ac 
TJON BY CREDITOR ( 1039)3 All BB 748^0 I*' 
PrubUe—Duig of prebale Court to eemtrn • 
ment-~-Daeununt with no etitpeitlxve etfeet—tf 
thould be grautid 

A Court of Probate, has a duly of mailing and 
ed construction of the documents before it as Is 
sary to determine what documents ought to be admitted 
to probate and to whom administration should be 
granted A document which has no di«po<Iiivc effect 
thould not be admitted to probate In the estate 
«/■ Thomas Public TRU'tTEEo Davis 

(1939) 2 All EE 567 (PDA) 

• Prehatt—Jurisdittien ef Probate Court to e/efete 
ward— If to be exeretttdvhere omittion of word wstt 
alter the tense *f the will 

By a will of May H,l92S the testatrix bequeathed 
the Te*idae of her teal and personal estate to her tio'tee 
in trust for suchcharitablelnstituiion or Institutions or 
other ehanlable or benevolent object or obiects 
The testatrix died on March 29. l929 and the will and 
codicil were proved in common form on May 7,1929 
and the legacies paid The respondents held the residue 
as trustee* upon trusts declaied by the will ' ’ 

half of 1937, the solicitor of the testatrix wa« 
to have discovered a typist’s error in the ml 
instead of ‘and ’ in charitable or benevolei ^ ^ I 


grant revoked and probate in solemn form with the 
OTni«sion of the word “or", 

Held the Court of probate has no jurisdiction to 


Contrary to pubhe policy 

A will contained ihe^joMowing provision —Alter 
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WILL. 

tfeld, the purpose of the provision 1$ mainly lobe 
sure that the Income derived from the estate in ex'ess 
i300 will not goto the hands of or get under the 
control of a man whom the les'aioi regarded as a spend- 
thrift Tl.e object was not to induce the wife either to 
divorce her husband or put beiself in a portion in 
srI ich the husband could divorce her The disposition 
is not contraiy to public policy. Re THOMPSOV, 
llovd Bank, Lrn t (.eorge 

(1939) 1 All E B G8l (Ch D ) 

■ ”■ Pratssson for forfetture an uu Itrtahng pubhe 
office— It void as tontrary to public po'iey—Ccmnititon 
SH Terretorsat Army~tf 'pubhe office' 

There Wat a provision in the will, with respect to the 
sons of the testator that they shall forfeit all benefits 
antler the will If they should before 1943 become candi 
dates for or enier parliament or undertake any other 


armed forces of the Crown Thecondilion is soidas 
bei g contiary to public policy and there are grounds for 
suggesting It may be void for uncertainly ifrEfOAR 
Cohen t Edgar (1939)1 All EE. ess (ChD) 

' — ' •Repuest to legahts to lease the freperiiet to 
named persons — If prteotory trusts atf ettng the 
absolute estate 

A testator bequeathed his estate to hf E C and his 
mother and further provided 1 request my mother 
mil on her death leave the property or what lemaint of 
it to my 4 sisters and 1 request M E C mil on her death 
leave her ptoperiy to my 4 sisters If M E C die before 
me the whole of m> propeity shall be given to my 
mother The mother predeceased the testator The 
question was whether one moiety was nndi<posed or 
belonged to the 3 surviving si*lers of the testator and 
v_ t r-'toMCC absolutely 

* Sole, the testator did 

obligation on either 
two persons between whom he is dividing his 
Itisan absolute gift m equal shares and as one 
n the testator’s lifetime there must be an intes 
I to chat share Re John'^ON 

(19391 2 All EB 458 (Ch D) 

' Restduary estate tharged with paysntnt of annui 
ly under another will—eSppUrabihty at rule in Allhn«en 
■ ■ and 


•nt by 

• ry to 

• She 

■ ■ resi 

ffhich 

was to come out of the income of her estate The 
lestatnx settled her residuary estate The question is 
" between the life tenant and those 
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husband or married to some one other than her present 
husband or divorced from but not subsequently re 
married to her present husband W G the whole of the 

income of my estate shall be paid to her" otherwise she 

was to have only f 300 per annum .. 


into a personal covenant to pay the annuity under her 
father's will The rule in AHhuseny flhitlell t..R 4 
Eq 295 (that each Instalment as it becomes payable Is 
to be paid by means of a piece of capital together with 
I the utcome on that piece of capital as from the date of 
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WILL, 

tesiatoi’s death to the d»(e of payment) applies only to a 
i,]Khtv to nav an annu'iv in T>-‘,nect of t>>p le^ta 


*'aS39’>S A\Ve b'^6 (C A.)-l!b!( 1939) 1 Ch 905= 
160 LT. 602=55 T.L^. 792 = 1939 W.N 223 

• •• •RtnJuary tstite — Dale hr leluetien for aiiatt' 
wient ef righii inter se i« the final dttmiuuon. 

Where there U nothing in the mil trhieh indicates that 
theie'tatof contempUted ary particular dale for the 
raluation of the estate for adjustment ofiightsin the 
final distribution, the dale of the dea'holthe testator 
must be taken as the most convenient date for !>nth 
valaation. A’t. GUNTHER’S WiLI,TrUSTS;AlexaH 

DER p. Gunther. 

(1939)3 AII.EB 291(C!iD)= 
LB. (1939) 1 Ch 985 = 161 LT.1B6= 
55 TLR 890=1939 W2f 266 
• Stere! truU—Reveeahon ef taill exeefit reg.tr Jsnf 
hfHett lelruilfet #«f»- •' ’«■' •**' 

I ! valid trust tenstn ' * 

amount, 

K aubteqeent * 

thw claw —The ti • • 

• ' . llo 

AM 

, • • ‘the 

machinery of a secret tiU't, there must be con.munica 
tion to the trustees, acceptance 
execution of the will or cod * • 

acceptance As these e«enil. * 

presentcase the gift astotbe * 

failed. Ke COOPVB, Lt NtVE FOSTER v. NATIONAL 
Provincial Bank, ltd., and others. 

(i939) 3AnE: : * 

LB.(1939) ICb 811-^ 

—— Trust or powers Under tvhiek an interest tan le 
created U taie effeet more than 1\ y/ars afteralife tn 
temgat the death of the testator — If offends rule agasmt 


authorise and empower the trustees 10 deal trith the fund, 
as I could hate done if lltlng save only that alt turb 
dealings thall he viithln the Mmltaliona prescribed by 
law." Subsequently on 9th September. 1924 he tettled , 
2,000 shares in a company on each of bis four children. 


WOBSMEK'S COMPENSATION. 

^//*/_[re*etstne (l938)Ch. 581]: (l)The power 


in favour of the Children ha* no reference and cannot be 
I Heated as having any implied reference to ihe benefits 
conferred upon the seitled parties by (he will and was 
^ not an advancement of (he gifts by the mil The rule 
against donfde portion* was not applicable In re 
Vaox: Nicholson p. Vaux 

108L.J.(Cli 60 = LE (1939)1 Cta 465= 
160 L.T. 66. 

WOBDS AND PHRASES — “Forthwiih”. See 
BanKRUMCV roles, 1915, Kr i32. 385, and 586. 

(1939) 1 All EE 135(O.A) = 
LB. (1939) 1 Ctt 691, 
WORKMEN’S COMPEMSATION^/4«i*/ir an- 
sing out ef rmpUyment—tf'hat is. 

A physiological injury or change occurring in the 
cour<e of a man'* employment by reason of the work In 


materially coniiibuiea 10 ibe occurrence. OaTES v EaRL 
FlTZWlLLIAitS COLLIERIZS CO, 

(1939)2A11.BB. 498(OA.) 
— •decideut to vjorhman— Option h tiaim tempensa 
• ^ ' (retetiingi independently ef the 

wages white tn hospital— Kneta 
• • "efeetion" iarrfng elatm under 

Plaintilt wtas employed as a surface band by the 
defendants, for a period of 12 years prior to February, 


some months in the bospiial Somebody on behalf of 
the defendants leni to him each week moneywbichbe 
handed over to bis wife He knew that the money 


.• pul forward on 
■ . IS that ihe Injury 
or wilful act of 



I ooropensation doe* not bar the workman's claims at 
common law and the plaintiff was entitled to damage* 
for fiSCSfrS't with costs SrLWOOD r. TOWNtLsY 
Coal and Fireclay cq , ltd 

(19S9)2AUBB. 1321 1 


\ 
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■WILL, 

' tjcaalt and onnuttut in tht nature of ietthel 
legaciei — Estate insuffidint — AiaiemenI, 

The testatrix, over-estimated the value of her estate 
«hich uas quite inadequate to provide the legacies she 
bad given &ubiect to her si ter's life interest and alao 
the capital sums ne'essary to provide two annuities On 
a construction of the will held that the annuities were 
settled legacies of a capital sum adequate to provide the 
annuities of which the annuitant was to be regarded as 
a life tenant, and are subject to abatement In the same 
way as any other legacy Ee CaKEW CHANNER p 
FKANCKUVN 1S39)2AI11:B 200<CbD)<° 

108 LJ fCh)291»LB (1939' 1 Cb 7S1*> 
IblLT 139-65 TXB 875-1930 WN.254 

Personal representative— Right of retainer— 

Costs if administration action by oeditor — piiotiiy 
See \\:LLS — ERECUTOWS— ADSIINISTRATION AC 
TION BY CREDIIOR (1939)3AU BB 716t.O 11). 

' ' Pi’u6ste~lii4ly ef peehite Court la eanttrue Aaeu 

ment—Daeument vntA no efiifati/it’e eifeet—tf pretaU 
skoutJ be cranltd 

A Court of Probate, has a daty of maling tach hmn 
ed construction of the documents before It as is neces 
sary to determine what documents ought to be admitted 
to probate ami to whom administration should be 
granted A document which has no di*po*ltive effect 
should not be aamnted to probate /n tke etta/e 
e/THOMAS PoBUC Trustee » Davis 

(1939) 8 All EE *567 (PDA) 
—^—Eraiale^/urittfielian «f Probate Court to delete 
ward— If to be exerened where amttuan af word uttl 
alter the itnse of the will 

By a will of May 14 1925 the testatrix bequeathed 
the residue of her real and personal estate to her tiu'-tee 
in tru*t for such charitable institution or InMitotlons or 
other thanlab/e or bmevalenl object or obfeets * 
The testatrix died on V. 
codicil wereprovedin * 

and the legacies paid 
as trustees upon trusts d 
half of 1937. the solicit * • • 

to have discovered a t), 

instead of 'and 'in charitable or benevolent The 
respondents appl ed to have the probate corrected by the 
omission of the word 'or' As the appellants objected 
to such important matter being decided on motion the 
wilt was Issued claiming to have the common form 
grant revolted and probate in *olemn form with the 
omission of the word ‘ or , 

Held the Court of probate has no jurisdiction to 
reject a word the result of *Mch 


- . -Prewtien that benefieiary 

widowed or diverted from present 
tontrary to fubhe policy 

A. will contained ihe following provision — Atler 
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WILL. 

Held, the purpose of the provision Is mainly to be 
Sure that the income derived from the estate in excess 
£300 will not goto the hands of or get under the 
control of a man whom the tes'atoi regarded as a spend- 
thnfr Tie object was not to Induce the wife either to 
divorce her husband or put berself In a po«ition in 
wllchtbe husband could divorce her The disposition 
is not contrary to public policy Re Thompsov, 
Lloyd Bank, Lrn v (fEORCE 

(1939) 1 All E B C81 (Ch D ) 
'PrevtstoH for for/etture on unrtertaktnf poblte 
office —It void at contrary to public pa'iey— Commission 
in Tern/orial Army— If 'public o/ffee'. 

There KaS a provision In ibe will, with respect to Ihe 
Sons of the testator that ihry shall forfeit all ^nefits 
under the wiU If they should before 1943 become candi 
dates for or enter parliament or undertake any other 
public oSi‘*e The sons were desirous of talcing commis- 
sions in fits Majesty's Territorial Forces The Tinstees 
applied for the determination of the question if the sons 
Will forfeit their Interest by taking the commission* 

I/ili a pifUrc offi e/nc'udes (he holding o/acom- 
Riimon in the Teriitnrial Army or in any other of the 
armed forces of the Crown The condition is void as 
bei ig contrary to public pol cy and there are grounds for 
Suggesting It may be void for uncertainly A’eEfCAR 
Cohen t Edgar (1939) 1 All ER.6S5(CbD) 
——Repuest to legaUes to Irate the frepernes to 
named persons— If precatory trust/ off cttng the 
aieolute eitots 

A testator bequeathed his estate to M E C and bis 
mother and further provided Z request my mother 
Will on bee death leave the property or what lemilns of 
it to my 4 sisters and ) reqoe*t E C will on her death 
leaye her property to my 4 sisters If M E C die before 
me the whole o( my properly shall be given to niy 
fjjg tesiaior The 
y was Bndi*po<ed or 
• 1 of Ihe testator and 

to M E C absolutely 

ihole, the testator did 
not meantoimpo*e any imperatne obligation on either 
ot||i« two persons between w bom be is dividing bis 
estate It is an ab^o’ute gift in equal shares and as one 
died In Ihe lestator'u lifetime there must be an Intes 
tacy as to that share Re JOHNSON 

(1939) 2 All BB.458(Cb D) 

Residuary estate thargrd wth payment efannut 

tf under another wi/l—APp/irobtlily et rule in AIlhu*en 


Was to come out of the income of her estate The 
testatrix settled her residuary estate The question is 


payauje is 
ogether with 
the date of 
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WILT., 

testator's detth to the date of payment) applies only to a 
liabilii) to pay an annoity in ropect of which the testa 
tor had entered into a personal covenant and not to a 
mere charge created by the original testator’s will. In 
this ca<e the pajment, out of capital and income, cannot 
be made mthoui the consent oi the arinuiiant berselt. 
The rule cannot be applied even afier the annuitant' 
death as the rule has to be applied at the time of the 
payment DARBY : RUSSEL ir. MaC'.REGOR. 

(1939) S All E B. 6 (C A.)=E.B. (1939) 1 Ch 805= 
160LT. 602=53T.LE.792 = 1939WN 223 
Ftitduary etUtt-^Date far 1 alualieti fur ad}utt- 
meni »f rtgiis Inter le in Ike final diliriiution. 

Where there it nothing in the will which indicates that 
the testator contemplated any particular date lor the 
valuation of the estate for adjustment of rights in the 
final distribution, the dale of the dea h ol the testator 
most be taken as the most convenient date for sorb 
valaadon. Fe. GUNTHER’S WILL THUSrs;ALEXAR 

DER V. Gunther. 

(1939) S All.E,B 291(ChD)= 
LB (l939)lCh 9fl5-161LT.166= 
65 TLB 890-1939 WJl 265 
•Sierft lrutt-~Ff^ati»u tf tail! txttp! rttnrJtng 
hfiuii la Iruilttt a" Imit and intnaiing tkaf btgntu-^- 
Ifvthd Inuil itnililultd XH r€it«t af ihi mertattd 
amannl. 

A subsequent will • ' • 

this clause.— The fu • * 

trustees III the will no > ' ■ •• 

;fi0 too they knowing • 

HtlJ, {affirming (1 * * 

ER.183] If a testator IS minded to make use of the I 
machineiyof a secret timt, there must be conimunica 
lion to the trustees, acceptance 
eiecution of the will or cod . 

acceptance As ihe<B e<senti • 

present ca«e the gift as to the • < ' * 


WOBKMEN’S COMPENSATION. 

Afrfrf {reversing (l938lCh. 581] {l)The power 
cotvferred l^cl 12 of the will was valid by teavon of the 
saving words at the end though the trusts declared in 
il 11 were void as offending ihe rule against perjjetuities 
as the trust IS one under which an mierest can be created 
at a date more than twenty one ytars af’er any Ii/e in 
being atthedealh of the testator {2l In the arcum'tan- 
cesof the case the settlement of 9th September, 1924, 
in favour of the children has no reference and cannot be 
treated as having any implied reference to the benefits 
conferred upm the settled parties by the will and was 
not an advancement of the gifts by the will The rule 
against doulde portion* was not applicable In rc 
VaUX : NICHOLSON V. Vaux 

108L.J.(Cb 60 = LB (1939)1 Cb 465= 
160 LT. 66. 

WORDS AND PHBASES — “Forthwith”. Ste 
Bankruptcy rules, 1915, kr 132,385, and 586. 

(1939;! All EB 135 10 A )= 
LB. (1939) ICh. 694. 
WORKMEN’S COMPENSATION— an- 
ttng aut a/ rmplojfnent — O' hat tt, 

A physiological injury or change occurring in the 
course of a man s employment by reason of the work In 
which he h engaged at or about that moment Is an 
infory by accident arising out of his employment and 


—Attidtnl to tvarkman—Oplian la t/aim tampmia 
' praetfdingt independini/y a/ Ike 

aagd ti'4i/riH katpitel-fiCnaw- 
"lUilian" ierring tlaim under 


• turface hand by the 

• prior to February, 


' Trutt a' Patuen under vihieh an inlertil ean < 
treated to take effect more Ikon 2 1 t'art after a hfe t 
being a! Ike deatk af the tetlatar—lf efftnds rule again 


I some months in the hospiial. Soniebody on behalf of 
the defendants sent to him each week moneywbichbe 
handed over to his wife He knew that the money 
• .« 'v • '* •’ % *” kmen’s Com- 

' still Incapa- 

•* ■ ■ enli and sent 

. lot want any 

' • his solicitor 
- t forward on 

• hat the Injury 

■ ■ ■ • wilful act of 

ir who<eacts or default 
The writ war is<ned on 
denied negligence and 


l.t. j,* ......... 



' not bar the workman's claims at 
he plaintiff was entitled to damage* 
ilh costs StLWOOD P.TOWNtLEY 
CLAY Co . LTD 

(l9S9)2AUXi. 132 < 
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■WORKMEN’S COMPENSATION 

— . " Emfloyee tusiatntni in/ury tcAile otUndtng a 

gytnnitsi urn class ai rtjutrcJ by the eeiUilient »/ am* 
ptoyment—t f accsdent arising out ef and in the ccuru 
ef enfloyment 


Held, the accident did nofari'e oat of and in the 
course of bis employment LUCAS v POSTMASTER 
General. (1939)3AI1EB 660{CA)- 

LB (ldS9)2EB 808'^161LT 213- 
65TLE 977-1039 Wjr 301 
“ Jniury cans d by eccidtnt in emfleymcnl— 
Claim for eempeasalian — AUtmpt ta get cmfleymcnt— 
tPbat vorhman muil pme—lVurimen s Cumpensatian 

Act (1930 ^ 1 (1) 

Under S 1 (t)of the \\otkmen's Compensation Act 
1931 a Horkman «ho is injared by accident ansinttoot 
of and in the coarse o! hu employment ml) bedisen 
tilled to relief if be has not taken all reasonable steps to 
ollairi emnlovment 


WOSKMEN'S COMPENSATION ACT (1925) S 1. 
for damages (1939) 2 All EK 441, reversed Stimp 
sovtr Standard TELEPHONES 

(1939)4 AUE^ 225 (0 A.) 

' 'Receipt by plaintiff ef workmen's eompciiiafion— 

• ‘ ■ • had, to the know 

• ' weeks and had been 

• • isence of some satis 

** ■ . • remedy by a suit for 

damages was barred UUKLE AND UnSWORTH t 
Elder Dempster Lines ltd 

(19391 3 All EE S89(K.BD) 

' •flecetpt ef half wages during disablement under 
the statute — Effect en right ta damages under eertmon 

Wberea workman has received half wages during his 
period of disablement as compensation ender the 

following (1939) 3 AHER 697, a Judg 
ment for damages in a common law action in respect of 
Ihesame accident cannot be parsed against an employer 
I who has paid compensaiion under the statute The 
|resultis the same even where the workman has not 


attempts to get employment An isoiaieo aitenpt wouia ef full eompensatien for j subs,euent 

not satisfy the provision, the attempts must be genome ^ceidemt—Effeet en right te receive eemfinsalisn fer 
and reasonable in volume Me LaUCHUN p CaLE pariiat necefaeity due to earlier eeeideni 

DONiA Stevedoring riMiren * , 


— ffeliee ef elatm 
tme—Tiuie taken m 
damages vhiei failed 
If reasonable eause for , 

The action by the plaintiff, for damages for death of 
her besband was dismiised owing to noci»)oinder of 
parties etc Then ahedaimed compensation under the 
\\ orkmen’s Compensation Act after 6 cnonths within 
which It was to be made . 

Held, on the facta reversing the order of ^dard, 
L.J [(1938)4 AllER 167^] there 


WORKMENS COMPENSATION ACT (1925)- 

S l^"Ae<ident orinng out ef employment — 
Extreme negligence o' rashnesi ef workman— Jf remew 
accident from scope ef teeUen 

A workman was eniiiled in the coarse of his emf^oy 
I ment to dry the sacking used to protect his troastrs 
I while at wo>k at the end of the day at a store or at the 


^ Held following Clarke v Southern Railway Co 
<1927) 96 LJ KB 572, the death of the plainiifis 
husband was not caused by accident ariMng out of and 


... a, u, me iiouse ot Lords (Lord Koscell of hiJ 
nature of the act is not alterrf 
in Wna by the degree of negligence with which it was 
done Oice yon have found the work which h'* is seel 

inp to An In - I. . ■ , 


Receipt of eompensatien by minor plaintiff under 
the Act— If bar to ,laiin under common law 

Where acceptance of compensation under the act by 
an infant workman is not for the infant s beneBt it can 
not operate asa bar to a claim under the common law 


SSTLE 302=1939 WJ7 5 
— S 1 {\)-~~Oate of disahlemeni in a case where 
workman dw without eblaininga ccrUAcate of duable- 
7 ^ — ^f death, tf date ef accident— /niurer— 
Liability to indemnify— S 1 (.) ef the A t— Effect 
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WOBKMEN'3 COMPENSATION ACT (1925) 

S 1 

A workman after nearly a year’s illness died from lead 
po somng (found only on ffsl m <rtem exanimaiion)inthe 
course ot his employment Compensation to the defen* 
dants was awarded by the arbitrator against the emp- 
loyer wno claimed that the defendant Insurance company 
Here bound to indemnify them under a policy oi insa 
ranee. The Insurance Company contended that the 
workman must be deemed to have coniractei the di'€a«e 
which caused bis death on the day when he died, eight 
months after the policy had expired and so notliable 
under the policy Th* contention wai negatived and the 
Insurance company was held liable in ^1939) 1KB. 


under the Act in resj^ of any injury which does not 


' S. I (1)— XBiUh^an tMiti by gattn 
Alt «f esntlumt mJtntt of tuitfJt— 

PrpftrAifmtn. 

In a claim by the widow of a workman who died in 
the watehman't cabin In which he was employed as a 
watchman at the employer’s works the death beiug caused 
by asphyxiation. There was a supply of gas in she 
cabin the taps of which were foand open, the windows 
elo.eJ and the door was locked. 

fftH {,%fj mugb'in, /, di/uttiny) It must be 
taken that in the course of his eraploymeot the workman 
was properly in a place to which tome risk particular 
theret^-naniely asphyxiation by gas attached, and the | 
t ■ ' ' ' — 


risk, bat that any inference whatever it may be, as to 
the origin of the accident may be displaced by evidence 
tending to show otherwise. , 

/ , was Vil tjpwiiwi |ncA>aWA>es \ 

of suicide were evenly balanced the findmgshonid be 
for the employers. Alexander t* Dickinson and I 
Sons (1939) 3 Alls B. 201(C A )l 


WORKMEN’S COMPENSATION ACT (1925), 

S.26. 

“S 11 {,Z)—Co’npfnsation to disabled workman 
haul an agreed fre-aecsdent average weekly earnings— • 
/nereate in aierage rate of wage-— Review— Matters for 
tannderaUon 

For the purposes of review under S. 11 (3) of the Act, 
the actual periods during which the applicant worked in 
the 12 months preceding his accident should be taken 
into consideration, the wages earned in tho'e periods 
bang adjusted by substituting for the actual amounts 
earned sum* ascertained on the increased rate HILL v 

Wolverhampton Iron Co. 

(1939) 3 All E.R, 73 -'0 A.) = 
IiJ.(KB)S36°LB (1939)2EB 469 = 
61E,T.6 = 65r.I,.B 762 = 1939 WN. 222 

• 12 (8) and 19 {^y—Worim’n's compensation 
. '2t>. R 57 {.ly— Application for medical 

I reference— If Regiitrar can give fudictal conuderation 

mce 

and 

■ ■ tere 

• lose 
i at 

o» material which was not in the possession of both 
parties to the liugaiion so that either party could be 
beard to admit, to explain, or to object to any matter 
which was before the registrar. LLAVMAIN COLljerjes 
ti. JONES. (1939) 1 AllEB 8(0.A)- 

160LT 34=65 T.I1.B. 257. 

S 25 (1) EBd (t)—Rfcetft tf eempentation • 
under act fo' I’l/iirtet— Effect on right to tlaitn damagtt 
at eommett laus 

Where a workman has received compensation pur* 
suant to a claim made under the Act, (even though with 
no knowledge of bis right of option to claim either 
under the Actor at common law) the effect of the 

-■ of (1) subS. 0) of S. 29 is to 

loyer from liability to pay compensation 
Act and outside the Act to the same 
of the same accident. There is no 
machinery by which the money a workman has received 
as compensation can be set ofl against or deducted 
from the damages fobs awarded to him at common 
Vrw. Ttvtc,\i\wnv.vider 'uaovwvun tam wist dvssaissed 
Perkins v. Stevenson. 

(1939) 3 AILB R. 697 (C.A )= 
161 I*T. 149=65 T.L R. 1000-1939 W N. S27. 
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